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TOL.    T. 


DEO,    PATHIyE,  TIBI. 


Cum  tantillum  hoc  meum, 
in  prsefatione  octavi  mei 
opens,  ex  historiarum  con- 
sensu, apud  scientes  lec- 
tores  (dun>  monumentis  ju- 
dicialibus  baud  dubio  qua- 
drat) optatos  adeo  produxit 
effectus,  adjicere  nonnulla 
visum  est,  quibus  suadeor 
&  satisfactioni  &  solamini 
addatur  eorum,  qui  soli  na- 
talis  leges  municipales  (id 
qiiodomnes  oportet)colunt 
pariter  ac  amant. 

Multum  antiquus  &non 
iTiiiius  elaboratus  penes  me 
c^t  tractatus  de  legibus  & 
(onsuetudinibushujus  reg- 
iii,  quibus  reshujus  nostras 
mentis  publicae  1100.  ab- 
hinc  retroactis  annis  age- 
bantur.  Titulum  simul  & 
hujus  libri  materiam  dicat 
ipse  author,  his  verbis : 
"  Quel  summe  jeo  appelloi 
Mirror  aux  Justices,  so- 
lonque  ceo  que  jeo  trova 
les  vertues  et  les  substances 
imbelhes,  &  puis  le  temps 
le  R03  Arthur  uses  per 
saint  usages,  &c." 

Et  paulo  post,  "  La  ley 
dont  cest  summe  est  fait, 
est  escrie  des  auncient  u- 
sages  garrant  de  saint  es- 
cripture;  et  pur  ceo  que 
est  generalment   done  a 


b2 


Seeing  the  light  touch  I 
gave  in  my  Preface  to  my 
eighth  work  out  of  consent 
of  history,  hath  with  the 
judicious  reader  (finding  it 
consonant  to  judicial  re- 
cord) wrought  so  good 
effect,  I  will  add  somewhat 
thereunto,  which  I  am  per- 
suaded will  add  to  their  sa- 
tisfaction and  solace  there- 
in, who  do  reverence  and 
love  (as  all  men  ought)  the 
national  laws  of  their  na- 
tive country. 

I  have  a  very  ancient 
and  learned  treatise  of  the 
laws  and  usages  of  this 
kingdom,  whereby  this 
realm  was  governed  about 
1100  years  past,  of  the 
title  and  subject  of  which 
book  the  author  shall  tell 
you  himself  in  these  words. 
Which  summary  I  have 
intitled,  the  Mirror  of  Jus- 
tices, according  to  the  vir- 
tues and  substances  im- 
bellies  which  I  have  ob- 
served, and  which  have 
been  used  by  holy  customs 
since  the  time  of  King 
Arthur,  &c. 

And  soon  after,  "  The 
law  whereof  this  summary 
is  made,  is  of  ancient 
usages,  warranted  by  holy 
scripture;  and  because  it 
is  generally  given  to  all,  it 


In  procemio. 
The  book  call- 
ed the  Mirror 
of  Justices. 


Cap.  1.  sect.  1. 
The  laws  war- 
ranted by  holy 
scripture.  Why 
they  be  called 
the  eommon 
law.  Councils 
general  or  Par* 
fiaments. 
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is  therefore  called  Com- 
mon. And  for  that  there 
is  no  other  law  but  this, 
this  alone  of  antiquities,  it 
is  by  general  Councils  or 
Parliaments  permitted  to 
be  used  by  holy  usages, 
&c.'' 

In  this  book  in  effect 
appeareth  the  whole  frame 
of  the  ancient  common 
laws  of  this  realm,  as  by 
these  few  particulars  shall 
appear:  as  the  diversity 
and  distinction  of  the 
Courts  of  Justice  (which 
ThcHijriiCourt  are  officinae   legis).     And 

Parliament,  which  Court  is 
mentioned  before  by  the 
name  of  Council  General 
or  Parliament,  and  cap.  1. 
sect.  S.  *'  King  Alfred  or- 
daineth  for  a  usage  per- 
petual, that  twice  in  the 
year  or  oftener  if  need  be, 
they  shall  assemble  them- 
selves at  London  to  treat 
in  Parliament  of  the  go- 
vernment of  the  people  of 
God,  how  they  should  keep 
themselves  from  sin,  should 
live  in  quiet,  and  should 
receive  right,  by  certain 
laws  and  holy  judgments," 
&c. 
Cap.  1.  sect.  3.  2.  In  the  Court  of  Chan- 
Tiic  Court  of    c^ry.    **  It  was  ordained, 

Chancerj.  .J  ' 

Cap. 5. sect.!,  that  cvcry  onc,  upon  com- 
plaint, should  have  out  of 
the  King's  Chancery,  a 
writ  remedial,  without  any 
difficulty,  &c." 

**  In  the  time  of  King 
Alfred  there  was  no  writ 
of  grace,  but  all  writs  were 


touts,  est  appelle  Com- 
mune.  £t  pur  ceo  que  nul 
auter  ley  est  forsque  cela, 
ele  un  dantiquities  in  coun- 
cells  generalls  ou  Parlia- 
ments est  suffer  destre  use 
per  saints  usages,  &c." 

Totum  fere  antiquiorum 
hujus  regni  legum  com- 
munium  contextum  habet 
hie  liber  (ut  hisce  particu- 
laribus  satis  liquebit) :  cu- 
jusmodi  sunt  diversitas  & 
distinctio  Curiarum  Justi- 
ciar (quas  ipsius  sane  legis 
sunt  officinae).  Primura 
itaque  de  supremi  curia 
ParliamentariA,  quas  cum 
ante  memorata  sit  appella- 
tione  Concilii  Generalis 
sive  Parliamenti,  turn  cap. 
1.  sect.  3.  "  Le  Roy  Alfied 
ordeigna  pur  usage  pei-pe- 
tuell,  que  a  deux  foits  per 
Ian,  ou  pluis  sovent  pur 
mistier,  in  temps  de  peace 
se  assembler'  a  Londr*  pur 
Parliament*  sur  le  guide- 
ment  del  people  de  Dieu, 
coment  gents  soy  garderent 
de  pecher,  viverent  en  qui- 
et, receiverent  droit  per 
certain  usages  &  saints 
judgements,"  &c. 

2.  De  Curia  Cancel- 
lariae.  "  Ordeigu  fuit  que 
chescun  eyt  del  Chauncery 
le  Roy  briefe  remedial  a  sa 
plaint  sans  nul  difficultie, 
&c."  i.  e.  without  fine  or 
fee,  &c. 

"  In  temps  le  Roy  Al- 
fred nestoit  nul  briefe  de 
grace,  eins  fueront  touts 
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briefs  remedials,  granta- 
bles  come  de  det  per  vertue 
de  serement,  &c." 

3.  De  Banco  Regis. 
Chief  Justices  teignants  les 
pies  le  Roy.  •*  Et  deinde, 
AI  office  de  Chiefe  Justices 
appent  les  tortionous  judge- 
raents,  &  les  torts  et  les 
errours  dauters  Justices  re- 
dresser  et  punier  per  briefe, 
nequidant  de  faire  vener 
devaunt  le  Roy  les  parties 
et  le  record  ovesque  le 
briefe  original ;  et  per  de- 
vant  tiels  Justices  sont 
touts  briefes  pledables,  re- 
toumables  et  terminables, 
ou  mention  est  fait  devant 
le  Roy  mesme,  etc.  Et  cy 
appent  a  lour  office  d  oyer 
et  terminer  tout  plaints 
fails  de  personal  torts  faits 
a  12  lieus  dentour  le  Roy: 
et  les  goales  deliverer  des 
prisoners  deliverable:  et 
terminer  quant  que  est  ter- 
minable per  Justices  er- 
rants,  et  pluis  ou  meins 
solonque  le  nature  de  lour 
commission. 

4.  De  Curid  Placitorum 
Communium.  *^  Et  aux 
Justices  del  banke  a  queux 
poyer  est  done  de  prendre 
fines,  de  oyer  and  terminer 
les  grands  assises,  Common 
Pleas,  etc." 

5.  De  Curid  Scaccarii. 
*'  Ouster  ceo  ount  les  Ba- 
rons del  Eschequer  juris- 
diction sur  les  receivers  et 
les  Baylifes  le  Roy,  et 
sur  alienation  des  fiefs  et 
droits  appendants  al  Roy 


*  i.  e.  without 
fine,  Sic.  So 
Mag.  Char. 
Nnlli  Tende- 
mnt,&e.cap.4. 
Dejurisdic- 
tiore.  The 
King's  Bench. 


remedial,  grantable  (as  of 
duty,*)  by  virtue  of  an 
oath,  &c." 

3.  The  King's  Bench. 
Chief  Justices  holding 
pleas  of  the  King.  "  And 
soon  after,"  "  To  the  office 
of  the  Chief  Justices  be- 
loncreth  to  redress  and 
punish  by  writ  the  wrong- 
fiil  judgments,  wrongs,  and 
errors  of  other  Justices, 
and  to  cause  to  come  be- 
fore the  King  the  parties 
and  the  record  with  the 
original  writ.  And  before 
these  Justices  are  all  writs 
pleadable,  returnable,  and 
determinable  where  it  is 
mentioned, before  the  King 
himself,  &c.  It  belongeth 
also  to  their  office,  to  hear 
and  determine  all  plaints 
of  personal  wrongs  done 
within  12  miles  of  the 
King:  and  to  deliver  the 
gaol  of  prisoners  deliver- 
able :  and  to  determine  all 
that  is  determinable  by 
Justices  in  Eyre,  and  more 
or  less  according  to  the  na- 
ture of  their  commission/' 

4.  The  Court  of  Com- 
mon Pleas.  •*  To  the  Jus- 
tices of  the  Bench  power 
is  given  to  take  fines,  to 
hear  and  determine  grand 
assises,  common  pleas, &c." 


5.     The    Court    of    Ex-  Cap.eodem, 
1  ««  -Aiff  <i        sect,  eodem. 

chequer,   **  Moreover  the  iiie  court  of 
Barons  of  the  Exchequer  Exchequer, 
have  jurisdiction  over  the 
King's  Receivers  and  Bai- 
liffs, and  of  the  alienation 
of  the  fiefs  (or  fees)  and 


Cap.  4.  sect. 

eodem. 

The  Conrt  of 

CommonPleaf. 
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rights    belonging    to    the 

King,  and  to  the  rights  of 

his  crown,  &c.'* 

Cap.  t.  »ecf.s.       ^.  Justiciarii  itinerantes. 

The  office  of     ^r  Justiccs  in  Eyre.  "  The 

Kyre.  Kings  GO  Hght  to  all  men 

by  their  Justices,  commis- 
sioners itinerant,  assigned 
to  have  conusance  of  all 
pleas.  In  aid  of  such  Eyres, 
the  Sheriff's  turns,  and 
views  of  franckpledges  are 
necessary.  And  all  those 
whom  the  good  men  of 
such  inquests  did  indict  of 
a  capital  offence,  the  Kings 
were  wont  to  destroy  with- 
out any  answer ;  which 
usages  are  yet  in  practice 
in  Almaigne:  but  by  war- 
rant of  pity  and  mercy  ( be- 
cause the  frailty  of  man 
cannot  refrain  from  sin, un- 
less God  of  his  grace  give 
him  abstinence  J,  it  is  ac- 
corded, that  no  appellee  or 
indictee  shall  be  destroyed 
without  answer." 

i?unn\t'^'       7.    The   Sheriff's    torn, 

whereof  mention  is  made 
before.  "  The  Sheriffs  of 
ancient  ordinance  do  hold 
general  assemblies  twice  a 
year  in  every  hundred, 
whither  all  the  freeholders 
within  the  hundred  are 
bound  to  come  by  the  ser- 
vice of  their  fiefs  (or  fees) 
that  is  to  say,  once  after 
Michaelmas,  and  another 
time  ajfter  Easter.  And 
because  the  Sheriffs  for  the 
doing  hereof  make  their 
turns  (or  courses)  through 
the  hundred,  such  assem- 
blies are   called  the  She- 


et al  droyt  de  sa  corone, 
etc." 

6.  De  Justiciariis  itine- 
rantibus.  **  Les  Royes  font 
droit  a  touts  per  lour  Jus- 
tices Commissaries  errants, 
assignes  a  touts  Plees.  En 
ayd  de  tiels  Eires  sont 
tornes  del  Viscounts  neces- 
saries, et  views  de  frank- 
pleges.  Et  quant  que  bones 
gents  a  tiels  enquests  en- 
diterent  de  peche  mortel, 
soloyent  les  Royes  destru- 
ere  sans  respons,  les  queux 
usages  durant  uncore  en 
Alermaigne ;  mes  per  gar- 
rant  de  pitie  et  de  mercie 
(&  pur  ceo  que  la  frailtie 
de  home  ne  se  poit  tener 
de  pecher  si  abstinence  ne 
soit  de  la  grace  de  Dieu) 
accord  est  quel  nul  appel- 
lee ne  inditee  soit  destroy 
sans  respons." 


7.  De  curia  Vicecomitis 
(quam  turnum  vocamus) 
de  qua  supra  dicitur.  *'  Les 
Visconts  dauncient  ordi- 
nance tenont  assemblies 
generalls  deux  foits  per  Ian 
en  chescun  hundred,  ou 
touts  les  fief  tenants  deins 
le  hundred  sont  obliges  de 
vener  per  le  servage  de 
lour  fiefs,  cestascavoir,  un 
foits  apres  le  S.  Michael, 
autrefoits  apres  la  Pasche. 
Et  pur  ceo  que  les  Vis- 
counts a  ceo  faire  sont  lour 
tornes  de  hundred,  sont 
tiels  venues  appels  Tornes 
des  Viscounts :  ou  aux  Vis- 
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counts  appent  denqiiirer  de 
touts  peches  personels,  et 
de  touts  circumstances  de 
peches  &its  en  ceux  hun- 
dreds, et  de  torts  des  mi- 
nisters le  Roy  et  la  Roigne, 
et  de  torts  faits  au  Roy  et 
al  Comminalty  del  people 
solonque  les  points  avant- 
dits  en  les  divisions  de 
peches." 


8.  Leets  ou  Courts  des 
Views  de  Frankpledge.  De 
celles  assemblies  primiers 
estoit  ainsi  ordeigne,  que 
chescun  hundredor  fait 
common  assemblie  un  foits 
per  an,  et  nemy  solement 
de  fieftenants,  mies  des 
touts  del  hundred  estran- 
gers  &  denizens  de  1 2  ans 
ensuis,  forsprise.  Archieves- 
ques,  Evesques,  Abbes, 
Priors,  et  touts  gents  de 
religion  et  touts  Clerks, 
Counties,  Barons,  et  Ch  eva- 
liers,  femes  espouses,  surds 
et  mutes,  ma  lades,  fols- 
naistres,  &  meseaux,  &; 
ceux  que  sont  ailors  en  de- 
zein,  pur  enquir'des  points 
avantdits  et  des  articles 
suivants,  et  nemy  per  serfs 
ne  per  femmes,  mes  per  les 
serements  de  12  frank- 
hommcs  al  meins,  car  serf 
nc  poit  nul  frankhomme 
inditcr,  ne  nul  auter  que 
nest  receivable  a  sute  faire 
en  mesmes  les  courts.  £t 
pur  ceo  que  ordeigne  fuit 
ancientment,  que  nul  ne 
demurrast  en  ie  roialme  sil 
ne  fuit  en  dezeinc  ^t  plevy 


riflf s  Turns.  Where,  it 
belongeth  to  the  Sheriffii, 
to  enquire  of  all  offences 
personal,  and  of  all  the 
circumstances  of  offences, 
done  in  those  hundreds; 
and  of  wrongs  done  by  the  Note. 
King's  and  Queen's  Mini- 
sters ;  and  of  wrongs  done 
to  the  King  and  to  the 
Commonalty,  according  to 
the  articles  aforesaid  in  the 
divisions  of  offences.*' 

8.  Leets  ou  Courts  des  Cap.i.8ectir. 
Views  de  Frankpledge,  piegu!"^"^ 
Concerning  these  assem- 
blies, first,  it  is  thus  ordain- 
ed, that  every  hundredor 
shall  assemble  once  a  year, 
and  not  only  freeholders, 
but  all  of  the  hundred,  as 
well  strangers  as  denizens, 
from  twelve  years  upwards 
(except  Archbishops,  Bi- 
shops, Abbots,  Priors,  and 
all  religious  people  and 
Clerks,  Earls,  Barons,  and 
Knights,  married  women, 
persons  dumb  and  deaf, 
diseased,  bastards  and  le- 
pers, and  those  that  are 
dezeiners  elsewhere)  to  en- 
quire of  the  points  afore- 
said, and  of  the  articles 
following;  and  that,  not  by 
bondmen  orwomen,  but  by 
the  oaths  of  twelve  freemen 
at  the  least,  for  a  bondman 
cannot  indict  a  freeman, 
nor  no  other  that  is  not 
receivable  to  do  suit  in  the 
same  courts.  And,  because 
it  was  anciently  ordained, 
that  none  should  abide  in 
the  realm,  if  he  were  not  in 
some  dezeine  (or  tithing) 
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Cap.l.8ect.l5. 
The  coDDty- 
eoart« 


•Cap.l.8ect.l5. 
Court-baron 
and  hundred- 
•court. 


Court  of  pi- 
powders,  cap. 
1.  sect.  3.  and 
sect.  15.  Of 
mean  courts. 


Cap.  1.  sect.  9. 
Court  of  admi- 
ralty. 


Cap.  1«  sect  15. 
Courts  of  the 
forest. 


arid  undertaken  for  by  free- 
men, the  hundredors  are 
once  a  year  to  view  the 
frankpledges  and  the  sure- 
ties: and  therefore  are  such 
views  called  views  of  frank- 
pledge." 

9.  The  County  Courts 
^^  The  Sherifis  hold  a  court 
from  month  to  month,  or 
from  five  weeks  to  five 
weeks,  according  to  the 
greatness  and  largeness  of 
the  country:  and  these 
courts  are  called  counties, 
where  the  judgments  are 
given  by  the  suitors,  if  there 
be  no  writ :  and  this  is  war- 
ranted by  ordinary  juris- 
diction/' 

10.  Court-barons  and 
hundred-courts.  **  The 
other  mean  courts,  are  the 
courts  of  every  lord  of  the 
fee,  &c.'' 

11.  Courts  of  Pi  powders. 
^^  And  that  from  day  to  day 
speedy  justice  be  done  to 
strangers  in  fairs  and  mar- 
kets, as  of  pi  powders,  ac- 
cording to  the  law  of  mer- 
chants.*' 

12.  Court  of  Admiralty. 
The  King  hath  soveraign 

(absolute)  jurisdiction  up- 
on the  sea."  (Not  so  on 
the  land.) 

IS.  Courts  of  the  Forest. 
"  The  King's  ministers  of 
his  forest  have  power  by 
authority  of  their  oflSce,  to 
swear  men  without  the 
King's  writ,  for  the  safe- 
guard of  the  peace,  and  for 
tike  King's  right  and  the 
common  good,  &c." 
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de  frankhommes,  appent 
aux  hundredors  de  viewer 
un  foits  per  Ian  les  frank- 
pledges et  les  plevies;  et 
pur  ceo  sont  tiels  views 
appells  views  de  frank- 
pledges." 

9.  De  Curia  Comitatus. 
Un  court  teignont  les  Vis- 
conts  de  mois  en  mois,  ou 
de  cinq  semaigns  en  cinq 
solon  lour  greindure  et 
largesse  de  pais :  et  celles 
courts  sont  appelles  coun- 
ties, ou  les  judgments  se 
fpnt  per  les  sutors  si  breve 
ne  y  soit :  et  ceo  est  gar- 
rant  de  jurisdiction  ordi- 
nary. 

10.  De  Curiis  domini- 
calibus,  et  hundredorum. 
^^Lautres  mean  courts  sont 
les  courts  de  chescun  seig- 
nior del  fief,  &c." 

11.  De  Curia  Pedis  Pul- 
verizati.  "  Et  que  de  jour 
en  jour  soi  hastast  droit  de 
estrangers  en  faires  et  mar- 
kets, come  de  poudrons, 
solonque  le  ley  merchand." 

12.  ^<  Court  de  Admiral- 
tie.  Le  Roy  eit  soveraigne 
jurisdict'  sur  la  mer.' 
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13.  De  Curiis  Forestas^ 
^^  Les  ministers  le  Roy  de 
ses  forests  ont  power  per 
authority  de  lour  oflSce,  a 
mitter  gents  al  serement 
sans  breve  le  Roy  pur  le 
salvac'  de  la  pees  &  pur 
le  droit  le  Roy,  &  pur  le 
common  prou,  &c." 
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Add  it  etiam  de  legis  pro- 
fessoribus,  nempe  de  hi  is 
quos  counters  dicimus,  id 
est,  Servientibus,  et  de  aliis 
causaruro  auctoribus.^'  Plu- 
sors  8ont  que  ne  scavent 
lour  causes  pronounce  ne 
defendre  en  judgment,  & 
plusors  que  ne  poyent ;  & 
pur  ceo  soot  counters  ne-* 
cessaires,  cy  que  ceo  que 
plaintifes  et  actors  nepoy- 
eot  ou  ne  scavent  per  eux 
mesmes,  facent  per  lour 
Seijeants,  ou  Procurators, 
ou  amies.  Counters  sont 
Segeants  sachants  la  ley 
dd  royal  me,  que  servent  al 
common  del  people  a  pro- 
nouncier  et  defendre  les 
actions  en  jugement,  pur 
ceux  que  mistier  ount  pur 
lour  loier." 

Item  de  Atturnatis,  ubi 
inter  alia  dicitur,  **  Nul 
poet  estre  altumey  que  ne 
purr*  estre  countor,  &cJ 
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De  Ministris,  Justitise^ 
sicuti  de  Vicecomitibus, 
Coronatoribus,  Eschaeto- 
ribus,  Ballivis  hundredo- 
rum,  &C  '^  Auxy  ordeignes 
fueront  per  viels  Royes 
Coroners  en  chescun  coun- 
tie,  et  Viscounts  a  garder 
la  peace  quant  les  countees 
soy  demisterent  des  gards, 
&  Bailifes  en  lieu  de  oen- 
teiners,  &c/* 

De  Regis  Prserogativis : 
"  Sicome  deodands,  alie- 
nation as  aliens,  tresour 
trove,  wrecke,  estray ,  chat- 
tels des  felons  et  futifs, 
counties,    honours,    hun« 


He  also  treateth  of  the  cap.  t .  sect.  5. 
professors  of  the  law,  as  of  w*^^™^"- 
the  counters,  that  is  of  the 
Seijeants  and  other  plead- 
ers. "  There  are  many  that 
cannot  prosecute  nor  de- 
fend their  own  causes  in 
judgment,  and  many  which 
may  not :  and  therefore  are 
counters  necessary,  that 
that  which  the  plaintifis 
and  actors  may  not  or  can- 
not do  bv  themselves,  they 
may  do  by  their  Serjeants, 
Proctors,  or  friends.  Count- 
ers are  Seijeants  skilful  in 
the  law  of  the  realm,  which 
serve  the  common  people 
to  prosecute  and  defend 
their  actions  i^  judgment 
(when  need  is)  for  their 
fee.'* 

And  also  of  attomies,  Note, 
where  amongst  other  things 
it  is  said,**  None  may  be  an 
attorney,  which  may  not 
be  a  counter,  &c.'' 

Of  the  ministers  of  jus-  Cap.  i.  sect  s. 
tice,  as  Viscounts,  Coro- 
ners, Escheators,  Bailifis  of 
hundreds,  &c.  *'  Also  by 
the  ancient  Kings,  Coro- 
ners were  ordained  in  every 
county;  and  Sherifls  to 
keen  the  peace  when  the 
Earls  were  absent  from 
their  charges,  and  Baili£& 
in  lieu  of  hundreders,  &c." 

Of  the  prerogatives  of  cap.i.  sects, 
the  king :  **  As  of  deo- 
dandsy  alienation  to  aliens, 
treasure  found,  wreck,  waif, 
estray,  chattels  of  felons 
and  fugitives,  counties,  ho- 
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noiirs,  hundreds,  sokes, 
gaols,  forests,  chief  cities, 
chief  ports  of  the  sea,  great 
manors.  These  held  the 
first  Kings  as  their  right, 
and  of  the  residue  of  the 
land  did  enfeoff  the  Earls, 
Barons,  Knights,  Serjeants, 
and  others,  to  hold  of  the 
Kings,  by  services  provid- 
ed and  ordained  for  de- 
fence of  the  realm.  It 
was  ordained,  that  the 
Knight's  fee  should  come 
to  the  eldest  by  succession 
of  heritage;  and  that  so- 
cage-fee  should  be  part- 
ible between  the  male  chil- 
dren ;  and  that  the  liege 
lords  should  have  the  mar- 
riage." 

He  treateth  in  the  first 
chapter  of  crimes  and  their 
divisions;  of  the  crime  of 
majesty,  of  fausonnery,  of 
treason,    of    burning,    of 
homicide,    of   felony,    of 
burglary,  of  rape,  &c.     In 
the  second  of  actions,  of 
judges,  of  actors,  &c.     In 
the  third  of  exceptions  di- 
latory    and     peremptory, 
that  is   pleas  to  the  writ 
and  in  bar,  &c.     Of  trials 
by  juries  and  by  battle,  of 
attaints,  of  challenges,  of 
fines,  &c.     In  the  fourth 
of  judgments,  and  therein 
of  jurisdiction,  of  process 
in  criminal  causes,  and  in 
actions  real,  personal,  and 
mixt^     So  as  in  this  Mir- 
ror you  may  perfectly  and 
truly  discern  the  whole  bo- 
dy of  the  common  laws  of 
England.     In  Mr.   Plow- 


dreds,  soknes,  gaoles,  fo- 
rests, chiefe  cities,  chiefe 
ports  de  la  mer,  graunds 
manors.  Ceux  droits  reti- 
endront  les  primer  Iloyes, 
et  de  remnant  de  la  terre 
feofferont  les  Countees, 
Barons,  Chivalers,  Ser- 
jeants, et  auters,  a  tener 
de  les  Royes  pur  les  servi- 
ces purvieus  &  ordeignes 
al  defence  del  realm e.  Or- 
deigne  fuit  que  fee  de  Chi- 
valer  deviendroit  al  eigne 
fits  per  succession  de  heri- 
tage, &  que  socage  fee  fuit 
partible  parenter  males  en- 
fants.  Et  que  les  man- 
ages fuissent  al  liege  seig- 
niours." 

Capite  primo  agitur  de 
criminibus,  eorumque  divi- 
sionibus  ;  de  crimine  Isesse 
majestatis,  de  falsificatio- 
nibus  de  proditione,  de  in- 
cendiis,  he  homicidio,  d 
felonia,  de  burglaria,  de 
raptu,  &c.  Secundo,  de 
actionibus^de  judicibus,  de 
actoribus,  &c.  tertio,  de 
exceptionibus  dilatoriis  & 
peremptoriis,  hoc  est,  pla- 
citis  ad  breve,  &  (ut  lo- 
quimur)  in  barram,  &c. 
De  explorationibus  causa- 
rum  juramento  12  via'o- 
rum,  &  duello :  de  at- 
tincturis,  de  calumniis,  de 
finibus,  &c.  *  Quarto,  de 
sententiis  judicialiter  latis ; 
et  has  dum  tractat  agit  de 
jurisdictione,  de  processu 
in  causis  criminalibus,  et 
in  actionibus  realibus,  per- 
sonalibus,  et   mixtis.     A- 
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deout  in  hoc  speculo  totum 
lejjiim  Angliae  municipa- 
lium  corpus  perspicue  imo 
verissime  videre  est.  Apud 
Magistri  Plowden  Com- 
mentaria,  in  casu  Fogas- 
sei,  fol.  8.  Bradshaw  At- 
tumatus  Generalis  hunc 
IJbrum  citando,  ei  nomen 
dedit  speculum  lusticiari- 
orum,  "  Le  quel  (inquit) 
fhit  devant  le  Conquest ;" 
non  interim  intendens  con- 
ditnm  fuissegente  hacnon- 
clum  sibacta,  textum  ve- 
To  legis,  quern  ex  illo  ex- 
cerpserat,  legem  fuisse  hu- 
jus  regni  ante  devictam 
hanc  nationem. 

At  (licet  summa  sequor 
fastigia  rerum)  componam 
gressus,  &  baculum  hie 
paulisper  figam,  interea 
dum  gravis  noster  mul- 
tumque  literatus  author, 
in  hoc  suo  speculo,  im- 
mensara  illam  curiarum 
legis  communis  nos  edo* 
ceat  antiquitatem,  eamque 
sigillatim  de  Supremd  Par- 
liamenti  CuriS,  usque  a 
temporibus  Regis  Arthuri, 
qui  an'  a  Christo  nato 
516.  plus  minus  regnavit  : 
non  quod  forum  istud  cae- 
terave  eo  temporis  insti- 
tuel)antur,  sed  quod  trac- 
tatu  ille  suo  nuUas  sibi 
proposuit  superiorum  aeta- 
tum  leges  ac  consuetudines 
hujus  regni  descripsisse, 
sed  has  solum modo  quae 
regno  ejusdem  Regis  et 
exinde  insenuerant.  In 
inaiium(ut  audivistis)  pro- 


den's  Commentaries,  fol.  8. 
in  Fogasse's  case,  Brad- 
shaw Attorney  General  ci- 
te th  this  book  by  the  name 
of  Mirror  des  Justices  "  Le- 
quel  (saith  he)  fuit  fait  de- 
vant le  Conquest."  The 
meaning  of  Bradshaw  was, 
not  that  the  book  was  made 
before  the  Conquest,  but 
that  the  text  of  law  which 
he  citeth  out  of  that  book 
was  the  law  of  this  realm 
before  the  Conquest. 


But  here,  though  summa 
sequar  fastigia  rerum,  yet  I 
will  stay  my  foot  and  fijr 
my  staff  awhile,  for  this 
grave  and  learned  author 
will  shew  us  in  this  Mir- 
ror the  great  antiquity  of 
the  said  courts  of  the  com- 
mon law,  and  particularly 
of  the  High  Court  of  Par- 
liament ever  since  the  time 
of  King  Arthur,  who  reign- 
ed about  the  year  of  our 
Lord  516,  not  that  this 
court  and  the  rest  were  in- 
stituted  then,  but  that  the 
reach  of  his  treatise  ex- 
tendeth  no  higher  than  to 
writeof  the  laws  and  usages 
of  this  realm  continued 
since  the  reign  of  that 
king.  He  citeth  (as  you 
have  heard)  a  statute  of 
King  Alfred,  as  well  con- 
cerning the  holding  of  this 
Gour.t  of  Parliament  twice 

Amos's  note  (6),  Fortesc. 


Nota.  Nichol- 
son in  his  His- 
toricalLibniryy 
fol.  229,  says 
that  the  author 
of  the  Mirror, 
(Andrew 
Horn)  lived  in 
the  time  of 
Edward  tlie 
Second. 


Parliaments 
before  King 
Arthur. 
Nota.  Dr.  Bnip 
dy  in  his  In* 
trodiiction  to 

the  old  English 
History, 

S roves  against 
Ir.  Petyt, 
that  the  Com- 
mons of  Eng- 
land (repre- 
sented by 
knights,  citi- 
zens, and  bur- 
gesses) were 
not  introduc- 
ed, nor  were 
one  of  the  three 
estates  until 
the  49th  year 
of  Hen.  3.  Ni- 
cholson's Hist. 
Library,  foL 
195.   Vid.  Mr. 
de  laud.  p.  57. 
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every  year  at  the  city  of 
London,  as  to  manifest  the 
threefold  end  of  this  great 
and  honourable  assembly 
of  estates :  first,  that  the 
subject  might  be  kept  from 
offending,  that  is,  that  of- 
fences might  be  prevented 
both  by  good  and  pro- 
vident laws  and  the  due 
execution  thereof:  second- 
ly, that  men  might  live 
safely  in  quiet :  and  third- 
ly,, that  all  men  might  re- 
ceive justice  by  certain 
laws  and  holy  judgments, 
that  is,  to  the  end  thatjus* 
tice  might  be  the  better 
administered,  that  ques- 
tions and  defects  in  laws 
might  be  by  this  High 
Court  of  Parliament  ex- 
plained, reduced  to  cer- 
taintyi  and  adjudged. 


This  court  being  the 
most  supreme  court  of  this 
realm,  is  a  p^rt  of  the 
frame  of  the  common  laws, 
and  in  some  cases  doth  pro- 
ceed legally  according  to 
the  ordinary  course  of  the 
common  law,  as  it  appear- 
eth  in  39  £d.  S,  fol.  To 
be  short,  of  this  court  it  is 
truly  said.  Si  vetustatem 
spectes  est  antiquissima,  si 
dignitatem  est  honoratis- 
sima,  si  jurisdictionem  est 
capacissima. 

And  where  question  hath 
been  made  whether  this 
Court  of  Parliament  conti- 
nued during  the  Heptar- 


fert  statutum  a  Rege  Al- 
fredo sancitum,  tarn  de  Cu- 
rid  hac  Parliamentarid  bis 
in  anno  convocandd  Lon- 
dini,  quam  ut  ternum  hu- 
jus  magni  honorandique 
magnatum  conventus  indi- 
caret  institutum  ;  1 .  Ad 
subditos  a  delinquendode- 
tinendos,  hoc  est,  ut  de- 
licta,  tum  bonis  cautisque 
legibus,  tum  debita  earun- 
dem  executione  anticipa- 
rentur;  2.  Ut  tuta  tran- 
quillaque  sit  vita  homi- 
num ;  3.  Ut  fixis  quibus- 
dam  sanctionibus,  sanctis- 
que  judiciis  jus  unicuique 
fierety  eatenus  nimirum  ut 
rectius  justicia  ministrare- 
tur,  ut  quasstiones  et  in 
lege  ambiguitates  altissima 
hac  Curia  Parliamenti  eno- 
darentur,  in  certitudinem 
redigerentur,  &  dijudica- 
rentur. 

Hoc  cum  sit  forum  in 
hoc  regno  plan^  supremum, 
pars  est  structure  jurium 
municipalium,  et  nonnun- 
quam  secundum  frequen- 
tem  ilium  et  usitatum  in 
lege  communi  ordinem,  le- 
gali  modo  habet  processus, 
ut  in  39  Ed.  3.  fol.  liquet 
manifeste.  Et,  ut  verbo  di- 
cam,  merito  de  hac  curia, 
Si  vetustatem  spectes  est 
antiquissima,  si  dignitatem 
est  honoratissima,  si  juris- 
dictionem est  capacisima. 

Questionem  quod  atti- 
net,  utrum  Curia  haec  Par- 
liamenti in  usu  fuerat  du- 
rante iila  Heptarchia,  re- 
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^ndeant  sacra  ipsa  scri- 
nia.  Inchoatio  sui  Par- 
liamenti,  a  Rege  Ina,  hu- 
jusmodi  iuity  uti,  antiqui- 
tus  in  linguam  Latinam 
convertitur  (quae  apud  me 
est  traductio) :  '<  Ego  Ina 
Dei  gratia  West-Saxonum 
Rex,  e;^hortatione  et  doc* 
trina  Cenredes  patris  mei, 
et  Heddes  Episcopi  mei, 
et  Erkenwaldes  Episcopi 
mei,  et  omnium  Aldre- 
mannonim  meorum  et  se- 
nionim  sapientum  regni 
inei,  multalque  congrega- 
tione  servorum  Dei  sollici- 
tus  de  salute  animarum  no- 
strarum  et  statu  regni  mei, 
constitui  rectum  conju- 
gium,  et  justa  judicia,  pro 
stabilit'  et  coniirmatione 
populi  mei,  benigna  se- 
dulitate  celebrari :  et  nul- 
lo  Aldremanno  vei  alicui 
de  toto  regimine  nostro 
conscripta  liceat  abolere 
judicia. 

Ejusmodi  fuit  et  Offie 
Regis  Merciorum  Parlia- 
mentum,  ejusmodi  Etber- 
berti  Regis  Kanciae,  et  e- 
jusmodi  reliquorum  e  sep- 
tem  regibus.  Exacta  jam 
tum  heptarchia  (ut  in- 
stiar  multorum  sint  pau- 
ca)  Rex  Edwardus,  fitius 
Regis  Alfredi,  (de  quo 
supr^  fit  mentio)  ante 
expugnationem  iilam  hu- 
jus  nationis  primus,  con- 
venire  fecit  ad  Parliamen- 
tum  Exonise  omnes  sa* 
pientes  suos :  Edwardus 
Bex  admonuit  omnes  sapi- 
entes  suos  qui  fiierint  Exo- 


chy,  let  the  records  them- 
selves make  answer.  King 
Ina  began  his  Parliament 
thus,  as  hath  been  antient- 
\y  translated  into  Latin 
(which  translation  I  have): 
Ego  Ina  Dei  gratia  West- 
Saxonum  Rex,  exhorta- 
tione  et  doctrina  Cenredes 
patris  mei,  et  Heddes  Epis- 
copi mei,  et  Erkenwaldes 
Episcopi  mei,  et  omniuni 
Aldremannorum  meorum 
et  seniorum  sapientum 
regni  mei,  multaque  con- 
gregatione  servorum  Dei 
sollicitus  de  salute  ani- 
marum nostrarum  et  statu 
regni  mei,  constitui  rectum 
conjugium*,  et  justa  ju-  •Ai.Recu 
dicia,  pro  stabiiitate  et  *"****'*• 
confirmatione  populi  mei, 
benigna  sedulitate  cele- 
brari :  et  nullo  Aldreman- 
no vel  alicui  de  toto  regi- 
mine nostro  conscripta  li- 
ceat abolere  judicia. 

The  like  Parliament  was 
holden  by  Offa  King  of  the 
Mercians,  and  by  Ether- 
bert.  King  of  Kent,  and 
the  rest  of  the  seven  Kings. 
After  the  heptarchy,  tak- 
ing some  few  precedents 
for  many.  King  Edward, 
soQ  of  the  aforenamed 
King  Alfred,  before  the 
Conquest  the  first,  held  a 
Parliament  at  Exeter,  and 
called  thither  all  his  wise 
men :  Edwardus  Rex  ad- 
monuit omnes  sapientes 
suos  qui  fuerint  Exonise 
ut  investigarent  simul  et 
qusererent    quomodo  pax 
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eorum  inelior  esse  possit 
quam  ante  fuit,  &c.  And 
It  shall  evidently  appear 
hereafter,  that  this  con- 
ventus  sapientum  included 
the  Lords  and  Commons 
of  the  Parliament. 


King  Ethelstan  apud 
•This seems  Gratcleiam*  where  all  the 
HeS?v^on'  noblemcn  and  wise  men  of 
Thames.         the   realm  were  gathered 

together;  here  was  con^ 
ventus  omnium  nobilium 
et  sapientum.  In  the  reign 
of  the  same  king  other 
of  his  acts  of  Parliament 
are  styled  and  anciently 
translated  thus :  haec  sunt 
judicia  Exonias  .quae  sa- 
pientes  concilio  Ethelstani 
Regis  instituerunt,  et  ite- 
FFevershamio  Tum  apud  Frefresham*,  et 
•  tertia  vice  apud  ubi 

haec  definita  simul  et  con- 
firmata  sunt. 

King  Edgar,  sumamed 
Pacificus,  at  several  places 
enacted  many  laws  by  the 
counsel  of  his  wise  men : 
here  was  concilium  sapien- 
tum, whose  acts  of  Parlia- 
•  ment,  being  anciently 
translated  into  Latin,  were 
intitled  thus,  Haec  sunt  in- 
stituta  quas  Edgarus  Rex 
consilio  sapientum  suorum 
instituit,  &c. 

King  Etheldred  at  Wood- 
stock ;  and  there  laws  were 
ordained  by  him  and  his 
wise  men  :  Hoc  est  conci- 
lium quod  Etheldredus 
Rex  et  omnes  sapientes 
sui  condixerunt,  ad  emen- 


niae,  ut  invcstigarent  simul 
et  quasrerent  quomodo  pax 
eorum  melior  esse  possit 
quam  ante  fuit,  &c.  Quin 
et  facile  constabit  hunc 
sapientum  conventum  op- 
timates  atque  communita- 
tem  ad  parliamentum  simul 
inclusisse. 

Rex  Ethelstanus  apud 
Grateleiam,  ubi  omnes  reg- 
ni  nobiles  pariter  ac  sa- 
pientes conveniebant :  e- 
rat  hie  conventus  omnium 
nobilium  et  sapientum. 
Imperante  Rege  eodem  a- 
lia  ejusdem  edicta  Parlia- 
mentaria  inscribuntur,  et 
a  temporibus  antiquis  tra- 
duntur,  haec  sunt  judicia 
Exoniae  quae  sapientes  con- 
silio Ethelstani  Regis  in- 
stituerunt,  et  iterum  apud 
Frefresham,  et  tertia  vice 
apud  ubi  haec  defi- 

nita simul  et  confirmata 
sunt. 

Rex  Edgarus,  cogno- 
mento  Paciiicus,Iocis  pror- 
sus  disjunctis  plurimas 
sancivit  leges  consilio  sa- 
pientum: erat  hie  con- 
cilium sapientiim ;  quoixim 
Parliamenti  actorum  La- 
tine  priscius  redditorum 
titulus  est.  Hasc  sunt  in- 
stituta  quae  Edgarus  Rex 
consilio  sapientum  suorum 
instituit,  etc. 

Rex  Etheldredus  apud 
Woodstock,  ibique  ab  il- 
lo  et  suis  sapientibus  le- 
ges stabiliuntur :  Hoc  est 
concilium  quod  Etheldre- 
dus Rex  et  omnes  sapien- 
tes sui  condixerunt,  ad  e- 
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mendationein  pacis  omnis 
pq>uli  apud  Woodstock :  a- 
lioque  Parliamento,  ab  eo 
et  sapientibus  suis  turn 
spiritualibus  turn  laicis : 
hie  erat  concilium  spiri- 
tualium  et  laicorum.  £t 
alterius  titulum  fecit,  haec 
sunt  verba  pacis  et  pro- 
locQtionis  qus  Etheldre- 
dus  Rex  et  omnes  sapi- 
entes  ejus  cum  exercitu  fir- 
maverunt,  qui  cum  Anu- 
lano,  Justino,  et  Gue- 
mundo,  Stigrani  filio,  ve- 
nit.  Item  et  aliud  habuit 
Parliamentum  apud  Ha- 
bam,  hsc  instituerunt 
Etheldredus  Rex  et  sa- 
pientes  ejus  apud  Habam. 
Rex  Edmundus  Londi- 
ni,  qud  summonuit  et 
spirituales  et  temporales 
sub  nomine  uno  gene- 
rali  Sapientiim:  hie  ob- 
serves conventum  sapien- 
turn  spiritualium  et  tempo- 
raliunu  Interpretem  ve- 
ra ipsum  antiquum  au- 
dire  operse  pretium  est, 
Edmundus  Rex  congrega* 
vit  magnam  synodum  di- 
vini  ordinis  et  seculi  apud 
Londiniae  civitatem  in 
Sancto  Faschae  solenni, 
etc.  Initium  alterius  Par- 
liamentorum  ejusdem  ita 
se  habet,  Hse  sunt  insti- 
tutiones,  quas  Edmundus 
Rex  et  Episcopi  sui  cum 
sapientibus  suis  institue- 
runt apud  Culineonam, 
etc  Et  paulo  post.  Ego 
Edmundus  Rex  mando  et 
praecipio  omni  populo  se- 
niorum  et  juniorum  qui  in- 


dationem  pacis  omnis  po- 

puli  apud  Woodstock.  And 

another  Parliament  by  him 

and    his  wise   men,   both 

spiritual     and    lay:    here 

was  concilium  spiritualium 

et  laicorum :    and  styled 

another  thus:  Hcec  sunt 

verba  pacis  et  prolocutio- 

nis  quce  Etheldredus  Rex 

et  omnes    sapientes    ejus 

cum  exercitu  firmaverunt 

qui  cum  Anulano,  Justino  J'^^JJ"^*"* 

et  Guemundo  Stigrani  filio  1^104,^^0. 

venit     And  held  another 

Parliament    at     Habam : 

hffic  instituerunt  Etheldre* 

dus  Rex  et  sapientes  ejus 

apud  Habam. 

King  Edmund  at  Lon-  circ.Aiin.Mo. 

don,  where  he  summoned  JJll'J^&c! ' 
both  the  spiritualty  and 
temporalty,  and  called 
them  by  one  general  name 
of  vise  men :  here  was 
conventus  sapientum  spi- 
ritualium et  temporalium. 
But  it  is  best  to  hear  the 
ancient  translator  himself, 
Edmundus  Rex  congrega- 
vit  magnam  synodum  di- 
vini  ordinis  et  seculi  apud 
London'  civitatem  in  sanc- 
to Paschse  solenni,  etc< 
And  another  of  his  Parlia- 
ments beginneth  thus, 
Hse  sunt  institutiones  quas 
Edmundus  Rex  et  Epis- 
copi sui  cum  sapientibus 
suis  instituerunt  apud  Cu-  Q- 
linconam,  etc  et  paulo 
post.  Ego  Edmundus  Rex 
mando  et  praecipio  omni 
populo  seniorum  et  junio- 
rum qui  in  regione  me& 
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sunt)  qui  investigans  in- 
vestigavi  cum  sapientibus 
clericis  et  laicis. 

King  Canutus  at  Win- 
chester ;  By  the  King  and 
the  reverend  council  of  his 
wise  men:  there  was  ve- 
nerandum  concilium  sa- 
pientAm:  for  so  was  that 
Parliament,  being  ^f  an- 
cient time  translated  into 
Latin,  called ;  but  hear  the 
title  itself:  Hsdc  sunt  sta- 
tuta  C^nuti  Regis  Anglo- 
rum,  Danorum,  N<Mi^ega- 
rum  venerando  sapient&n 
ejus  concilio  ad  laudem  et 
gloriam  Dei  et  sui  regali- 
tatem  et  commune  com- 
modufn  habita  in  Sancto 
Natali  Domini  apud  Win- 
toniam,  etc. 

All  which  and  many 
more  are  extant  and  pub- 
Kcly  known  9  but  I  will  add 
diat  which  I  read  in  the 
leger  book  of  the  late  mo- 
nastry  of  Saint  Edmonds- 
bury,  now  in  my  hmds,  of 
an  ancient  hand-writing, 
wherein  is  cited  a  Parlia- 
ment holden  in  the  fifth 
year  of  this  King  Canu- 
tos's  reign ;  but  I  will  keep 
silence,  and  let  the  bo<4c 
itself  speak.  Rex  Canutus 
anno  regni  sui  5.  viz.  per 
ISO.  annos  ante  compila- 
tionem  Decretoram  quas 
anno  Dom.  1150.  fuer* 
compilat',  an.  7.  pontifica- 
tes Papse  Eugenii  tertii,  et 
ante  compilationem  alio- 
rum  canoir&m  quorumcun- 
que  cunctos  regni  sui  prse- 


regione  me&  sunt,  qui  in- 
vestigans investigavi  cum 
sapientibus  clericis  et  lai- 
cis. 

Rex  Canutus  Wintoniae: 
Per  regem  et  venerandum 
sapientiim  cohciliom:  ibi 
erat  venerandum  concilium 
sapientAm :  Sic  eatm  apud 
TDSLjortB  I^urliamentum  il- 
kid  Latin^  redditum  ntin- 
cupaturt  sedinsctiptionem 
ipsam  profenrm,  Hflee  sunt 
statuta  Canutty  Regis  An- 
glorum^  Danerum,  Norve- 
garum,  venerando  sapien- 
tiim  ejus  concilio,  ad  lau- 
dem et  gloriam  Dei,  et  sui 
r^alitatem,  et  commune 
cpmmodum^  habita  in 
Sancto  Natali  Domini  a- 
pud  Wintoniam,  etc« 

Quae  omnia  &  muHa  plu- 
ra  extant  &  satis  superque 
dignoscuntur :  attexam  ta- 
men  quod  legi  in  libro 
qnodam  nuper  monasterii 
burgi  Sancti  Edmundi  & 
penes  me  existente,  cha- 
ractere  multiim  antiquo 
scripto,  itbi  citatur  P^rlia- 
mentum  de  anno  Regis  Ca- 
nuti  quinto :  at  sildbo,  et 
liber  ipse  de  &ciet  testimo- 
nium. Rex  Omut'  an. 
regni  sui  quinto,  videlicet, 
per  cent'  et  triginta  annos 
ante  compilationem  Decre- 
torum  quas  anno  Domini 
1150.  fiierunt  compilat*, 
anno  septimo  pontincatus 
Papae  Eugenii  tertii,  etante 
compilationem  aliorum  ca- 
nondm  quorumcunque, 
cunctos  regni  sui  pnelatos. 
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proceresqiie,  ac  magnates 
ad  suum  convocans  Parlia- 
ment*, in  suo  publico  Par- 
liamento,       persistentibiis 
personaliter  in  eodem  Wul- 
stano  &  Adelnodo  Archi- 
episcopis,  &  Ailwino  Epis- 
copo  Elmhamense,  &  aliis 
epiacopis  ipabrum  sufiraga- 
neis,  aeptem  ducibus  cum 
totidem  comitibus,  necnon 
diversoruro  monasteriorum 
nonnullis  Abbatibus,   cum 
quam  plurimis  gregariis  mi- 
litibus,  ac  cum  populi  mul- 
titudine  copiosa,  ac  omni- 
bus adtunc  in  eodem  Par- 
liamento  personaliter  ex- 
istentibus,votis  Regiisuna- 
niuniter       consentientibus 
prseceptum    &    decretum 
fuit,    quod    monasterium 
Sancti  Edmundi,  &c.  sit  ab 
omni  jurisdictione  Episco- 
porum  comitatus  illius  ex- 
tunc  imperpetuum   fundi- 
tus  liberum  &  exempt%  etc. 
lUustris  Rex  Hardicanutus 
prsedicti  Regis  Canuti  fiiius 
ba»res  &  successor,  ac  sui 
patris  vestigiorum  devotus 
imitator,  &c.  cum  laude  & 
favore  .^Igelnod'  Dorobor- 
neuMS,  nuncCantuariensis, 
et  Alfiici  Eborac'  Episco- 
porum,  aliorumque   Epis- 
coporum   suffragan*,   nec- 
non cunctorum  regni  sui 
mundanorum    principum, 
descriptum  constituitrobo- 
ravitque  prasceptum.    Qua 
immunitate  dictum  monas- 
terium usum  fuisse  non  me 
latet,  usque  ad  dissolutio- 
nem  inde,  anno  tricesimo 

VOL,  V. 


latos  proceresque  ac  mag- 
nates ad  suum  convocans 
Parliamentum,  in  suo  pub- 
lico Parliamento,  persisten- 
tibus  personaliter  in  eodem 
Wulstano  &  Adelnodo 
Archiepiscopis  &  Ailwino 
Episcopo  Elmhamense,  & 
aliis  Episcopis  ipsorum  suf. 
fraganeis,  septem  ducibus 
cum  totidem  comitibus  nec- 
non diversorum  monaste- 
riorum nonnuUis  Abbati- 
bus,  cum  quamplurimis 
gregariis  militibus,  ac  cum 
populi  multitudinecopiosa, 
ac  omnibus  adtunc  in  eo- 
dem Parliamento  persona- 
liter existentibus  votis  Re- 
giis  unanimiter  consentien- 
tibus, praeceptum  &.decre- 
tum  fuit,  quod  monaste- 
rium Sancti  Edmundi,  &c. 
^t  ab  omni  jurisdictione 
Episcoporum  comitatus  il- 
lius ex  tunc  imperpetuum 
funditus  liberum  et  exemp- 
tum,  etc.  lliustris  Rex 
Hardicanutus  praedicti  Re- 
gis Canuti  fiiius,  hssres  et 
successor,  ac  sui  patris  ves- 
tigiorum devotus  imitator, 
etc.  cum  laude  et  favore 
iEgelnod'  Dorobornensis 
nunc  Cantuariensis  et  Al- 
frici  Eborac*  Episcoporum, 
aliorumque  Episcoporum 
suffragan',  necnon  cuncto- 
rum regni  sui  mundanorum 
principum  descriptum  con- 
stituit  roboravitque  prae- 
ceptum. Which  immunity 
I  know  that  the  said  mo- 
nastery held  until  the  dis- 
solution thereof  in  the  31 
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year  of  the  reign  of  King 
H.  the  8. 

But  let  us  proceed,  and 
yet  omit  many,  and  touch 
only  that  which  hath  been 
controverted.  It  is  said 
that  silent  leges  inter  arma, 
and  that  during  all  the 
time  of  the  Conqueror  no 
Parliament  was  lawfully  as- 
sembled, &c.  for  silent  le- 
ges  inter  arma,  and  during 
all  his  reign,  either  the 
sword  was  not  put  up  into 
the  scabbard,  or  if  it  were, 
the  hand  was  always  upon 
the  hilt  ready  to  draw  it 
again.  But  that  a  Parlia- 
ment was  assembled  and 
holden  according  to  the 
common  laws  of  England 
in  William  the  Conqueror's 
time,  it  is  evident,  for  that 
an  act  established  at  a  Par- 
liament holden  in  the  reign 
of  William  the  Conqueror 
was  pleaded  and  adjudged 
to  be  firm  and  good,  and 
accordingly  put  in  execu- 
tion by  the  Judges  of  the 
realm,  which  they  neither 
would  nor  could  have  done, 
if  it  had  been  commanded 
by  the  powerful  will  of  the 
Conqueror,  and  not  esta- 
blished by  a  Parliament 
duly  assembled  according 
to  the  form  and  frame  of 
the  common  law*  And 
therefore  as  well  for  mani* 
festation  hereof,  as  for 
proof  of  that  which  hath 
been  said,  you  shall  read 
in  the  Book  Case  of  21  Ed. 
S.  f.  60.  a.  b.  that  the  King 


primo  Regis  Henrici  oc- 
tavi. 

Sed,  omissis  quampluri- 
mis,  progrediamur,  id  tan- 
tum  percurrentes  quod  con- 
troyersum  fuerit.  Siluisse 
aiunt  leges  inter  arma,  nul- 
lumque  per  omne  tempus 
victoris  legitime  convocari 
Parliamentum,  &c.  silent 
enim  leges  inter  arma,  to- 
toque  ejus  regi minis  tem- 
pore, aut  districtus  nus- 
quam  interquievit  gladi us, 
aut  perpetuo  manus  institit 
capulo,  iterato  evagina- 
tura.  Convocari  tamen 
Parliamentum,  &  juxta  le- 
ges municipales  Angliae  te- 
neri,  regnante  Willielm* 
illo  subactore,  perspicuum 
est,  eo  quod  actum  ad  Par- 
liamentum sub  Willielm* 
Victore  sancitum  placi- 
tando  producebatur,  &  fix- 
um  ratumque  fuisse  adju- 
dicabatur,  executionique 
pariter  a  judicibus  hujus 
regni  demandabatur ;  quod 
eorum  fuisset  nee  velle  nee 
posse,  si  ex  arbitrio  domi- 
nantis  subjugatoris  solum- 
modo  imperatum  fuisset,  et 
Parliamento  ad  normam 
legis  communis  modo  de- 
bito  convocato  non  stabili- 
tum  fuisset.  Quamobrem, 
tam  ad  hoc  enucleandum, 
quam  ad  id  quod  asserui 
plene  demonstrandum,  21 
£.  S.  f.  60.  a.  b.  iste  legi- 
tur  casus,  Rex  prosecutus 
fuit  breve  de  attachiamento 
(ut  loquimur)  super  prohi- 
bitionem  vers.  L'evesque 
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de  Norwich,  de  ceo  que  per 
km  labbey  de  Seint  Ed- 
mond  de  Berrie  fuit  foun- 
due  per  les  progenitores  le 
Roy,  et  exempt  de  chescun 
jurisdiction  d*ordinar'  quae 
nul  ordinal^  visit' illonques, 
et  que  nul  alast  countre 
Tordinance  et  le  founda- 
tion avantdit,  &c.   Sur  al- 
tercat'  que  fuit  enter  un 
Arfast  jadis  Evesque   de 
Norwich,    et  un  B.  jadis 
Abbe  de  Berrie,  de  les  ex- 
emptions   avantdits,     en 
temps  de  W.  le  Conqueror, 
a  son  Parliament  a  certain 
jour   tenu,   fuit  ordeigne 
per  le  Roy  et  per  L'arche- 
vesque  de  Caqterburie  et 
per  touts  les  auters  Eves- 
ques  de  la  terre,  Countees, 
et  Barons,  que  a  quel  heure 
de  eel  temps  en  avant  que 
L'evesque  ou  ascun  de  ses 
successours     si     alassant 
countre   les   points  de  la 
foundation    et   exemption 
tvantdit,   que   celuy  que 
serra  Evesque  pur  la  temps 
payera   al  Roy  ou  a   ses 
heires  SO  talents :  Et  auxy 
counta  que  le  Roy  manda 
sa  prohibition  al  Evesque 
que    il     n'entr'     my   les 
ftaunch'    ne   attempteroit 
les  priviledges  de  L'esglise 
de  8eint  Edmond  avantdit, 
il  (scilicet  Episcopus  Nor- 
wicensis)nien  contristeant 
la  prohibition,  si  ad  visit  en 
Tabbey  avantdit,  et  les  fist 
summondre  de  monstrer  les 
charters  de   lour  founda- 
tion, a  tort  et  en  despite  de 
Dostre  seignior  le  Roy :  a 


sued  a  writ  of  attachment 
upon  a  prohibition  against 
the  Bishop  of  Norwich,  for 
that  where  the  Abbey  of 
St.  Edmondsbury  in  the 
county  of  Suflfolk  was 
founded  by  the  progeni- 
tors of  the  King,  and  ex- 
empt from  all  jurisdiction 
of  the  ordinary,  and  that 
no  ordinary  should  visit 
there, and  that  none  should 
go  against  the  said  ordi- 
nance and  the  foundation 
aforesaid :  that  upon  con- 
troversy between  Arfas- 
tus  late  Bishop  of  Nor- 
wich and  B.  late  Abbot  of 
Bury,  of  the  exemptions 
aforesaid,  in  the  time  of 
William  the  Conqueror,  at 
his  Parliament  on  a  certain 
day  holden,  it  was  ordained 
by  the  King,  the  Archbi- 
shop of  Canterbury,  and  all 
the  other  Bishops  of  the 
land,  the  Earls,  Barons, 
&c.  that  at  what  time  the 
Bishop  of  Norwich,  or  any 
of  his  successors,  should 
go  against  the  points  of  the 
foundation,  and  exemption 
aforesaid,  that  the  Bishop 
for  the  time  being  should 

Eay  to  the  King  or  to  his 
eirs  30  talents  of  gold, 
and  declared  further,  how 
the  King  sent  a  prohibi- 
tion to  the  Bishop,  that  he 
should  not  enter  into  the 
said  franchise,  nor  attempt 
any  thing  against  the  pri- 
vilege of  the  said  church 
of  St.  Edmond,  and  that 
*  notwithstanding  the  said 
prohibition,  the  then  Bi- 
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shop  of  Norwich  had  vi- 
sited the  abbey  aforesaid, 
and  had  summoned  the 
Abbot  to  shew  the  charters 
of  their  foundation,  wrong- 
fully and  in  despight  of  our 
sovereign  lord  the  King  ; 
whereunto  the  then  Bishop 
pleaded  not  guilty,  and  he 
was  found  guilty  by  the 
verdict  of  the  inquest. 
Whereupon  it  was  adjudg- 
ed, that  the  temporalties 
of  the  Bishop  should  be 
seised  into  the  King's 
'  hands.  But  it  was  advised 
and  resolved  by  all  the 
Judges,  that  in  right  of  the 
talents  they  could  not  give 
judgment,  for  two  causes, 
1 .  For  that  the  prohibition 
was  the  original  suit,  and 
that  was  determined  by  the 
judgment  of  the  prohibi- 
tion, that  the  temporalties 
of  the  Bishop  should  be 
seised  into  the  King's 
hands,  which  then  was  the 
proper  judgment  in  that 
suit.  2.  Concerning  the 
talents,  they  were  a  pe- 
nalty ordained  by  Parlia- 
ment in  that  case,  so  that 
the  penalty  had  no  de- 
pendance  upon  the  prohi- 
bition, which  is  the  origi- 
nal suit;  but  it  was  ad- 
vised and  resolved  by  the 
Judges,  that  the  Bishop  of 
Norwich  had  forfeited  the 
said  penalty  of  the  talents 
to  the  King,  and  that  they 
ought  to  grant  a  Scire  fa- 
cias to  the  then  Bishop  for 
that  purpose,  which  was 
granted^accordingly,  upon 


que  L'evesque  dit,  que  il 
fuit  de  rien  culpable,  et 
trove  fuit  per  enquest  quil 
fuit  culpable,  per  que  agard 
fuit  que  les  temporalties  de 
L'evesque  fuissent  seisies 
en  le  maine  le  Roy :  Et 
fuit  advise  a  tout  le  coun- 
cell  en  droit  de  les  besan- 
tes,  que  ils  ne  purr'  nul 
judgement  doner ;  Ethoc 
duabus  de  causis,  1.  Eo 
quod  prohibitio,  quae  lis 
fuit  originalis,  determina- 
batur  sententia  de  prohibi- 
tione  lata,  que  les  tempo- 
ralties fueront  seisies  en  le 
maine  le  Roy,  quod  aptum 
tunc  temporis  in  ejusmodi 
lite  fuit  judicium :  2.  De 
les  besants,  cest  un  espe- 
cial! peine  que  est  ordeigne 
en  la  Parliament  de  ceo, 
issint  que  ceo  nest  past  rien 
dependaunt  sur  le  primer 
original  :  Consulebatur 
vero  simul  et  a  judicibus 
adjudicabatur,  Episcopiim 
Norwicensem  dictce  poenas 
talentorum  jacturam  fb- 
cesse  Regi,  formulamque 
juris  (Scire  facias j  £pis- 
copo  ea  de  re  conceden- 
dam  fuisse:  qua  concessa 
comparuit  Episcopus  et  fe- 
cit responsum,  et  deinde, 
judicium  ferebatur,  quod 
Rex  recuperaret  talenta, 
prout  ex  eo  casu  judiciali- 
ter  deciso  clare  eluceat 
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Qui  si  forte  casus  oppo- 
nentes    non    latuisset,    a- 
bunde  eis  satisfactum  esset. 
£t  insigne  hoc  judicium 
6dem  facit  de  antiquo  illo 
tractatu  cujus  est  titulus, 
"  Modus    tenendi  Parlia- 
mentum :    hie   deseribitur 
modus     quomodo    Parlia- 
mentum  Regis  Angliae  & 
Anglicorum  suorum  tene- 
batur  tempore  Regis  Ed- 
ward! filii  Regis  Etheldre- 
di ;  qui  quidem  modus  fuit 
per  discretiores  regni,  co- 
ram Will.  Duce  Norman- 
nis  et  Conquestore  et  Rege 
Anglise,  ipso  Conquestore 
hoc  prcBcipiente,  et  per  ip- 
som  approbat'  et  suis  tem- 
per* et  successoribus  suo- 
rum   Regiim  Angliae   usi- 
tatus  :  quo  Regum,  Proce- 
rum,  etCommunitatisCon- 
ventuSyjuxta  modumin  ho- 
diemum  usque  diem  appro- 
baturo,  exprimitur:  cujus 
quidem  vetustissimis  con- 
signatum  literis  mihi    est 
exemplar*.   Et  hoc  evincit 
manifeste  Conventum  No- 
bilium  et  Sapientum,  &c. 
turn  Proceres  tum  commu- 
nitatem  Parliamenti  inclu- 
sisse. 

Perspicuum  esttenentes 
fundi  de  antiquo  dominico 
(ut  loquimur;  extitisse, 
Qoodum  subjugata  hac  in- 


which  writ  the  Bishop  ap- 
peared and  pleaded,  and 
thereupon  judgment  was 
given,  that  the  King  should 
recover  the  said  talents,  as 
by  the  said  book  case  judi- 
ciously appeareth. 

Which  case  if  the  oppo- 
nents had  seen  or  known, 
they  would  have  therewith 
rested  satisfied.     And  this 
notable  judgment  giveth 
credit  to  that  ancient  trea- 
tise entitled  thus  («), "  Mo- 
dus tenendi  Parliamentum. 
Hicdescribiturmodus  quo- 
modo Parliamentum  Regis 
Angliae  et  Anglicorum  suo- 
rum    tenebatur    tempore 
Regis  Ed.  filii  Regis  Ethel- 
dredi,  qui  quidem  modus 
fuit  per  discretiores  regni, 
coram  WillieP  Duce  Nor- 
manniae,  &  Conquestore  & 
Rege  Angliae,    ipso  Con- 
questore hoc  praecipiente, 
&  per  ipsum  approbat'  & 
suis  temporibus  et  succes- 
soribus suorum  regum  An- 
gliae usitat'  :'*  wherein  the 
assembly    of    the    Kings, 
Lords,  and  Commons,  ac- 
cording to  the  manner  con- 
tinued to  this  day,  is  set 
down,  which  I  have  in  a 
fair  and  very  ancient  writ- 
ten   hand,   whereby  it   is 
manifest    that   Couventus 
Nobilium  &  Sapientum,  &c. 
included  both    the  Lords 
and  Commons  of  the  Par- 
liament. 

It  is  evident  that  there 
were  tenants  in  ancient  de- 
mesne before  the  Con- 
quest ;  and  for  a  certainty 


(a)  Pryn  on  4 
inst.l,9,3,^c. 
78,  &  4  Inst. 
13.    Selden 
takes  this  book 
to  be  an  impos- 
tor, and  not 
elder  than 
Ed.  S.    See 
Nicholson's 
Hist.  Libr.  fol. 
193. 
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therein,  and  to  know  of 
what  manors  such  tenants 
did  hold,  it  appears  by  the 
book  of  Domesday,  that  all 
the  tenants  that  did  hold 
of  any  of  those  manors 
that  were  in  the  hands  of 
King  Edward,  the  son  of 
KingEtheldred,  or  of  King 
William  the  Conqueror, 
were  tenants  in  ancient 
demesne.  And  these  te- 
nants then  had,  and  yet 
have  these  privileges 
amongst  others,  for  that 
they  were  bound  by  their 
tenure  to  plow  and  hus- 
band, &c.  the  King's  de- 
mesnes  before  and  in  the 
Conqueror's  time,  and 
therefore  they  were  not  to 
be  returned  Burgesses  to 
serve  in  Parliament,  to  the 
end  they  might  attend  the 
King's  husbandry  the  bet- 
ter. 2.  They  were  not  to 
be  contributory  to  the  fees 
to  the  Knights  of  Shires 
that  served  in  Parliament : 
which  privileges  (though 
the  cause  ceaseth)  conti- 
nue to  this  day :  therefore 
there  were  Parliaments 
unto  which  the  Knights 
and  Burgesses  were  sum- 
moned both  before  and  in 
the  reign  of  the  Conqueror  j 
for  yoursatisfaction  herein, 
see  F.  N.  B.  14.  e.  49  E.  S. 

22.   b.  23.  a.    40  E.  3.  25. 

11  H.  4.  2.  &c.  Also  the 
ancient  towns  called  Bo- 
roughs are  the  most  an- 
cient towns  within  Eng- 
land, for  those  towns 
which  now  are  cities  and 


sula.  Sed  ut  certam  rem 
habeamus,  etdequibusma- 
neriis  hujusmodi  occupan- 
tes  terras  suas  tenuerunt 
intelligamus,  apparet  ex  li- 
bro  qui  inscribitur  Domus 
Dei,  quod  omnes  posses- 
sores  terrar'  maneriorum, 
quae  erant  Regis  Edw.  filii 
Regis  Etheldredi,vel  Regis 
Willielmi  subactoris,  fue- 
runt  tenentes  fundorum  de 
antiquo  dominico :  et  hii 
tunc  ut  etiam  hodie,  his  in- 
ter alia  gaudebant  privile- 
giis  eo  quod  ratione  tenurae 
suae  astricti  essent  ad  co- 
lendas,  &c.  Regis  terris  do- 
minicales  tam  ante  quam 
sub  victore ;  hac  nimirum 
de  causa,  ad  deserviendum 
in  Parliamento  ut  Burgen- 
ses  non  cogebanlur,  ut  eo 
melius  agricultural  asser- 
virent ;  2.  Sumptibus  Mi- 
litum  Comitatuum  Parlia- 
mento inservientium  nihil 
conferebant:  quae  immu- 
nitates  (cesset  licet  causa) 
hucusque  manent.  Erant 
idcirco  Parliamenta,  quo  et 
Milites  et  Burgenses  evo- 
cabantur  tum  subjugatoris 
temporibus  tum  antea  :  et 
ut  habeas  quo  quiescas, 
vide  Fitz.  Nat.  Bre.  14.  e, 
49  E.  3.  22.  b.  23.  a.  40 
E.  3.  25.  1 1  Hen.  4.  2.  &c. 
Sunt  etiam  pervetusta  ilia 
oppida  quae  vocamus  burga 
longe  quae  habet  Anglia 
antiquissima ;  ilia  enim, 
quae  nunc  urbes  et  comita- 
tus,  erant  olim  burga,  et 
sic  appellata,  ex  his  enim 
ad  Parliamentum  convene- 
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rant  Burgenses,  quse  verba 
sunt  ipsissima  Littleton! 
lib.  2.  cap.  10.  vide  40  Ass« 
pla.  27.  1 1  Hen.  4.  2.  22 
£d.  4. 1 1.  &c.  Liquet  ita- 
que  burga  antiquissiroa 
esse  Anglias  oppida,  et  con- 
sequenter  multis  seculis 
ante  hujus  regni  expugna^ 
tionem  extitisse :  eorun- 
demque  quamplurima  sub- 
jugationis  tempore  in  civi- 
tates  incorporata  et  in  co- 
mitatus  distincta  animad- 
vertiy  fuisse  tamen  burga 
(e  quibus  electi  fuissent 
Burgenses  Parliamenti)  ul- 
tra recordationem  homi- 
num,  nondum  devicta  hac 
gente :  immo  perplura  ve- 
tustissimorum  Burgorum, 
quae  hodie  suos  ad  Parlia- 
mentura  mittunt  Burgen- 
ses, ante  subactionem  il- 
1am  florebant ;  adeoque 
parvi  exinde  fuerunt  mo- 
menti,  aut  ita  potius  despi- 
cata,  ut  hujusmodi  privile- 
gia  eis  recenter  donari  ve- 
risimiie  non  sit:  tempus 
eoim  quo  horum  aliquod, 
aliave  vetustissima  Burga, 
antiquitus  a  victoria  Nor- 
manna,  isto  privilegio  ex- 
titerunt  dotata,  ab  ullo  ob- 
servatum  baud  reperio. 


Rex  Henricus  primus 
anno  Domini  1 100.  '^  Cuns 
suorum  concilio  decrevit 
Qt  monetagium  commune 
quod  capiebatur  per  civita- 
tes  vei  comitatus,  quod  non 
iber*  tempore  £dw.  Regis, 


counties,  in  ancient  time 
were  Burghs,  and  called 
Burghs,  for  out  of  those  an- 
cient towns  called  Burghs 
came  the  Burgesses  to  Par- 
liament, which  are  the  very 
words  of  Littleton,  lib.  2. 
cap.  10.  vide  40  Ass.  p,27. 
11  H.  4.  2.  22  E.  4.  11. 
&c.  So  as  it  appeareth 
that  the  ancient  Burghs  are 
the  most  ancient  towns  of 
England, and  consequently 
long  time  before  the  Con- 
quest: and  I  have  found 
many  of  them  since  the 
Conquest  incorporated  in- 
to  cities,  and  distinguished 
intocounties  since  theCon- 
quest,  but  had  been  ancient 
Burghs(from  whence  came 
the  Burgesses  to  the  Par- 
liament) time  out  of  mind 
before  the  Conquest :  Nay 
divers  of  the  most  ancient 
Burglis,  that  yet  send  Bur« 
gesses  to  the  Parliament, 
Nourished  before  the  Con- 
quest, and  have  been  of  lit- 
tle or  no  account  to  have 
any  such  privileges  newly 
granted  to  them  at  any 
time  since.  And  I  could 
never  yet  find  when  any  of 
them,  or  any  other  the  an- 
cientest  Burghs,  were  of 
ancient  time  since  the  Con- 
quest endowed  with  that 
privilege. 

King    H.     1.    an.    Dom.   Hicharda* Ha- 
1100.   "  Cum  suorum  con-   Math.  Pans,  in 

silio  decrevit  ut  moneta-  ^videWi^S 
gium"^  commune  quod  ca-  304. 
piebatur  per  civitates  vel 
comitatus  quod  non  fuer' 
tempore  £dw.  Regis,  hoc 
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ne  amodo  fiet  Item  quod 
ecclesias  non  venderet  nee 
ad  firmam  daret,  mortuo 
Episcopo  vel  Abbate," 
Exchronicode  And  this  King  assembled 
euruorougi.  a j^Qi-^^r Parliament onCan- 
dlemas-day  at  London, 
Anno  Domini  1123. 

Vide  AViikins        King  Henrv  the  second, 

m  the  year  or  our  Lord 
God  1185,  (as  testifieth 
Matthew  Paris)  "  Convo- 
cavit  clerum  regni  &  po- 
pulum  cum  omni  nobili« 
tate   ad   fontem     Clerico- 


VideWilkins 


rum. 

King  John  held  a  Par- 
liament in  the  sixth  year 
of  his  reign,  as  it  appear- 
eth  by  his  writs  of  the 
Chancery  in  these  words : 
**  Rex  Vicecomiti,  &c. 
Sciatis  quod  consensum  est 
cum  assensu  Archiepisco- 
•  porum,  Co  mi  turn,  Baro* 
num,  et  omnium  fidelium 
nostrorum  Angliae,  quod 
novem  Milites  per  totam 
Angliam  inverfient  deci- 
mum  Militem  bene  para- 
tum  equis  et  armis  ad  de- 
fensionem  regni  nostri, 
&c/' 

But  to  proceed  any  far- 
ther were  butito  gild  gold, 
or  to  add  a  ^  Uttle  drop  to 
the  great  ocean-  Concern- 
ing the  name  of  the  Par- 
liament two  things  fall  into 
consideration,  first  what 
the  word  signifieth,  2« 
When  this  supreme  court 
wa$  christened  by  the  name 
of  Parliament :  touching 
the  first,  it  is  sp  called  for. 


hoc  ne  amodo  fiet.  Item 
quod  ecclesias  non  venderet 
nee  ad  firmam  daret,  mor- 
tuo Episcopo  vel  Abbate. 
Et  Rex  idem  aliud  convo- 
cavit  Parliamentum  Lon- 
dini,  die  Purificationis  bea- 
tae  Mariae  Virginis  anno 
Domini  1123. 

Rex  Henricus  secundus 
an.  Dom,  1185.  (ut  testa- 
tur  Matthaeus  Paris.)  con- 
vocavit  clerum  regni  et  po- 
pulum  cum  omni  nobilitate 
ad  fontem  Clericorum.'* 


Habuit  Rex  Johannes 
Parliamentum  anno  a  sus- 
cepto  ejus  regimine  sexto, 
ut  ex  ejusdem  rescriptis  e 
Cancellaria  constat,  in  haec 
verba:  "  Rex  Vicecomiti, 
&c.  Sciatis  quod  consen- 
sum est  cum  assensu  Ar- 
chiepiscoporu  m  ,Comi  tum , 
Baronum,  et  omnium  fide- 
lium nostrorum  Angliaa^ 
quod  novem  Milites  per 
totam  Angliam  invenient 
decimum  Militem  bene  pa- 
ratum  equis  et  armis  ad 
defensionem  regni  nostri^ 
&c.''    • 

Sed  longius  in  istis  pro* 
cedere,  nihil  aliud  est  quam 
si  deaurarem  aui*um,  vel 
ipso  oceano  unana  minutts- ' 
simam  suppeditarem  gut-  ' 
tarn.  De  nomine  Parlia- 
menti  duo  consideremus : 

1.  Verbi  significationem : 

2.  Tempus  quo  suprema 
hsec  curia  nomen  sibi  io- 
didit  Parliameti.  Primum 
quod   aUinet,  4viabuS  de 
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causis  ita  dicitur.  1.  Eo 
quod  singulum  ejusdem 
fori  altissimi  membrum  vi- 
cem  agit  judicis,  et  unus- 
qtiisque  eo  loci  sine  spiritu 
vel  contradictionis  vel  ob- 
sequii  ex  corde  loquere- 
tur,  nempe  a  dictione  Gal- 
licana  Parler  la  ment  ap- 
pellatur  Parliamentum:  2. 
I^ges  ibidem  sancitse  vo- 
cantur  acta  Parliamenti, 
quia  (cum  sint  legum  reg- 
ni  pars)  a  legis*  judicibus 
sunt  expiicandas/  juxta 
men  tern  et  veram  inten- 
tionem  loquentium,  qui  et 
honim  fuerunt  conditores, 
non  aliter  quam  et  testa- 
mentum  secundum  men- 
tem  testatoris,  et  arbitra- 
mentum  secundum  men- 
tem  arbitratoris.  Quoad 
secundum,  banc  curiam 
Dominaverunt  Saxones  Mi- 
cel  Gemott  Magnum  Con- 
ventum,  Wittena  Gemott, 
Sapientum  Conventum ; 
Latioi  authbres  eorundem 
temponim  Commune  Con- 
cilium, Magnam  Curiam, 
Generalem  Conventum, 
etc  Et  dato  hoc,  quod 
Willielmus  ille  victor  no- 
men  bojus  Curiae  immuta- 
vit,  ac  prime  ei  dedit  no- 
men  Parliament],  ex  ante- 
dicds  tamen  patet  formam 
earn  sive  jurisdictionem  ia 
Dullo  iimovasse.  Et  ea- 
dem  ipsa  nomina  quas  huic 
Curias  ante  subactionem 
postram  tribuebantur,  ex 
inde  deducuntur,  hodie- 
que  inveteravenint :  in 
i^uio  eoim  Jmticiario^ 


two  causes,  first,  because 
that  every  member  of  that 
high  Court  hath  judicial 
place,  and  for  that  every 
man  there^should  without 
any  spirit,  either  of  con- 
tradiction or  smoothing,  vid.note(i), 
parler  la  ment,  speak  ju:  ^-"'^i^^*- 
dicially  his  mind,  it  is  called 
Parliament.  2.  The  laws 
there  made  are  called  acts 
of  Parliament,  because 
they  are  to  be  expounded, 
being  part  of  the  laws  of 
the  realm,  by  the  judges 
of  the  law,  according  to 
the  mind  and  true  mean- 
ing of  the  speakers  and 
were  the  makers  of  these 
acts,  as  testamentum  is  to 
be  expounded  secundum 
mentem  testatoris,  and  ar- 
bitramentum  secundum 
mentem  arbitratoris.  As 
to  the  second,  the  Saxons 
called  this  Court  Micel  Ge- 
mott, the  Great  Assembly, 
Wittena  Gemott,  the  As- 
sembly of  the  Wise  men, 
the  Latin  authors  of  those 
times  called  it  Commune 
Concilium,  Magna  Curia, 
Generalis  Conventus,  &c. 
And  let  it  be  granted,  that 
William  the  Conqueror 
changed  the  name  of  this 
Court,  and  first  called  it 
by  the  name  of  a  Parlia- 
ment, vet  manifest  it  is  by 
that  which  hath  been  said, 
that  he  changed  not  the 
frame  or  jurisdiction  of  this 
Court  in  any  point.  And 
the  very  names  in  sub- 
stance that'were  attributed 
to  this  CoUft  before  the 
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Conquest,  are  continued 
after  the  Conquest  to  this 
day :  for  in  the  Mirror  of 
Justices,  as  appeareth  be- 
fore, it  is  called  Concilium 
Generale :  Fleta  lib.  2.  cap. 
2.  Habet  etiam  Rex  Cu- 
riam suam  in  concilio  suo 
in  Parliamentis  suis,  pras- 
sentibus  Praelatis,  Comiti- 
bus,  Baronibus,  Proceri- 
buS|  et  aliis  viris  peritis. 
8  R.  2.  Avowry  260.  and 
in  many  other  books  it  is 
called  Rex  et  Concilium. 
In  the  original  Register 
fol.  280.  it  is  called  Mag- 
num Concilium.  In  dor- 
so  claus.  16  £•  2.  M.  5. 
Henricus  de  Bello  Monte 
Baro  de  magno  et  secreto 
concilio  Regis :  and  Rot' 
Parliament'  anno  3  £dw. 

4.  parte  prima  M.  2.  it  is 
calledMagnum  Concilium. 
Bracton,  lib.  1.  cap.  2. 
termeth  it  Magna  Curia. 
Anno  17  E.  2.  de  Tem- 
plariis,  Super  quo  convo- 
catis  majoribus  de  Conci- 
lio domini  Regis  tarn  Jus- 
ticiariis  quam  laicis  perso- 
nis  in  Parliamentum  con- 
cordatum  est  in  Parlia- 
mento,  &c.  And  in  many 
statutes  in  the  reigns  of  H. 

5.  Ed.  1.  and  succeeding 
Kings,  it  is  called  Com- 
mune Concilium,  and  Com- 
mune Concilium  Regis, 
and  Commune  ConciHum 
regni,  and  so  runneth  the 
writ  of  Waste,  and  many 
other  original  and  judicial 
writs.  But  if  any  be  der 
wrous  to  see  more  of  this 


rum  (uti  supra  videre  est) 
dicitur  Concilium   Gene- 
rale  :  Fleta  lib.  2.  cap.  2. 
Habet  etiam  Rex  curiam 
suam   in  concilio   suo   in 
Parliamentis  suis,  praesen- 
tibus  Praslatis,  Comitibus, 
Baronibus,  Proceribus,  et 
aliis  viris  peritis.     8  Rich. 
2.  Avowry   260.   aliisque 
multis    codicibus    dicitur 
Rex   et  Concilium :    Re- 
gistro   originali,  fol.   280. 
nominatur  Magnum  Con- 
cilium :  in  dorso  claus.  16 
Edw.   2.  M.  5.  Henricus 
de  Bello  Monte   Baro  de 
magno  et  secreto  concilio 
Regis  :  et  rot'  Pari*  anno 
3  Ed.  4.  parte   1.  M.    2. 
nuncupatur  Magnum  Con- 
cilium :  a  Bracton,  1.  2.  c. 
2.  vocatur  Magna  Curia : 
an.   17  Edw.  2.  de  Tem- 
plariis,  Super  quo  convo- 
catis  majoribus  de  Concilio 
domini   Regis,  tam  Justi- 
ciariis  quam  laicis  personis 
in  Parliamentum,  concor- 
datum  est  in  Parliamento, 
&c.     Et  in  statutis  quam- 
plurimis  sub  Hen.  3.  Edw. 
1.  et  regibus  succedenti- 
bus  diciturCommune  Con- 
cilium, Commune   Conci- 
lium Regis,  et  Commune 
Concilium  regni :  quin  et 
sic  se  habet  rescriptum  de 
vastatione,   multaque  alia 
tum  originalia   tum  judi- 
cialia.     Sed  de  hoc  plura 
qui  vult,   Octavam  Com- 
mentariorum  meorum  con- 
sulat  partem  in  casu  Prin- 
cipis.     Hanc  mihi  sumam 
conclusioneoH  naturam  si- 
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mul  et  nomen  hujus  cu- 
riae, ante   victoriam  Nor* 
mannam    assueta,   in   ho- 
liiernum  usque   permane- 
re  diem.  Et,  quoniam  cre- 
diderunt  nonnulli,  ad  co- 
mitia   anno    3.   regnantis 
Edwardi      primi,      vulgo 
Westm.  1.  primum  irrep- 
sisse  vocabulum  hoc  Par- 
liamentum,   (ubi    dicitur, 
primum  Parliamentum  ge- 
nerale  ex  assensu  Archie- 
piscbporura,  Episcoporum, 
Abbatum,  Priorum,  Comi- 
tum,   Baronum,  to ti usque 
communitatis  terras    illuc 
summonitorum,  etc.)  no- 
men  multum  ante  tunc  in 
usu  fuisse  turn  hoc  quod 
superius  memoravi  evincit 
manifeste,  turn  quod  anno 
9  Regis  Ed.  2.  filii,  proxi- 
mique    successoris    Regis 
£dw.  1.  ad  Parliamentum 
eodem  anno  convocatum, 
dicitufy  Sciatis  quod  cum 
dudum  temporibus  proge- 
Ditorum  nostrorum  quon- 
dam Regum  Angliae  in  di- 
versis    Parliamentis    suis, 
etc.     Quod  asseri   nequa- 
quam  ver^  potuit  si  a  patre 
suo  adeo  uuperrim^    no- 
men     esset    constitutum. 
Nemini  in  dubium  veniat, 
quod  forum  istud  ejusmodi 
sit,  cujusmodi  sunt  in  Gal- 
lia iild,  quas  nomen  Parlia- 
meotorum    sortita    sunt ; 
inferiores  enim  sunt  quae- 
dam  justitise  Curias,  quae 
(siqua  fides  apud  Paulum 
Jovium)  prius  illic  a  nobis 
instituebantur :  est  autem 
boc,  iUud  forum  de  quo 


kind,  let  him  look  into  the 
Eighth  Part  of  my  -Re- 
ports in  the  Prince's  Case. 
So  as  I  conclude,  that  the 
nature  and  name  of  the 
Court,  in  use  before  the 
Conquest,  continueth  to 
this  day.  And  where  some  f 'y"  ®°  * 
do  suppose,  that  m  the 
Parliament  holden  at  West- 
minster in  the  third  year 
of  the  reign  of  King  Ed- 
ward 1.  called  Westm.  the 
1.  this  word  Parliament 
first  crept  in,  where  it  is 
called  the  first  general 
Parliament  by  the  assent 
of  the  Archbishops,  Bi- 
shops, Abbots,  Priors, 
Earls,  Barons,  and.  all  the 
Commonalty  of  the  land 
summoned  to  the  same, 
&c.  It  is  manifest  that 
the  name  was  long  before 
that  time,  as  well  by  that 
which  hath  already  been 
said,  as  for  that  in  the  ninth 
year  of  E.  2.  son  and  im- 
mediate successor  to  King 
Edward  first,  at  a  Parlia- 
ment then  holden,  it  is  said 
thus,  sciatis  quod  cum  du- 
dum temporibus  progeni- 
torum  nostrorum  quon- 
dam regum  Anglic  in  di- 
versis  Parliamentissuis,etc. 
which  could  not  have  truly 
been  said  if  the  name  had 
first  begun  in  the  reign  of 
his  Father.     This  is  not  Co.Lit.iio. 

that  Court  that  in  France 
bears  the  name  of  Parlia- 
ments, for  they  are  but 
ordinary  Courts  of  Justice, 
which  (if  you  believe  Pau- 
lus  Jovius)  were  by  us  first 


•  •• 


X9EV1U 


TO  TfiC  BEADEB. 


CftulIX. 


wtded  tbere :  but  this  is 
that  which  both  England 
and  Scotland  agree  in  nam- 
ing it  a  Parliament,  which 
the  French  doth  term  As- 
aemblee  des  Estats,  or  les 
Estats,  and  the  Germans  a 


Fleta^  ubi  supra,  saith  of 
this  Court,  "  Ubi  termi- 
nate sunt  dubitationes  ju- 
diciorum,  et  novis  injuriis 
emersis  nova  constituuntur 
remedia,  et  unicuique  jus- 
titia  prout  meruerit  retri- 
buetur  ibidem/' 

vwwd.389.b.      In  Mr.  Plowden's  Com. 
11  ui.  14. a.     sgg^     u  i^  Parliement  est 

Court  de  tresgrand  ho- 
nour et  justice  de  que  nul 
doit  imaginer  chose  dis- 
honourable/' I  will  pre- 
termit Foriescue,  some 
time  Chifff  Justice  of  Eng- 
land, in  his  treatise  De 
Laudibus  Legum  Anglian, 
and  man}'  others,  and  will 
conclude  this  point  ^ith 
him  that  is  the  chief  anti- 
quary of  his  time,  because 
he  concludeth  the  sum  of 
aH  aptly,  distinctl} ,  and 
eloquently,  foL  128.  b. 
*^  Quod  ad  Angliae  tribu- 
naUa»  curias,  sii'e  juris  fora 
attinet,  in  triplici  suntapud 
nos  differentia,  alia  enim 
sunt  ecclesiastica,  alia  tern- 
poralia,  et  unum  nixtum^ 
quod  maximum^  et  longe 
amplissifflum,  non  ita  ve- 
tusto  nomine  e  Gallia  mu- 
iuato,  Pairliamentum  dici- 
tor«  Majores  nostri  An- 
glophones Wittena  ge- 
lU  i*  Prodentum  coo- 


nominando  Parliamentnm 
idem  sentiunt  Angiia  & 
Scotia,  quodque  Galli  vo- 
carunt  Assemblee  des  es- 
tats, vel  les  estats,  Grer- 
mani  vero  Diet. 


Fieta,  ubi  supra,  de  hac 
Curia  ait,  *'  Ubi  termina- 
te sunt  dubitationes  ju- 
diciorum,  et  novis  injuriis 
emersis  nova  constituun- 
tur remedia,  et  unicuique 
justitia  prout  meruerit  ne- 
tribuetur  ibidem." 

Mapister  Plowden  in 
suis  Commentariis  SB6. 
'*  Le  Parliement  est  Court 
de  tresgrand  honour  et 
justice,  de  que  nul  doit 
imaginer  chose  dishonour- 
able." Missum  &ciain 
Fortescue  (qui  e  summo 
tribulani  AnglisE?  quondam 
jus  dixit)  in  suo  De  Lau- 
dibus Legum  Angiis  li- 
bello,  et  alios  quamplures ; 
et  mihi  de  hac  re  £iciet  ora- 
tioiiis  exitum,  ille  omnium 
Bui  temporis  antiquario- 
rum  fitcile  princeps,  qm 
apte,  distincte,  immo  or- 
nate summam  totius  con- 
ctudit,  fol.  128.  b.  «Quod 
ad  Anglian  tribunalia,  cu- 
rias, sive  juris  fora  attinet, 
in  triplici  sunt  apud  nos 
differentia ;  alia  enim  sunt 
ecclesiastica,  alia  tempo- 
ralia,  et  unum  mixtum, 
quod  maximum  et  longe 
amplissimum,  non  ita  ve- 
tusto  nomine  e  Gallia  mo- 
tuato,  Parliamentum  di- 
citur.    Majores  nostri  An- 
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glo-Saxones  Wittena  ge- 
mott,  id  est  Pnidentutn 
conventus,  et  Ge-rsedniss, 
id  esty  Concilium,  et  Micil 
Synod  (a  Grsecd  dictione 
Synodus)  id  est,  Magnus 
Conventus  ;  Latini  ejus  et 
subsequentis  sevi  scripto- 
res.  Commune  Concilium, 
Curiam  Altissimam,  Ge- 
nerale  Placitum,  Curiam 
Magnam,  Magnatum  Con* 
vent%  PrsBsentiam  Regis, 
Prslatorum,  Procerumque 
collectorum,  commune  to- 
tius  r^ni  Concilium,  &c. 
vocarunt;  utque  univer- 
sum  JEtolitB  concilium 
Ftoetolium  Livio  nomina- 
tor, ita  Fananglium  rect^ 
did  possit :  ex  rege  enim, 
Clero,  NobilibuSy  Majori- 
bus,  Equitibus  et  Burgen- 
sibus  electis,  sive  ut  signi- 
fiqintius  dicam  stylo  foren- 
m,  ex  Reg^e,  Dominis  spi- 
ritualitiuS/  et  temporalibus, 
atquee^communitate  con- 
stat, qui  universes  Angliae 
corpus  reprsesentat.  Statis 
autem  temporibus  non  ha- 
betur,  3ed  a  Rege  pro  ar- 
bitrio  indicitur,  quoties  de 
rebus  arduis  et  urgentibus, 
ne  quid  detriment!  respub- 
lica  capiat,  consultanclum, 
eiiisdemque  solius  arbitrio 
dissolvitur.     Sutnmam  au- 

,  I 

tem  et  sacrosanctam  au- 
thoritatem  habet  in  leglbus 
ferendis,  confirmandis,  an- 
tiquandis,  interpretandis, 
pros!qriptis,  in  integrum 
restiiUjepdis,  litibus  iater 
privatos  difficilioribus  da- 
cideodis  ^  et  ut  semel  di- 


ventus,  &  G^rsednis,  i.  Con- 
cilium, et  Micil  synod  (a 
Graecd  dictione,  Synod  us) 
i.  Magnus  Conventus ;  La- 
tini  ejus   et  subsequentis 
sevi  scriptores.  Commune 
Concilium,  Curiam  Altis- 
simam, Generale  Placitum, 
Curiam  Magnam,  Magna- 
tum Conventum,  Prsesen- 
tiam  Regis,   Praslatorum, 
Procerumque  coUectorum 
Commune     totius     regni 
Concilium,  &c.  vocarunt. 
Utque  universum  ^toliaa 
Concilium  Panetolium  Li- 
vio nominatur,  ita  Fanang- 
lium rect^  dici  possit.    Ex 
Rege  enim,  Clero,  Nobili- 
bus,  Majoribus,  Equitibus 
et    Burgensibus     electis ; 
sive  ut  significantius  dicam 
stylo    forensi,    ex   Rege^ 
Dominis    spiritualibus   et 
temporalibus,    atque     ex 
communitate  constat,  qui 
universse   Anglias    corpus 
reprsesentant.     Statis    au- 
tem temporibus*  non  ba*  *  oum  auter. 
betur,  sed  a  Rege  pro  ar* 
bitrio  indicitur,  quoties  die 
rebus  arduis  et  urgentibus, 
ne  quid  detrimepti  respub- 
lica  capiat,  consultanoum^ 
ejusdemque  soliuS;  arbitrio 
dissolvitur.     Summan^au-  Nota. 
tem  et  sacrosanctam  au<> 
thoritatem  habet  in  legibus 
ferendis,  coqfirn>andi^#nr 
tiquandis,    Interprietand^s^ 
proscriptis  in  integrum  re* 
stituendis,  litibus  inter  pri- 
vatos  difficilioribus   deci- 
dendis,  et  ut  sem^i'dicam, 
in  omnibus jqua^  ^  reipufaK 
licas  salutem,  vdbetiam  pri- 
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vatum  quemcunqiie  spec- 
tare  possint^* 


In  this  ancient  mirror 
you  may  also  clearly  dis- 
cern as  far  as  the  reign  of 
th^  oftet  named  King  Ar- 
thur, the  great  antiquity 
of  the  officers  and  ministers 
of  the  cofiimon  law,  and  of 
their  inferior  courts ;  as  for 
eiuimple,  of  the  offices  of 
the  Keepers  or  Senators  of 
•the  dhires  or  counties^  Cus- 
tddes  seu  Prsepositi  comi- 
.  tatus,  of  later  times  called 
^Sheri£&,  who  (saith  this 
ftuthor)  "  fiierent  ordeig- 
nes  per  viels  Roys  quant 
le3  Counteed  se  demiste- 
rent  des  gards,''  and  of  his 
torns  and  county  courts: 
which  officers  and  division 
of  shires  continued  (as  you 
may  read  amongst  the  laws 
of  those  seven  Kings) 
though  with  much  en- 
croachment, during  the 
heptarchy,  as  taking  one 
or  two  examples  for  many: 
LL.  insB.  amongst  the  laws  of  King 
Ina  it  is  provided  in  these 
words,  "  Grif  hwa  him 
rightes  bidde  beforan  Scir- 
man  oththe  othrun  de- 
man,"  the  ancient  trans- 
lation thus,  "  Si  quis  rec- 
tum sibi  roget  coram  ali- 
quo  Scirman  (i.  Praeposito 
comitatus)  vel  alio  judice 
et  habere  non  possit^  &  ac- 
cusatus  vadium  recti  dare 
noUt,  emendet  SO^.  &  in- 
fra septem  noctes  faciat  ei 
xecti  dignum.^ 


i» 


cam,  in  omnibus  quse  ad 
reipublicsB  salutem,  vel 
etiam  privatum  quemcun- 
que  spectare  possint." 

Hoc  speculo  clarissime 
item  discerni  potest  usque 
a  temporibus  ssepius  no- 
minati  Regis  Arthuri,  im- 
mensa  ministrorum  legis 
munidpalis,  eorundemque 
curiarum  inferiorum  anti- 
quitas  :  exempli  gratia,  de 
Custodibus  sive  (si  dicam) 
Senatoribus  .  comitatuum , 
ita  legitur,  custodes  seu 
Propositi  comitatus,  secu- 
lis  subsequentibus  dicti 
Vicecomites,  qui  (inquit 
author'  noster)  "  fueront 
ordeignes  per  viels  Roys 
quant  les  Countees  se  de- 
misterent  des  gards,'^  pa- 
riter  de  tumis  et  curiis  co- 
mitatus. Manebaiit  hujus- 
modi  n^inistri,  &  comita- 
tuum divisio  (prout  inter 
leges  septem  illorum  re- 
gum  legitur)  auctis  licet 
undequaque  pro  po$se  suo 
finibus  sub  heptarchia  : 
quod  exemplo  uno  etaltero 
tibi  instar  multonim  inno- 
tescat,  inter  Regis  Inse 
leges  in  hsec  verbd  cautum 
est,  "  Gif  hwa  him  rightes 
bidde  beforan  Scirman 
oththe  otbrum  deman,*' 
quod  antiquitus  ita  reddi- 
tur,  siquis  rectum  sibi  ro- 
get coram  aliqup  Scirman 
(i.  Praeposito  comitatus") 
vel  alio  judice,  et  habere 
non  possit:  et  accusatus 
vadium  recti  dare  nolit, 
emendet  SO^.  et  infra  sep- 
tem noctes  faciat  ei  recti 
dignum/' 
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Etrursus,  "GifheEal- 
dormaTi  sytholige  his  scire, 
qui  furem  ceperit  vel  cap- 
turn  reddiderit,vel  ipsum  di- 
miserit,  vel  fiirtum  celave- 
rit,  reddat  ip^m  furem  se- 
cundum  weram    saam   si 
Ealdennanus,    i.     Prsepo- 
sitos   comitatus,    sit,  per- 
dat    comitatum,  nisi  Rex 
parcere  velit  ei/*    Si  Vice- 
comes     delinquat,    custo- 
diam   sui  comitatus  amit- 
tet:  et  deinceps.  Si  quts 
discedat  a  domino  sue  sine 
licentid,  vel  in  alium  Co- 
mitatum  se  furetur,  et  de- 
inceps  inveniatur,  redeat 
illucubianteafuit,et  emen- 
det  domino  suo  40s.  &c." 

Et  quanquam  Saxones 
huic  ministro  fecerunt  no- 
men  quod  et  vulgo  hodie 
in  usu  est,  diebus  tamen 
multo  ante  elapsis  mints- 
terium  istud  extitisse,  vel 
pede  Saxonum  in  Anglia 
nondum  posito,  extra  con- 
troversiam  plane  est.  Die- 
tie,  Shireve,  Vicecomes,  e 
binis  vocabulis  Saxonicis 
mutuatur,  videlicet,  Scyre, 
id  est,  Comitatus,  et  Reve, 
id  est.  Gustos  sive  Pras 
positus  comitatus,  et  non- 
Dunquam  (uti  supra)  vo- 
cabatur  Scirman  sive  £al- 
donnan:  hodie  etiam  literal 
ejus  patentes  sunt,  **  Com- 
misimus  vobis  custodiam 
Comitatus.*'  Regem  Al- 
ftedum  Angliam  in  comi- 
tatus distinxisse  affirmao- 
tibus  Ubenter  concedo, 
(ob  id  nimirum  quod  longe 


And  in  another  place, 
"Gif  he  Ealdorman  sy  tho- 
lige  his  scire,  qui  furem  ce- 
perit vel  captum  reddiderit 
vel  ipsum  dimiserit  vel  fiir- 
tum celaverit,  reddat  ipsum 
furem    secundum    weram 
suam,  si  Ealdermanus,  i. 
Prsepositus  comitatus,  sit, 
perdat    comitatum    suum 
nisi  Rex  parcere  velit  ei." 
IftheSheriffdoit  he  shall 
lose  the    custody   of  his 
shire  or  county:  and  af- 
terwards, *^  Si  quis  disce- 
dat a  domino  suo  sine  li- 
centid  vel  in  alium  comi- 
tatum se  furetur,  et  deitl- 
ceps  inveniatur,  redeat  il- 
luc  ubi  antea  fuit  et  emen- 
det  domino  suo  40^.  &c.*' 
And  albeit  the  Saxons 
gave  this  officer  the  vulgar 
name  used  to  this  day,  yet 
it  i   manifest  that  the  of* 
fice  (itself)  was  of  ancient 
time  before  they  set  any 
foot  in  England.  This  word 
Sheriff  is  derived  of  two 
Saxon  words,  viz.  of  Scyre, 
that  is,  the  shire  or  county, 
and  Reve,  that  is  Gustos, 
or   Praspositus  comitatus, 
the  Keeper  or  Guardian  of 
the  shire  :  and  some  time 
(as   you   see)  they   were 
called  Shiremen,  or  Eal- 
dermen  of  the  shire.    And 
to  this  day  his  patent  is, 
"  Commisimus  vobis  cus- 
todiam comitatus."     So  I 
agree  well  with  them  which 
affirm  that  King  Alfred  di- 
vided England  into  shires 
or  counties,    in   that    he 
made  the  most  certain  di- 
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Alfred  divided 
England  into 
shires  or  coon- 
ties,  de  novo. 
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vision  of  them :  forwhere^ 
during  the  time  of  the  hep- 
tarchy, there  were  many 
incroachments  one  upon 
another,  and  many  ancient 
bounds  obscured,  all  that 
be  reformed  by  his  exact 
partition:  but  they  must 
also  agree  with  me,  that 
long  before  the  Inrth  of 
Sji^  Alfred  this  kingdom 
had  been  divided  into 
shires  or  counties.  But 
hereof  at  this  time,  this 
little  shall  suffice. 

I  have  in  my  custody 
an  ancient  record  intitled 
^  Kane'  de  placito  apud 
Finendenam  inter  Lan- 
fiaocun  Archiepiscopum 
Cant',  et  Odonem  fiajo- 
censem  Episcopum  tern- 
pcMfe  magni  R^is  WiUiel' 
qui  Anglicum  regnum  ar- 
mis  conquisivit  :**  the  ef- 
fect whereof  is,  that  Lan- 
frank  Archbishop  of  Can- 
terbury brought  a  writ  of 
right  patent  against  the 
said  Odo,  of  the  manors  of 
*'  Raculfe,  Sand wic%  Rate- 
burg'  Widetun,  Saltwode, 
cum  Burgo  Heth  ad  Salt- 
wode pertinente,  Lang- 
bort,  Huoenden,  Rocking, 
I3roehe,  Detling,  Presti- 
tune,  Sunderburst,  £ar- 
heth,Orpintune,  Einsford, 
&c.  una  cum  libertatibus 
et  pertinentiis  de  soca,  sa- 
ca,  toll,  team,  flymena, 
firmitli,  grithbreach,  stor- 
steale,  haunfare,  infang- 
theofy  cum  omnibus  aliis 
consuetudinibus  paribus 
'tis,  vel  minoribus  istis,  in 


ecmindem  cerdsBimam  fe- 
cerit .  di visionem  ;  cum  e- 
nim  sub  heptarchia  unos 
in  alterius  fines  siepenu- 
mero  irrepseriU  plurims- 
que  vetustas  prorsos  inte- 
rierint  mete,  totum  hoc 
sui  partitione  in  orduiem 
reduxit) :  mihi  modo  mw 
aversentur  affirmaoti,  mai- 
tum  ante  natom  rc|gem 
Alfredum,  re;p^oaiii  hoc  in 
comitat'  distnbutionfiiHK. 
Sed  de  hoc  paiinila  iuec 
plus  quam  satis. 

Penes  me  eat  antiyHim 
monumentum,  cujua  eat  ti^ 
tulus.  *'  Kane'  de  pladto 
apud  Finendenam  inter 
Lanfiancum  Archiepisco- 
pum Cant%  et  Odonem 
Bajocensem  Epiacopnns 
tempore  magni  R^gta  WilP 
qui  Anglicum  regnom  ar- 
mis  conquisivit :  quod  sic 
intelligendum,  Lanfrancus 
Archiepiscopus  Cantuari* 
ensis  rescriptum  prose* 
cutus  fuit  de  jure  sue  re- 
cuperando  (quod  apud  nos 
est  breve  de  recto  patente) 
contra  dictum  Odonem  de 
maneriis  **  de  Raculfe, 
Sandwic'  Ratebuig*,  Wi- 
detun, Saltwode,  cum  Bur- 
go Heth  ad  Saltwode  per- 
tinente Langport,  Huoen- 
den, Roking,  Broche,  Det- 
ling,  Prestitune,  Sunder- 
hurst,  £arheth,Orpintude, 
Einsford,  etc.  una  cum  li- 
bertatibus et  pertinentiis 
de  soca,  saca,  toll,  team, 
flymena,  firmith,  grith- 
breach, storsteale,  haun-^ 
fare,  in&ngtbeof,  cum  om- 
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nibitt  ftliis  eansuetiidinibus 
paribus  istis^  vel  miDoribus 
istisy  in  terns  et  in  aquis, 
JD  fljlvis,  in  viis^  et  iti  pra- 
tis,  et  in  omnibus  aliis  re- 
bus infra  eivitatem  et  extra, 
€t  in  omnibus  aliis  iocis :'' 
indevero  hoe  breve  vi  prs- 
eepti  de  Tolt,  utloquimur, 
ad*  curiam  comitatus  alla- 
tma  iiiit :  et  actum  illud 
puUieum  ldt»  ^  Quod  pras- 
.oi^b  Rex  eomitatum  to- 
tafli  abftqiiife  mora  consider 
ie»  et  omnes  Francigena^ 
et  pneeipuie  Anglocf,  in  an- 
timiii  legibus  et  consuetu- 
STperitos  in  unum 
ooii?enir6:  qui  cum  conve- 
nerint  apud  Pinendenam 
pariter  considerunt,  etc. 
iinie  pfaidto  interfuerunt 
Eniestus  Episcopus  de  Ro- 
vec',  Aogeuricus  Episcopus 
de  Cicestr*,  vir  antiquissi- 
Buis  etleg&m  terras  sapien- 
tkaimni,  qui  ex  praecepto 
Bcgia  advectus  fiiit,  ad  ip* 
MB  antiquas  leg^  consue- 
todinesaiscutiendasetedo- 
oendaa  in  und  quadrigd, 
Btchard'  de-  Tunebreg, 
Hugo  de  Monteforti,  Wil- 
Kelmus  de  Acres,  Haymo 
■Vicecomes,  et  alii  multi, 
&c»  JBarones  R^is  et  ip-  . 
aus  Archiepiscopi,  atoue 
iilorum  Episo^rum  ho- 
jnines  multi,  etc.  cum  toto 
iito  comitatu  muUas  et 
qagnas  authoritatis  .viri, 
kc  £t  ab  omnibus  iUis 
pmbiset  sapientibus  homi- 
mtaia  qui  afiuenint  fuit  ita 
dintiocinatum,  et  etiam  a 
Mo  con^tatu.  recordatum 
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terns  et  in  aquis,  in  sylvis, 
in  viis,  et  in  pratis,  et  in 
omnibus  aliis  rebus  infra 
civitatem,  et  extra,  et  in 
omnibusaliis  Iocis :  *'  which 
writ  was  removed  into  the 
county  court  by  a  writ 
called  a  Tolt :  and  the  re- 
cord saith,  ^^  Quod  prs- 
cepit  Rex  eomitatum  to« 
turn  absque  mora  consi- 
dere,  et  omties  Frapciffe- 
nas,  et  praecipue  Anglos 
in  antiquis  legibus  et  con- 
suetudinibus  peritos  in 
unum  convenire :  qui  cum 
convenerint  apud  Pinen- 
denam pariterconsiderunt, 
&c.  Huic  placito  interfu- 
erunt Emestus  Episcopus 
de  Rovec',  Augelricus 
Episcopus  de  Cicestr",  vir 
antiquissimus  et  legiim  ter- 
ras sapientissimus,  qui  ex 
praecepto  Regis  advectus 
fuit,  ad  ipsas  antiquas  le- 
gi^m  consuetudines  discu- 
tiendas  et  edocendas,  in 
UD&  quadrigi,  Richardus 
de  Tunebreg,  Hugo  de 
Monteforti,  Willielmus  de 
Acres,  Haymo  Vicefco- 
mes,  et  alii  multi,  &c. 
Barones  Reges  et  ipsius 
Archiepiscopi,  atque  iilo- 
rum Episcoporum  homines 
multi,  &c.  cum  toto  isto  ^^\^^ 
comitatu  multae  et  magnae  senlentfa  pa-' 
authoritatis  viri,  &c.     Et  tri«io  deter- 

ab  omnibus  illis  probis  et  su. 
sapientibus  hominibus  qui 
amierunt  fuit  ita  diratioci- 
natum,  et  etiam  a  toto 
comitatu  recordatum  at- 
que judicatum,  quod  sicut 
ipse  Rex  tenet  suas  terras 
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liberas  et  quietas  in  suo 
dominico,  ita  Archiepis- 
cc^us  teneat  suas  terras 
praedictas  omnino  liberas 
et  quietas  in  dominico  suo, 
&c/*  And  let  not  this  an- 
cient judgment  in  a  writ 
of  right  seem  strange ;  for 
aince  that  time,  and  to 
this  day,  the  judgment  for 
the  tenant  in  a  writ  c£ 
right  is,  ^  Quod  teneat 
lerram  illam,  &c.  quietam 
(or)  in  pace,  &c.''  And 
under  this  record  it  is  thus 
testified,  **  Hujus  placiti, 
multis  testibus  miUtkque 
rationibus  determinatum, 
finem  postquam  Rex  audi- 
vit,  laudavit,  laudansque 
cum  consensu  omnium 
PriQcipum  suorum  confir- 
fnavit  et  ut  incorruptus 
perseveraret  firmiter  prse- 
cepit«'*  And  the  cause  of 
this  controversy  is  there 
also  expressed  in  these 
words*  ^<  Tempore  magni 
R^s  Wiliielmi,  qui  An- 
glicum  regnum  armis  con- 
quisivit,  et  suis  ditionibus 
subjugavit,  contigit  Odo- 
nem  Bajocensem  Emsco- 
jpum  et  ejusdem  Regis 
&atrem  multo  citius  quam 
Lanfirancum  Arohiepisco- 
pum  in  Angliam  venire, 
atque  in  comitatu  de  Ghent 
cum  magqi  potently  red- 
dere,  ibique  potestatem 
non  modicam  exercere.  Ac 
quia  illis  diebus  in  eomita- 
tu  illo  quisquam  non  erat 
qui  tantae  fortitudinis  viro 
resistere  posset  propter 
magnam  quam  habuit  p^e 


atque  judicalum,  quod  si- 
cut  ipse  Rex  tenet  suas 
terras  liberas  et  quietas  in 
suo  dominico,  ita  Archie- 
piscopus  teneat  suas  terras 
praedictas  omnino  libetas 
et  quietas  hi  dominico  suo, 
&C.''  Nemini  autem  mi- 
rum  videatur  judi<^um  ta- 
tiusmodi  in  brevi  de  recto; 
eodem  enim  tempore,  siout 
et  hodie,  judicium  pro  t«- 
nente  tn  brevi  de  recto  est, 
quod  teneat  tenram  iUam, 
&c.  qyietam,  vel,  in  pace, 
&c.  f^des  vero  buie  mo- 
numento  adhibetur  his  vrer- 
bis.  Hujus  placiti;  multie 
testibus  multipque  mtiofil- 
bus  determinatum,  finem 
postquam  Rex  audivit,  Imh 
davitylaudansquectim  oon* 
aensu  omnium  Prfndpum 
euorum  confirmavit,  et  ut 
incorruptus,  p^rseveiant 
fiffmiterf>r8M!epit»  Simolet 
iitjs  higos  origo  adjfoitor. 
Tempore  magni  Regui  Wil- 
iielmi, ^  Anglicum  regi- 
num  armis  eonquiavit,  et 
suis  ditipnibus  subjugimt, 
contigit  Odonem  Ba^een- 
sem  l^iscopum  et  qusdem 
Regis  fiatrem,  multo  ekius 
quam  Lanfruioum  ArdU  e- 
ptso^um  in  jAjigUam  ve- 
nire, atque  in  comitatu  4^ 
Chent  cum  magnft  petett- 
tik  residere,  ibique  potes^ 
tatem  non  modicam  exer- 
cere.  Ac  quia  illis  diebuf 
in  comitatu  illo  quisquam 
non  erat,  qui  tantsB  rortir 
tudinis  viro  resistere  posset 
propter  magnam  quern  hft- 
buit    potestatem,    terras 
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^uaiDplures  de  Archiepis- 
copata  Cantuariensi,  et 
eooflueCudinea  nonnullai 
Ai  trripoitatque  usurpans 
WW  dantf  nationi  (addidit) 
Postea  vero  non  multo 
tempore  condgit  pr»&tum 
Lainmneum  CMomensis 
tccfeme  Abbatemjussu  Re- 
git in  Angliam  quoque  ve- 
Biie,  atque  in  Episcopatum 
GaBC%  0ed  disponente,  to- 
tioaibilgliie  Fdmatum  sub- 
iiaatum  ease;  viA  dum  ali- 
qnandiu  reaideret,  et  anti- 
qos  •eclerie  suae  terras 
nokM  aibi  deesse  inveni- 
set,  lat  auorum  n^ligentia 
aajeceasorom  illas  distri- 
bitaa  et  distractas  fuisse 
npemaet,  dihgenter  inqui- 
ala  mt  beae  cognita  veri- 
tate,  fiegem  quam  dtius 
potoit^  «t  son  pigre  inde 
nqnimdty  ut  Justitia  se- 
fyadima  legem  sibi  fieret, 
Ir.^  £t  hoc  loco  su]:^>ie- 
•enti  Ftaafttioni  mead  su- 
paieti  awiexum  sat  sit. 

Nomiaiste  liber  Commen- 
terioumi  meorum  casus 
■ooMdloa^iuiacum  ration!- 
kna  cauaiaque  eorundem 
Judieiorun,  judicatos  et 
MnitM  in  publicum  pro- 
avt,  ad  doctosy  le^em  in- 
tMgNUeSf  can&tmandosj 
instituendos,  ad 
Ktonea  et  jura  unius- 
•goaqpi^  ^piou^  decet)  in 
face  atabitienda,  ad  amo- 
m  ^  duuritatem  foven- 
ium^  ad  queripionias  mi- 
ms  utilea  prasddendas^  ii^ 
thac  diapcndii  fenteaoo- 


testatem,  terras  complures 
de  Archiepiscopatu  Can- 
tuariensi,  et  consuetudines 
nonnuUas  sibi  arripuit,  at- 
^ue  usurpans  suae  domina- 
tioni  (addidit)  Postea  vero 
non  multo  tempore  conti- 
git  praefatum  Lanfrancum 
Cadomensis  ecclesiae  Ab- 
batem  jussu  Regis  in  An- 
gliam quoque  venire,  atque 
in  Episcopatum  Cantuar*, 
Deo  disponente,  totius 
Angliieprimatumsublima- 
tum  esse,  ubi  dum  alicjuan- 
diu  resideret,  et  antiquas 
ecclesiae  suae  terras  miiltas 
sibi  deesse  inveniret,  et 
aucurum  negligentia  ante- 
cessorum  illas  distributas 
atque  distractas  fuisse  re* 
perisset,  diligenter  inqui- 
sita  et  bene  cognita  veri- 
tate,  Regem  quam  citius 
potuit,  et  non  pigre  inde 
requisivitp  ut  Justitia  se- 
cundum legem  sibi  fieret, 
&C.''  And  thus  much  by 
way  of  addition  to  my  for- 
mer Pre&ce  shall  sumce. 

I  have  in  this  ninth 
Work  reported  certain 
cases  which  have  been  ad- 
judged and  resolved,  to- 
gether with  the  reasons 
and  causes  thereof,  to  the 
end  the  learned  that  know 
the  law  may  be  confirmed, 
such  as  know  it  not  may 
be  instructed,  the  posses- 
sions and  interests  of  all  in 
general  according  to  right 
strengthened  and  quieted, 
love  and  charity  between 
man  and  man  continued, 
unnecessary     suits,     the 
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causes  of  contention  and 
expence,  prevented,  and 
the  reign  of  our  dread  so- 
vereign, for  his  zeal  of 
justice,  renowned  and  ho- 
noured. 

And  it  is  very  observ- 
able out  of  what  root  the 
doubts  and  questions  here* 
in  adjudged  and  resolved 
did  grow:. the  most  diffi- 
cult whereof  do  spring  out 
of  these  two  roots,  either 
out  of  statutes  enacted  in 
that  supreme  court  of  Par- 
liament (whereof  I  have 
spoken)  or  out  of  supposed 
variety  of  opinions  and 
rules  in  our  books.  Out 
of  apts  of  Parliament  prin- 
cipally in  two  sorts,  either 
whenanancientpillarofthe 
common  law  is  taken  out 
of  it,  or  when  new  reme- 
dies are  added  to  it :  by 
the  first  arise  dangers  and 
difficulties;  and  by  the 
second  the  common  law 
rightly  understood  is  not 
bettered,  but  in  many 
cases  so  fettered,  that  it  is 
thereby  very  much  weak<p 
ened.  Take  one  example 
for  both :  in  5  £dward  3. 

s^.Y.'*'^'*'    14.     Sir    William   Herie. 

10  Co.*  38.  b.     Chief  Justice  of  the  Court 

of  Common  Pleas,  saith 
that  the  statute  De  donis 
conditionalibus  was  made 
in  the  reign  of  King  Ed- 
ward the  First,  (who  (saith 
he)  was  the  roost  sage 
King  that  ever  was,)  and 
the  cause  of  the  statute 
was  to  salve  the  heritage 
in  the  blood  of  them  to 
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cludendos,ad  supremae  de* 
nique  Majestatis  regimen, 
a  suo  in  justitil^  rite  admi- 
nistranda  fervore  et  splen- 
didius  et  honore  auctius 
reddendum. 

Res  imprimis  observa- 
tione  digna  est,e  qua  stirpe 
quasstioheset  controversies 
modo  decretas  ac  discus- 
ses germinaverint ;  quippe 
quarum  perplexiores  e  bi- 
nis  his  radicibus  puUula- 
rint,  vel  ex  statutis  in  am- 
plissim^  ill&  Parliament! 
Curia  (de  quft  supra  dixi) 
editis  et  sancitis,  vel  ex 
imaginaria  ilia  pottusquam 
vera  opinionum,  regula- 
rumque  in  libris  nostris 
discrepantia :  exactisco- 
mitialibus  duobusprsecipue 
modis ;  antiquo  aliquo  ni* 
roirum  legis  sublato  funda- 
mento;  aut  recentioribus 
appositis  remediis:  e  prioio 
cum  pericula  tum  difficuU 
tates  exoriuntur :  a  secun- 
do,  lex  reote  apprehena^ 
neutiquam  £t  commodior, 
sed  multifariam  impedita, 
vis  ejus  plus  nimis  enerva- 
tur :  habeas  hoc  unum  ex- 
einplar  loco  utriusque :  In 
5E.S.  14.  DominusWiU 
lielmus  Herle,  supremusih 
Curia  Placitorum  Commu- 
nium  Judex,  ait,  statutom 
De  donis  conditionalibus 
stabilitum  fuisse  ri^nante 
Edwardo  primo,  (qui  (in- 
quit)  Regi&m  omnium  an- 
tecedentium  fuit  sagacissi- 
mus,)  idque  hasreditatis 
sanguini  donatorum.stabt- 
liendas  causa:  hoc  tamen 
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ipsum  statutum  dum  unum 
e  legis  firmamen  torum  pra^- 
cipuis  labe&ctaret  simul 
ac  rescinderet  (videlicet, 
quod  baereditates  imiversae 
esseDt  feudum  simplex) 
prospicere  nulliu3  potuit 
pnidentia  restrictts  hisce 
inereditatibus  qualia  vel 
quanta  simul  irraebant  in- 
commoda :  sed  ad  hoc  di- 
gitum  quasi  intendi,  in 
ptaefiitionibus  3.  et  4.  mei 
opens :  hujus  itaque  gene^ 
ris  innovationis  destituen- 
ds  voto,  nihil  amplius  inde 
£cam  hoc  tempore.  Quod 
ftd  imaginariam  illam  opi- 
aionnmet  regularum  libro- 
ffum  nostrorum  discordiam 
attinet,  observabit  (ut  spe- 
io)stodio6us  lector  ex  mul- 
tts  in  lucem  jam  editis  ca« 
«bas  (quod  et  prioribus 
mm  observavit  operibus) 
sam,  si  que  forte  se  obtu- 
lerit,  dimcultatem  ac  dis« 
crepantiam  scite  pariter  et 
(ut  dicam)  adamussim  re- 
conciliari.  Quin  et  hoc 
audacter  pronuncio,  legem 
Don  esse  incertam  in  ab- 
itracto,  sed  in  concreto, 
gusque  incertitudinem  es« 
le  hominis  vitium^non  pro- 
fessionis;  et,  hoc  paiam 
profitear,  ejus  quae  habetur 
mcertkudinis  in  concreto 
duas  solummodo  esse  cau- 
aas,  viz.  praeposteram  lec- 
tionem  et  praxin  praepro- 
peram. 

Vera  et  succincta  ca- 
ms relatio  recte  dijudi- 
cati  tres  habet  effectus 
Qotandos;  !•  Tum  le- 
gentis      tum       audientis 


whom  the  gift  wasr  made  ; 
and  yet  that  statute  shak- 
ing a  main  pillar  of  the 
law,  that  made  all  estates 
of  inheritance  fee-simple, 
no  wisdom  could  foresee 
such  and  so  many  mis- 
chief as  upon  those  fet^ 
tered  inheritances  follow- 
ed: but  hereof  have  I  given 
a  touch  in  the  Prefaces  to 
my  third  and  fourth  work: 
and  therefore  desiring  that 
this  kind  of  innovation 
might  be  left,  I  will  for 
this  time  leave  it.  Con- 
cerning the  supposed  va- 
riety of  opinions  and  rules 
in  our  books,  I  trust  in 
many  cases  herein  the  stu- 
dious reader  shall  observe 
(as  in  my  former  works  he 
hath  done)  that  the  law 
truly  distinguishing  (for 
ubi  lex  non  distinguit,  nee  c«wiey,  i3j. 
nos  distinguere  debemus) 
they  be  in  these  cases  well 
andjustly  acconded.  And 
I  affirm  it  constantly,  that 
the  law  is  not  incertain  in 
abstracto,  but  in  concreto, 
and  that  the  incertainty 
thereof  is  hominis  vitium, 
and  not  professionis :  and 
to  speak  plainly  there  be 
two  causes  of  the  uncer- 
tainty thereof  in  concreto, 
viz.  praspostera  lectio  and 
pra^propera  praxis,  prepos- 
terous reading  and  over- 
soon  practice. 

A    substantial    and    a  H.H.c.L.t7. 
compendious  report  of  a 
case  rightly  adjudged  doth 
produce  three  notable  e& 
fects  i  first,  it  openeth  the 
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understandif^  of  the  reaMU 
er  and  bearer;  flecondlr, 
it  breakelh  throai^  din- 
cahies;  aod  diirdlf^  if 
brifigeth  home  to  the  hand 
of  the  stadfous,  variety  of 
j^easare  and  profit :  I  atjr 
it  doth  set  open  the  win- 
dow of  the  \am%  to  let 
in  that  gtadsome  Hgfat, 
wherebj  ue  right  reason 
of  the  rule  (the  beauty 
of  the  law)  ma j  be  clearly 
discerned ;  it  breaketh  the 
thick  and  hardshell,  where- 
by with  pleasure  and  ease 
the  sweetness  of  the  kernel 
may  be  sensibly  tasted,  and 
adometh  with  variety  of 
fruits  both  pleasant  and 
profitable,  the  storehouses 
of  those  by  whom  they 
were  never  planted  nor 
watered.  Whereunto  (in 
those  cases  that  be  tortuosi 
and  of  great  difficulty,  ad- 
judged upon  demurrer  or 
resolved  in  open  court)  no 
one  man  alone  with  all 
his  tnie  and  uttermost  la- 
bours, nor  all  the  actors 
in  them  themselves  by 
themselves  out  of  a  court 
of  justice,  nor  in  court 
without  solemn  ai^ument, 
(where  (\  am  persuaded) 
Almighty  God  openeth 
and  enlargeth  the  under- 
standing of  the  desirous  of 
justice  and  right)  could 
ever  have  attained  unto. 
For  it  is  one  amongst 
others  of  the  great  honours 
of  the  common  laws,  that 
of  i^eat  difficulty  are 
adjudged  or  resolved 
Icnebris  or  sub  silentio 


apefit  intdngdt— i  j  & 
ScmpQloa  pcjiiiBpity  3« 
Stodcntis  afaw™  ct  do» 
bciaiUBi  eC  eflaobnacnti 
iwiclale  iamlet :  pandit 
dice  Icgis  feucatiM^  vt 
Iflstificai  iDa  Inminay  ^pne 
rectam  legohe  rationeni 
(legis  s|rfendoieiD)  per- 
spici  &ciaBt  evidenter, 
admittantnr ;  nocem  do- 
ram  firangit  at  ftdle  jn- 
cnnda  dcgostetor  nodea ; 
omat  demqne  fimctuum 
jncondomni  et  otiliuni  va» 
rietate  repositoria  iUomm 
qui  nee  plantaveront  nee 
irrigavenint.  Qme  (ca- 
sibus  tortnosis  et  difficilli- 
mis,  sive  deliberatione 
(nempe  snr  demorrer,  dt 
loquimur)  decisis,  sive  pa- 
lam  in  curi&  determinatb) 
nemo  solus  ultiaus  suis  co^- 
natibus,  nee  omnes  actores 
ipsi  per  se  extra  justitias 
curiam,  nee  in  curia,  to- 
lenni  argumentatione  pri* 
us  non  adhibita  (obi  De- 
us  opt.  max.  sitientis  jus 
et  justitiam  (ut  credere 
cogor)  intelligentiam  a^ 
perit  simul  et  extendit) 
attigisse  unquam  potuis- 
sent.  £  praecipuis  enim 
ex  aliis  legikm  nostrarum 
municipalium  honoribus 
est,  spinosiores  nunquam 
definiri  aut  discerni  questi- 
ones  in  tenebris,  vel  sub 
silentio  suppressis  rationi- 
bus,  sed  in  facie  (ut  di- 
cam)  curife,  idque  aigu- 
mentis  prius  habitis  solen- 
nibus  et  elaboratis,  primo 
per jurisconsultos  utriusque 
partis  pro  tribunali  (et  si 
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lis  iagator  in  curia  placi^ 
tonim  communium,  per 
servieotes  ad  legem  tan- 
tam);  et  iterum  de  tri^ 
bunali  per  judices,  ubi 
irgumentatio  habetur  (a 
jadicibus  incipiens  junio- 
ribu^  &  6ic  cunH  a»- 
cendente)  seriadit  die- 
bus  quibusdatn  publice  & 
coQsuito  statis,  qui  autho- 
ritates,  rationes  &  causas 
flenteDtiarum  &  determi- 
nationuin  suarum  fusius 
reddunt  &  explicant  (ha- 
bet  enim  nescio  quid  ener- 
gic  viva  vox)  :  venera*- 
bilis  in  lege  &  honorandus 
pioceasus,  grata  partibus 
Atiafactio,  attentis  deni- 
que  &  studiosisauditoribus 
plena  institutio. 

H6C9   Bicut   &   cseteris 
meia   operibusy    prascipua 
oiihi  fuit  &  cura   &  stu* 
dium  (ad    veritatem   eri- 
gendam)  ut  res  recte  fide- 
que    referretur^  &  (ad  e* 
vitandam  obscuritatem  & 
novitatem)  ut  in  methodo 
l^ali  juridicorunique  idio- 
mate    plane    emitteretur, 
ut  nullum  productum  tes- 
timonium scienter  omitte- 
retur,  vel  jejune  applica^ 
retur;    nulla  ex  utrinque 
lado  vel  argumentum  im* 
minueretur ;    nullius    sive 
express^  sive  tacit^  lasde- 
retur  existimatio;    nnllus 
author      sen      authoritas 
proiata,   irreverenter    de- 
honestaretur ;     iique    de- 
Dtque^     qui    (ut    opinor) 
casus  futuri  sitit  dirigen- 
tes,  ad  publicam  tranquil- 
Utatem  firmandam)  prelo 


suppressis  rationibns ;  but 
in  open  courts  and  there 
upon  solemn  and  elaborate 
arguments^  first  at  the 
bar  by  the  counsel  learned 
of  either  party  (and  if 
the  case  depend  in  the 
court  of  Common  Fleas, 
then  by  Seijeants  at  law 
only) }  and  after  at  the 
bench  by  the  Judges^ 
where  they  argue  (the 
puisne  Judge  beginning, 
and  so  ascending)  seriatim 
upon  certain  days  openly 
and  purposely  prefixed, 
declaring  at  large  the  au^ 
thorities,reasonsyandcauses 
of  their  judgments  and 
resolutions  in  every  such 
particular  case  (habet  enim 
nescio  quid  energise  viva 
vox) :  a  reverend  and  ho- 
nourableproceedingin  law, 
agrateful  satisfaction  to  the 
parties,  and  a  great  instruc- 
tion and  direction  to  the  at- 
tentive and  studious  hear- 
ers. 

In  this,  as  in  the  rest 
of  my. works,  my  chief 
care  and  labour  hath 
been  (for  advancement  of 
truth)  that  the  matter 
might  be  justly  and  fiiith- 
fiiUy  related,  and  (for  a- 
voiding  of  obscurity  and 
novelty)  that  it  might  be 
in  a  legal  method  and  in 
the  lawyers'  dialect  plain- 
ly delivered,  that  herein 
no  authority  cited  might 
be  wittingly  omitted  or 
coldly  apimed ;  no  reason 
or  argument  made  on  ei- 
ther side  willingly  im- 
paired }     no     man's    re- 
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putation  directly  or  indi- 
rectly impeached ;  no  au- 
thor or  authority  cited,  un- 
reverently  disgraced  ^  and 
that  such  only,  as  (in  my 
opinion)  should  hereafter 
be  leading  cases  for  the 
public  quiet,  might  be  im- 
printed and  published. 

Almighty  God  (who  hath 
of  his  great  goodness  en- 
abled me  hereunto)  know- 
eth  that  I  have  not  taken 
these  labours  either  for 
vain-glory,  or  upon  pre- 
sumption of  any  persuasion 
of  knowledge :  but  true  it 
is,  that  I  have  been  ever 
desirous  to  know  much  : 
and  do  acknowledge  my- 
self to  owe  much  more  to 
my  profession,  than  all  my 
true  and  &ithful  labours 
can  satisfy :  and  as  I  truly 
confess,  that  I  have  no 
means  (for  I  know  my  own 
wants)  to  quit  that  debt,  so 
I  faithfully  promise  never 
to  be  found  unthankful  or 
unwilling  to  perform  what 
by  my  uttermost  endeavour 
shall  lie  in  my  power.  J^y 
desire  of  the  learned  rea- 
der, with  old  Bracton 
(some  time  a  famous  Judge 
of  the  Court  of  Common 
Pleas  (as  I  find  in  record) 
and  a  writer  of  the  laws) . 
iSy  '^Ut  si  quid  superflu- 
um  vel  perperam  positum 
in  hoc  opere  invenerit,  illud 
corri^at  &  emendet,  vel 
conniventibus  oculis  per- 
transeat,  cum  omnia  habe- 
re in  memoria  &  in  nullo 
peccare,  divinum  sit  potius 
quam  humanum.'' 


committerentur     &     pro- 
mulgarentur. 

Omnipotens  Deus  (qui 
summo  suo  beneficio  hoc  ut 
perficerem  vires  dedit)  mi- 
ni testis  est,  me,  non  ex 
ostentatione  aliqua  aut  ex 
auda^^  suasionis  alicujus 
de  pi^:i!j&  me&  scientid, 
hisce  me  immiscuisse  labo- 
ribus :  verum  tamen  in- 
terim est,  me  ab  incuna- 
bulis  in  perspiciendis  cog- 
noscendisque  multis  fuisse 
cupidissimum :  et  professi- 
oni  meae  pluris  me  agnosco 
debitOrem,  quam  quod 
omnes  mei  exantlati  pari- 
ter  ac  fideles  retribuere 
queant  labores  :  et  ut 
profiteor,  mihi  non  esse 
(scio  enim  quaa  mihi  de- 
sunt)  quo  solvam ;  ita  ^ 
fidem  meam  obligo,  me 
nunquam  futurum  vel  in- 
gratum,  vel  pigrum  in 
praestando  quantum  maxi- 
mis  meis  vigiliis  eniti 
possim  aut  valeam.  A 
docto  lectore  hoc  mihi 
in  desiderio  est,  quod  et 
grandaevo  Bractono  (vcr 
nerando  olim  Curiae  de 
Banco  Judici  (ut  in  ar- 
chivis  constat)  et  de  le- 
gibus  scriptori)  fuit,  "Ut 
si  quid  superfiuum  vel 
perperam  positum  in  hoc 
opere  invenerit,  illud 
corrigat  et  emendet,  vel 
conniventibus  occulis  per- 
transeat;  cum  omnia  ha- 
bere in  memoria  et  in  nul- 
lo peccare,  divinum  sit  po- 
tius quam  humanum." 

Vale.   . 
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BOWMAN'S    CASE, 


Mich-  25  &  26  Eliz- 


In  C.  B.  Rot.  144. 


Filmer,      The  assise  came  to  recognise  if  Edw.  Vavasor,  Esq.  Partix.-i  a. 
York,  8S.  George  Vavasor,  Gent  Richard  Coats,  John  Lawson,  aSin  b^ 
V(^illiam  Musgrave,  Robert  Thissylwood,  and  Robert  T.D.  andE. 
Ward,  unjustly,  &c.  disseised  Thomas  Dowman,  Esq.  and  Eliza-  ^'*  -^^  *%  v 
beth  his  wife,  of  their  freehold  in  Spaldington,  Willitoft,  and  South-  JJ^df  others. 
cave,  within  thirty  yearsnow  last  past,  &c.    And  whereupon  thesaid 
Thomas  and  Elizabeth  by  Henry  Cressey  their  attorney  com- 
plain, that  they  disseised  them  of  six  messuages,  300  acres  of 
land,  100  acres  of  meadow,  and  200  acres  of  pasture,  with  the 
appurtenances,  &c.    And  the  aforesaid  Edward,  George,  Richard, 
John,  William,  Robert  Thissylwood  and  Robert  Ward,  by  Ed- 
ward Latimer  their  attorney  come.  Sec  and  upon  this  for  certaiii 
causes  the  Justices  here  specially  moving,  day  is  given  before 
the  same  Justices  to  the  aforesaid  Edward,  George,  Richard, 
John,  William,  Robert,  and  Robert  to  plead  here,  until  Thurs- 
day next  following,  &c.     The  same  day  is  given  to  the  aforesaid 
Thomas  and  Elizabeth  here,  &c.     At  which  day  come  as  well  ^®  flxcett- 
the  aforesaid  Thomas  and  Elizabeth,  as  the  aforesaid  Edward,  ing  E.  v.) 
George,  Richard,  John,  William,  Robert,  and  Robert,  by  their  pl«ad  nnl  tort, 
attoroies  aforesaid :  and  upon  this,  and  certain  causes  the  Justices        "^  ^"' 
here  specially  moving,  the  assise  aforesaid  is  farther  adjourned 
beibre  the  same  Justices  unto  the  Justices'  Inn  in  Chancery-lane 
London,  until  the  morrow  of  St.  Martin  next  coming,  at  which 
day  at  the  aforesaid  Inn  of  the  Justices,  before  the  aforesaid 
Justices,  come  as  well  the  aforesaid  Thomas  and  Elizabeth,  as 
the  aforesaid  Edward,  George,  Richard,  John,  William,  Robert, 
and  Robert,  by  their  attornies  aforesaid ;   and  upon  this  the 
aforesaid  George,  Richard,  John,  William,  Robert,  and  Robert 
lay,  that  they  have  nothing  in  the  aforesaid  tenements,  with  the 
appurtenances  put  in  the  view  of  the  recognitors  of  the  assise 
aforesaid,  and  in  the  plaint  aforesaid  *  specified,  nor  had  at  the     [^  I  b.  3 
day  of  the  original  writ  of  the  assise  aforesaid  brought,  nor  ever 
after,  nor  any  injury,  nor  disseisin  to  the  aforesaid  Thomas  and 
Elizabeth  thereoif  did:  and  of  this  they  put  themselves  upon  the 
;  and  the  aforesaid  Thomas  and  Elizabeth  likewise,  &c. 
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Pica  by  E.  V.    therefore  let  the  assise  be  taken  between  them,  &c.     And  the 

aforesaid  Edward  answereth  as  tenant  of  the  freehold  of  the 
tenements  aforesaid  with  the  appurtenances  put  in  view  of  the 
recognitors  of  the  assise  aforesaid,  and  in  the  plaint  abovesaid 
specified,  and  saith,  that  the  assise  thereof  between  him  the  said 
Edward  and  the  aforesaid  Thomas  and  Elizabeth  ought  not  to 
P.  V.  wasseis-  be,  because  he  saith,  that  one  Peter  Vavasor,  Esq.  was  seised  of 
fr««L««».'t„      the  aforesaid  tenements  with  the  appurtenances  put  in  view  of 

tenements  m  .  .  n  '^  j.ii-^r 

fee,  A.  w.  and  the  recognitors  oi  the  assise  atorcsaid,  and  in  the  plaint  atore- 
others,  2  Jan.  g^id  specified  (amongst  other  things)  in  his  demesne  as  of  fee ; 
a  writ  of  entry  ^"^  ^^  being  so  seised  thereof  Andrew  Windsor,  Esq.  William 
upon  disseisin  Vavasor,  Peter  Vavasor  the  younger,  and  John  Laundere,  Gent, 
in  the  post,  heretofore,  that  is  to  say,  on  the  Cd  day  of  January,  in  the  15th 
"aid"p.  V.^of  y^^**  of  the  reign  of  the  said  lady  the  now  Queen  sued  forth  out  of 
the  said  the  court  of  Chancery  of  the  said  lady  the  Queen  (the  said  court  of 

tenements.         Chancery  then  being  at  Westminster  in  the  county  of  Middlesex) 

a  certain  writ  of  the  said  lady  the  Queen  of  entry  upon  disseisin 
in  the  posi,  against  the  aforesaid   Peter  Vavasor,  Esq.  of  the 
•  aforesaid  tenement  with  the  appurtenances  put  in  view  of  the  re- 
cognitors of  the  assise  aforesaid,  and  in  the  plaint  aforesaid  spe- 
cified, with  the  appurtenances  (amongst  other  things)  the  same 
Peter  Vavasor,  Esq.  then  being  tenant  of  the  freehold  of  the 
tenements  aforesaid,  with  the  appurtenances  to  the  then  Sheriff 
Arecoverywas  of  the  county  of  York  directed  (and  so  plead  a  common  recovery), 
**f  p^  V^f  "*^   which  recovery  in  form  aforesaid  had,  was  had,  and  was  to  the 
life  without  Im-  use  of  the  aforesaid  Peter  Vavasor,  for  the  term  of  his  natural 
peachment,       life,  without  impeachment  of  any  waste;  and  after  his  decease, 
tlie  U8e"nhe    ^^^"  ^^  ^^^  "^®  of  the  eldest  son  lawfully  begotten  of  the  body  of 
first,  second,     the  said  Peter  Vavasor,  Esq.  and  the  heirs  males  of  the  body  of 
&r.  sons  of      same  eldest  son  lawfully  begotten ;  and  for  default  of  such  issue 
mall  "*  ^**       male  of  the  body  of  the  same  eldest  son,  then  to  the .  use  of  the 

second  son  of  the  body  of  the  aforesaid  Peter  Vavasor,  Esq.  law- 
fully begotten,  and  the  heirs  males  of  the  body  of  the  same 
second  son  lawfully  begotten  (and  so  unto  the  ninth  son),  and 
for  default  of  such  issue  male  of  the  body  of  the  said  ninth  son, 
Then  to  the       then  to  the  use  of  the  said  Edward  Vavasor,  now  defendant, 
"h*  A^f^7'      ^^^^^^^  of  the  said  Peter  Vavasor,  Esq.  for  the  term  of  his  natu- 
foriifew^thout  ^^  ^^'^^  without  impeachment  of  any  waste;  and  after  his  de- 
impeachment,    cease,  then  to  the  use  of  the  eldest  son  lawfully  begotten  of  the 
&c.  then  to       body  of  the  said  Edward  and  the  heirs  males  of  the  body  of  such 
first  «econd      ^^^^  ^^^  >  ^^^  ^^^  default  of  such  issue  male  of  the  body  of  such 
Ac.  sons  of       eldest  son,  then  to  the  use  of  the  second  son  of  the  body  of  the 
K.  V.  in  tail       g^j j  Edward  lawfully  begotten,  and  the  heirs  males  of  the  body 

of  the  aforesaid  second  son  lawfully  begotten  (and  so  to  the  9th 
son  of  the  said  Edward),  and  for  want  of  such  issue  male  of  the 
[  *  2  a.  ]  body  of  the  said  ninth  son,  *then  to  the  use  of  one  George  Va- 
Thentotheuse  vasor,  another  brother  of  the  aforesaid  Peter  Vavasor,  Esq.  for 
Hfe^i:^  and  ^^®  ^^^^  of  his  natural  life,  without  impeachment  of  any  waste  ; 
then  to  the  use  and  after  his  decease  then  to  the  use  of  the  eldest  son  lawfully 
of  his  first,  se-  begotten  of  the  body  of  the  said  George,  and  the  heirs  males  of 

in  taU  mair°'  ^^®  ^^^'^  ^^  ^^^  *®"™®  eldest  son  lawfully  begotten  ;  and  for  de- 
fault of  such  issue  male  of  the  body  of  such  eldest  son,  then  to 
the  use  of  the  second  son  of  the  body  of  the  aforesaid  George 
lawfully  begotten,  and  the  heirs  males  of  the  body  of  the  same 
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Mcood  son  lawfully  begotten  (and  so  to  the  ninth  son  of  the  said 

George) ;  and  for  deiuult  of  such  issue  male  of  the  body  of  the 

said  ninth  son,  then  to  the  use  of  one  Ralph  Vavasor,  another  Then  to  the 

brother  of  the  said  Peter  Vavasor,  for  the  term  of  his  natural  Hfelc.thVn' 

life,  without  impeachment  of  any  waste ;  and  after  his  decease,  to  the  use  of 

then  to  the  use  of  the  eldest  son  lawfully  begotten  of  the  body  his  first,  se- 

of  the  said  Ralph,  and  the  heirs  males  of  the  body  of  the  same  f„^^'i*aieT' 

eldest  son  lawfully  begotten ;  and  for  default  of  such  issue  male 

of  the  body  of  the  saia  eldest  son  lawfully  begotten,  then  to  the 

use  of  the  second  son  of  the  body  of  the  aforesaid  Ralph  lawfully 

b^otten,  and  the  heirs  males  of  the  body  of  the  same  second  son 

lawfully  begotten  (and  so  to  the  ninth  son  of  the  aforesaid 

Ralph) ;  and  for  default  of  such  issue  male  of  the  body  of  the 

said  ninth  son,  then  to  the  use  of  one  Marmaduke  Vavasor,  Then  to  tb<> 

another  of  the  brothers  of  the  aforesaid  Peter  Vavasor,  for  the  for  iife^7' 

term  of  bis  natural  life,  without  impeachment  of  any  waste;  and  and  then  to  the 

after  his  decease,  then  to  the  use  of  the  eldest  son  lawfully  be-  use  of  his  first, 

gotten  of  the  body  of  the  aforesaid  Marmaduke,  and  the  heirs  J^n»"in'uS 

males  of  th&  body  of  such  eldest  son  lawfully  begotten  ;  and  for  male. 

default  of  such  issue  male  of  the  body  of  the  same  eldest  son, 

then  to  the  use  of  the  second  son  of  the  body  of  the  aforesaid 

Marmaduke  lawfully  begotten,  and  the  heirs  males  of  the  body 

of  the  same  second  son  lawfully  begotten  (and  so  to  the  ninth 

son  of  the  said  Marmaduke) ;  and  for  default  of  such  issue  male 

of  the  body  of  the  same  ninth  son,  then  to  the  use  of  one  Robert  Then  to  the 

Vavasor,  another  brother  of  the  aforesaid  Peter  Vavasor,  for  the  nseofR.v.for 

term  of  his  natural  life,  without  impeachment  of  any  waste ;  and  then*©  the  use 

after  his  decease,  then  to  the  use  of  the  eldest  son  lawfully  be-  of  hU  first,  se- 

gotten  of  the  body  of  the  said  Robert  Vavasor,  and  the  heirs  cond,  &c.  sons 

males  of  the  body  of  the  same  eldest  son  lawfully  begotten ;  and  "*       "*  ^' 

for  de&ult  of  such  issue  male  of  the  body  of  the  same  eldest  son, 

then  to  the  use  of  the  second  son  of  the  body  of  the  aforesaid 

Robert  Vavasor,  and  the  heirs  males  of  the  body  of  the  same 

second  son  lawfully  begotten  (and  so  to  the  ninth  son  of  the  said 

Robert) ;  and  for  default  of  such  issue  male  of  the  ninth  son, 

then  to  the  use  of  Thomas  Vavasor,  another  brother  of  the  said  Then  to  the 

Peter  Vavasor,  Esq.  for  the  term  of  his  natural  life,  without  im-  f^nlfr  ^i^' 

peachment  of  any  waste ;  and  after  his  decease,  then  to  the  use  then  to'the  use 

of  the  eldest,  son  of  the  body  of  the  aforesaid  *  Thomas  Vavasor     [♦fib,] 

lawfully  begotten,  and  the  heirs  males  of  the  body  of  the  said  of  his  first,  se- 

eWest  aon  lawfully  begotten ;  and  for  default  of  such  issue  male  jjj^j^'i*®"* 

of  the  body  of  the  same  eldest  son,  then  to  the  use  of  the  second 

SOD  of  the  body  of  the  aforesaid  Ttiomas  Vavasor  lawfully  be- 

EHten,  and  the  heirs  males  of  the  body  of  the  same  second  son 
wfully  begotten  (and  so  to  the  ninth  son  of  the  aforesaid  Tho- 
mas) ;  and  for  default  of  such  issue  mule  of  the  body  of  such 
ninth  son,  then  to  the  use  of  Richard  Vavasor,  another  brother 
of  the  said  Peter  Vavasor,  Esq.  for  the  term  of  his  natural  life, 
without  impeachment  of  any  waste;  and  afcer  his  decease,  then 
to  the  use  of  the  eldest  son  of  the  body  of  the  said  Richard  Va-  2?e^/p*^^ 
vasor  lawfully  begotten,  and  the  heirs  males  of  the  body  of  the  for  ufe,  &c.* 
same  eldest  son  lawfully  begotten ;  and  for  default  of  such  issue  and  then  tohte 
male  of  the  body  of  the  same  eldest  son  lawfully  begotten,  then  ^"^^w^kf' 
to  the  use  of  the  second  son  of  the  body  of  the  said  Richard  law-  tail  male. 
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fully  begotten  (and  so  to  the  ninth  son  of  the  aforesaid  Richard) ; 
and  for  default  of  such  issue  male  of  the  body  of  the  said  ninth 
Then  to  the  son,  then  to  the  use  of  the  heirs  males  of  the  body  of  Peter  Va- 
iwe  of  the  heirs  vasor,  of  Spaldingtoii,  Knt.  lawfully  begotten  ;  and  for  default 
body  of  P.  V.  of  fiuch  issue  male,  then  to  the  use  of  the  right  heirs  of  the  said 
of  S.  and  then  Richard  Vavasor  for  ever.  By  virtue  of  which  recovery  and 
ih  ^*7  y  t*h**^  seisin  in  manner  and  form  aforesaid  bad,  and  by  force  of  a  cer- 
ofR.  V.  for  tain  act  of  a  Parliament  of  the  Lord  Henry  the  8th,  late  King 
<*vcr.  of  England,  held  the  4th  day  of  February,  in  the  27th  year  of 

his  reign,  made  for  transferring  of  uses  into  possession,  at  West- 
minster, in  the  county  of  Middlesex,  the  aforesaid  Peter  Vava- 
sor, Esq.  was  seised  of  the  aforesaid  tenements  with  the  appur- 
tenances, put  in  view  of  the  recognitors  of  the  assise  aforesaid, 
and  in  the  aforesaid  plaint  specified  inter  alia^  in  his  demesne  as 
of  freehold,  for  the  term  of  his  life,  without  impeachment  of  any 
waste ;  the  remainder  thereof  after  his  decease  farther  as  above- 
P.  V.  died  ^^'^  expectant;  and  the  said  Peter  being  so  seised  thereof,  the 
seised.  said  Peter,  at  Spaldington  aforesaid,  died  without  any  issue  male 

E.  V.  the  de«     of  his  body  lawfully  begotten ;  after  whose  decease  the  said  Ed- 
fendanten-       ward  entered  into  the  aforesaid  tenements  with  their  appurtenan- 
ces put  in  the  view  of  the  recognitors  of  the  assise  aforesaid,  and 
in  the  plaint  aforesaid  specified  (amongst  other  things)  as  in  his 
remainder  thereof,  and  was,  and  yet  is  seised  in  his  demesne  as 
of  freehold  for  the  term  of  his  life,  without  impeachment  of  any 
Colonr  given     ^aste.     And  the  aforesaid   Thomas   Dowman   and   Elizabeth 
to  the  plaintiff,  claiming,  &c.  (and  so  gave  colour  to  the  plaintiff).     And  the 
Replication^     aforesaid  Thomas  Dowman  and  Elizabeth,  as  to  the  aforesaid 
acknowledge     P^^^  ^  ^^^  ^^^^  Edward  above  in  bar  of  the  assise  aforesaid 
the  recovery,     pleaded,  say,  that  they  for  any  thing  in  the  said  plea  before  al- 

ledged,  ought  not  to  be  barred  from  having  the  assise  aforesaid 
[  *  S  a.  ]     of  the  tenements  aforesaid  with  the  appurtenances,  because  *they 
say,  that  well  and  true  it  is,  that  the  aforesaid  Peter  Vavasor, 
Esq.  was  seised  of  the  tenements  aforesaid  with  the  appurtenan- 
ces in  bis  demesne  as  of  fee ;  and  he  the  said  Peter  being  so 
thereof  seised,  the  aforesaid  recovery  of  the  tenements  aforesaid 
with  the  appurtenances  was  had  by  the  aforesaid  Andrew  Wind- 
sor, William  Vavasor,  Peter  Vavasor  the  younger,  and  John 
Laundere,  against  the  aforesaid  Peter  Vavasor,  Esq.  in  manner 
Bnisaj  that      and  form  as  the  said  Edward  above  hath  alledged :  but  the  said 
it  was  had  to     Thomas  Dowman  and  Elizabeth  farther  say,  that  the  recovery 
said  P.  V.  and    aforesaid,  in  form  aforesaid,  by  the  aforesaid  Andrew,  William 
his  heirs  for      Vavasor,  Peter  Vavasor  the  younger,  and  John  Laundere,  against 
ever.  ^jjg  aforesaid  Peter  Vavasor,  Esq.  of  the  tenements  aforesaid, 

with  the  appurtenances  in  form  aforesaid  had,  and  the  seisin  of 
the  tenements  aforesaid,  with  the  appurtenances  thereupon  in 
form  aforesaid  had,  were  to  the  only  use  and  behoof  of  the  afore- 
said Peter  Vavasor,  Esq.  and  his  heirs  for  ever.     By  reason 
whereof,  and  by  force  of  the  aforesaid  act  of  transferring  uses 
Into  possessioui  &c.  the  aforesaid  Peter  Vavasor,  Esq.  was  seised 
of  the  tenements  aforesaid  with  the  appurtenances  in  his  de- 
P.  V.  died '       mesne  as  of  fee ;  and  being  so  seised  thereof,  the  said  Peter  Va- 
se'ised  without    Tasor,  Esq.  at  Spaldington  aforesaid,  of  such  his  estate  died  there- 
issne.    ThjB 

tenements  descended  to  the  said  £•  then  the  wife  of  the  said  T.  D.  who  with  her  husband  en- 
tered, Sec, 
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of  seised,  without  issue  of  his  body  lawfully  begotten.  After 
vhose  death  the  said  tenements  with  the  appurtenances  descend- 
ed to  the  said  Elizabeth,  then  being  (he  wife  of  the  said  Thomas 

^  Dowman,  as  sister  and  heir  of  the  aforesaid  Peter  Vavasor,  Esq. 

'  by  which  the  said  Thomas  Dowman  and  Elizabeth  in  the  said 
tenements  with  the  appurtenances  entered,  and  were  thereof 
seised  in  their  demesne  as  of  fee,  in  the  right  of  the  said  Eliza- 
beth, until  the  aforesaid  Edward  Vavasor,  and  the  aforesaid 
George,  Richard,  John  Lawson,  William  Musgrave,  Robert 
Thissylwood,  and  Robert  Ward,  them  the  said  Thomas  Dow- 
man and  Elizabeth  thereof  unjustly  and  without  judgment  did 
disseises,  as  they  above  against  them  complain,  without  this,  that  Traverse, 
the  aforesaid  recovery  ot  the  tenements  aforesaid,  with  the  ap- 
purtenances, by  the  aforesaid  Andrew  Windsor,  William  Vava- 
tor,  Petef*  Vavasor  the  younger,  aud  John  Laundere,  against  the 
aforesaid  Peter  Vavasor,  Esq.  in  form  aforesaid  had,  was  to  the 
rues  in  the  bar  of  the  said  lldward  above  specified,  as,  &c.  (and 
thereupon  the  parties  are  at  issue).     And  the  jurors  say  upon  Special  ver- 

their  oath,  that  the  aforesaid  Peter  Vavasor,  Esq.  was  seised  of  ^'ct. 

-        *  -  P.  V.  seised  of 


tene- 


the  tenements  aforesaid  in  their  view  put,  and  in  the  plaint  afore-  the  said 

said  specified,  with  the  appurtenances  in  bis  demesne  as  of  fee;  mentsin  fee,  a 

lad  he  the  said  Peter  being  so  seised  thereof,  the  aforesaid  re-  }^j®^®'Z^"j 

coveiy  was  had  by  the  aforesaid  Andrew  Windsor,  William  Va-  g^  v.  ha*  al- 

Tisor,  Peter  Vavasor  the  younger,  and  John  Laundere,  against  ledged. 
the  aforesaid  Peter  Vavasor,  Esq.  of  the  same  tenements  with 
the  appurtenances  in  manner  and  form  as  the  aforesaid  Edward 

tbove  in  pleading  hath  alledged;  and  further  the  recognitors  of  ^  ^j^rtain  in- 

the  assise  aforesaid  say  upon  their  oath,  that  a  certain  indenture  denture  was 
was  made  between  the  aforesaid  Peter  *  Vavasor,  Esq.  of  the  one     [  *  3  b.  ] 

par^,  and  the  aforesaid  Andrew  Windsor,  William  Vavasor,  made  between 

Peter  Vavasor  the  younger,  and  John  Laundere,  of  the  other  of^one  pari,^* 

par^,  bearing  date  the  first  day  of  February,  in  the  15th  year  and  the  said 

abovesaid  :  the  tenor  of  which  indenture  follows  in  these  words:  A.  V.  and 

otliers  of  the 
other  party  dated,  1  Feb.  15.  Eliz. 

"  This  indenture  made  the  first  day  of  February  in  the  15th  Indenture  set 
"  year  of  the  reign  of  our  sovereipn  lady  Elizabeth,  by  the  "  * 
**  grace  of  God  Queen  of  England,  France  and  Ireland,  defend- 
<*  er  of  the  faith,  &c.  between  Peter  Vavasor  of  the  Middle 
•*  Temple  in  London,  Esq.  of  the  one  F^rty,  and  Andrew 
«  Windsor  of  the  same  house.  Esq,  William^  Vavasor  of  Lin- 
'^  ton  in  the  county  of  York,  Gent.  Peter  Vavasor  the  younger 
^  of  Spaldington  in  the  county  of  York,  Gent,  and  John  Lauu- 
**  dere  of  Staples-Inn  in  or  near  London,  Gent,  on  the  other 
•*  party,  witnesseth,  that  it  is  covenanted,  concluded,  condescend- 
**  ed,  declared,  and  fully  agreed  betwixt  the  said  parties,  and 
^  either  of  the  said  parties,  for  him,  and  his  and  their  heirs, 
^  execatorsy  and  administrators  doth  conclude,  condescend,  de- 
^  dare,  and  agree  by  these  presentsto  and  with  the  other,  his 
**  and  Uieir  heirs,  executors,  and  administrators  in  manner  and 
••form  following:  that  is  to  say.  Whereas  the  said  Andrew, 
••  William,  Peter  the  younger,  and  John,  have  this  present  term 
••  of  Sl  Hilary^  recovered  to  them  and  to  their  heirs  for  ever, 
**  bgr  writ  ot  Smtre.wr  diss,  in  lejost  had  and  prosecuted  agwist 


It 


PLEADINGS  IN  DOWMAN'S  CASE.  Part  IX.— 5  b.— 4  a. 

*'  the  said  Peter  Vavasor,  Esq.  before  Sir  James  Dyer,  Kuight, 
Richard  Harper,  Roger  Manwood,  and  Robert  Mounson, 
Justices  to  our  said  sovereign  lady  the  Queen's  majesty  of  her 
"  court  of  Common  Pleas  at  Westminster,  according  to  the  usual 
**  order  and  form  of  common  recoveries  heretofore  used,  the  ma- 
•*  nor  of  Spaldington  with  the  appurtenances,  and  divers  other 
<<  lands,  tenements,  and  hereditaments,  situate,  lying,  and  being 
*<  in  the  towns,  parishes,  hamlets,  and  fields  of  Spaldington, 
**  Willytoft,  Griplhorpe,  Bubwitb,  Brighton,  Southcave,  and 
"  Replingham,  in  the  said  county  of  York,  at  the  lime  of  the 
**  said  recovery  had,  being  the  inheritance  of  the  said  Peter 
*'  Vavasor,  Esq.  other  than  such  messuages,  lands,  tenements, 
•*  and  hereditaments  of  the  said  Peter  Vavasor,  Esq.  lately  piir- 
*'  chased  of  one  Henry  Johnson,  Esq.  by  the  names  of  the  ma- 
"  nor  of  Spaldington,  40  messuages,  SO  tofts,  SO  gardens,  three 
**  dove-houses,  one  windmill,  2000  acres  of  land,  five  hundred 
<*  acres  of  meadow,  two  thousand  acres  of  pasture,  five  hundred 
t  *  4  a,  ]  **  acres  of  *wood,  two  thousand  acres  of  moor  with  the  appur- 
**  tenances  in  Spaldington,  Bubwith,  Brighton,  Willytoft,  Grip- 
**  thorpe,  Southcave,  and  Replingham,  tnat  the  intent  and  true 
<<  meaning  of  all  the  said  parties  now  is,  and  at  the  time  of  the 
<*  fiaid  recovery  so  had  and  suffered  was,  that  the  said  Andrew, 
**  William,  Peter  the  younger,  and  John,  and  their  heirs,  and 
**  the  heirs  of  every  of  them,  immediately  from  and  after  the 
*^  said  recovery  so  had  and  executed,  should  and  shall  stand  and 
*<  be  seised  of  the  said  manor,  and  of  all  other  the  lands,  tene- 
<*  ments,  and  hereditaments,  in  the  said  recovery  meant  and  in- 
*'  tended  to  be  comprised,  that  is  to  say,  of  and  in  the  said  nia- 
<'  nor  of  Spaldington,  with  the  appurtenances,  and  also  of  and 
<<  in  the  messuages,  tofts,  gardens,  lands,  tenements,  and  here- 
"  ditameots,  with  the  appurtenances  in  Spaldington,  Willytoft, 
*<  Gripthorpe,  Bubwith,  Brighton,  Southcave,  and  Replingham, 
*'  at  the  time  of  the  said  recovery  had,  being  the  inheritance  of 
**  the  said  Peter  Vavasor,  Esq.  the  lands,  tenements,  and  here- 
**  ditaments  lately  purchased  by  the  said  Peter  Vavasor  of  Henry 
**  Johnson,  Esq.  only  excepted  as  is  aforesaid,  to  the  only  uses 
**  and  intents  hereafter  by  these  presents  set  forth  and  declared, 
•*  and  to  none  other  uses,  intents,  or  purposes  :  that  is  to  say, 
**  to  the  use  of  the  said  Peter  Vavasor,  Esq.  for  term  of  his  na- 
**  tural  life,  witho^^-  impeachment  of  any  manner  of  waste,  and 
**  after  the  decease  of  the  said  Peter  Vavasor,  Esq.  then  to  the 
**  use  and  behoof  of  the  eldest  son  lawfully  begotten  of  the  said 
"  Peter  Vavasor,  Esq.  and  of  the  heirs  males  of  the  body  of  the 
*«  said  eldest  son  iawliiily  begotten :  and  for  default  of  such  issue 
**  male  of  the  body  of  such  eldest  son,  to  the  use  of  the  second 
**  son  of  the  body  of  the  said  Peter  Vavasor  lawfully  begotten, 
**  and  of  the  heirs  males  of  the  body  of  the  said  second  son  lawful- 
"  ly  begotten,  &c.  (and  so  to  the  9th  son  of  the  said  Peter). 
"  And  tor  default  of  such  issue  male  of  the  body  of  such  9th 
*•  son,  to  the  use  of  Edward  Vavasor,  brother  of  the  said  Peter 
**  Vavasor,  Esq.  for  term  of  his  natural  life  without  impeach- 
**  ment  of  any  waste,  and  after  his  decease  to  the  use  of  the  el- 
<*  dest  son  lawfully  begotten  of  the  body  of  the  said  Edward 
'**  and  the  heirs  males  of  the  body  of  the  said  eldest  son  lawfull 
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begotten !  and  for  default  of  such  issue  male  of  such  eldest 
•son,  to  the  use  of  the  second  son  of  the  body  of  the  said  [  *  4  b.  ] 
•*  Edward  Vavasor,  lawfully  begotten,  and  of  the  heirs  males  of 
**  the  body  of  the  said  second  son  lawfully  begolten,  &c.  (and  so 
**  to  the  ninth  son  of  the  said  Edward).  And  for  default  of 
^  such  issue  male  of  the  body  of  such  ninth  son,  to  the  use 
"  of  George  Vavasor,  brother  to  the  said  Peter  Vavasor,  Esq. 
**  for  term  of  his  natural  life  without  impeachment  of  any  waste, 
**  and  after  his  decease  to  the  use  of  the  eldest  son  lawfully  be- 
•*  gotten  of  the  body  of  the  said  George  Vavasor  and  of  the 
"  heirs  males  of  the  body  of  the  said  eldest  son  lawfully  begot- 
'*  ten  :  and  for  default  of  such  issue  male  of  the  body  of  the  said 
^  eldest  son,  to  the  use  of  the  second  son  of  the  body  of  the 
**  said  George  Vavasor  lawfully  begotten,  and  of  the  heirs  males  , 
"  of  the  body  of  the  said  second  son  lawfully  begotten,  &c.  (and 
**  so  to  the  ninth  son  of  the  said  George).  And  for  defaultof 
^  such  issue  male  of  the  body  of  such  ninth  son,  to  the  use  of 
•*  Ralph  Vavasor,  brother  to  the  said  Peter  Vavasor,  Esquire, 
^'  for  term  of  his  natural  life  without  impeachment  of  any  waste, 
*^  and  after  his  decease  to  the  use  of  the  eldest  son  lawfully  be- 
**  gotten  of  the  body  of  the  said  Ralph  Vavasor,  and  of  the  heirs 
^  males  of  the  body  of  the  said  eldest  son  lawfully  begotten : 
^  and  for  default  of  such  issue  male  of  the  body  of  such  eldest 
^  son,  to  the  use  of  the  second  son  of  the  body  of  the  said 
"  Ralph  Vavasor  lawfully  begotten  and  of  the  heirs  males  of  the 
^*  body  of  the  said  second  son  lawfully  begotten,  &c.  (and  so  to 
*^  the  ninth  son  of  the  said  Ralph).  And  for  default  of  such 
'*  issue  male  of  the  body  of  such  ninth  son,  to  the  us^  of  Mar- 
"  maduke  Vavasor,  brother  to  the  said  Peter  Vavasor,  Esquire, 
*<  for  the  term  of  his  natural  life  without  impeachment  of  any 
•*  waste,  and  after  his  decease  to  the  use  of  the  eldest  son  law- 
**  fully  begotten  of  the  body  of  the  said  Mannaduke  Vavasor, 
*<  and  of  the  heirs  males  of  the  body  of  the  said  eldest  son  law- 
"  folly  begotten,  &c.  (and  so  to  the  ninth  son  of  the  said  Mar- 
"  maduke).  And  for  default  of  such  issue  male  of  the  body  of 
«*  such  ninth  son,  to  the  use  of  Robert  Vavasor,  brother  to  the 
«« said  Peter  Vavasor,  Esq.  for  term  of  his  natural  life  without 
•*  impeachment  of  any  waste,  and  after  his  decease  to  the  use  of 
«*  the  eldest  son  lawfully  begotten  of  the  body  of  the  said  Ro- 
**  bert  Vavasor,  and  of  the  heirs  males  of  the  body  of  the  said 
^  eldest  son  lawfully  begotten,  &c.  *(and  so  to  the  ninth  son  of  [  *  5  a.  ] 
«*  the  said  Robert).  And  for  default  of  such  issue  male  of  the 
«*  body  of  such  ninth  son,  to  the  use  of  Thomas  Vavasor,  bro- 
**  ther  of  the  said  Peter  Vavasor,  Esq.  for  term  of  his  natural 
<*  life^  without  impeachment  of  any  waste;  and  after  his  decease 
^  to  the  use  of  the  eldest  son  lawfully  begotten  of  the  body  of 
*•  the  said  Thomas  Vavasor,  and  of  the  heirs  males  of  the  body 
<*  of  the  said  eldest  son  lawfully  begotten,  &c.  (and  to  the  ninth 
**  son  of  the  said  Thomas).  And  tor  default  of  such  issue  male 
«<  of  the  body  of  such  ninth  son,  to  the  use  of  Richard  Vavasor, 
*•  brother  to  the  said  Peter  Vavasor,  Esq.  for  term  of  his  natural 
"  life^  without  impeachment  of  any  waste;  and  after  his  decease, 
••  to  the  use  cf  the  eldest  son  lawfully  begotten  of  the  body  of 
'^tlie  said  Richard  Vavasor,  and  of  the  heirs  males  of  the  body 


u 
u 


VLZMODMB  va  DCEWMASi's  CASK*        Ftit  IX^— 5  a. — 5  b* 

^  of  the  add  ddeit  urn  lawfUly  bqcotteny  &c.  (and  io  to  the 
^  nindi  son  of  the  «id  Richard).  And  fbr  de&ok  of  such  is- 
'^  SOB  male  ai  xhe  body  of  such  ninth  son,  to  the  ose  of  the  heirs 
males  o£  the  body  of  Sr  Peter  Vavasor  of  Spaldington,  Knt. 
lawfully  b^otscn :  and  fiir  de&nlt  of  such  issoe  male,  to  the 
^  use  of  the  right  heiia  of  the  mad  Richard  Varaaor  for  erer. 
**  ProTided,  4c'* 
Hw  tcBBOHttfa  And  fiirtfaer^r  the  rrcngnitiirs  afijresiud  say  upon  their  oath 
^^°  ^ll^tte  ^'^said,  that  the  afbreaoid  tenements,  with  die  appartenances, 
fjKimammMftpe^  in  th^r  Yiew  pot,  and  in  the  plaint  afiiresaid  speofied,  and  in 
rtfiedia  the  the  recovery  arbresoid  comprised^  are  parcel  of  the  manors,  lands, 
^mH^S^^^^gi^  snd  tenements  in  the  indentnre  a&resaid  specified,  and  not  other, 
iiiAwiBiii  nor  divers :  bat  whether  the  indenture  a&rcsaid^  aiter  the  reco- 

•jJljV"!*^  very  a&resoid,  by  the  aftiresaid  Peter  Vavasor,  Esqnire,  in  form 
fhe  recovery  aforesaid  made  and  had»  bearing  date  the  aforesaid  first  day  of 
ind,  bemd  February,  and  first  de&vered  the  afiiresaid  i6di  day  of  February 
f*^jj™^  in  the  13th  year  abovesaid,  after  the  recovery  aforesaid,  being 
the  mn^Sir.  ^  ^^  ^*^^  ^  ^^  same  specified^  be  good  and  snfficient  in  law, 
#ierecsfMtOTi  to  lead  and  declare  the  oses  oi  the  aforesaid  recovery  of  the 
sT  ^^^aS^  aforesaid  tenemeitu  pot  in  view  of  the  recognitors  aforesaid,  and 
iiiey  are,tiMa  ^  ^^  plaint  aforesaul  specified,  with  the  apportenaoces,  or  not, 
^^i&?  ilfetf  the  said  recognitors  are  alti^necher  ^orant,  and  thereof  pray 
m^wm  tm  ^^  s^^^ce  of  the  Jostkes  afiMresaid,  and  of  the  coort  here,  &c. 
liie  ves  Me-     And  if  to  the  saoM  Jixttices,  and  to  the  court  here,  it  shall  seem^ 


1^!^*       •     ^^  ^  indenture  aforesaid,  by  the  aforesaid  Peter  Vavasor, 
E.V^  mmAl£t  ^^  ^^'^  ^^  aforesaid  recovery  in  form  aforesaid  had  and  made, 


•Cher  rfetfcw     bearing  date  the  aforesaid  first  day  of  Fefamary,  and  first  de- 
SSr^^tkT^      livered  the  15th  day  of  Febraary  in  the  15th  year  abovesaid, 
Mid  T.P.A  £.  ^^  ^  recovery  aforesud,  being  to  the  oses  in  the  said  inden- 
ture specified,  be  good  and  sufficient  in  law  to  lead  and  declare 
C  *  5  b.  ]     the  *oses  of  the  recovery  aforesaid,  of  the  tenemoots  aforesaid, 
in  the  view  of  the  recognitors  aforesaid  pot,  with  the  apparte- 
nances,  and  in  the  plaint  aforesaid  specified ;  then  the  said  re- 
cognitors say  upon  their  oath  aforesaid,  that  the  said  recovery  of 
the  tenements  aforesaid,  put  in  view  of  the  recognitors  aforesaid, 
with  the  appurtenances,  and  in  the  plaint  aforesaid  specified, 
was  to  the  same  uses  in  the  said  bar  of  the  said  Edward  speci- 
fied in  manner  and  form  as  the  said  Edward  in  his  bar  afore- 
said hath  above  alledged:  and  that  the  aforesaid  George,  Richard 
Coats,  John,  William,  Robert  This6ylw(X)d,  and  Robert  Ward, 
did  not  disseise  the  aforesaid  Thomas  Dowman  and  Elizabeth  of 
the  tenements  aforesaid  in  thdr  view  put,  and  in  the  plaint  afore- 
said specified,  with  theappurt«iances,astbe  said  George,  Richard 
Coats,  John,  William,  Robert  and  Robert^  above  have  alledged; 
and  if  it  shall  seem  to  the  same  Justices,  and  to  the  court  bere^ 
that  the  indenture  aforesaid,  by  the  aforesaid  Peter  Vavasor,  Esq. 
after^  the  recovery  aforesaid  in  form  aforesaid  made  and  had, 
I/iarfc  Men-    bearing  date  the  aforesaid  first  day  of  February,  and  first  deli- 


^^^^m^  wed  the  aforesaid  13th  day  of  February,  in  the  15th  year  afore- 
<kt  MM.  '^'^  ^^^  ^^  aforesaid  recovery  b  insufficient  in  law,  to  lead  and 

declare  the  uses  of  the  recovery  aforesaid  of  the  tenements  afore- 
said pot  in  view  of  the  recognitor^  and  in  the  plaint  aforesaid 
specified :  then  the  said  recognitors  say,  upon  their  oath  afore- 
said, that  the  said  recovery  of  the  tenements  aforesaid,  was  not 
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to  the  uses  in  the  said  bar  of  the  fiaid  Edward  specified  in  man- 
■er  and  form  as  the  aforesaid  Thomas  Dowman  and  Elizabeth  ^  ^     '^ 
above  have  alledged;  and  that  the  aforesaid  Thomas  Dowman  ^*ere*geised 
and  Elizabeth  were  seised  of  the  tenements  aforesaid,  put  in  view  &•• 
of  the  same  recognitors,  and  in  theplaint  aforesaid  specified 
vith  the  appurtenances,  in  their  demesne  as  of  fee,  in  the  right  Until  by  the 
of  the  said    Elizabeth,   until  the  aforesaid   Edward  Vavasor,  bat*not*wuk 
George  Vavasor,  Richard  Coats,  John  Lawson,  William  Mus-  force  and  arms 
grave,  Robert  Thissylwood,  and  Robert  Ward,  them  the  said  disseised,  ^c* 
Thomas  Dowman  and  Elizabeth,  thereof  unjustly  and  without 
judgment,  but  not  with  force  and  arms,  disseised ;  and  then  they 
assess  the  damages  of  the  said  Thomas  Dowman  and  Elizabeth, 
by  occasion  of  the  disseisin  aforesaid,  besides  their  costs  and 
cfaarffes  by  them  about  their  suit  in  this  behalf  expended  to  20s.  Cnr.  ady.ToIt. 
and  for  their  costs  and  charges  to  10s.     And  because  the  Justices 
here  will  advise  themselves  of  and  upon  the  premises  before 
they  give  their  judgment  thereof,  day  is  given  to  the  parties 
aforesaid,  before  the  Justices  here  aforesaid,  at  the  Inn  of  the 
Justices  in  Chancery-lane^  London,  until  Saturday  next  after  a 
month  of  St.  Michael  next  following,  &c.  to  hear  their  judgment 
thereof  because  the  said  Justices  here  thereof  are  not  yet,  &c* 
and  divers  other  continuances,  until  Saturday  next  after  the  mor-  Continoance^. 
row  of  All  Souls,  &c  ^until  Saturday  next  after  the  morrow  of    [  *  6  a.  ] 
Si.  Martin,  &c*  and  until  Wednesday  next  after  8  days  of  the 
Holy  Trinity,  &c.     At  which  day,  before  the  aforesaid  Robert 
Shote  and  John  Clench,  then  Justices,  &c.  at  the  aforesaid  Inn 
oF  the  Justices,  as  well  the  aforesaid  Thomas  Dowman  and 
Elizabeth,    as  the  aforesaid  Edward,  George,  Richard  Coats, 
John,  William,  Robert,  and  Robert,  by  their  attornies  come. 
And  because  the  Justices  aforesaid  here^  &c.  farther  day  is  given 
to  the  parties  aforesaid,  before  the  Justices  of  the  said  lady  the 
Queen,  to  take  assises  in  the  aforesaid  county  of  York  assigned, 
at  the  afores'aid  castle  of  York,  until  Monday  the  6th  day  of 
Aogust  next  coming,  &c.  before  which  day  the  said  lady  the 
BOW  Queen  by  other  her  letters  patent,  whose  date  is  at  West- 
minster, in  the  24th  year  of  her  reign,  the  tenor  of  which  fol- 
lowed! in  these  words,  &c.  Elizabeth,  &c.  to  her  beloved  and 
£uthfol  John  Clench,  third  Baron,  and  Francis  Gawdy,  one  of 
ber  Serjeants  at  law,  greeting :  know  ye,  &c.  (and  then  follow 
the  letters  patent,  &c.)«     And  because  the  same  Justices  here 
will  &rther  advise  themselves  of  and  upon  the  premises,  before 
they  give   tlieir  judgment  thereof,  day,   &c.   before  them   the 
aaid  John  Clench  and  Francis  Gawdy,   then  Justices,  &c.  at 
the  aforesaid  Inn,  until  Saturday  next  after  the  morrow  of  AH 
Souls,  &C.  at  which  day  the  aforesaid  John  Clench  and  Francis 
Gawdy,  then  Justices  of  the  lady  the  Queen,  to  take  assises  in 
the  aforesaid  county  of  York  at  the  Inn  aforesaid  came  not,  but 
Withdrew  themselves  from  the  said  Inn,  because  before  the  said 
day  for  the  infection  of  the  air,  and  of  the  mortal  pestilence  of 
men  in  the  city  of  London  and  the  suburbs  thereof  as  also  in 
the  city  of  Westminster  then  being,  the  term  of  St.  Michael, 
wfaicb  then  at  Westminster  in  the  county  of  Middlesex  was  hold- 
eo  at  Westminster  aforesaid  unto  the  castle  of  the  lady  the 
Qoeen,  &c.  is  adjoomed  and  there  holden^  &c«    Afterwards  the 
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said  lady  the  Queen,  by  other  letters  patent,  constituted  John 
Clench,  and  Francis  Rodes,  one  of  her  Seijeants  at  law,  Justices 
to  assises  in  the  aforesaid  county  of  York,  &c.  And  the  said 
Justices,  by  virtue  of  the  said  letters  patent,  afterwards,  that  is 
to  say,  Monday*  in  the  4th  week  of  Lent  in  the  S5th  year  of  the 
reign  of  the  said  lady  the  now  Queen  at  th^  castle  of  York  came, 
before  whom  then  and  there  came  the  aforesaid  T.  Dowman  and 
Elizabeth,  by  their  attorney  aforesaid,  and  pray  a  writ  of  re-at- 
tachment to  the  aforesaid  Edward,  George,  Richard  Coats,  &c. 
that  they  be  before  the  Justices  of  the  lady  the  Queen,  at  the 
next  assises,  in  her  said  county  of  York  to  be  taken,  assigned, 
to  be  holden  at  the  aforesaid  castle  of  York,  to  hear  the  record, 
and  their  judgment  of  the  assise  aforesaid,  which  was  in  the 
Court  of  the  said  lady  the  now  Queen  at  the  castle  aforesaid  so 
that  that  assise  then  be  there  in  the  state,  as  it  was  in  the  Court 
of  the  said  lady  the  now  Queen  before  the  aforesaid  John  Clench 
and  Francis  Gawdy,  Justices  to  assises,  &c.  at  the  aforesaid 
castle  of  York,  the  aforesaid  Monday  the  6th  day  of  August  *in 
the  24th  year  of  the  reign  of  the  said  lady  the  now  Queen,  on 
which  day  the  assise  aforesaid  was  adjourned,  before  the  said 
John  Clench  and  Francis  Gawdy,  then  Justices,  &c.  from  the 
aforesaid  castle  of  York  unto  the  aforesaid  Inn  of  the  Justices  in 
Chancery-lane  London,  until  the  aforesaid  Saturday  next  after 
the  aforesaid  morrow  of  All  Souls  then  next  following,  &c.  at 
which  next  assises,^  holden  at  the  castle  of  York  aforesaid  on 
Monday  the  29th  day  of  July  in  the  25th  year  of  the  reign  of 
the  said  lady  the  now  Queen  before  the  aforesaid  John  Clench 
and  Francis  Gawdy,  then  Justices  to  assises,  &c.  came  as  well 
the  aforesaid  Thomas  Dowman  and  Elizabeth,  by  their  attorney 
aforesaid,  as  the  aforesaid  Edward,  George,  Richard  Coats, 
John,  William,  Robert,  and  Robert,  by  the  aforesaid  Thomas 
Hall  their  attorney ;  and  the  Sheriff,  that  is  to  say,  Thomas 
Wentworth,  Esq.  then  returned  that  the  aforesaid*  Edward  Va- 
vasor, George,  Richard  Coats,  John,  William,  Robert,  and  Ro- 
bert, had  been  re-attached,  &c.  And  upon  this,  day  is  given 
to  them  to  be  before  the  Justices  of  the  said  lady  the  now  Queen 
of  the  Bench,  in  the  Bench  at  Westminster,  on  the  morrow  of 
All  Souls  next  coming,  to  hear  and  receive  what  to  the  said  Jus- 
tices of  the  said  lady  the  Queen  of  the  Bench  aforesaid,  should 
then  seem  fit  to  be  considered  in  this  behalf,  because  the  said 
John  Clench  and  Francis  Rodes,  Justices  to  assises,  &c.  thereof 
are  not  yet,  &c  And  the  assise  aforesaid,  with  all  touching  the 
same,  to  the  said  Justices  of  the  Bench  is  sent,  &c.  (The  war- 
rant of  attorney  follows,  and  the  writ  of  resummons  in  the  roll ; 
and  the  tenor  of  the  writ  of  re-attachment  and  return  of  the 
said  writ).  Elizabeth,  &c.  to  the  Sheriffs  of  York,  greeting : 
re-attach  Edward  Vavasor,  Esq.  George,  Richard  Coats,  John, 
William,  Robert,  and  Robert,  or  their  bailiffs,  if  they  shall  not 
be  found,  before  our  Justices  to  assises  in  your  county  to  be 
taken,  assigned,  at  the  castle  of  York  in  your  county,  upon 
Monday  the  22d  day  of  July  then  next  to  come,  to  hear  the  re- 
cord and  their  judgment  of  the  assise  of  Novel  disseisin^  which 
was  in  our  Court  at  the  castle  aforesaid,  which  said  assise 
Thomas  Dowman,  Esq.  and  Elizabeth  his  wife,  there  arraigned 
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against  tbem  of  6  messua^s,  300  acres  of  land,  100  acres  of  ' 

meadow,  and  200  acres  of  pasture,  with  the  appurtenances,  in 
Spaldington,  Willy  toft,  and  Southcave,  so  as  that  assise  then  be 
there  in  the  same  state  as  it  was  in  our  Court,  before  John  Clench, 
third  Baron  of  our  Exchequer,  and  Francis  Gawdy,  one  of  our 
Seijeants  at  law,  our  Justices  to  assises  in  your  county  to  be  taken 
assigned  at  the  aforesaid  castle  of  York,  on  Monday  the  6th  day 
of  Angust  last  past,  on  which  day  the  assise  aforesaid  for  certain 
causes  was  from  thence  adjourned  before  the  same  our  Justices 
imto  the  Inn  of  the  Justices  in  Chancery-lane,  London^  until 
Saturday  next  after  the  morrow  of  All  Souls  then  next  follow- 
ing ;  and  have  here  the  names  of  the  pledges,  and  this  writ. 
John  Clench,  at  the  castle  of  York,  the  11th  day  of  March  in 
the  25th  year  of  our  reign,  *Frankland  Cressy.     The  within     [  *  7  a.  3 
named  Edward  Vavasor,  George,  Richard  Coats,  John,  Wil- 
Ham,  Robert,  and  Robert,  have  not  any  thing,  nor  any  of  them 
hath  any  thing  in  my  bailiwic,  by  which  they  can  be  attached, 
or  any  of  them  can  be  attached,  nor  have  they,  or  any  of  them 
hath  a  bailiff  or  bailifis,  nor  are  they,  or  any  of  them,  to  be 
found  in  the  same.    Thomas  Wentworth,  Esq.  Sheriff:  and  now 
here  that  is  to  say,  at  Westminster  aforesaid  at  this  day,  that  is 
to  say,  at  the  aforesaid  morrow  of  All  Souls,  came  as  well  the 
aforesaid   Thomas   Dowman  and  Elizabeth,  by  the  aforesaid 
Henry  Cressy  their  attorney,  as  the  aforesaid  Edward  Vavasor, 
George,  Richard  Coats,  John,  William,  Robert,  and  Robert,  by 
Thomas  Algar  their  attorney :  and  because  the  Justices  of  the  Car.  adv.  vult 
bench  here  will  advise  themselves  of  and  upon  the  premises, 
before  they  give  their  judgment  thereof,  day  is  given  to  the  par- 
ties here  until  in  8  days  of  St  Hilary  (and  so  it  is  continued  to 
8  days  of  St.  Hilary  the  year  following) :  at  which  day  here 
come  as  well  the  aforesaid  Thomas  Dowman  and  Elizabeth,  as 
the  aforesaid  Edward  Vavasor,  George,  Richard  Coats,  John,  judgment:  the 
William,  Robert,  and  Robert,  by  their  attornies  aforesaid ;  and  indeotare  was 
npon  this,  the  premises  being  seen,  and  by  the  Justices  here  fully  f"^^^°*  *®   f 
onderstood,  it  seemeth  to  the  said  Justices  here,  that  the  afore-  the  recovery, 
said  indenture,  by  the  aforesaid  Peter  Vavasor,  Esq.  after  the 
aforesaid  recovery,  in  form  aforesaid  made  and  had,  was  good 
and  sufficient  in  the  law  to  lead  the  uses  of  the  recovery  afore- 
said, of  the  tenements  aforesaid,  with  the  appurtenances,  so  that 
the  same  recovery  of  the  tenements  aforesaid,  with  the  appur- 
tenances, in  the  view  of  the  recognitors  of  the  assise  aforesaid 
put,  and  in  the  plaint  aforesaid  specified  by  the  aforesaid  Andrew 
Windsor,  William  Vavasor,  Peter  Vavasor  the  younger,  and 
John  Laundere,  against  the  aforesaid  Peter  Vavasor,  Esq.  in 
form  aforesaid  had,  was  to  those  uses  in  the  aforesaid  bar  oi  the 
aforesaid  Edward  Vavasor  above  specified,  in  manner  and  form 
Bs  the  said  Edward  in  his  bar  aforesaid  abov6  hath  alledged ; 
therefore  it  is  considered,  that  the  aforesaid  Thomas  Dowman 
and  Elizabeth  take  nothing  by  their  writ  aforesaid,  but  be  in 
mercy  for  their  false  clamour,  &c.     And  the  afojesaid  Edward 
Vavasor,  George,  Richard  Coats,  John,  William,  Robert,  and 
Robert,  go  thereof  without  day,  &c.  Vide  post  i4.b. 
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Tbs  uses  of  a  precedent  recovery  may  be  declared  by  an  indenture  subsequent, 
declaring  that  the  meaning  of  the  parties  now  is,  and  was  at  the  time  of 
the  recovery,  that  the  recoverors  should  stand  seised  to  the  uses  declared 
by  the  said  indenture,  and  to  no  other  use,  &c,  if  no  other  limitadon 
was  made  before  or  at  the  time  of  suffering  the  recovery,  and  no  meine 
estate,  nor  interest  of  any  other  party  be  thereby  defeated. 
When  uses  are  declared  by  a  precedent  indenture,  and  afterwards  a  common 
recovery  is  had  accordingly,  no  parol  averment  can  be  taken  that  the  re« 
covery  was  to  other  uses.  But  where  the  indenture  is  subsequent,  aver- 
ment may  be  taken  that  other  uses  than  are  declared  in  such  indenture^ 
were  expressed  and  limited  before  and  at  the  time  of  the  recovery. 
When  a  common  recovery  is  suffered  without  consideration,  the  use  results 
to  the  party  suffermg  the  recovery,  if  nothing  is  proved  to  the  contrary. 
Where  there  are  indentures  precedent  or  subsequent,  or  where  the  recovery 
is  suffered  without  consideration,  the  pleading  should  be  general,  that  the 
recovery  was  to  such  uses. 

In  all  pleas,  as  well  of  the  crown,  as  in  Common  Pleas,  viz.  actions,  real, 
personal,  and  mixed,  and  upon  all  issues  joined,  either  between  the  king  and 
the  party,  or  between  party  and  party,  the  jury  may  find  the  special  matter 
which  is  pertinent,  and  tends  only  to  the  issue  joined ;  and  upon  the  law 
of  such  matter  they  may  pra^  the  opinion  of  the  court. 
*  But  if  jurors  find  matter  at  large  which  is  not  within  their  chaise,  and 
which  is  not  pertinent  to  theissue  joined,  the  court  may  disallow  the  verdict.* 
S.  C.  [1  And.  125.  Moor  191.] 


Skinner  59.  Thomas  DpwMAN,  Esq.  and  Elizabeth  his  wife  brought  an  as- 
Rep.  Q.  A.  sise  of  Novel  disseisin  before  John  Clench  and  Francis  Rodes, 
lSch.^8i.  Justices  of  assise  in  the  county  of  York,  against  Edward  Vavasor, 
Cro.  Eiiz.*2i8.  George  Vavasor,  and  others;  and  complained  they  were  disseised 
5T.R.  109.  of  their  freehold  in  Spaldington,  Willy  toft,  and  Southcav^  in 
OUk  Uses.*  54.  ^^^  ^^^  county,  &c.  and  made  their  plaint  of  6  houses,  300 
6u  '     '  acres  of  land,  100  acres  of  meadow,  and  200  acres  of  pasture; 

and  all  but  the  said  Edward  Vavasor  pleaded,  Nul  tort^  ntd  dis» 
seisin^  and  the  said  Edward  pleaded,  that  one  Peter  Vavasor, 
Esq.  was  seised  of  the  tenements  aforesaid  put  in  view,  and  now 
in  plaint  in  fee^  against  whom  Andrew  Windsor,  Esq.  William 
Vavasor,  and  others,  2  Jan.  anno  regni  domince  El.  15.  brought 
a  writ  of  entry  in  the  post  of  the  tenements  aforesaid,  against 
the  said  Peter  Vavasor,  returnable  Octab.  Hil.  at  which  day  a 
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ooininon  recovery  was  had  agpEiinst  him  with  single  voucher,  and  Cr.  Uc  5it. 
executed  by  Habere  facias  seisinam  4?  Feb.  Sfc.  quce  quidem  recu^ 
peratio  in  formd  prcedH  habebat\  and  was  to  the  use  of  the  said 
Peter  for  his  life  without  impeachment  of  waste,  and  afterwards 
to  the  use  of  his  eldest  son  in  tail,  and  so  to  the  9th  son  in  se- 
niority in  tail,  and  for  want  of  such  issue,  to  the  use  of  the  said 
Edward  Vavasor,  brother  of  the  said  Peter,  for  his  life,  without 
impeachment  of  waste,  and  afterwards  to  the  use  of  his  eldest 
scm,  and  to  the  heirs  males  of  his  body,  and  so  to  the  9th  son  in 
their  seniority  of  the  like  estate ;  and  for  want  of  such  issue,  to 
die  use  of  the  said  George  Vavasor,  Ralph  Vavasor,  Mark  Va- 
vasor, Robert  Vavasor,  Thomas  Vavasor,  and  Richard  Vavasor, 
brothers  of  the  said  Peter,  to  every  of  them  the  like  estate,  with 
like  remainders  to  their  ninth  issue  male,  in  their  seniority  in 
tail ;  and  afterwards  to  the  use  of  the  heirs  males  of  Peter  Va^- 
vasor,  Knight,  lawfully  •begotten ;  and  afterwards  to  the  use  of    C  *  8  »•  3 
die  right  heirs  of  the  said  Richard  Vavasor,  and  alledged  the 
execution  of  the  uses  by  force  of  the  statute  of  27  H.  8.  and  the  tr  H.  8.  cap. 
death  of  the  said  Peter  Vavasor  without  issue;  after  whose  death  !<'• 
he  entered  as  in  his  remainder,  and  gave  colour  to  the  plaintiffs* 
To  which  the  plaintiff  replied  and  confessed  the  recovery,  as  the 
said  Edward  had  alledged,  but  further  said,  that  the  said  recovery 
was  to  the  use  of  the  said  Peter  and  his  heirs,  and  that  afler  the 
death  of  Peter  the  tenements  descended  to  the  said  Elizabeth 
wife  of  the  said  Thomas  Dowman,  as  sister  and  heir  of  the  said 
Peter,  &c  absque  hocj  quod  recitperatio  praedicta  tenementorum 
jwvrd*,  4^,  in  formd  prcedictA  habitdyfuit  ad  usus  in  barrd  prcedicf 
Edwardi  superius  specificate ^  prout^  SfC.    And  thereupon  issue  was 
joined,  and  it  was  found  by  the  recognitors  of  the  assise,  that 
the  said  Peter  being  seised  in  fee  suffered  the  said  recovery  f  of  t  R«P«  Q-  A. 
die  tenements  aforesaid,  as  the  said  Edward  had  alledged ;  and 
further  the  recognitors  of  the  assise  said,  quod  queedam  indentura 
facta  Jiut  inter  pruefaf  Petrum  Vavasor  8^  prced^  Andream  Winsor 
and  others,  the  recoverors,  of  the  other  part,  cujus  tenor  sequiiur 
in  hoc  xxrba  ;  which  indenture  bears  date  prima  die  Februarii 
amto  15  El.  tegina^  and  witnesseth,  ^<  That  it  is  covenanted, 
**  concluded,  condescended,  declared,  and  fully  agreed  between 
^  the  said  parties,  and  either  of  the  said  parties,  for  himself  and 
"  his  and  their  heirs,  doth  conclude,  condescend,  declare,  and 
^  affree  by  these  presents  to  and  with  the  other,  that  is  to  s^, 
^  imereas  the  said  Andrew,  &c.  have  this  present  term  of  St.  lu- 
^  lary  recovered  to  them  and  their  heirs  by  writ  of  Entrie  sur  dis^ 
^  seisin  in  le  postf  against  the  said  Peter  Vavasor,  according  to 
^  the  usual  order  and  form  of  common  recoveries  heretofore 
^  used,  the  manor  of  Spaldington,  &c.  that  the  intent  and  true 
M  meaning  of  all  the  said  parties  now  is,  and,  at  the  time  of  the 
^laid  recovery  had  and  suffered,  was,  that  the  said  recoverors 
^  and  their  heirs  immediately  from  and  afler  the  recovery  so  had 
"  and  executed  should  and  shall  stand  and  be  seised  of  the  said 
^  manor,  &c  to  the  only  uses  and  intents  hereafter  by  these 
^  presents  set  forth  and  declared,  and  to  no  other  uses,  intents, 
^  and  purposes,  that  is  to  say'',  and  declares  and  expresses  the 
tame  uses  mentioned  and  alledged  in  the  bar  of  the  said  Edward 
Vivasor,  without  any  variance.    And  farther  the  said  recogni- 
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tors  of  assise  foand,  that  the  tenements  now  pot  in  view  were,  &c. 
parcel  of  the  said  manor  of  Spaldington,  $ed  utntm  hidentura 
pned^  post  recuperationem  pned*  per  prtrfa^  Petrum  Vavasor  Ar^ 
mi^  in  forma  pried*  focf  4*  habtf  gei^  dot  pradT  promo  die  Fe* 
[  *  8  b.  3  truarii  ac  prinC  deliberaf  15  die  Februarii  anno  15  ^supradicf 
post  recuperationem  prced  existerf  ad  usus  in  eadem  spedfi^  ut  bona 
4*  sufficiens  in  lege  ad  ducendos  4*  declarandos  usus  prauT  recupe* 
rationis  pried  tenementonan  in  visu  recognitorum  pout  tf  in  querela 
pried^  specific!  necne  iidem  recognitores  penitus  ignorant^  4*  indepe^ 
tunt  advisamentum  Justii^  4*  ci^  hic^  4*  ^  videSitur  curiity  that  the 
said  indenture  is  good  and  snffident,  &c.  Then  they  foand  that 
the  said  recovery  of  the  tenements  aforesaid  was  to  the  same 
nses  in  the  bar  of  the  said  Edward  Vavasor,  as  the  said  Edward 
had  alledged ;  and  that  the  other  defendants  had  done  no  wrong 
nor  disseisin :  and  if  the  said  indoiture  is  not  good  and  sufficient,' 
&c.  then  they  found  against  all  the  defendants.  And  for  dif- 
ficulty the  said  Justices  of  asase  did  adjourn  the  parties  and 
the  record  before  the  Justices  of  the  Common  Pleas,  de  audien* 
do  4*  recipiendo  quod  iisdem  Justiciar'  dominie  Regime  de  pritd^ 
Banco  adtunc  4*  ibid  considerand^  vidMtur  in  hac  partem  And 
in  this  case  two  questions  were  moved  and  argued  by  the  Seijeants, 
at  the  bar.  f  1.  If  the  said  indenture  made  after  the  said  re- 
covery, was  sufficient  in  law  to  direct  and  declare  the  uses  of  the 
said  precedoit  recovery  ?  f  2.  If  upon  a  special  point  in  issue 
upon  an  absque  hoc^  the  recc^itors  of  assise  could  give  a  special 
1st  Objectioii.  verdict.  %  And  as  to  the  nrst  it  was  argued,  that  the  said  in- 
denture was  not  sufficient  to  declare  and  direct  the  uses  of  the 
said  precedent  recovery,  for  5  reasons  and  causes.  1.  When  a 
recovery  is  suffered  (it  being  without  consideration)  immediately 
after  the  recovery  the  law  adjudges  it  to  be  to  the  use  of  him 
who  suflers  the  recovery  and  his  heirs :  then  when  the  use  in 
the  case  at  bar  was  Vested  in  Peter  Vavasor  immediately  after 
the  recovery  executed,  before  the  said  indentures  made,  this 
use  so  vested  cannot  be  divested  by  any  declaration  or  agree- 
ment subsequent;  and  the  deed  indented  shall  not  conclude 
the  heir  in  this  case,  because  it  being  subsequent,  cannot  by  the 
law  divest  that  whidi  was  vested  immediately  after  the  recovery 
(«)  Postern  10.  had.  And  to  this  purpose  they  dted  the  books  in  (a)  89  As& 
k  Fitz.  Assise  p.  3.  &  46  E-  3,  Assise  S5T.  where  an  infant  brought  an  assise 

uainst  T.  of  certain  land,  the  defendant  said  that  J.  uncle  of 
the  infant,  whose  heir  he  is,  held  the  said  land  of  him  by  ho- 
mage, escuage,  and  four  marks  rent,  and  died  seised ;  and  be- 
cause the  plaintiff  was  within  age,  he  seised  the  tenements  by 
reason  of  wardship:  to  which  the  plaintiff  said  that  the  said 
J.  hdd  in  socage^  &c.  to  which  T.  the  defendant  said,  to  say 
that  you  shall  not  be  admitted,  for  the  said  J.  your  uncle 
upon  a  debate  betwixt  us  acknowledged  to  hold  the  same 
land  of  us  by  such  services  by  deed  mdented;  and  demand- 
ed judgment,  if  he  shall  be  recdved  to  say  the  contrary 
C  *  9  a.  3  *and  shewed  the  deed,  iu(u  and  that  case  for  difficulty  was  ad- 
journed into  this  court,  and  there  it  was  adjudged  that  the  said 
acknowledgment  or  declaration  by  deed  indented  should  not 
conclude  tne  heir  of  J.  and  the  reason  of  Thorp,  Chief  Ji^tice, 
who  gave  the  judgment,  ¥ras,  because  by  the  deed  ind^tedi 
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other  services  could  not  be  granted,  which  were  not  due  before, 
wherefore  take  the  assise.     So  in  this  case  at  bar  the  deed  in- 
dented subsequent  shall  not  conclude  the  heir  of  Peter  Vavasor, 
because  it  cannot  devest  the  use,  which  was  by  operation  of  law  /^\  g^^  Estoo- 
vested  immediately  after  the  recovery:  and  they  also  cited 35  H.  pelf3.*Fitz. 
6.  33.  b.     John  (a)  Crook's  case,  where  the  like  acknowledge  Estop. 57. 8 
ment  by  deed  indented  was  made,  &c.  and  estoppel  pleaded;  pbwd.136. a. 
and  it  was  adjudged,  that  the  declaration  by  deed  indented,  for  b.  Hob.  3i. 
the  certainty  of  the  services  should  not  bind  the  heir  of  the  te-  ^'  ^*''  ^*'  ■• 
nant,  who  was  party  to  the  said  deed  indented.      Secondly,  it  SDdObjection. 
was  objected,  that  every  declaration  of  uses  upon  recoveries, 
fines,  &c.  of  lands,  tenements  and  hereditaments,  ought  to  bef  t  Posteaio.b. 
certain  (otherwise  there  will  be  no  certainty  of  inheritances)  and 
this  certainty  ought  to  be  chiefly  in  three  things,  sc.  in  persons 
to  whom ;  in  lands,  &c.  of  which,  and  in  estates  by  which  uses 
shall  be  limited  and  declared ;  and  if  certainty  fails  in  any  of 
ihem,  the  declaration  is  not  sufficient.     But  here  in  the  case  at 
the  bar,  there  was  not  any  of  these  certainties,  when  the  reco- 
very was  sufiered ;  and  therefore  the  declaration  subsequent  in- 
iufficient,  Oportet  quod  certa  persona^  certce  terrce^  S^c.  et  certi 


status  comprehendantur  in  declarcUione  usuum.      The  third  ob-  3rd  Objection. 

(6)11  Co.  83. 

to  be  compleat  of  itself,  without  any  reference  to  indentures^or  utJiio.      ^' 


jection  was,  that  the  limitation  and  declaration  of  the  uses  ought  (*)  ^^     C^' 


other  writings  to  be  made  afterwards,  for  then  it  is  but  an  im-  Postea  io.b. 
perfect  communication,  and  no  compleat  declaration  (a)  :  and  J^{*®',^7if *•' 
that  it  was  but  a  communication  they  alledged  three  reasons ;  co.  23.  a.  b. 
].  That  the  uses  were  many,  and  of  great  variety  of  estates.     2.  8S.  a.  4  Co.  63. 
That  it  concerned  the  establishment  of  his  inheritance  of  a  great  Jl^X'  V^'ii** 
yearly  value  in  his  name  and  family,  and  therefore  the  intention  Bridgm.'ios*. 
of  the  parties  never  was  to  leave  it  to  the  sliding  and  slippery  Hob.iss.Hetl. 
memory  of  men,  which  would  be  lost  in  a  short  time,  and  es-  Yq^  im" «^*^ 
pecially  when  the  said  Elizabeth  (one  of  the  plaintiffs)  was  his  Roll.  Rep.  3S5. 
sister  and  heir,  before  whom  he  preferred  others  of  his  name  and  ^  ^<>i>*  ^*8* 
blood.     3.  Several  of  the  uses  and  estates  could  not  be  limited  4l^o^  *i^Co. 
with  such  qualities  and  privileges  by  word  without  deed,  as  the  £1.40/41.* 
me  limitea  to  the  said  Peter  Vavasor  (and  to  divers  others)  for  PJow<J«i^.b. 
lifei  without  (6)  impeachment  of  waste,  which  privilege  to  be  35.  'aTpit*. '   ' 
dispunishable  of  waste,  none  can  have  by  word  without  deed;  and  Waste 39. 1 H. 
therefore  all  the  words  which  passed  betwi;ct  the  parties  before,  ^*  ^p  ••  IJ J?' 
or  at  the  time  of  the  recovery,  were  referred  to  indentures  ♦to     r  *  9  b  1 
be  made  thereof,  and  sabut  a  communication,  and  no  compleat  7.4.a.2sH.7. 
agreement :  Quia  id  perfectum  est  quod  ex  omnibus  suis  partibus  24.  a.  31.  a. 
constat^  et  nihil  perfectum  est  dum  aliquid  restat  agendum.  p^k  sec/??! 

19  H.  6.  63.  b.  10  H.  7.  3.  a.  16  H.  7.  4.  b.  Poph.  193, 194,  195.  8  Co.  76.  b.  Br.  Waste  71.  Latch! 
t69. 

The  4th  objection  was,  that  the  said  indenture  was  butdirectory,  ^th  Objection, 
and  declaratory  of  the  uses  of  the  recovery,  and  was  not  of  any  force  Posteaii.  a.  b. 
to  raise  or  create  any  use :  then  when  the  issue  is,  whether  the 
ttid  recovery  was  suffered  to  the  said  uses  mentioned  in  the  bar, 
the  said  indenture  subsequent  might  pcradventure  be  good  evi- 

-  — ■ ' — 

(a)  This  proposition  must  be  understood  to  such  uses  as  A.  shall  hereafter  appoint,  or 
vkh  ooosiderable  qualification ;  for  it  is  clear  shall  hereafter  declare,  will  be  good.  Prat, 
that  a  declaration  toat  a  fipe,  &c.  shall  enure    Shep.  Touch.  519. 
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dence  to  persuade  the  recognitors  of  the  assize*  that  the  said  re- 
covery was  suffered  to  the  said  uses,  but  of  itself  being  subse- 
quent to  the  recovery  it  is  not  sufficient  in  law  to  direct  the  uses 
of  the  precedent  recovery,  unless  by  the  agreement  of  the  parties 
the  uses  were  so  declared  before,  or  at  the  time  of  the  recovery, 
and  then  the  declaration  precedent,  and  not  that  which  was  sub- 
sequent, is  the  declaration  which  binds  in  law,  and  the  subse- 
ouent  is  but  evidence  to  prove  the  precedent :  and  therefore  if 
tne  said  Edward  Vavasor  had  pleaded  the  said  recovery,  and 
pleaded  also  the  indenture  subsequent  to  the  effect  as  the  recog- 
nitors Jiave  found  it,  that  would  be  altogether  insufficient,  for  toe 
indenture  subsequent  is  but  the  report  and  evidence  of  a  former 
thinff,  sc.  <<  that  the  true  meaning  of  all  the  said  parties,  &c.  at 
tlie  time  of  the  said  recovery,  &c.  was,  that  the  said  recoverors, 
8cc."  and  evidence  shall  never  be  pleaded,  because  it  tends  to 
prove  matter  in  fact ;  and  therefore  the  matter  in  fact  shall  be 
pleaded  (b)  ;  and  if  that  is  denied,  the  evidence  is  to  be  given  to 
the  jury,  and  not  to  the  court.  And  therefore  in  9  E.  3.  5.  b. 
and  6.  a.  John  Darcy  brought  a  Quare  impedit  against  the 
bishop  of  Durham,  of  a  disturbance  to  present  to  the  church  of 
Simondsbury,  and  declared  that  king  Edward  2.  was  seised  of 
the  manor  of  Wreckes  in  Tindale  to  which  the  advowson  is  ap- 
pendant,' and  presented.  Sec.  and  made  the  descent  of  the  manor 
to  the  king  that  now  is,  who  gave  the  manor,  with  the  fees  and 
advowsons  to  the  plaintiff  and  his  heirs,  &c.  to  which  the  de- 
fendant said,  that  the  advowson  is  not  appendant  to  the  manor, 
&c.  to  which  the  plaintiff  replied,  that  to  this  averment  the  de- 
fendant should  not  come,  for  we  say,  that  one  Edward  late  king 
of  Scotland,  was  seised  of  the  manor  of  Wreckes,  and  of  the  ad- 
vowson, and  presented  to  the  church  as  appendant,  and  shewed 
how  afterwards  the  manor  came  to  the  hands  of  king  Edward  the 
grandfather  by  forfeiture  of  John  Baliol,  and  shewed  how  after- 
wards the  Kings  presented  as  appendant  to  the  manor,  where- 
fore the  plaintiff  did  not  conceive  that  against  so  many  present- 
ments as  appendant,  that  the  defendant  should  be  received  to  say 
that  the  advowson  is  not  appendant     And  Sir  William  Herle, 

C  *  10  A.  ]    who  gave  the  *  rule  said,  the  presentments  of  which  you  speak 
are  but  evidence  to  the  jury  that  the  advowson  is  appendant, 

fttii  Ottfttoiton.  nnd  evidence  shall  not  oust  the  defendant  of  his  plea.    The  fifth 

ond  Iniit  objection  was,  that  if  these  declarations  subsequent 
nhouhl  1)0  sufficient  in  law  to  declare  the  uses  of  a  precedent  re- 
cuvurv,  forasmuch  as  they  will  be  restrained  to  no  certain  time^ 
and  tfiorerore  may  be  made  many  years  after,  by  that  means,  es- 
tntoii,  lenHCB,  and  interests  in  ana  out  of  the  lands  vested  in  the 
mean  time  would  be  thereby  defeated,  which  would  be  full  of 

U)  t  Roll.  rot.  niUcliiof  and  inconvenience.     And  the  case  of  Arthur  (a)  Basset, 

«*t  by!i!w.    ^^'^^^^  yV"  ^^^y  **^  reported  by  the  Lord  Dyer,  3  &  4  Ph.  & 
pl.  17,  Ste,   '     Mil.  Mill  that  indentures  made  four  years  after  a  recovery  were 

held  sufficient  to  declare  the  uses  of  a  precedent  recovery,  was 
agreed  to  be  good  law ;  for  in  the  aaid  case  of  Basset  the  reco* 


(■)8oaUo  In  ipecial  vwillct*,  nnd  in  special    facts,  Rex  v.  Huggims,  2  L.  Raym.  1581.  S.C. 

"•■i^"^  <»niiiiou  of  tho  court,  facu  must    Strange  S85.  BmUs  t.  JWftr,  4  Price,  S40. 

not  merely  the  evidence  of   PoWr  v.  JafaMon,  a  Wb.  1C5. 


!l«. i6b.  DO^MAA^ft  CA^E,  17 


^rj  Was  soffi^r^d  in  16  H.  7.  hni  the  indentures  made  anno  20 
H.  7.  (which  was  long  before  the  statute  of  transferring  of  uses 
into  possession),  at  which  time  an  use  being  but  a  thing  in  coiifi- 
dttooe  might  be  directed  and  altered,  according  to  the  intention 
of  the  parties.     And  after  the  c6se  had  been  often  argued  by  the 
Serjeants  at  the  bar,  the  case  was  argued  by  the  Justices  at  the 
bentb.     And  it  was  unanimously  resolved  by  all  the  Justices  of  The  ases  of 
tfe  bench,  that  the  said  indenture  (a)  subsequent  (c)  was  suffi-  the  indenture 
cient  to  direct  and  declare  the  uses  of  the  precedent  recovery  are  su^cieot 
gainst  the  said  Peter  Vavasot  and  his  heirs,  for  so  it  is  con-  to  declare  the 
doded  and  declared  by  the  deed  indented,  that  the  intent  and  "JeccdeAt^re- 
trne  mcMing  of  all  the  parties  now  is  "  and  at  the  time  of  the  covery. 
sAid  recovery  was,  that  the  said  recoverors,  8cc.  should  stand 
seised,  &c.  to  the  only  uses  and  intents  by  these  presents  set  ^^  Moor  i^?' 
ferth  and  declared,  and  to  no  other  use,  intent,  or  purpose."  2  Roll.  Rep. 
Against  which  express  affirmation  and  declaration  by  deed  in-  56i.  iVent. 
dented,  the  said  Peter  or  his  heirs  shall  never  be  admitted  or  re-  bfcrTjac^si*' 
crived  to  say,  that  no  such  uses  were  declared  at  the  time  of  the. 
said  recovery,  but  that  the  said  recovery,  notwithstanding  the 
taid  subseqtkent  declaration,  shall  be  construed  and  adjudged  by 
fbrce  of  an  use  implied  by  operation  of  law,  to  be  to  the  use  of 
the  said  Peter  and  his  heirs :  but  this  declaration  by  the  said 
deed  indented  has  this  operation  in  law  against  the  said  Peter 
and  bis  heirs,  that  there  wa^  a  present,  certain,  and  compleat 
agreem^t  and  declaration  of  the  said  uses  at  the  time  of  the  said 
lecbveryj  for  so  the  indenture  expressly  purports ;  and  therefore 
tU  that  has  been  objected,  that  the  declaration  ought  to  be  pre- 
cedent, or  pre^nt  and  (2)  certain  and  compleat,  and  not  as*  a  (b)  Ant  9.  a. 
oommanication  with  reference  to  matter  to  be  put  in  writing  af- 
teNrard  was  well  agreed ;  but  now  this  deed  indented  in  judg- 
ment *  of  law  doth  itnport  and  witness  against  the  said  Petet    [  *  10  b.  ] 
Vavasor  and  his  heirs,  forastni^h  as  nothing  appears  to  the  con- 
tnnr,  that  there  was  a  cei'tain  And  compleat  declaration  of  uses 
H  the  time  of  the  said  recovery,  ahd  this  stands  upon  pregnant 
and  apparent  reason ;  for  inasmuch  as  Peter  and  his  heirs  are 
only  to  take  advatitage  for  want  of  declaration  of  uses,  reason  re- 
quires, that  this  declaration  of  the  said  Peter  by  his  deed  indent- 
ed should  stand  against  him  and  his  heirs :  and  this  case  is  not 
hke  the  said  cases  in  (r)  39  Ass.  &  46  E.  3.  cited  before ;  for  in  ^^)  39  Ah^.  5. 
such  case,  if  the  lands  were  held  before  in  socage,  the  tenant  pi.  3. 46  £.  3. 
coald  not  create  or  grant  knight's  service,  which  was  not  due  be-  A*t«i^^b' 
fere;  and  in  the  record  the  infant  was  not  made  heir  to  J.     But 
here  without  question  Peter  Vavasor  the  tenant  of  the  latid 
Bright  St  the  time  of  the  recovery  litnit  what  uses  he  would,  and 

(c)  After  the  stat.  89  Car.  If.  c.  3.  $  7.  this  last  statute,  it  has  been  doubted,  whether 

\j  winch  it  is  eaacted,  that  all  declarations  of  the  word  "  deed"  in  the  statute  does  not  mean 

tOMIi  or  confidences  of  any  lands,  &c.  shall  **  deed  indented**;  and  it  has  also  been  said,  that 

te  flUMiiferted  and  proved  by  some  writing  it  is  by  no  means  clear  that  the  common  law 

igmi  fay  the  party,  ftc. ;  a  doubt  arose  whe-  did  not  require  the  circumstance  of  indenting, 

mertbe  resoltinj  use  of  a  line  or  recorery  2Prest.ConT.  41.;  but  both  these  positions  ap- 

coali  be  defeated  by  a  subsequent  declaration,  pear  to  be  satisfactorily  combated  by  Mr.  Si^f- 

The  rttt.  Ann  c  16.  after  reciting  the  doubt,  den,  note  1.  Gilbert  on  Uses,  62.    Vid*  note 

ttidi,  that  the  uses  of  the  fine  or  recovery  (b)  Countett  of  Ruiland*s  case^  vol.  iii.  p.  53. 

■9 1»  *ftiiiqttiiMl]r  dedared  by  deed.  Siace 
▼ou  V.  c 
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<*  of  the  said  eldest  son  lawfully  begotten,  &c.  (and  so  to  the 
**  ninth  son  of  the  said  Richard).     And  for  default  of  such  is- 
"  sue  male  of  the  body  of  such  ninth  son,  to  the  use  of  the  heirs 
"  males  of  the  body  of  Sir  Peter  Vavasor  of  Spaldington,  Knt. 
<^  lawfully  begotten :  and  for  default  of  such  issue  male,  to  the 
"  use  of  the  right  heirs  of  the  said  Richard  Vavasor  for  ever. 
«  Provided,  &c." 
The  tenementB       And  farther,  the  recognitors  aforesaid  say  upon  their  oath 
pot  in  Wew^     aforesaid,  that  the  aforesaid  tenements,  with  the  appurtenances, 
tenements  spe-  in  their  view  put,  and  in  the  plaint  aforesaid  specified,  and  in 
ci6ed  in  the      the  recovery  aforesaid  comprised,  are  parcel  of  the  manors,  lands, 
whether  such^   ^"^  tenements  in  the  indenture  aforesaid  specified,  and  not  other, 
indentnre         nor  divers :  but  whether  the  indenture  aforesaid,  after  the  reco* 
made  and  de-   very  aforesaid,  by  the  aforesaid  Peter  Vavasor,  Esquire,  in  form 
tiie  recovery     aforesaid  made  and  had,  bearing  date  the  aforesaid  first  day  of 
had,  be  good     February,  and  first  delivered  the  aforesaid  15th  day  of  February 
andsnfficient    jn  the  15th  year  abovesaid,  after  the  recovery  aforesaid,  being 
the  uses  &e.     ^^  ^^^  ^^^^  ^°  ^^^  same  specified,  be  good  and  sufficient  in  law, 
the  recognitors  to  lead  and  declare  the  uses  of  the  aforesaid  recovery  of  the 
are  ignorant,     aforesaid  tenements  put  in  view  of  the  recognitors  aforesaid,  and 
they  are,  tlien    ^^  ^^^  plaint  aforesaid  specified,  with  the  appurtenances,  or  not, 
they  sav  that     the  said  recognitors  are  altogether  ignorant,  and  thereof  pray 
"Svery  was  t  advice  of  the  Justices  aforesaid,  and  of  the  court  here,  &c. 

the  u$>es  spe-     -^"d  if  to  the  same  Justices,  and  to  the  court  here,  it  shall  seem, 
cifi(  d  in  the      that  the  indenture  aforesaid,  by  the  aforesaid  Peter  Vavasor, 
e!V.  anVthe  ^^^'  ^^^^^  ^^^  aforesaid  recovery  in  form  aforesaid  had  and  made, 
other  defend-    bearing  date  the  aforesaid  first  day  of  February,  and  first  de- 
ants  did  not      livered  the  15th  day  of  February  in  the  15th  year  abovesaid, 
aaid^T!j).&  E.  ^^^^  ^^^  recovery  aforesaid,  being  to  the  uses  in  the  said  inden- 
ture specified,  be  good  and  snificient  in  law  to  lead  and  declare 
£  *  5  b.  ] '  the  *uses  of  the  recovery  aforesaid,  of  the  tenements  aforesaid, 
in  the  view  of  the  recognitors  aforesaid  put,  with  the  appurte- 
nances, and  in  the  plaint  aforesaid  specified ;  then  the  said  re- 
y        cognitors  say  upon  their  oath  aforesaid,  that  the  said  recovery  of 
the  tenements  aforesaid,  put  in  view  of  the  recognitors  aforesaid, 
with  the  appurtenances,  and  in  the  plaint  aforesaid  specified, 
was  to  the  same  pses  in  the  said  bar  of  the  said  l^dward  speci- 
fied in  manner  and  form  as  the  said  Edward  in  his  bar  afore- 
said hath  above  alledged:  and  that  the  aforesaid  George,  Richard 
Coats,  John,  William,  Robert  Thissylwood,  and  Robert  Ward, 
did  not  disseise  the  aforesaid  Thomas  Dowman  and  Elizabeth  of 
the  tenements  aforesaid  in  their  view  put,  and  in  the  plaint  afore- 
said specified,  with  the  appurtenances,  as  the  said  George,  Richard 
Conts,  John,  William,  Robert  and  Robert^  above  have  alledged; 
and  if  it  shall  seem  to  the  same  Justices,  and  to  the  court  here, 
that  the  indenture  aforesaid,  by  the  aforesaid  Peter  Vavasor,  Esq. 
after  the  recovery  aforesaid  in  form  aforesaid  made  and  had, 
Ifsnrhinden-    bearing  date  the  aforesaid  first  day  of  February,  and  first  deli- 
ture  is  insnffi-  vered  the  aforesaid  15th  day  of  February,  in  the  15th  year  afore- 
SITttse^****     said  after  the  aforesaid  recovery  is  insufficient  in  law,  to  lead  and 

declare  the  uses  of  the  recovery  aforesaid  of  the  tenements  afore- 
said  put  in  view  of  the  recognitors,  and  in  the  plaint  aforesaid 
specified :  then  the  said  recognitors  say,  upon  their  oath  afore* 
said,  that  the  said  recovery  of  the  tenements  aforesaid,  was  not 
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or  any  estate  or  interest  n)e6ne  be  vested :  and  as  when  a  com-  W^e"  » <'om- 
mon  recovery  is  suffered  without  consideration,  it  is  in  judgment  jj goffered*'^ 
of  law,  without  any  proof  to  the  use  of  him  who  suffers  the  re-  without  con- 
covery,  if  nothini?  is  proved  to  the  contrary ;  so  when  such  sub-  wtJeration,  the 
sequent  declaration  (as  m  the  case  at  bar)  is  made,  it  shall  be  the  party  suf. 
sufficient  of  itself,  without  any  other  proof  of  the  declaration  of  fering  the  re- 
the  same  uses,  either  before,  or  at  the  time  of  the  recovery,  if  no  ^oye''y,if  no- 
other  limitation  of  the  use  was  made,  nor  any  mesne  estate  or  tothecoutrary. 
interest  of  aiiy  other  thereby  defeated.     And  because  the  in-  instances 
tention  of  the  parties  is  the  direction  of  uses,  in  the  argument  where  an  act 
of  this  case  many  cases  were  put,  where  an  act  subsequent  shall  *haiT3"T' 
declare  the  intention  of  a  general  act  precedent :  as  if  (a)  te-  the  intention 
naot  in  tail  has  issue  two  daughters,  and  dies,  and  the  elder  en-  «^  a  general 
ters  into  the  whole,  and  afterwards  makes  a  feoffment  thereof  ^'^^  P*^®*^^'*'^"^' 
with  warranty,  this  is  a  lineal  warranty  for  one  moiety,  and  a  (n)  Lit.  sect, 
collateral  warranty  for  the  other,  for  the  feoffment  subsequent  ^^^*  J;**^?:*  ^ 
ihall  declare  the  intention  of  the  general  entity,  that  it  was  only  ^eu  a. 
for  herself,  or  otherwise  it  would  be  a  warranty  which  com- 
menced by  disseisin  for  one  moiety,  and  therewith  agreeth  Lit. 
cap.  Gar.  f.  160.     So  if  the  lord  comes  upon  the  tenancy,  and 
takes  and  drives  away  an  ox,  if  he  impounds  it,  the  taking  shall 
be  adjudged  for  a  distress:  but  if  he  kills  the  ox,  this  act  sub- 
sequent shall  declare  his  intention  ab  initio,  and  shall  make  him 
a  {b)  trespasser,  and  therewith  agree  12  Ed.  4.  8.  b.  28  H.  6.  5.  (b)  Perk.  sect. 
&C.     And  as  to  the  (c)  4th  reason  and  objection  which  wns  made,  j^^»  J^*  ^J; 
that  it  was  but  matter  of  evidence  tending  to  prove  to  what  uses  i46.  b.  Fitz. 
the  recovery  *was  had,  that  has  been  answered  before,  that  in    [  ♦  11  b,  ] 
judgment  of  law  it  is  sufficient  to  declare  the  use  when  nothing  Tresp.  67. 
appears  to  the  contrary,  as  in  the  case  of  indentures  precedent,  ylllxfl^^^Q^^** 
or  when  a  recovery  is  suffered  without  any  consideration,  and  (c)  Ant  9.  b. 
without  limitation  of  any  use :  but  as  to  the  point  of  pleading, 
it  was  resolved,  that  as  well  in  the  case  at  bar,  as  in  the  case  of  Where  there 
an  indenture  precedent,  and  recovery  suffered  m  ithout  considera-  *****  indentures 

«  «  Drecedentor 

tioD,  the  usual  form  of  pleading  ought  not  to  be  altered,  $c.  to  subsequent,  or 
aver  that  the  Recovery  was  suffered  to  such  uses  (d),  and  upon  where  the  re- 
tbe  evidence  the  court  ought  to  direct  the  jury  according  to  law,  fe^j'^^^^^jj^'^^^ 
or  that  they  should  find  the  truth  of  the  case,  as  in  the  case  at  consideration, 
bar  ihey  do.     And  the  Justices  in  this  case  cited  a  former  reso-  the  pleading 
lotion  in  the  point  in  the  Court  of  Wards,  between  the  same  neral^thatlhe 
parties,  Hil.  21  El.  the  whole  special  matter  as  before  being  recovery  wai 
found  by  office,  and  transcribed  into  the  same  court,  whereby  snared  to 
Sir  Christopher  Wray,  and  Sir  James  Dyer  assistants  to  the  said  J"^   ""'* 
court,  and  by  the  advice  also  of  other  Justices,  it  was  resolved,  ^g"  Moom""' 
that  the  said  indentures  subsequent  were  sufficient  to  declare  the  s  Roll.  Kep. 
uses  of  therecoverv  precedent,  because  nothing  appeared  to  the  ^J- 1  Ventr. 

/    \        A     J  i_      /•£•!  11^      D     I  f  i.      ..         368.  Cro.  Jac. 

contrary  (e).     And  as  to  the  fifth  and  last  reason  or  objection  512.  Anteaio. 
which  was  made,  it  was  answered  and  resolved,  that  no  mischief  a. 
or  incoDveniency  could  ensue  upon  this  construction,  as  was  pre- 
tended at  the  bar,  but  great  inconveniency  would  ensue  on  the 


(»)  Ace.  Tregams  v.  Fletcher,  2  Salk.  676.  jButheliv.  Burland,  Rep.  Temp. Holt,  733.  Vid. 

SuC.  1  L.Rayin.  155.  Hjote,  Counteu  of  Rutland's  case,  5  Co.  26  a. 

(t)  b  k  not  material  that  a  considerable  vol.ui.p.  51. 
twhat  ebpttd  befere  the  usei  are  declared. 
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^■■■■■■n  ji  dfviiv  jESXDiL  jiimu.  tn  mnnft  ;*|ii!ft 

flod  [TTRgisp»v>  (BtHer  ji  am  ajfimntiye,.  or  laynipe^  jatuwfiiig  to 

the  iane  joinoL  jmi  juc  jc  .ttnocpi  :ani  ^ins-  '^  ^«eiL  proved  bf 

«a  sumnBL     Mtm^  armmntMrn  jbu  mom,  Jmm  ad  tfascKs  cb- 

T  iBssa:  3tt  whl  ^■»™i"  *itt29ir  juMMfmt  jpfteca  /ncfic  Jk  pttart 

senrd  iflMUB^  j»  jbhs*  xiiomh  jdiL  dm  lik^  smL  oflit  i»  actms 
wfaicai  oBBiiiBeaemUBii  <aB9CCDSiiou.  aitteragtb  dm  gwiuMf  uuk  be 
piraitfrit^     ICdSESsiti&;iiaa  SI  $BaBEM.jBaaa^  wte^ 
OHoe  ift  ptt««MrrMfff^  jmimic  ohaii:  imne  i»  ]iitim£  1191011.  a  Me  wad 
•■Ttain  pomi:  one  or  rhti  xentaai  Ishk  ::  jmi.  duanibre  dm  itatale 

ad 
mptauatu  waaaa  is  tbe 
JLai  dm  oenuiL  dmctflf 
aipaa  At  gnmral  ^Twnrn  in 

aief2BX!S  anr  be  gibnat  in  eraieoKe :  so  tbet 
cm  gimirnTF  uad  dBSBahaaLboL  «ck  ccde^  act  at  Jbiuli  opoo 

31  2^  w&m:  ignuaax  dmv  vill;  so  aie  tbe 

3>  !jjcr!Eam  amt  tiuuclMi  m  mWh 

But 

dm  ode  jm  ORimir*.  tfr  viiKflL  dm^bflmr  ift  jpinnl  ooly 

agma.  %fmuLm  cirtntifc  dl«re  dbcv  «Himc  Im  a»  inini^glid  end 

fiBpmssd^m  open  a^icikcsL  veil:  joiigieneidL  ianez  wltbisk 

:bitt  cm  sunim  ^ml  &«  eibin  b«  ^qiMCv^  as  ^ 

BK  ia^asl  BtuacaasL.  bittmicest» 

ceaMA;  aaicitstciUK  in  T  K.^  lUe.X  BLfaraoght 

a£  credos  aicuBat  T«  ^  B.  tim  buefcieit  bb  tioatf 

^H^pag  his  b»ii»  je;.  tarn  ;mres  oc  eweihrr    ami  ipniKng  end 

€atTjTag  xmaj  hik  gnm:  dbe  lielkDiburt  DieaiL&iI  9^  was  bb  hte^ 

^ahmk  lamt  was  jmnai^  mal  dm  jaMT^ 

^2K  tbe  pmmciPsaBiacstues  vKve  mtaed  of  five  ecree 

a£  Eaode  n  ePBrhtBr  ciMiBCv  ok  eei^  sail  dbe  je&flrfaBcTs  eoceslor 


ai  dm  wd  tbree  acns  «if  B&nih&fw  oi  tk«  :  ami  an  cs]cbas|^  was 
mada  b^oeen  tbem  br  pajrot  vidkottt  s£«««^  x^  cbalt  tbe  plaintiff's 
AanM  bzie  dbe  tbree  acr»  iilT  amaiJMr^  ean  tbe  de* 
'9  jncmom  tbe  said  d^  acns  cf  Iitt»4  %  i^v^  wbereof 
•f  tboi  cBOoed  a»i  aMiiiM  il  as  aftdbekfifaMn^  and 
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died  seised;  after  whose  death  the  plaintiff  entered  into  both, 
wfcereupon  the  defendant  entered  into  the  meadow,  and   was 
seised  four  weeks  before  the  trespass,  and  digged,  &c.  and  prayed 
the  opinion  of  the  Justices  by  the  statute  of  W.  2,  cap.  SO. 
Hankfbrd,  **you  are  not  now  m  an  assise,  for  your  charge  is  but 
to  say,  who  was  tenant  of  the  freehold  at  the  time  of  the  trespass 
seppoced,  so  yon  have  nothing  to  do  whether  the  entry  be  con- 
geable  or  not" ;  wherefore  the  jury  found  for  the  defendant,  and 
upon  tliat  judgment  was  given.     By  which  it  appears,  that  upon 
the  said  collateral  issue  of  his  freehold  a  special  verdict  could 
not  be  •given,  and  that  this  case  was  out  of  the  said  act  of  W.    [  *  12  b.  ] 
2:  c  30.  which  act  was  cited  in  the  said  book :  and  in  (a)  at-  W^E.4.«9.a. 
tamt  io  8  E.  4.  29.  the  jurors  asked  if  they  mi^ht  give  their  ver-  Br* Attaint  87. 
diet  at  large,  as  in  assise,  and  the  Justices  said  that  they  could  Br.  Verd.  58. 
not  r6>,  9  H.  7.  5.    Brian,  Chief  Justice  heM,  that  in  rescous,  (^xpH^^Vbl 
which  is  a  writ  conceived  upon  a  special  matter,  sc,  the  tenure,  Br.  Verd.^. ' 
distress,  and  rescous,  the  verdict  shall  not  be  given  at  large,  al-  Plow.  93.  a. 
tfcoogh  the  general  issue  is  pleaded :  so  in  debt,  which  always 
comprehencK  certainty,  although  nil  debet  is  pleaded,  the  verdict 
tkall  not  be  siven  at  large,  because  these  and  the  like  writs, 
lAfch  comprehend  certainty,  are  out  of  the  mischief  of  the  said 
statute.     But  the  statute  extends  to  trespass,  because  the  writ 
is  as  general  as  the  assise,  because  the  plaint  and  count  in  them 
8fe  general,  for  which  reason  there  the  verdict  shall  be  given  at 
larger  and  that  is  by  the  statute ;  but  in  no  special  case  where 
the  matter  is  specially  counted,  no  verdict  at  large.     And  (c)  9  ^«)Plow.9S.a* 
H.  7.  c.   13.  b.  Fairfax  held,  that  in  no  case  where  the  issue  is  ^''*  Verd.  83. 
joined  upon  a  certain  point,  the  verdict  shall  be  given  at  larce,  i  AndwLsr. 
bat  in  trespass,  which  is  a  general  writ,  if  the  defendant  pleads, 
not  guilty^  the  jurors  may  give  their  verdict  at  large ;  and  so  in 
vt  assise  upon  ntd  tort^  ntd  disseisin^  the  jury  may  give  their  ver- 
Set  at  large.     So  in  28  H.  8.  Br.  Verdict  85.  the  court  of  Com- 
mon Pleas  cannot  suffer  verdicts  at  large  in  a  writ  of  entry  in 
the  natnre  of  an  assise,  because  it  is  Pracipe^  and  comprehends 
certainty.     And  in  the  reports  of  the  Lord  Dyer,  now  newly 
prioted,  Pasck,  11  El.  (d)  283,  284,  in  assise  betwixt  Butler  and  (<f)Dy.f85, 

Crouch  for  land  in  the  county  of  Somerset,  upon  an  absque  hoc  J?*-  P*'H' 
«  •    •  1  r  1     1     .    *  Post.  14.  b» 

iMoe  was  taken  upon  a  prescription,  upon  which  the  jury  gave 

a  special  verdict;  and  it  was  resolved  by  all  the  Justices  of  the 

C(»nmon  Pleas  in  cubictdo  meo  (as  the  Lord  Dyer  reports),  that 

upon  this  special  issue  by  an  absque  hoc^  and  not  a  general  issue^ 

a  piiectse  verdict  out  to  oe  given  of  the  one  part  or  the  other; 

which  was  a  resolution  in  the  point,  as  it  was  strongly  urged, 

tad  over^rolcs  the  point  now  in  question.     But  it  was  resolved  In  sll  ple^s,  as 

SSir  Edward  Anderson,  Chief  Justice,  and  all  the  Justices  of  ''^^  ^^^^^^ 
e  bench,  that  the  special  verdict  in  the  case  at  bar  was  well  comnMnpIeai 
finind ;  tfa^  held,  that  in  all  pleas,  as  well  of  the  crown  as  in  vis.  actions. 
Common  Pleas,  sc.  actions  real,  personal,  and  mixt,  and  upon  '^®**'  person^, 
ail  issues  joined,  either  between  the  King  and  the  party,  or  be-  ^pon  all  iuoea 

tvten  party  and  party,  the  jury  may  find  the  {e)  special  matter.  Joined  either 

Dotweeti  uie 
kia^and  the  partv,  or  between  part^  and  party,  the  jury  may  find  the  special  matter  which  is 
ftmaent,  and  tenos  only  to  the  issue  joined  ;  and  upon  the  law  of  such  matter,  they  may  pray 
t^tpnioB  of  the  court.  (e)  Dy.  118.  pi.  77.  l  Anders.  37.  Moor  858.  t  Inst.  425.  Hob. 

^.  Co.  mu  296.  b.  9aff.  b.  Plow.  92.  at  b.  93.  a.  101.  b.  Ooldsb.  S4.  3  Leon.  136.  Stmmf.  Pleas 
C«.  1^.  b.  165.  a.  Com.  W%.  Pleader  9. 2. 


22.  D0WMAN*s  CASE.  Part.  IX,— 18  a. — ISb- 

\9\nch  is  pertinent,  and  tends   only  to  the  issue  joined,  upon 

which,  being  doubtful  to  them  in  law,  they  may  pray  the  opinion 

of  the  court  (f)  :  and  this  they  may  do  by  the  common  law, 

r  *  13  a.  1    ^'^^^^  ^^^  ordained,  that  ^matters  in  fact  shall  be  tried  by  ju- 

(a)iRolKRep.  Tors,  and  matters  in  law  by  the  Judges:  And  as  ad  (a)  quastio^ 

152. 2  BulRt.     nemfacti  non  respondent  Judices^  ita  ad  qiuestionem  juris  non  r^- 

314  sVcl^     spondentjuraf  (g)  ;  but  their  duty  is  to  find  veritatemfacti^  and 

i?7.Piowd.       ^^  refer  the  discussion  of  the  law  to  the  Justices,  and  therefore 

114.  b.  Postea   their  finding  is  called  (i)  veredicto  quasi  dicf  veritatis  the  saying 

25.a.8Co.id5.  ^p  jj^^  t^uth,  and  the  determination  of  the  Judges  is  called  /i^ 

a.  11  Co.  1<).D.      ...  .    •       .     J.  ^  •  r  •  •       •      .i_  •  c 

Co.  Lit.is5.a.  dtctum^  quasi  juris  dtctumy  t.  e.  Ipsa  viva  vox  juriSy  the  saymg  ot 
155.  b.  2?6.  a.  the  law,  and  the  wisdom  of  the  law  was  to  refer  things  to  per- 
226.  a.  *  *^"^  '°  which  they  had  knowledge,  and  were  expert,  according  to 
(c)8Cr.iso.a.  the  ancient  rule,  Q^d  (c)  quisque  norit  in  hoc  se  exerceat ;  and 
11  Co.  10.  b.  therefore  the  law  will  not  compel  neither  the  jurors,  who  have 
Lit.  125.  a.  13  °^^  knowledge  in  the  law,  to  take  upon  them  the  knowledge  of 
Co  11.  points  in  law,  either  in  cases  which  concern  life  or  member,  or 

inheritances,  freehold,  goods,  or  chattels,  but  leave  them  to  the 
consideration  of  the  Judges ;  nor  the  Justices  of  assise,  nor  any 
other  Judges,  be  it  in  rieas  of  the  Crown,  or  Common  Pleas, 
to  give  their  opinion  of  questions  and  doubts  in  law  upon  the 
sudden ;  but  in  such  cases  have  the  truth  of  the  case  found,  and 
upon  conference  and  consideration  to  adjudge  according  to  the 
law  in  such  cases.  And  therefore  it  was  resolved,  that  the  said 
W  2  Inst.  421,  act  of  W.  2.  c.  (d)  30.  was  but  an  afiirmance  of  the  common 

JL99    A.0^    Art*  ^ 

"^     '  *  '     *     law;  and  this  appears  by  the  statute  itself,  and  by  authorities  in 

law  in  all  successions  of  ages.     And  as  to  the  statute,  the  pre- 
cedent and  subsequent  clauses  were  considered.     The  precedent 
(e)  2  Inst.  425.  is  (e),  Habeant  omnes  justiciarii  de  bands  in  itineribus  clericos 

irrotulantes  omnia  plad  coram  eis  placitata^  sicut  antiquitus  habere 
consueverunt,  which  clause  appears  to  be  in  affirmance  of  the 
(/; 2 Inst 426.  common  law.     The  subsequent  is.  El  {J')  de  catero  nonponant 
justiciarii  in  assisas  autjuratis  aliquosjuratores  nisi  eos  qui  ad  hoc 
prius  sint  summoniti^  for  at  the  common  law  they  ought  to  come 
in  by  the  return  of  the  Sheriff.     And  so  the  middle  clause  touch- 
ing the  point  in  question,  that  Justic\  8^c.  non  compellant  juratorei 
dicere  prcecise^  Sfc.  was  but  a  declaration  of  the  common  law,  as 
well  for  the  relief  of  the  jurors,  who  upon  their  oath  shall  not 
be  compelled  to  find  at  their  peril  things  doubtful  to  them  in 
law,  but  also  for  a  good  caveat  to  Justices  of  assise  and  other 
Judges,  that  they  do  not  upon  the  sudden  over-rule  questions  in 
law;  for  every  Judge  ought  in  giving  his  judgment  in  doubtful 
cases  to  avoid  two  things,  sc.  Prcecipitationemy  quia  ad  pceniten^ 
tiam  properat  cito  quijudicat :  et  morosam  cvnctationem^  sc.  either 
when  the  law  is  determined,  or  to  make  a  question  in  law  where 
42one  is,  to  delay  the  party,  which  is  in  effect  a  denying  of  jus* 
C  *  13  b.  ]    ^*^^'     *And  for  the  better  direction  of  Judges  in  such  cases, 
and  for  the  advancement  of  common  right,  it  is  enacted  by  the 
{g)  Wcstra.  3.    "^xt  chapter  following,  sc.  {g)  c.  31.  Cum  aliquis  placitatur  coram 
c.  31.  %  Inst,      aliquibus  jusitc\  proponat  exceptionem  (5.  a  matter  which  he  sup- 
426,43^7,428.    pojjes  will  serve  him  in  law)  S^  pet  at  quod  justiciarii  earn  allocent 

quam  si  allocare  noluerint,  8^  ille  qui  exceptionem  proposuerit^  scri- 


(f)  Vid.  note  (r)  Petham*$  case,  vol.  i.  p.  1 1.    (g)  Vld,  Hargr.  n.  (5)  Co.  Lit*  155.  b. 
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&itf  fZZam  exceptionetn  Sf  petat  quod  justicumi  sigillum  suum  appa^ 
fuuU  in  testimonium^  justiciarii  apponant  sigilla  sua,  Sfc.  and  this  ta)5ndz 
was  to  prevent  precipitation  of  Judges  in  over-ruling,  ex  impro*  v.  so.  in  fine. ' 

woj  questions  in  law :  for  it  is  a  good  rule  in  the  {a)  ninth  (^)  ^^'  Chal- 

chapter  of  Judges,  consider,  consult,  and  then  give  judgment.  Errorm.pfu* 

Vide  for  the  bill  of  exception  (i),  9  Ass.  p.  8.  (c)  11  H.  4.  52.  b.  Challenge  8. 

65.  b.  92.  a.  b.  21  E.  4.  11.  b.  Regist.  182.  a.  b.  Book  of  En-  (£>Br^rror50. 

tries,  tit.  Error  in  the  Division  of  Exception.  ^'^  ^"^'  ^• 

By  authorities  in  law  touching  the  second  point  of  the  case  Special  ver- 

BOW  in  question,  and  1.  of  special  verdicts  given  in  criminal  ^*^^*  '°  crimi* 

■'.1        -  /••!•*         a.    ^  ^t_     TV      >        •*-         •  naicanses. 

caases,  either  in  case  of  mdictment  at  the  King  s  suit,  or  m  ap-^ 

peal  at  the  suit  of  the  party  (d),  3  E.  3.  Itinere  North,  (e)  Coron.  (d)  Br.  Clial- 

284.  S.  was  indicted  of  the  death  of  N.  and  arraigned  upon  it^  chaUe^n^eeo* 

and  pleaded  not  guilty,  and  the  jury  gave,  a  special  verdict  to  (eykuHmt  Pil 

thisefiect,  that  a  contention  was  moved  betwixt  them,  where-  Cor.  I5.a.i65. 

upon  the  said  N.  now  dead  struck  S.  cum  quodam  baculofraxineo  ^' 
in  capite,  ita  quod  cecidit^  4*  prced^  &  statim  cum  surrexit  Jugit  in 
quantum  potuit,  Sf  prced"  N.  ipsum  secutusfuisset  cum  prced!  bacido 
ad  ipsum  interficiend*  si  potuisset,  Sf  ipsum  fugavit  usque  quendam 
murum  inter  duas  domus  scituatum,  ultra  quem  transire  non  potuit 
idio  modoj  4*  cum  percepisset  prced!  N,  ipsum  velle  intetfecisse  cum 
pTiti  baculo,  4*  q^^  mortem  suam  propriam  evadere  non  potuisset 
nisi  se  defendisset,  cepit  quendam  polhach  4*  ipsum  N.  cum  eod!  re-^ 
pereussit  in  capite  ita  quod  statim  inde  obiity  SfC.  unde  die"  quod 
pned^  S.  se  defendend!  pi'tEdH  N,  interfecit,  4"  ^^^  perfeUmiam  out 

wuditiam  pracqgitatam,  SfC.  and  this  verdict  finding  the  matter  at  (/)  Stamf.  VU 

large  was  received,  and  he  had  his  pardon  of  course,  and  there-  ^®''  ^^-  *•  ^^ 

with  agree  3  E.  8.  Coron.  {/)  286.  43  (g)  Ass.  p.  31.  (A)  26  H.  8.  o^/sfai!If.  Pi. 

5.  a.  44.  (0  E.  3.  44.  a.     In  an  appeal  (h)  of  death  against  Wil-  Cor.  i5.a.  Br. 

liam  Halbener,  he  pleaded  not  guilty ;  and  the  jury  found  a  ver*  S^'^'ilg'  ^*'** 

diet  at  large,  sc  that  the  deceased  struck  the  defendant  on  the  (W)  Br.  Cor.  i. 

neck,  so  that  he  fell  to  the  ground,  and  when  the  defendant  was  (<)  Br.  Corone 

upon  the  ground,  the  deceased  drew  his  knife  to  have  killed  the  l7*Fti/cor** 

defendant,  and  the  defendant  lying  upon  the  ground  drew  his  94.  stamf.  PI.  . 

kniCe,  and  the  deceased  was  so  hasty  to  have  killed  the  de-  Cor.  16. 

fimdant  that  he  fell  upon  the  defendant's  knife,  and  so  killed  corf  w?b.^6. 

himself:  and  it  was  adjudged,  that  forasmuch  as  the  deceased  a.  165.  a.  42  e! 

killed  himself  in  the  manner,  it  was  adjudged  upon  this  special  ^-  ^  «• 

verdict,  that  the  defendant  was  not  guilty,  and  his  goods  not  jj   "**'* 

finrfeited.     Vide  Fitz.  (A)  Coron.  94.  and  therewith  a^ree  (/)  44  [  «  14  a.  ] 

Ass.  p.  17*  *{m)  45  E^  3.  20.  a.     In  a  Formedon  the  demandant  Special  ver- 

cmmted  of  a  gift  made  to  J.  de  C.  in  frankmarriage  with  Johan  ^^^ in. forme-, 
the  donor's  sister,  the  tenant  pleaded,  that  the  tenements  were 

given  in  fee-simple,  and  traversed,  that  he  did  not  give  them  ^  aof  a*  Br.^^* 

modo  ^  forma  as  the  writ  supposes :  and  afterwards  by  Nisi  prius  FraDkmar. 

before  Whichinirham  and  Chrre  a  deed  was  shewed  in  the  evi-  ""iwre  1.  Br. 

dence  that  the  donor  gave  to  J.  de  C.  in  liberum  maritagium  tene-  ^jfit«J'|,'^. 

mento  prad^  cum  JoharC  sorore  sud,  habend*  Sr  tenend^  tenementa  117.  b. 
pTitd^  pradf  Johanni  Sf  Johanna,  4-  heredibus  suis  imperpetuum  ,• 
4"  qiua  aliqua  verba  in  dicto  facto  contentd  sunt  in  liberum  mari'- 
tagium,  4*  aliqua  infeodo  simplici,juratores  nesciunt  indicare  veri' 
totem,  4*  petunt  discretionem  Justiciariorum  super  inde :  and  upon       , 


(h)  Appeab  of  murder,  treason,  felony,  or  other  offences,  abofi8hed|^59  Geo.iI&e«p*  4€. 
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tbis  verdict  so  fbimd  at  leogtb,  }Q/igmfi^  wil9  gi««a  9§mm^  Am 

demandant,  because  a  iee-simpl^  ^ad  not  9M  estate  in  fraak- 

marriage,  past  by  the  deed.     By  which  jadgmeBt  it  appears, 

that  in  a  wiit  which  comprehends  certain^  (as  in  a  Rrmeicm)  a 

special  yerdict  may  be  given.     Fide  l6  £.  S.  Verdict  £1.    Fide 

42  E.  3,  1.  in  dower,  47  £.  3.  19-  t'm  prdtcipe  qmd  reddtUf  xnpoa 

an  issue  collateral  to  tUe  point  of  the  writ,  30  E.  S.  &  9  H.  7. 

3.  in  Bescoys,  41  £.  3.  IQ.  in  Accompt.  40  £•  a.  2.  in  Debt,  28 

H.  8.  Dyer  32.  b.  in  Debt  Pasch.  1  &  2  PkiL  &  Mar.Dy.  115. 

b.  in  Covenant.  Mich.  1  &  2  EUxp  Dyer  17S.  in  Attaint.  8  EL 

Dyer  192.  b.  in  Debt.  9  £L  Dyer  26a  in  Debt.  Mich.  10  &  II 

i^Iiz.  Dyer  279-  b.  in  Debt  13  £L  Dy.  300  b.  im  oeeiitmcJtrakB^ 

39  |L  8.  Dy.  47.  m  Trespa^  Pasch.  1  &  2  FUL  and  Mar.  Dyw 

'    114.  in  Trespaas.  Plow.  Com^d&ia  assise  of  fresli  force  brongfat 

by  the  Parson  of  Honey-lane. 

Botif  jaron         Attd  nolc,  reader*  in  all  caaea  when  jutom  fiod  the  («}sp^ 

find  mmtter  mt    ^l  flatter  dottbtfiil  in  law  pertinent  and  fending  to  the  issue 

^^^^IT^  ^  which  they  are  to  try,  there  tl^  Court  ought  to  accept  i^  but 

their  charge,     whieu  they  find  matter  at  large  which  is  not  ptfOne^  aud  lend* 

and  which  ii     i^g  io  the  point  in  issue,  upon  which  they  are  to  give  their  ver» 

to  u^li^r^    dici^  there  the  Court  ought  to  disallow  it,  as  impertinent  to  the 

joined,  the        i|sue  and  to  their  charge.     And  upon  thia  diffsreace  the  booka 

^lo*^  th?  ^'**   vbich  have  some  shew  of  contraries  are  well  reconciled.    For 

dir^      ^"'   ezaniple,  in  the  case  of  7  H.  4u  11.  a^  the  issue  in  (b)  tie 


diet  example,  in  the  case  of  7  H.  4u  11.  a^  the  issue  in  (i) 

M 11  Co  15.  li!^^  j<>^^  upon  the  freehold  at  the  time  of  the  trespass,  foraa- 
a.  Pk>wd.9!Si  a.  mudt  as  it  is  found  that  the  [Jaiutiff  entered  into  the  said  three 
Boh.  53.  s  acres  of  meadow,  upon  whom  the  defendant  entered,  and  was. 
mrd.^»ir.^  seised  by  four  weeks  befcMre  the  trespass,  although  tbgy  found  aa 
36%,  pL  15.  *  exchange  by  parol  of  lands  in  sereral  couutiea  which  was  (c) 
^ttifi.Cro.  void  in  law,  so  as  the  entry  of  the  plaintiff  was  lawfiil;  yet  the 
Car^'risr*  ^^^^  being  joined  upon  the  fire^old  at  the,  time  of  the  trespass, 
its.  1  slid.  96.  Hankford  said  to  the  jury,  in  suck  case,  according  to  law,  toL 
^^^^^  ^'  your  charge  was  but  to  say,  who  was  tenant  of  the  freehold  the 
(4)  Br.  Tket-  ^7  of  the  trespass ;  so  whether  the  entry  of  the  plaintiff  be  law*? 
[  *  14  b.  ]  ful  *  or  not,  you  have  nothing  to  do^  wherefore  the  jury  found 
MP  81.  Br.  for  the  defendant  Which  book  proves,  that  the  jurors  cannot 
^1^^^^^  find  matter  at  large  which  is  not  within  their  chaj^  and  with 
(c)  1  RpiL  814.  ^hich«  having  r^;ard  to  the  issue  JQiued,  they  have  nothing  to 
Ci.  Lit. 50. a.  do:  by  which  is  strongly  implied,  that  if  the  special  matt»  had 
Perfc.tcci.244,  tjg^u  vii^n  iij^ir  charge,  and  tending  to  the  issue,  with  which 

they  had  to  do,  that  it  should  be  allowed;  and  in  the  s^id  book 
(^Br.  Attaiat  of(^  7  £.  4.  29.  a.  it  dothk  not  appear  what  was  the  issuer  nor 
sT^r.  Vcr.      wjiat  special  matter  they  wpuld  have  found ;  and  therefore  it  ia 
YetMtnlS^     to  be  intended  according  to  the  said  dtflkrencew    And  as  to  the 
(t)  9  B.7. 15.    opinions  in  (r)  9  H*  7.  in  the  same  cases  there  is  diffisrence  of 
tt/vjTr^*'*'  of  opinions,  and  therefore  they  are  to  be  reconciled  as  aforesaid. 
jitiu»ill%^  And  as  to  the  said  opinion  of  (/)  11  £1.  and  in  the  same  case 
(/>  Ofer  sas,   there  was  other  clear  matter  to  arrest  the  judgment ;  and  the 
!bu^  ifib       ^P""on  which  was  conceived  in  that  point  was  i>i  cubiculo,  with- 
out open  argument,  and  therefore  if  it  shall  not  be  intended  ac- 
cording to  the  said  difference,  it  has  not  any  warrant  of  any 
book  ruled  in  the  point,  but  ift  against  ail  the  said  judgii\enta 
and  authorities  in  law  in  all  successions  of  ages ;  and  afterwards 
i^t,  watgiien  in  th^  principal  ca^  as  follows,; 


Jd  quern  diem  venenmt  tarn  prteS  Tho.  Dcrnnan  4r  El.  guam  ^if^^]/^^ 
pref  Ed.  Pavasor  et  Geo.  Vavasor^  8fc.  per  aUorri  suos  pratT  et  vidcantcaV  a. 
mperhoc  visis  pnemissis^  et  per  JusM  hie  plene  intellectis^  videtur 
eudem  JusticiariiSj  quodpra^  indentura  per  prcefaf  Pet.  Vavasor 
Amigerum  post  pned^  recuperationem  in  forma  prad^  factam  4* 
hkiUtm^  JkU  bona  4*  si^^iens  in  lege  ad  ducendos  ^  declarandos 
ma  recuperaiit^nis  prad*  de  tenementis  prceS  cum  pertinentiis  in 
vimpositis^  4rc,  superius  specificatis,  4*  9^od  recuperatio  prced^  per 
frafaf  Andream  Windsor^  ^c.  versus  prcefaf  Pet.  Vavasor  Ar^ 
mgerum  injormd  prted^  habitdjuit  ad  eosdem  usus  in  proed!  barra 
fr(ti  Edw.  Vavasor  superius  specificaf  modo  4*  forma  prout  idem 
Eiwardus  in  barra  sud  prted!  suferiw  adlegavit.     Ideo  considera" 
tm  est^  quod  pned'  Thomas  Dawman  8f  Elizabetha  nihil  capiant 
per  breve  suum  prced^  sed  sint  in  misericordid  profalso  clamore  suo, 
^  quod  priedicti  defendentes  eant  inde  sine  die.     After  the  said  re- 
solutioD  in  the  Court  of  Wards,  Dowman,  not  satisfied  with  it, 
bno^t  tl»e  said  writ  of  assise  after  the  d«ath  of  Sir  James 
Dyer»  Chief  Justice  of  the  Common  Pfeas,  who  was  a  Judge  of 
profawd  kaowtedge  and  judgment  in  the  laws  of  the  land,  and 
espedally  io  the  form  of  good  pleading,  and  the  true  entry  of 
jadgmentSy  8cc*  and  of  a  great  piety  and  sincerity,  who  from  his 
kourt  abhorred  all  eorruption  and  deceit,  of  a  bountiful  and 
flcoeioiia  disposition,  and  a  *  patron  and  encouraeer  of  men    [  *  1^  a.  3 
Mumed  in  the  laws  a»od  expert  derks  of  singular  diligence  and 
observatioii,  as  appears  by  his  Book  of  Reports,  all  wrote  with 
hit  own  haad,  apa  of  a  handsome,  reverend,  and  venerable  coun- 
tmance  aed  personage.     And  according  to  the  said  di£ferences 
it  WIS  reaoWed  Mich.  44  &  45  Eliz.  by  the  two  Chief  Justices 
Fc^riiam  and   Anderson,   and  by  Periam,   Chief  Baron,   and 
Oawdy,  Justice,  in  the  case  of  John  Littleton,  Esq.  which  was 
rsferrod  to  them  by  the  command  of  Queen  Elizabeth.     And  so 
was  it  resolved  by  all  the  Justices  of  the  Common  Pleas,  termino 
MM.  anno  9  Jacobi  Begisy  upon  evidence  to  a  jury  at  bar  in  the 
case  of  Sir  Richard  Champernon,  who  claimed  the  whole  inhe- 
ritance of  Charles  late  Earl  of  Devon,  that  indentures  subse- 
quent were  sufficient  to  direct  the   uses  of  a  fine  precedent 
against  the  Earl  and  his  heirs,  for  the  reasons  and  causes,  and 
1^  the  cautions  aforesaid. 


96  ANN!  BEDIMGTIELD*^  CASE*  Part  IX. 


i\NNE  BEDINGFIELD'S  CASE, 


Hilary,  28  Elizabeth, 


In  C.  B.  in  Dower. 


Annb  Be-        Im  a  writ  of  dower  to  be  endowed  of  the  manors  of  O.  and  N.  and  of  several 
^^  others,  the  tenant  cast  an  essoin,  which  was  challenged :  but  the  court  al-* 

Tho.  Bbdino-        lowed  it,  and  held,  that  the  stat.  12  £.  3.  de  essonus  calumniandit  extend* 
^i^^Ji*  to  an  essoin  of  the  king's  service,  and  not  to  a  common  essoin. 

Afterwards  the  tenant  purchased  a  writ  ofdrcumtpecte  agoHs,  setting  forth  that 
the  husband  of  the  demandant  died  seised  of  the  manor  of  N.  in  fee,  which  he 
held  of  the  queen  in  chief  by  knight's  service;  the  tenant,  his  son  and  heir  of 
full  age,  as  by  a  certain  inquisition  is  found,  &c^  by  reason  whereof  the  queen 
has  seised  as  well  the  said  manor  of  N.  as  the  manor  of  O.  and  A.  Sec, 
and  because  the  queen  was  bound  to  restore  the  tenements  tarn  itUegre,&c. : 
therefore,  the  judges  were  commanded  to  surcease,  &c.,  upon  which  it  was 
resolved,  that  this  writ,  which  is  in  the  ntiture  of  an  aid  prayer  of  the  king, 
cannot  extend  to  any  manors  not  found  in  the  office ;  and  as  to  the  manor 
of  N.  the  court  disallowed  the  writ,  and  gave  a  day  in  another  term  to  the 
tenant  to  plead  issuably.  In  which  term,  his  counsel  oflered  to  plead  de- 
tainment of  charters  by  the  demandant.  Resolved : 
1.  The  charters  ought  to  concern  the  land  whereof  dower  is  demanded,  and 
not  other  lands  descended  to  the  heir, 

S.  The  plea  ought  to  shew  the  certainty  of  the  charters,  or  that  they  are 
in  a  chest  or  box,  locked  or  sealed. 

0.  No  stranger,  although  tenant  of  the  land,  and  having  the  evidences  con* 
veyed  to  him,  can,  in  a  writ  of  dower,  plead  detainment  of  charters ;  but 
this  plea  lies  only  in  privity,  }o  wit,  for  the  heir  of  the  husband :  also,  the 
heir  shall  not  plead  detainment  of  charters,  1.  If  the  heir  has  the  land 
by  purchase.  2.  If  the  heir  has  delivered  the  charters  to  the  wife.  3.  If 
the  heir  be  not  immediately  vouched.  4.  If  the  heir  comes  in  as  vouchee, 
having  no  land  in  the  county  where  the  land  is  demanded.  5.  If  he  comes 
in  as  tenant  by  receit. 

4.  In  a  writ  of  dower  against  guardian  in  chivalry,  he  shall  not  plead  detain- 
ment of  charters,  for  he  cannot  conclude  his  plea  that  he  is  ready  to 
render  dower,  if  the  demandant  will  deliver  the  charters. 
Afterwards  the  tenant  waived  his  plea  of  detainment  of  charters,  and  plead- 
ed lie  unquet  accouple  in  loyal  matrimony,  upon  which  it  was  written  to  the 
bishop  of  the  county,  in  which,  &c.  and  upon  his  return,  that  the  de* 
mandant  and  her  husband  were  joined  together  in  lawful  matrimony,  she 
had  judgment.  S*  C.  [l  Leon.  284.  4  Leon.  87.] 


15  b. —  16  a.  AKNS  BBDIKGFIELD'S  CASS.  27 

Anne   BsDiNonsLD,  late  wife  of  Edmond  Bedingfield,  Esq.  ^®*?^  ^° 
(son  and  heir  of  Henry  Bedingficld,  of  Oxborough  in  the  coun-  ^i^,  f  Sai^! 
tj  of  Norfolk,  Knt)  brought  a  writ  of  dower  against  Thomas  43  b. 
Bedingfield,  Esq.  son  and  heir  of  the  said  Edmond,  to  be  en- 
dowed of  the  manors  of  Oxborough,  Nectoh,  and  many  other 
manors,  lands,  and  tenements,  in  the  county  of  Norfolk  of  a 
great  yearly  value,  &c.     And  in  this  case  divers  points  were  re- 
solved by  the  Court  of  Common  Pleas.     1.  That  where  in  the 
said  writ  the  said  Thomas  cast  an  essoin,  it  was  challenged,  be- 
cause by  the  statute  de  essoniis  calumfiiandis  made  12  E.  2.  it  is  W  i  Roll.  8«f . 
enacted,  qtiod  turn  jacet  essonium  in  breve  de  dote  :  but,  because  j  e.  4.  jT/b.^* 
the  common  (a)  essoin  has  been  always  allowed  in  a  writ  de  Noy  144. 
Dote^  therefore  the  Justices  construed  the  statute  to  extend  to  an  The  essoin  al«  ^ 
essoin  of  the  King's  service,  and  not  to  a  common  essoin  (a)  4*  ^^^^' 
eo  poiius  because  the  said  act  adds  a  reason  of  the  purview,  s.  (^)  Br.  Essoin 
quia  videlur  deceptio  4*  prorogatio  jttrisj  and  that  is  properly  to  86.  Flu.  Essoin 

be  intended  of  an  essoin  of  the  Kincfs  service,  which  is  a  delay  f^^    „    . 

J  ^«         r    •  1  ^  1  ®  Tr«»    ^  V«   «   «r%    i_    /r\  "i    (*)  Br.  Essoin- 

and  prorogation  of  right  by  a  year.     Vide  4  £.  S.  36.  b.  (6)  4  lo^. 

Ass.  pi.  2.  Long  (c)  5  £•  4.  70.  a.     Then  the  said  Thomas  pur-  The  tenant 
chased  a  writ  out  of  the  Chancery  *called  a  writ  of  {d)  Circum^    [  ♦  16  a.  ] 
ipecte  agatiSy  setting  forth,  that  whereas  the  said  Edmond  was  purchased  a 
sdsed  of  the  manor  of  Necton  in  the  county  of  Norfolk  in  fee,  J^ct'^e^SSr 
and  held  it  of  the  Queen  in  chief  by  knight's  service,  and  died  setting  forth ' 
thereof  seised,  the  said  Thomas  of  full  age,  prqutper  quandam  ^^^'^ 
inquiniion*  comperC  est^  Sfc.  by  reason  whereof  the  Queen  has  demandant 
seised  as  well  the  said  manor,  as  the  manors  of  Oxboroiigh,  died  seised  of 
Aihil,  &c  and  because  the  Queen  was  bound  to  restore  the  te-  tJ«mwjorof 
Dements,  tarn  integre^  Sfc.  as  they  came  to  her  hands,  therefore  which  he  held 
the  Judges  were  commanded  to  surcease  domiiia  (e)  Regina  in^  of  the  queen  in 
cansulta :  it  was  resolved,  that  this  writ,  which  is  in  nature  of  an  ^^^-^  u^^ 
aid  prayer  of  the  King  cannot  extend  to  any  manors  not  found  vice,  the  te^ 
in  the  office,  because  the  Queen  by  the  law  cannot  seise  more  ma-  nant,  his  son 
nors  than  are  comprised  within  the  office.     And  as  to  the  manor  JjJ^  as^y^a^"^ 
of  Necton,  which  appears  by  the  writ  to  be  only  found  in  the  certain  inqnU 
office,  the  case  was  well  debated  at  the  bar  and  bench.     And  *>^on  is  foond, 
the  tenant's  counsel  cited  the  books  of  8  E.  3.  15.  18  E.  3.  38.  whc^wrth!?** 
19  E.  3.  Aid  de  Roy  64.  39  E.  3.  8.  46  E.  3.  19.  11  H.  4.  39*  queen  has 
b.  5  H.  5.  13.  a.  &  13  R.  2.  Brief  646.  9  H.  6.  40.  F.  N.  B.  ^^,f  ^«" 
153.  f.  154.  d.  by  which  it  appears  that  where  the  heir  is  within  ofVTM  Ae°**' 
sffe,  and  in  ward  of  the  King  and  committed  over,  and  is  im-  manor  of  O. 
pleaded,  or  comes  in  as  vouchee  in  a  writ  of  dower,  that  aid  of  ^  ^*  ^^'^ 
the  King  shall  be  granted,  and  although  in  the  case  at  bar,  it  nie  queen  was 
appears  by  the  office  mentioned  in  the  writ,  that  the  heir  was  of  bound  to  re- 

foU  ace  at  the  time  of  his  ancestor's  death,  yet  that  will   not  ^^^^^  ^®  *^«- 
•    ^         i.«r*  /•iTr*  ii{.  •  *•       ments.  tam  in* 

make  any  difference ;  for  the  King  when  he  has  primer  seism,  tegre,  &c. 

may  as  well  endow  the  wife  in  Chancery,  as  where  the  heir  is  therefore,  the 
within  age,  and  in  his  ward ;  and  that  appears  by  the  statute  de  conSandYd  to 

surcease,  &c. 
Held,  this  writ,  which  is  in  the  nature  of  an  aid  prayer  of  the  king,  cannot  extend  to  any  manors 
Bot  found  in  the  office.  (d)  1  Leon.  284,  285.  4  Leon.  87.  Hard.  428.  Vide  for  this  writ 

SI  E.  3. 44.  22  £.  3.  15, 14.  31  £.  3.  tit.  Saver  Default  37.  2  R.  3. 13.  F.  N.  B.  153.  f.  154.  d.  &c. 
Resister,  &c  (e)  1  Leon.  285.  4  Leon.  87.  2  Roll.  398.  1  Roll.  Rep.  207. 

(a)  Contrd,  Hickton  t.  Hichsonj  Hutt.  69.    be  cast  by  a  corporation.  Argent  r.  Dran  and 
No  essoin  lies  in  a  personal  action^  nor  can  it    Chapter  of  St,  FavF$^  16  East,  8.  in  notis. 


ft  AvmE  n^iUGPisLfr^  CASB.      Tbh  IX. — 1§  &— 16  k 

^jliMTot^^'  /«r»w)gfl/mi  ISq^^y c.  (a)  ♦.  Bex osrignabiiviAttspcst  mortem *r- 
Stmmf.Prmwgm  nTft/iii  suorum  (pn  de  eo  tenuetiati  tn  cttpii^j  doiem  stuxm  qiut  eis 
!.'>  b.  16, 17,  amiingitf  S^,  licet  hceredes  fnerint  plemt  ittaiisj  etc.  And  upon 
Ac.  Pottea  17.  these  authorittes  and  reasons  the  CJonrt  gave  ifay  orer  in  the 

same  term  to  the  demandant,  to  shew  caose  why  the  writ  should 

not  be  allowed.    At  which  day  the  serieants  of  the  deoiandant's 

counsel  (a  Pleader  of  the  Inner  Temple  being  present  and  aha 

of  counsel  in  the  cause)  shewed  cause  to  the  Court  why  the  said 

writ  should  not  be  allowed.     They  agreed,  that  in  aH  the  books 

aid  was  granted  of  the  King  in  a  writ  of  dower  brought  against 

the  heir,  or  when  ihe  heir  was  vouched  within  age,  and  in  ward 

of  the  King,  and  it  ought  also  to  be  confessed,  that  the  granting 

U|ti««KttSk  of  it,  if  it  was  not  grantable  by  hnr,  was  not  error.     But  it  is 

i**^*-J'*       ewiclcd  by  the  statute  de  B^tmis  {b)  c,  5.  de  doHbas  mulientm 

PitNifilPrvWfr  ^^  tf/#ftif  cusiodes  kteftdittif  aai  jYui  um  suontm  custodias  hiAetU 

i9t'  Hi  rJT  iihtio  vft  tof^cfssione  RegiSf  site  emstodes  rem  petttam  teneant^ 

t  *  to  bb  ]    ^9ib*  kifredes  dictorwm  iemimenimmm  voeenim  ad  warranty  si  ex^ 

i^#tf:^«  quud  sine  Rege  resptmf  mampossmni^  won  ideo  sapersedemtur^ 

ifuiH  in  hqueld  prdtd^^  prtmi  jmshm  Jiteriij  proeedatur;  which 

HtHtute  it  not  Touched  or  remembered  m  any  of  the  book^  and 

U  express  in  the  point,  that  in  such  cases*  be  the  heir  tenant  or 

vouchee,  non  supersedeatarj  quin  m  hjmelij  etcprocedatur^  which 

is  so  weH  penned  that  k  extends  as  well  to  the  said  writ  of  Gr'^ 

{»rJ?roiM6  b.   ^^**KP^^  agatis^  as  to  aid  prayer.    And  in  (c)  4  H.  7.  1.  a.  b. 

S  Iu4.  S7i.*       ^^\  '^^^  ^  Ry*  35.  in  dower  against  die  oommittee  of  the  Kmg^ 

lisftir.  4S8.       during  the  nonage  of  the  heir,  the  defendant  shewed,  how  it  was 

found  by  office,  that  the  father  of  the  husband  of  the  demand- 
ant was  seised  in  fee  of  certain  brad,  and  held  of  the  King  and 
had  issue  the  husband,  and  died ;  and  the  husband  entered^  and 
died,  his  heir  within  age,  without  any  livery,  and  all  this  matter 
found  by  ofllce ;  wherefore  the  King  seised  and  committed  to  the 
defendant,  judgment  if  action  ?  and  thereupon  was  a  demurrer: 
and  it  was  adjudged  that  she  should  be  endowed :  and  there  Sir 
iif  %  iMt  HI,  Thomas  (rf)  Brian,  Chief  Justice  of  C.  A  who  gave  the  rule  in 

th«  cnNc,  said  it  appears  that  right  is  in  the  King ;  wherefore  we 

will  pr«)rccd  no  farther  without  aid  of  die  IQng,  wherefore  sue 

<a7«  fMif,fffi.  to  (Iki  King:  but  when  (^)  Townsend,  Justice^  cited  the  said  sta- 

Mitti  ,10  lhf\nmi$^  which  ousts  the  party  of  aid  in  that  case,  Brian, 
liMvliiK  rniiNldcrntion  of  the  said  act,  altered  his  opinion,  and  dis- 
i\m\im\  \\\v\n  IVoiu  suing  to  the  King,  and  awarded,  that  thede- 
iMMMilMMt  titiiMjItI  rcHsovcr  her  dower,  omnia  habere  in  memorid  et 
4H  uulhi  imtttm  nrarr,  potius  est  deitatisj  quim  human^atis.  And 
it\AU  9  .  ^*'*'  **^**^*«'"  '^wd  not  been  remembered,  the  aid  also  had 

t.{*upr..  yf*'**  K*^**'*****'  '»  C/H  H,  7.  as  it  had  been  in  the  said  books. 

iHit  ii»  iimktt  n  fljin  inuwer  to  the  case  in  question,  distinguenda 
sufit  tmiuini^  ,t  vmrordabunt  leges.  The  said  statute  de  Bi- 
gtimis  Mrtib  ttnmifcl  ut  a  Parliament  held  4  E.  1.  and  the  statute 
de}n,enii*,ihvA  tltnh  was  made  17  E.  2.  And  before  the  statute 
dif  piuiro^uiM  IUhi*.  tho  King,  when  the  heir  was  of  full  age^  had 
but  pnuum  ^miniim  capim^  exitus,  etc.  as  it  is  said  in  the  chapter 
m^xt  before  5  (ind  in  Mich  case  the  King  is  not  guardian,  and 
nerefore  cannot  endow  tlie  wife  at  the  common  law.     For  as 

Jj»J^tf^  aiJliorliy,  bat  not  after  tb«  fuU  «0B  of  the  heir,  altboHl^  te 
wm  YANis  or  tM  Buurriago ;  none  except  the  foaniian  who  has  hot  a  cfcat- 
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a  wiit  of  dower  ky  i||^iB«t  a  guardiftn  in  Qhivalryi  during 
^ke  minority  of  the  heir,  or  the  guardian  might  endow  her 
without  aBy  suit  daring  the  minority  of  the  heir^  if  he  tvoald ; 
but  after  nill  age,  although  he  held    over  the  land  for  the 
lalae  of  the  marrii^ei   no    writ  of   dower    lay   against   hinv 
Dor   ooald  be  endow   the  wife^   because  after  full  age  of  the 
heir  be  was  tx>t  guardian,  and  none  who  has  but  a  chattel  (ex-  (<)  6  Co.  57.  U 
cept  ihe  (a)  guardian  only)  can  endow  the  wife  of  a  ^freehold  [  *  17  a«  ] 
aeithcr  did  a  writ  of  Dower,  which  is  a  real  action,  lie  against  ^*  ^  ^^* 
bial^  as  appears  in  6  £.  d.  16.  bu  he  ought  to  be  {b^  guardian^  1. 1.  Br.  Dow* 
aad  named  guardian,  and  a  writ  of  Dower  brought  m  such  case  er  6S.  i  K«U. 
j^nat  the  heir  within  age  shall  abate,  for  it  ought  to  be  brought  b?  t4!^'4t'.  ^* 
against  the  guardian,  aiKl  therewith  agree  17  E.  S.  79.  9  H.  6«  Ass^  15.  ^ 
6.b.  Fide  Temp.  E.  1.  Dower  (c)  863.  Vide  8  E.  3.  63.  a.  b.  ^?^^- 
Dower  lies  against  guardian  within  age,  and  againtt  the  heir  at  tiia  b.       '** 
fail  age  (<0»  ^6  E.  8.  19.  7  £•  3.  10.  b.  9  {e)  E.  4.  31.  b.  and  in  (ft)  Oo.Lit.s». 
8  £.  3*  15.  b.  a  woman  brought  a  writ  of  Dower  against  Hen.  •  ^^5.*  ^' 
Boltoo  as  guardian  in  chivalry,  who  pleaded,  that  he  had  nothing  h.  5%  4.  b!  s  E. 
bat  a  lease  for  6  years,  of  the  lease  of  John  Mowbray  guardian  5.5f,  5S«9fi. 
of  the  lands;  judgment  of  the  writ.     And  there  it  is  held,  that  f*\'ttlS>'o55 
the  writ  of  Dower  doth  not  lie  against  (/)  him  in  respect  of  the  U)  46E.  s.i9. 
possession,  if  he  be  not  guardian,  wherefore  the  demandant  main*-  b.  so.  a.  Br. 
Uined  that  he  was  guardian,  2  E.  S.  IS.  b.     A  writ  of  Dower  ^^]5r.D^94» 
brought  against  tenant  by  Elegii  shtdl  abate.  8  E.  2.  Brief  809.  Br.Brtefies. 
Dower  was  brought  against  tenant  for  f  years,  and  abated  by  (/)6Co.57.b. 
award,  iait  there  Berisford  saith,  it  is  good  against  a  guardian,  fg  (^.67.  b. 
beeattse  he  answers  in  the  name  of  the  neir.     So  the  King  when  a  E.  3.15.  b. 
the  heir  is  of  full  age,  could  not  by  the  common  law  have  endow^ 
ed  the  wife,  because  he  is  not  guardian,  but  has  in  offset  the  pro- 
fits of  the  land  but  for  a  year,  and  therefore  the  makers  of  the 
Stat,  de  (g)  Bigamis  cuino  4  E.  1.  if  the  King  could  have  endow*  /^x^L^g, 
cd  the  wife  when  the  heir  was  of  full  age,  they  would  have  ousted  2S5w  4  Leok 
delays  in  such  case  as  they  did,  and  ajoHiori  then  when  the  heir  ^* « Instsri. 
was  within  a^:  but  at  that  time,  «.  4  E.  1.  the  King  when  the  igfb.  ASiea*' 
beir  was  of  lull  age,  could  not  endow  the  wife,  but  such  power  as  16.  a. 
be  has,  was  given  him  by  the  stat.  De  prterogaiiva  JRegis^  made 
ia  17  £•  2.  long  time  after;  which  act  De  (A)  prarogativa  Regis,  ^^\  Ant.i6.  a. 
although  it  gave  power  to  the  King  to  endow  the  wives,  &c.  licet  Stanf.Prsros. 
futredes  Juer^  plena  eetatis,  yet  the  statute  adds,  si  vidiue  UUb  w-  ]^-  *>•  ^^»  i^> 
heruU:  so  as  the  statute  leaves  it  to  the  dection  of  the  wife^  ei«>  285.4Leoa*8r. 
ther  to  be  endowed  in  the  Chancery,  or  at  the  common  law,  and  (i)tShow.t73^ 
by  ccHisequence  the  writ  of  Dower  (which  is  favoured  in  law,  and  ??*^u^^Jl 
to  be  likened  to  no  other  Praecipe)  is  not  to  be  stayed  by  aid 
prayer  in   that  case.     Upon  which  the  court  took  advisement 
and  consideration :  and  afterwards  the  court,   for  the   reasons 
aad  causes  aforesaid,  discharged  the  tenant  from  suing  to  the 
Qeeen,  and  gave  day,  in  the  beginning  of  Eastei*  term  next  fol- 
lowing, to  plead  an  issuable  plea  peremptorily.    In  which  term  I>ay  given  to 
the  tenant's  counsel  ofiered  to  plead   detainment  of  charter's  ^gad^ulS- 
(0  by  the   demandant,   &c  which   was   in   Easter  term,  and  able  plea  per- 
Trinity  term  following,  well  argued  at  the  bar  and  bench  2  and  emptorily :  hit 
upon  go<id  advice  and  consideration,  these  points  were  resolved  ^ plead  de-* 
bj  the  court :  uimoent  of 

charters  bir 
thedemandaet. 
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other  side,  for  the  inheritances  of  many  subjects  in  Elngland  de* 
pend  upon  such  declarations  subsequent,  or  at  leaist  upon  inden- 
tures which  in  truth  were  delivered  after  the  recoveries  suffered, 
or  fines  levied.     And  these  resolutions  stand  with  the  common 
opinion  of  men  learned  in  the  law,  and  common  experience ; 
and  the  alteration  of  such  opinions  which  concern  assurances  of 
inheritances  would  be  too  dangerous. 
Objection  that      As  to  the  £d  point,  it  was  objected,  that  the  jurors  could  not 
thejnrore  ^      gj^^  jj^^jj.  verdict  at  large,  but  in  a  writ  of  assise,  trespass,  or 
this  case  f^ve    the  like,  where  the  general  issue  is  pleaded,  and  not  when  issue 
their  verdict     ig  joined  upon  a  matter  collateral  to  the  point  of  the  general  is- 
at  large.  g^^.  f^^  there  the  jury  ought  to  find  the  issue  precisely,  without 

giving  their  verdict  at  large.     And  they  endeavoured  to  prove  it 
9  Inst.  425.      ^y  reason  and  by  authorities  in  law :  for  they  said  that  at  the 
<-o.Lit2S7.  b.  common  law  before  the  statute  of  Westminster  2.  cap.  SO.  the 
jurors  in  every  action  ought  to  have  given  their  verdict  directly 
and  precisely,  either  in  the  affirmative,  or  negative,  according  to 
the  issue  joined,  and  not  at  large ;  and  this  is  well  proved  by 
the  said  statute. '    //em,  ordinatum  esty  quod  Justic^  ad  assisas  ca^ 
piendas  assign*  turn  compellant  juratores  dicere  precise  si  sit  dis^ 
t  •  12  a,  ]  seisin*  vel  non,  dummodo  *  dicere  voluerint  veritatem  facti  Sp  petere 
auxilium  justiciariorum.     Which  last  as  to   actions  is  taken  by 
equity,  but  only  to  such  actions  which  are  general,  and  have  ge- 
neral issues,  as  assise,  trespass,  and  the  like,  and  not  to  actions 
which  comprehended  certainty,  although  the  general  issue  be 
pleaded.     It  extends  also  to  general  actions,  where  the  general 
issue  is  pleaded,  and  not  when  issue  is  joined  upon  a  sole  and 
certain  point  out  of  the  general  issue  ;  and  therefore  the  statute 
says,  non  compellant  juratores  dicere  precise  si  sit  disseisina  vei  non: 
and  that  is  when  ntd  torty  ntd  disseisin  is  pleaded,  which  is  the. 
general  issue  in  an  assise.     And  the  reason  thereof  was,  because 
upon  the  general  issues  in  writs,  which  comprehend  no  certainty, 
many  and  doubtful  matters  may  be  given  in  evidence ;  so  that 
as  the  plaintiff*  and  defendant  in  such  cases  are  at  liberty  upon 
the  general  issue,  to  give  what  evidence  they  will ;  so  are  the 
jurors  at  liberty  when  the  matter  is  intricate  and  doubtful  in  law, 
to  find  the  special  matter,  et  petere  auxilium  justiciariorum.     Bat 
when  either  the  writ  is  certain,  or  when  the -issue  is  joined  only 
upon  a  point  in  certain,  there  they  cannot  be  so  inveigled  and 
perplexed,  as  upon  a  general  writ  and  general  issue :  and  this  ia 
the  reason  that  the  statute  shall  be  taken  by  equity,  as  to  actiods 
which  are  in  equal  mischief,  but  not  as  to  issues  which  differ  in 
Br.  Trespass     cause  and  reason  ;  and  therefore  in  7  H.  4.  11.  a.  J.  B.  brought 
81  Br. Verdict,  an  action  of  trespass  against  T.  de  R.  for  breaking  his  dose, 
o^  ea    .a.  digging  his  land,  sc.  three  acres  of  meadow,  and  spoiling  and 
carrying  away  his  grass:  the  defendant  pleaded  it  was  his  free- 
hold, upon  which  issue  was  joined,  and  the  jury  found  a  special 
verdict,  sc,  that  the  plaintifTs  ancestors  were  seised  of  five  acres 
of  lands  in  another  county  in  fee,  and  the  defendant's  ancestor 
of  the  said  three  acres  of  meadow  in  fee ;  and  an  exchange  was 
.  made  between  them  by  parol  without  deed,  sc.  that  the  plaintifF's 
ancestor  should  have  the  three  acres  of  meadow,  and  the  de- 
fendant's ancestor  the  said  five  acres  of  land,  by  force  whe^peof 
each  of  them  entered  and  continued  tit  all  their  lifeiime%  and 
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died  seised ;  after  whose  death  the  plaFntiff  entered  into  both, 
whereupon  the  defendant  entered  into  the  meadovr,  and   was 
sewed  four  weeks  before  the  trespass,  and  digged,  &c.  and  prayed 
the  opinion  of  the  Justices  by  the  statute  of  W.  2.  cap.  30. 
Hankfbrdy  **  you  are  not  now  in  an  assise,  for  your  charge  is  but 
to  saj,  who  was  tenant  of  the  freehold  at  the  time  of  the  trespass 
RippMed,  80  yon  have  nothing  to  do  whether  the  entry  be  con- 
gable  or  not" ;  wherefore  the  juiy  found  for  the  defendant,  and 
upon  diat  judgment  was  given.     By  which  it  appears,  that  upon 
m  said  collateral  issue  of  his  freehold  a  special  verdfict  could 
wt  be  •given,  and  that  this  case  was  out  of  the  said  act  of  W.    [  *  12  b.  J 
2.  c  30.  which  act  was  cited  in  the  said  book :  and  in  (a)  at-  W'^E-^.w.a. 
twnt  in  8  E.  4.  99.  the  jurors  asked  if  they  might  give  their  ver-  Br*Attaint  87. 
Aet  at  large,  as  in  assise,  and  the  Justices  said  that  they  could  Br.  Verd.  58. 
not  m,  9  H.  7.  6.     Brian,  Chief  Justice  held,  that  in  rescous,  f^i^'g^^^^l^ 
which  is  a  writ  conceived  upon  a  special  matter,  sc.  the  tenure,  Br.  Verd.  ,56. ' 
dbtress,  and  rescous,  the  verdict  shall  not  be  given  at  large,  al-  Plow.  93;  a. 
tboogh  the  general  issue  is  pleaded :  so  in  debt,  which  always 
comprehend  certainty,  although  nil  debet  is  pleaded,  the  verdict 
ihaD  not  be  given  at  large,  because  these  and  the  like  writs, 
^riitch  comprehend  certainty,  are  out  of  the  mischief  of  the  said 
stttote.     But  the  statute  extends  to  trespass,  because  the  writ 
is  as  general  as  the  assise,  because  the  plaint  and  count  in  them 
tr^  genend^  for  which  reason  there  the  verdict  shall  be  given  at 
lai^  and  that  is  by  the  statute ;  but  in  no  special  case  where 
the  matter  is  specially  counted,  no  verdict  at  large.     And  {c)  9  ('e)Plow.9t.8« 
HL  7.  c.   1-3.  b.  Fairrax  held,  that  in  no  case  where  the  issue  is  ^'  Verd.  83. 
jmaed  opon  a  certain  point,  the  verdict  shall  be  given  at  larse,  ^  Andew.  ar. 
bat  in  trespass,  which  is  a  general  writ,  if  the  defendant  pleads, 
aof  pdlty^  the  jurors  may  give  their  verdict  at  large ;  and  so  in 
w  assise  upon  ntd  torf,  nul  disseisin^  the  jury  may  give  their  ver- 
dict at  large.     So  in  23  H.  8.  Br.  Verdict  85.  the  court  of  Com- 
Bwn  Pleas  cannot  sufier  verdicts  at  large  in  a  writ  of  entry  in 
tke  nature  of  an  assise,  because  it  is  Prcecipe,  and  comprehends 
certnntj.     And  in  the  reports  of  the  Lord  Dyer,  now  newly 
printed^  Pasch.  11  El.  {d)  283,  284,  in  assise  betwixt  Butler  and  (d)  Dy.  S85, 

Cmach  for  land  in  the  county  of  Somerset,  upon  an  absque  hoc  ??*•  P**  H* 
«  •  .•  1  •  ,    ,,      .    •*  Post.  14.  b. 

une  was  taken  upon  a  prescription,  upon  which  the  jury  gave 

I  special  verdict;  and  it  was  resolved  Iw  all  the  Justices  of  the 
Common  Pleas  in  cubiado  meo  (as  the  Lord  Dyer  reports),  that 
opcm  this  special  issue  by  an  absque  hoc^  and  not  a  general  issue^ 
I  precise  verdict  out  to  be^ven  of  the  one  part  or  the  other; 
wUch  was  a  resolution  in  the  point,  as  it  was  strongly  ur^ed, 
tBd  over^rnlcs  the  point  now  in  ouestion.     But  it  was  resolved  in  nU  ple^s,  as 
by  Sir  Edward  Anderson,  Chief  justice,  and  all  the  Justices  of  ^®"  o' •he 
toe  bench,  that  the  special  verdict  in  the  case  at  bar  was  well  commonpieas 
bond ;  th^  held,  that  in  all  pleas,  as  well  of  the  crown  as  in  vii.  actioos. 
Common  Pleas,  sc,  actions  real,  personal,  and  mixt,  and  upon  ^^^>  person^, 
^  issues  joined,  either  between  the  King  and  the  party,  or  be-  ^pon  all  i'ssuet 
tVMA  party  and  party,  the  jury  may  find  the  {e)  special  matter,  Joined  eiiher 

between  the 
Ui^and  tbe  p«rtv,  or  between  part^  and  party,  the  jary  may  find  the  special  matter  which  it 
VCrtaent,  and  tends  only  to  the  issne  joined  ;  and  upon  the  law  of  snch  matter,  they  may  pray 
^9tiakm  of  the  conrt.  {e)  Dy.  118.  pi.  77. 1  Anders.  37.  Moor  858.  S  Inst  426.  Hob. 

^'  Co.  UU  it6.  b.  SS7v  b.  Plow.  9S.  m  h.  93.  a.  101.  b.  Ooldsb.  24.  3  Loon.  136.  Stmmf.  Plea» 
^*  1^.  b.  IfiS.  a.  Com.  Pi;.  Pleader  S.  2. 
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other  Bide,  Tor  the  intieriiancet  of  many  subjects  in  England  de> 
pend  upon  such  declurations  subsequent,  or  at  least  upon  indea- 
tures  which  in  truth  were  deUi-ered  afler  the  recoveries  sufiered, 
or  fines  levied.     And  these  resolutionB  stand  with  the  common 
opinion  of  men  learned  in  the  law,  and  common  experieooe ; 
and  the  alteration  of  such  opinions  which  concern  assurances  of 
inheritances  would  be  too  dHnj(erous. 
Objection  that      As  to  the  2(1  point,  it  v/as  objected,  that  the  jurors  could  not 
fhejnron         -]yg  (fj^jp  verdict  at  larce,  but  in  a  writ  of  assise,  trespass,  or 
thiirHc  Ki*e    the  like,  where  the  general  issue  is  pleaded,  and  not  wnen  issne 
ihcir  vcrd'ct     is  joined  upon  a  matter  collateral  to  the  point  of  the  general  is- 
Btlmrge.            ^^g.  f^j.  j|,gj.g  tliejyry  ought  to  find  the  issue  precisely,  without 
giving  their  verdict  at  large.     And  they  endeavoured  to  prove  it 
ilmt.4fs,       by  reason  and  by  atithoiilies  in  law:  for  they  said   thut  at  the 
Vit.Ut.stT.b.  common  law  before  the  statute  of  Westminster  2.  cap.  30.  the 
jurors  in  every  action  ought  to  have  given  their  verdict  directly 
and  precisely,  either  in  the  aflfirmative,  or  ncgativet  according  to 
the  issue  joined,  and  not  at  large;  and  this  is  well  proved  by 
the  said  stalnte.     Item,  ordinatum  est,  quod  Justic'  ad  assisas  ca- 
piendas  assign'  Bon  compcllant  juralores  dicere  precise  si  sit  dit- 
£  •  12  a.  ]  seisin'  vel  rum,  dummado  ^dicere  voluerini  verilatem  Jiicti  Sp  -petert 
auxiliumjusticiariorum.     Which  last  as  to   actions  is  taken  by 
equity,  but  only  to  such  actions  which  are  general,  and  have  ge< 
neral  issnest  as  assise,  trespass,  and  the  like,  and  not  to  actions 
which  comprehended  certainty,  although  the  general  issue  be 
pleaded.     It  extends  also  to  general  actions,  where  the  general 
issue  is  pleaded,  and  not  when  issue  is  juined  upon  a  sole  and 
certain  point  out  of  the  general  issue  ;  and  therefore  the  statute 
says,  turn  compellant  jitr stores  dicere  precise  si  sit  diiseisina  ori  nan : 
and  (hat  is  when  nul  tort,  tttd  cf»$min  is  pleaded,  which  is  the 
general  issue  in  an  assise.     And  the  reason  thereof  was,  because 
upon  the  general  issues  in  writs,  which  comprehend  no  certainty, 
many  and  doubtful  matters  may  be  given  in  evidence  ;  so  that 
as  the  plaintiff'  and  defendant  in  such  cases  are  at  hberty  upon 
the  general  issue,  to  give  what  evidence  they  will ;  so  are  the 
jurors  at  liberty  when  the  matter  is  intricate  and  doubthil  in  law, 
to  find  the  special  matter,  etpetere  auxiliumjusticiariorum.     But 
when  either  the  writ  is  certain,  or  when  the  issue  is  joined  only 
upon  a  point  in  certain,  there  they  cannot  be  ao  inveigled  and 
perplexed,  as  upon  a  general  writ  and  general  issue:  and  this  ■• 
the  reason  that  the  statute  shall  be  taken  by  equity,  as  to  actioAi 
which  are  in  equal  mischief,  but  not  as  to  issues  which  differ  in 
Br.Treipui     Cause  and  reason  ;  and  tlieretbre  in  7  H.  4.  11.  a.  J.  B.  bruogbt 
'tB^ Verdict,  an  action  of  trespass  against  T.  de  R.  for  breaking  his  doMv 
-l(kPwt«al4.a.  (Jiggij^  iiig  ipnj^  jp_  three  acres  of  mendow,  and  spoiling  and 
carrying  away  his  grass :  the  (Icfundant  pjaidud  it  was  his  free- 
hold, upon  which  issue  was  joined,  and  the  jury  found  a  (pectai 
verdict,  sc.  that  the  piaintiff^s  ancestors  were  seised  of  five  • 
of  lands  in  another  county  in  fee,  and  the  defendant's  ance 
of  the  said  three  acres  of  meadow  in  fee ;  and  nn  exchange  wj 
.  made  between  them  by  parol  without  deed,  sc.  that  the  plointlF^ 
ancestor  should  have  the  three  acres  of  meadow,  and  ibe  i 
tendant's  ancestor  ^e  aaid  Jive  acres  of  land,  by  force  wbiM 
each  of  them  entered  and  continued  in  nil  tbeit  YtSr' '^ 


}^  a.— l£b.  D0WMikN*s  CASE.  ii 

died  seised ;  after  whose  death  the  plaintiff  entered  into  both, 

vbereupon  the  defendant  entered  into  the  meadow,  and   was 

seised  four  weeks  before  the  trespass,  and  digged,  &c.  and  prayed 

the  opinion  of  the  Justices  by  the  statute  of  W.  2.  cap.  30. 

Hankford,  **  you  arc  not  now  in  an  assise,  for  your  charge  is  but 

to  saj,  who  was  tenant  of  the  freehold  at  the  time  of  the  trespass 

rappoeed,  so  you  have  nothing  to  do  whether  the  entry  be  con- 

geable  or  not" ;  wherefore  the  juir  found  for  the  defendant,  and 

upon  that  judgment  was  given.    By  which  it  appears,  that  upon 

die  s«id  collateral  issue  of  his  freehold  a  special  verdict  could 

not  be  •given,  and  that  this  case  was  out  of  the  said  act  of  W.    [  *  12  b.  J 

2-c.  30.  which  act  was  cited  in  the  said  book:  and  in  (a)  at-  ^^'l^'*'*^"** 

tamt  in  8  E.  4.  29-  the  jurors  asked  if  they  might  give  their  ver-  Br.  Attaint  »7. 


distress,  and  rescous,  the  verdict  shall  not  be  given  at  large,  al-  Plow.  99. 
tiioagh  the  general  issue  is  pleaded :  so  in  debt,  which  always 
comprehend  certainty,  although  nil  debet  is  pleaded,  the  verdict 
shall  not  be  given  at  large,  because  these  and  the  like  writs, 
which  comprehend  certainty,  are  out  of  the  mischief  of  the  said 
statate.     But  the  statute  extends  to  trespass,  because  the  writ 
is  as  general  as  the  assise,  because  the  plaint  and  count  in  them 
tre  general,  for  which  reason  there  the  verdict  shall  be  given  at 
larger  and  that  is  by  the  statute ;  but  in  no  special  case  where 
tlie  matter  is  specially  counted,  no  verdict  at  large.     And  (c)  9  ^«)Pl0v.$i.a, 
H.  7.  c.    13.  b.  Fairfax  held,  that  in  no  case  where  the  issue  is  Br.  Veriifi. 
joined  upon  a  certain  point,  the  verdict  shall  be  given  at  large,  ^  Xliii jr* 
bat  in  trespas*s,  which  is  a  general  writ,  if  the  defendant  pleaas, 
not  gtalty^  the  jurors  may  give  their  verdict  at  large ;  and  so  in 
aiT  assise  upon  ntd  tori^  nul  disseisin,  the  jury  may  give  their  ver- 
dict at  large.     So  in  23  H.  8.  Br.  Verdict  85.  the  court  of  Com- 
iDon  Pleas  cannot  suffer  verdicts  at  large  in  a  writ  of  entry  in 
the  natnre  of  an  assise,  because  it  is  Precipe,  and  comprehends 
certainty.     And  in  the  reports  of  the  Lord  Dyer,  now  newly 
printed,  Pasch.  11  £1.  {d)  283,  284,  in  assise  betwixt  Butler  aad  iDTj-tH^ 
Crouch  for  land  in  the  county  of  Somerset,  upon  an  abs^  hoc  St^Jk 
issoe  was  taken  upon  a  prescription,  upon  which  the  jury  abv 
I  special  verdict;  and  it  was  resolved  by  all  the  Justices  oTtte 
Common  Pleas  in  cubiado  meo  (as  the  Lord  Dyer  reports),  (kr 
upon  this  special  issue  by  an  absque  hoc^  and  not  a  geoentflm 
a  precise  verdict  out  to  be  given  of  the  one  part  or  the  (Hfer* 
vhicfa  was  a  resolution  in  the  point,  as  it  was  stn»^fiymi 
tod  over-rules  the  point  now  in  question.     But  it  aaiJ— fcrf  h  n^i  m^«  ^. 
by  Sir  Edward  Anderson,  Chief  Justice,  and  all  theJh«w«f  *'^|i'^'*- 
the  bench,  that  the  special  verdict  in  the  case  9t  hr<v  ^  t^ZS,,!-, 
iNBidi  tfaev  held,  that  in  all  pleas,  as  well  of  tkoMis  rVi  v^  '^' 

Gmbokhi  Piea%  <r.  actions  real,  personal,  and  not  ^  ijp^i  ^'|]' 
I  jpinedy  either  between  the  King  and  itptth  ^^ 
■*«^ar^  ««»Hf.  tha  jury  may  fina  the  (e}^/^^^^^ 


22,  DOWMAN^s  CASE.  Part.  IX.— IS  8. — lSb« 

which  is  pertinent,  and  tends   only  to  the  issue  joined,  upon 

which,  being  doubtful  to  them  in  Inw,  they  may  pray  the  opinion 

of  ihe  court  (f)  :  and  this  they  may  do  by  the  common  law, 

r  #  13  3  T    which  has  ordained,  that  *matters  in  fact  shall  be  tried  by  ju- 

(a)iRolKRep.  ^OTs^  and  matters  in  law  by  the  Judges:  And  as  ad  (a)  quastio^ 

is«.  2  Bulst.     nemfacti  non  respondent  JudiceSy  ita  ad  qtuesiionem  juris  non  re^ 

314  aVd^     5pcwf/^;j^jMrflr/'  (g)  ;  but  their  duty  is  to  find  veritatemfacti^  and 

iir.Plowd.       ^o  refer  the  discussion  of  the  law  to  the  Justices,  and  therefore 

114.  b.  Postea   their  finding  is  called  (J)  veredict\  quasi  dicf  veritatis  the  saying 

25. a.  8 Co.  155.  ^f  ^jj^  truth,  and  the  determination  of  the  Judires  is  called  ju^ 

a.  11  Co.  1().D.       ...  ...-.,  .  r  .  •       •       .1  '  n 

Co.  Lit.  If  5.  a.  dictum^  quasi  juris  dictum^  t,  e.  Ipsa  viva  vox  juriSy  the  saying  ot 
155.  b.  2?6.  a.  the  law,  and  the  wisdom  of  the  law  was  to  refer  things  to  per- 
226  a.  ^^"^  ^^  which  they  had  knowledge,  and  were  expert,  according  to 

(c)8Cr.i30.a.  the  ancient  rule,  Q^d  (c)  quisque  norit  in  hoc  se  exerceat ;  and 
11  Co.  10.  b.  therefore  the  law  will  not  compel  neither  the  jurors,  who  have 
Lit.  125.  a.  13  ^^^  knowledge  in  the  law,  to  take  upon  them  the  knowledge  of 
Co  u.  points  in  law,  either  in  cases  which  concern  life  or  member,  or 

inheritances,  freehold,  goods,  or  chattels,  but  leave  them  to  the 
consideration  of  the  Judges ;  nor  the  Justices  of  assise,  nor  any 
other  Judges,  be  it  in  Pleas  of  the  Crown,  or  Common  Pleas, 
to  give  their  opinion  of  questions  and  doubts  in  law  upon  the . 
sudden ;  but  in  such  cases  have  the  truth  of  the  case  found,  and 
upon  conference  and  consideration  to  adjudge  according  to  the 
law  in  such  cases.  And  therefore  it  was  resolved,  that  the  said 
(rf)  2  Inst.  421,  act  of  W.  2.  c.  id)  30.  was  but  an  afiirmance  of  the  common 
•*     *      '     •     law;  and  this  appears  by  the  statute  itself,  and  by  authorities  in 

law  in  all  successions  of  ages.     And  as  to  the  statute,  the  pre- 
cedent and  subsequent  clauses  were  considered.     The  precedent 
(e)  t  Inst.  425.  is  (^),  Habeant  omnes  justiciarii  de  bands  in  itineribus  clerieos 

irrotidantes  omnia  plac'  coram  eis  placitatay  sicut  antiquitus  habere 
consueverunty  which  clause  appears  to  be  in  affirmance  of  the 
(/;  2  Inst.  426.  common  law.     The  subsequent  is,  Et  (f)  de  ccetero  nonponant 
justiciarii  in  assisas  autjuratis  aliquos  jurat  ores  nisi  eos  qui  ad  hoc 
prius  sint  summonitiy  for  at  the  common  law  they  ought  to  come 
in  by  the  return  of  the  SherifiP.     And  so  the  middle  clause  touch- 
ing the  point  in  question,  that  Justic\  S^c.  non  compellant  juratores 
dicere  prceciscy  S^c.  was  but  a  declaration  of  the  common  law,  as 
well  for  the  relief  of  the  jurors,  who  upon  their  oath  shall  not 
be  compelled  to  find  at  their  peri]  things  doubtful  to  them  in 
law,  but  also  for  a  good  caveat  to  Justices  of  assise  and  other 
Judges,  that  they  do  not  upon  the  sudden  over-rule  questions  in 
law;  for  every  Judge  ought  in  giving  his  judgment  in  doubtful 
cases  to  avoid  two  things,  sc.  Prcecipitationemy  quia  ad  pceniten^ 
tiam  properat  cito  qui  judical :  et  morosam  cvnctationem^  sc.  either 
when  the  law  is  determined,  or  to  make  a  question  in  law  where 
^none  is,  to  delay  the  party,  which  is  in  effect  a  denying  of  jus« 
r  *  13  b.  ]    ^^^^"     *And  for  the  better  direction  of  Judges  in  such  cases, 
and  for  the  advancement  of  common  right,  it  is  enacted  by  the 
{g)  Westm.  3.    "^^^  chapter  following,  sc,  {g)  c.  31.  Cum  aliquis  placitatur  coram 
c.  31. 2  Inst,      aliquibus  justic\  proponat  exceptionem  (s.  a  matter  which  he  sup- 
426,427,428.     pQ^gg  will  scrve  him  in  law)  ^  petat  quod  justiciarii  eam  allocent 

quam  si  allocare  noluerint,  S^  ille  qui  exceptionem  proposuerity  scri^ 


(r)  Vid.  note  (b)  Pelham*s  case,  vol.  i.  p.  1 1.    (o)  Vid,  Hargr.  n.  (5)  Co.  Lit.  155.  b. 
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id/  £IZaj7i  exceptionem  ^petat  quod  justiciarii  sigillum  suum  appo^ 

nant  in  testimonium,  Justiciarii  apponant  sigilla  sua,  Sfc.  and  this  (a)judtt  e  19 

was  to  prevent  precipitation  of  Judges  in  over-ruling,  ex  impro*  v.  so.  in  fine.  * 

xdso,  questions  in  law :  for  it  is  a  good  rule  in  the  {a)  ninth  (*)  ^r.  Chal- 

chapter  of  Judges,  consider,  consult,  and  then  give  judgment.  Errorno.FUa* 

Vide  for  the  bill  of  exception  (J),  9  Ass.  p.  8.  (c)  11  H-  4.  52.  b.  Challenge  8. 

65.  b.  92.  a.  b.  21  E.  4.  11.  b.  Regist.  182.  a.  b.  Book  of  En-  (f>BrJError50. 

tries,  tit-  Error  in  the  Division  of  Exception.  ^'^  ^"^'  ^• 

By  authorities  in  law  touching  the  second  point  of  the  casie  Special  ver- 

BOW  in  question,  and  1,  of  special  verdicts  given  in  criminal  ^^^}^  *"  crimi- 

.^1        .  n  *    3'  F       *    ^    1      Tj"      9        '^         •  nal  causes. 

CBoses,  either  in  case  of  indictment  at  the  Kmg^s  suit,  or  in  ap« 
peal  at  the  suit  of  the  party  {d),  3  E.  d.  Itinere  North,  (e)  Coron.  (d)  Br.  Chal- 
284.  S.  was  indicted  of  the  death  of  N.  and  arraigned  upon  it^  ch^^^^  so** 
and  pleaded  not  guilty,  and  the  jury  gave,  a  special  verdict  to  (eykuM,  Pil 
this  efiect,  that  a  contention  was  moved  betwixt  them,  where*  Cor.  i5.a.i65. 
npoo  the  said  N.  now  dead  struck  S.  cum  quodam  baculojraxineo  ^' 
in  capite,  ita  quod  cecidit,  Sp  prted^  S.  statim  cum  surrexit  Jugit  in 
quantum  potuit,  <$*  prad"  N.  ipsum  secutusjuisset  cum  prced!  baculo 
ad  ipsum  interficiemP  si  potuisset,  4*  ipsum  Jugavit  usque  quendam 
wuirum  inter  duas  domus  scituatum,  tdtra  quem  transire  non  potuit 
tdh  modo,  4*  c*^"^  percepisset  prmd!  N.  ipsum  velle  interfecisse  cum 
fntf  baculo,  Sf  quod  mortem  suam  propriam  evadere  non  potuisset 
nisi  se  defendisset,  cepit  quendam  polhach  Sc  ipsum  N.  cum  eotT  re-^ 
peratssit  in  capite  ita  quod  statim  inde  obiit,  Sfc.  unde  dic^  quod 
pTietT  S.  se  defendend^  prued^  N.  interfecit,  4*  f^n  perfeloniam  out 
malitiam  pracogitatam,  8^c.  and  this  verdict  finding  the  matter  at  (J)  Stamf.  PJ« 
large  was  received,  and  he  had  his  pardon  of  course,  and  there-  ^''*  ^^-  *•  ^^ 
with  agree  3  E.  3.  Coron.  (/)  286.  43  {g)  Ass.  p.  31.  (A)  26  H.  8.  f^/|fa,Si-.  pi, 
5.  a*  44.  (/)  E.  3.  44.  a.     In  an  appeal  (h)  of  death  against  Wil-  Cor.  i5.a.  Br. 
liam  Halbener,  he  pleaded  not  guilty ;  and  the  jury  found  a  ver-  S^'^'ilg*  ^'^ 
diet  at  large,  5c.  that  the  deceased  struck  the  defendant  on  the  nc)  Br.  Cor.  1. 
Deck,  so  that  he  fell  to  the  ground,  and  when  the  defendant  was  (OBr.Corone 
upon  the  ground,  the  deceased  drew  his  knife  to  have  killed  the  {7*  pfj  ^t:^*** 
defendant,  and  the  defendant  lying  upon  the  ground  drew  his  94.  sumf.  Pi.  . 
knife,  and  the  deceased  was  so  hasty  to  have  killed  the  de-  Cor.  16. 
fendant  that  he  fell  upon  the  defendant's  knife,  and  so  killed  corf  STb.^a. 
himself:  and  it  was  adjudged,  that  forasmuch  as  the  deceased  a.  165.  a.  42  e! 
killed  himself  in  the  manner,  it  was  adjudged  upon  this  special  ^*  ^  >. 
verdict,  that  the  defendant  was  not  guilty,  and  his  goods  not  jj   «P'«^* 
fi»feited.     Vide  Fitz.  (A)  Coron.  94.  and  therewith  agree  (/)  44    [  «  14  a.  ] 
Ass.  p.  17-  *(it)  45  E.  3.  20.  a.     In  a  Formedon  the  demandant  Special  ver- 
CDonted  of  a  gift  made  to  J.  de  C.  in  frankmarriage  with  Johan  ^**^^  '^^  forme- 
the  donor's  sister,  the  tenant  pleaded,  that  the  tenements  were 
given  in  fee-simple,  and  traversed,  that  he  did  not  give  them  ^  ao^a'  Br^^' 
Modo  Sf  forma  as  the  writ  supposes :  and  afterwards  by  Nisi  prius  Frankmar- 
before  Whichingham  and  ChlVe  a  deed  was  shewed  in  the  evi-  riai^ei.  Br. 
dence  that  the  donor  gave  to  J.  de  C.  in  liberum  maritagium  tene-  TaU  iT.^nTco. 
mttttopracC  cum  Johan*  sorore  sud,  habend'  8^  tenen£  tenementa  117.  b. 
prad^  prced^  Johanni  4*  Johannce,  4"  hceredibus  suis  imperpetuum  ,• 
if  quia  aliqua  verba  in  dicto  facto  contenld  sunt  in  liberum  mari" 
tagium,  4*  aliqua  infeodo  simplici,  juratores  nesciunt  indicare  veri* 
totem,  4*  pettmt  discretionem  Justiciariorum  superinde :  and  upon 


(h)  Appeak  of  murder,  Reason,  felony,  or  otker  offences,  abofi8hedj^59  Geo.iII*€«p.4(. 
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Ifthereislord,  Atid  as  to  the  Other  case  which  Prisot  piits,  sc.  If  there  U 
nImt"1iDd  the'  ^^^^^  mesne,  and  tenant,  and  the  lord  avows  upon  a  strianger» 
lordavowi  and  not  upon  the  mesne,  the  tenant  is  without  remedy;  and  it 
nponastran-  ^as  Urged,  that  it  was  good  law,  for  the  tenant  upon  any  spe- 
•jrVSolS'  1  ^^  pleading,  as  in  the  case  of  the  lessee,  ♦  cannot  have  aid  of 
upon  the  *  ^®  Jnesne,  because  he  is  tenant  in  fee-simple,  and  the  mesne 
mesne,  the  cannot  join  with  him,*  because  he  is  a  stranger  to  the  avowry, 
tenant  tinnoft  foj  ^1,^  mesne  shall  never  join  with  the  tenant,  but  when  tlie 
L^othing^^'^  avowry  is  made  upon  the  mesne,  and  both  these  points  are  ren 
anear,  &c  solvec  in  {a)  IS  £.  4.  6.  a.  b.  and  in  other  books,  31  E.  S.  Joiii-. 
^d^X^'  ^^^  ^^  ^'^*  ^*-  17  E.  3.  15.  a.  b.  the  Abbot  of  Fnrney*s  case, 
Ingprajin^d  ^^^  there  is  a  defect  observed  in  the  common  law  in  such  case, 
of  the'ku^^  which  is  prayed  to  be  amended  and  reformed  by  the  Justices, 
oueU't^'^  as  in  other  cases  to  avoid  mischief  thev  have  done,  vide  39  E.  3. 
mesne  pays  th6  34.  a.  b.  And  it  was  resolved  and  well  agreed,  that  the  opinion 
foitand  does  of  (J)  Prisot  in  this  case  is  good  law  to  the  end  that  Prisot  inf- 
M^^cuh?'  tended ;  for  it  is  true,  that  Prisot  intended  that  the  tenant  is 
lord  distrains  without  remedy  either  to  plead  any  plea,  or  to  plead  nothing  iti 
toe  tenant  pa-  arrear,  &c.  because  he  is  a  stranger  to  the  avowry ;  or  by  special 
and^mponndi'  pleading  to  pray  in  aid  of  the  mesne,  for  as  hath  been  said,  he 
liis  cattie,  -  is  tenant  in  fee-simple,  and  cannot  pray  in  aid,  and  the  mesne 
themesne,  cannot  join  with  him,  because  the  lord  has  not  avowed  upon  the 
))ythetenimt  mesne;  and  therefore  as  to  these  three  ways,  the  tenant,  as 
inay  put  his  Prisot  intended,  is  without  remedv,  and  his  opinion  as  to  these 
ii^Donndin  ^  ^*^'^  warranted  by  the  authority  of  the  said  books,  but  that 
lien  of  the  cat-  the  common  law  has  left  the  tenant  without  any  remedy  in  such 
tie  of  the  t«h  case,  it  appears  folly  and  tommonly  to  the  contrary  in  our  books.' 
mle?inud°^  And  therefore,  when  there  is  lord,  mesne,  and  tenant,  and  the 
compel  the  mesne  pays  the  rent  and  doth  the  services  due  to  the  lord,  and 
^•"^  to  arow  yet  the  lord  (c)  distrains  the  tenant  paravail  for  them,  and  im- 
r/the  meoie  P^^^^^  ^^^  cattle,  in  that  case  the  tenant  may  immediately  resort 
will  not  do  it  to  his  meshe^  and  tell  him  the  case,  and  pray  him  to  acquit  him : 
te  '*^"tSfi^*  ^^^  ^®  '^^  ^^  given  power  to  the  (d)  mesne  to  go  to  the 
harl^fi^i  of  potind,  and  take  the  cattle  of  the  tenant  paravail  out  of  the 
mesne,  tad  re^  pound  and  deliver  them  to  him,  and  put  his  own  cattle  in  the 
torer  hia  da-  pound  in  lieu  of  them,  and  sue  a(^)  replevin  and  so  make  him- 
^^M  ao.  ^If  pai^>  ^^^  then  if  the  lord  will  avow  upon  the  stranger,  he 
(a)  Br.  Meuie  may  shew  the  truth  of  (he  matter,  and  abate  any  feigned  avowry 
iii?i?Br^e^  made  upon  the  {stranger,  and  compel  the  lord  to  avow  upon  him, 

?»leTini4f /     '  ^ho  is  his  true  tenant  in  law ;  and  although  not  distrained  in  his 
6)  tsMtem  so.  default,  is  a  good  plea  in  a  writ  of  Mesne^  yet  if  the  mesne  will 

(f)9  RolL^ss,  °^^  ^^  ^^  ^P^^  (•^^  request,  the  tenant  upon  the  matter  is  dis- 
F.  N.^ISd,*  trdned  in  bis  default,  and  therefore  he  shall  have  a  writ  of 
H.  Co.  Lit.  Mesne  and  recover  his  damage,  as  it  is  held  in  {g)  7  H.  4. 18.  a* 
w'pmlhq  b-'*  E.  S,  35.  15  E.  3.  Joinder  in  Aid  15.  17  E.  S.  44.  b.  (A) 
k  iii/i  CoT  34  H.  6.  47.  a.  b.  IS  E.  4.  6.  a.  b.  &  F.  N.  B.  136.  h.  And  if 
J^t.  KK)^  the  lord  will  not  suffer  the  mesne  in  such  case  to  take  the  cattle 
%^.  hi  ^  ^^^  tenant  out  of  the  pound,  he  is  a  (f )  trespasser  ab  initio  : 

[  *  23  a«  ]  for  he  doth  not  use  them  according  to  the  nature  *  of  a  distress ; 
</)  Post  no,  and  therewith  agrees  {k)  13  E.  4.  6.  a.  b.  But  let  the  tenant 
111.  a.  13  £.4.  \qq\^  iq  i^  ^jjgj  jjj  gjujij  ^gg  hg  gjjgg  jjQj  ^  replevin  of  his  goods, 

{g)  Co.  Lit  100.  a.  Br.  Mesne  4.  S  Roll.  125.  Br.  Replevin  14.  (A)  2  Roll.  450.  Br.  Replevin  54. 
Co.  Lit.  lOO.a.  (i)  Perk.  sect.  190,  191. Cr.  Jac.  148.  Fits  Trespass  67.  Antea  11.  a.  8  Co.  146.  b. 
{k)  Antea  SS.  b.  Br.  Mesne  24.  Br.  Replevin.  42.  Post.  111.  a.    - 
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and  has  delivemnce  of  tbeiiit  for  that  shall  be  accounted  big  own 
tolly  that  he  doth  not  make  request  to  the  mesne  id  supra  i  for 
then  if  the  lord  shall  avow  upon  a  stranger,  the  tenant  is  with- 
out remedy  by  his  own  default;  but  in  such  case  after  the  tenant 
has  deliverance  of  his  cattle  by  replevin,  if  the  lord  avows  upon 
the  mesne,  there  the  tenant  may  request  the  mesne  to  join  with 
him  to  plead  in  his  discharge,  and  if  the  mesne  will  not,  the 
tenant  may  have  a  writ  of  (a)  Mesne  against  him,  and  recover  («)  Co.  Lit 
bis  damages:  for  now  by  matter  expostfactOj  he  is  distrained  in  ^^*  ^ 
his  defaait,  as  it  is  held  in  39  E.  d«  34.  a.  b«  where  the  case  was^ 
that  Henry  Percy  was  lord  paramount,  Gilbert  Umfrevell,  Earl 
of  Angus,  mesne,  and  a  tenant  paravail,  of  divers  manors,  jr.  10  . 
towns,  &C.  the  said  lord  paramount  distrained  (6)  the  tenant  para-  WDoetriA.  , 
yail,  the  tenant  pleaded  a  release  by  deed  of  the  said  lord  parar  V^^^*  i^* 
mount  to  the  mesne,  to  hold  by  lesser  services;  <$*  non  potuit^  be- 
cause he  was  a  stranger  to  the  avowry :  and  there  it  was  held, 
that  the  tenant  in  sucn  case  is  at  no  mischief,  for  he  might  have 
required  the  mesne  upon  whom  the  avowry  was  made  to  have 
joined  with  him  in  answer,  and  if  he  had  come,  they  two  might 
have  joined  in  the  plea  which  the  tenant  now  pleads,  and  if  the 
mesne  would  not  nave  joined  with  the  tenant,  he  might  have 
against  him  a  writ  of  Mesne  and  therein  recovered  his  damages 
against  him;  and  if  the  tenant  doth  not  request  the  mesne,,  it 
shall  be  accounted  his  own  folly,  which  are  word  for  word  the 
words  of  the  book:  and  therewith  agree  17  K  3.  15.  a.  b.  and 
IS  E.  4.  8.  a.  7  E.  4.  ig.  b.     And  it  is  to  be  observed,  that  in 
such  case  the  mesne  ought  to  join  (c)  gratis^  for  there  is  no  pro-  W  ?*^jj**^* '" 
cess  of  law  to  compel  him  to  appear,  as  in  the  case  of  Aid  Prayer,  ^^''      '     .;; 
but  only  upon  the  tenant's  request  he  ought  to  appear  gratis^  ,      •  ^ 

and  therewith  agrees  ^  E.  4.  19*  b.  vide  S4f  H.  6.  46.  a.  and  sd 
may  the  lessor,  upon  whom  an  avowry  is  made,  join  gratis  with 
the  lessee,  the  plaintiff  in  the  replevin,  and  therewith  agree  45  E^ 
3.  7.  a.b.  &  39  H.  6.  7-  b. 

Lastly,  in  the  principal  Case,  if  the  lessee  (or  if  the  tenant  para-  I^theletiee  ia 
Tail  in  the  case  of  the  mesnalty)  is  present  when  the  lord  or  his  caJc^^rtf'th® 
bailiff  comes  to  distrain,  if  (d)  nothing  is  in  arrear,  he  may  well  tenant  pan*     • 
make  rescous,  and  so  relieve  himself,  as  it  was  resolved  in  Sevirs  ^f^j"  ^  ^^ 
case,  in  the  Fourth  Part  of  my  Reports,  f.  8.  Vide  2  H.  4.  22.  jy,  jlT^JSSlr 
b.  8  H.  4.  1.  a.  4  E.  6.  Br.  Distress  75.     By  the  Justices,  31  E.  iwhen  thelonl 
S  Rescous  17.  39  E.  3.  45.  39  H.  6.  7.  a.  F.  N.  B.  102. 27  Ass.  ^^^j?. 
51.  &  £8  Ass.  p.  to*     So  that  the  lessee,  or  tenant  paravail,  has  uS^l^JS^ 
a  certain  provision  by  the  law  to  relieve  himself  in  the  cases  afore-  thing  is  in  ar- 
said,  unless  by  his  laches  or  misdoing  he  *  prejudices  himself,    t*  ^^^^ 
And  forasmuch  as  notwithstanding  the  statute  of  21  H*  8.  cap.  make^m^. 
19.  the  lord  may  at  this  day  avow  upon  one  person  certain,  as 
upon  his  very  tenant,  according  to  the  common  law  (for  the  said  (d)  Co.  Lit. 47.' 
statute  enacts,  •*  that  the  lord,  &c.  {e)  may  avow,  ficc.  as  in  lands  b.i60.b.iRoiU 
^*  within  his  fee  and  seignior/'  which  doth  not  toll  the  common  b^Bi^BUtrcM 
law,  but  gives  a  liberty  to  the  lord  to  pursue  the  one  or  the  75.f.'n.B. 
odier),  I  have  thought  necessary  to  report  this  case,  whereby  all  }^^'  • .. 
the  books  are  well  reconciled,  the  doubts  well  resolved,  and  no  ^^^  ^\  p^tes 
absardity  or  mischief  permitted^  that  is  not  remedied  by  the  3.  a. 
ooimoon  iaw« 
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Lord,  metiie  '}foia  reader,  at  the  commoh  law;  if  thereT)e  lord,  nieafne,  and 
m^ncTdolM  bit  ^*"^  ®"^  the  mesne  truly  docs  his  services  to  thp  lord  para- 
■errices,  the  tnount,  and  vet  the  lord  distrains  the  tenant  paravail  for  them, 
lord  dbtraint  at  this  time  the  distress  is  tortious,  and  the  tenant  is  not  distrain- 
n^tS!^itS^  ed  in  default  of  the  mesne ;  but  in  this  case  if  the  tenant  paravail 
tenant  para-  reoueststhe  mesne  to  take  his  cattle  out  of  the  pound,  and  pnt 
▼ail  requesto  jn  his  own  (a)  cattle  in  lieu  of  them ;  or  if  the  tenant  has  reple- 
take^^ttle  ^^^^  ^^^  ^^"  cattle,  and  *  requests  the  mesne  to  join  and  acquit 
oat  of  the  him,  and  he  refuses,  by  this  matter  expostJaetOj  the  law  will  nd- 
t^^  ""^.P"*  jodge  that  the  tenant  paravail  was  distrained  in  default  of  the 
lien;  or  if  the  mesne,  and  if  in  a  writ  of  mesne,  the- mesne  (b)  should  plead  not 
tenant  has  re-  distrained  in  his  default,  it  should  be  found  against  him,  otherwise 
^^S^tha**''"  the  tenant  paravail  will  be  in  no  default,  and  wHl  have  wrong, 
mesne  to  join  &nd  yet  will  be  without  remedy :  and  it  is.  all  one  to  the  tenant, 
and  acquit  him  if  the  distress  be  wrongful  or  rightful,  if  he  shall  not  have  any  re- 

thetew^ll'**  ^'^s-  ^''*t  ^9  E.  4.  34-  a.  17  E.  3.  15.  &  44.  a.  7  (c)  H.  4- 
aiUudgethat  18.  a.  b.  12  {d)  £.4  2.  a.  13  {e)  E.  4. 6.  a.  b.  F.  N.  B.  (/)  136. 
the  tenant  pa-  By  which  it  appears,  that  Judges  in  all  ages  have  endeavoured  to 
tn^ed^i?de^*  put  the  rule  of  W.  2.  :|:  in  execution,  (g^  curia  domini  Regis  non 
lanit  of  the  debet  deficere  conquerentibtis  injusHtid  exhibendd ;  justitia  est  suum 
f*f*5®l?S       cuique  tribuere. 

{(f)  ¥*  N.  B. 

116.  h.  7  H.  4.  tS.  a.  Co  Lit.  100.  a.  Antea  22.  b.  (h)  Ant.  22,  25.  f  ^  Co.  25.  a.  (c)  Br.  Kepi.  14. 
Br.  Mesne  4.  (d)  Br.  Joinder  in  Action  67.  9  Co.  25.  a.  (e)  Br.  Mesn.  24.  Br.  Replev.  42.  (/)  P. 
N.  B.  196.  h.  t  'W.  9.  cap.  «4.  2.  Inst.  405,  406.  (g)  Co.  Lit.  74.  a.  9  Co.  88.  b.  2  Inst.  405, 408. 


THE^  CASE  OF  THE  ABBOT  OF  STRATA 

MERCELLA. 

Mic^.  33  &  34  £)iz. 


9*BB  Casb  or  In  Quo  worranio  for  using  without  warrant  amongst  others  the  liberties  and 
Brn^SAMwk^  fnmchiies  of  having  waift,  strays,  goods  of  felons,  etc.  in  L. ;  as  to  waifs 
OELLA,  >°<i  estrays  the  defendant  claimed  them  by  prescription,  and  as  to  the 

PartIX.-f4a.  goods  of  felons  be  pleaded,  that  L  lately  Abbot  of  Strata  Mercella  law- 
fully had  and  enjoyed  the  aforesaid  goods  and  chattels  of  felons  within  L., 
and  disposed  of  diem  to  his  own  proper  use,  till  27  H.  8.  and  pleaded  the 
Stat.  87  H.  8.  by  which  all  monasteries  under  the  yearly  value  of  200^ 
were  g^en  to  the  king  in  as  laige  and  ample  manner  as  the  Abbots,  &c 
had  them ;  and  that  the  said  Abbey  of  Strata  Mercella  and  its  possessions, 
were  under  the  yearly  value  of  200/.  and  pleaded  also  the  stat.  32  H.  8. 
c  so.  by  which  ''all  liberties,  privileges,  franchises,  &c  which  the  late  own- 
*<  ers  of  the  said  Abbies,  &c*  have  used  and  exercised  lawfully,  &c«  with- 
''in  3  months  before  the  27  H.  8.  shall  be  revived,  and  actually  in  the  king, 
"  his  heirs  and  successors,"  by  force  whereof.  King  H.  8.  wa^seised  of  the 
sdd  firanchises  in  his  demesne  as  of  fee  in  right  of  his  crown,  and  being 
also  seisej  of  the  manpr  of  T.  in  Ji.,  &c.  (late  parcel  of  the  possessions  pf  the 
Abbey  of  Strata  Mercella)  granted  the  said  manor  to  D.  in  fee,  withg^eral 
wordsyvic^o^,  taUa^tanlaf  kujusmodi  eademf^eofuimiHa,  Uberiatesjrimckcmagf 
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-4«.  AuM^  iMtof,  doe  gamut  fiat,  wfra,  ^c.  and  that  D.^  enfeoffed  the  d*-  * 

faulaiit  in  fee  (but  without  saying  by  deed),  and  then  concUided  lu»  ^ea  ^ 
€i  mo  wmrramto  damai  UberUiu,  4^.  et  prifoUegM  pnedicia  iatiqtiam  4td  m#- 
menmmptwdiciumMpecUmf.Mipefinienf.  Upon  demurrer  to  thii  plea,  as  to 
the  foodi  and  chatteb  jo£  feloni,  judgment  was  giyeafor  the  crown,  for  the 
goodi  and  du^tteli  of  felons  lie  not  in  prescription,  and  cannot  pass  with- 
4Mitdeed. 

Wbca4be  long  grants  any  pri?ileges,  liberties, franchises, d:c.  which  were 
pfmlcgestlibertiesyorfrandiises  in  his  own  handSy/Mv  4x>rosie,  within  si^ 
poflsesnoos, if  th^came  again  tothe  king,  he  has  them  againin  Jure  coro^ 
me;  and  if  wreck  or  goods,  waifed  estn^,  &c  were  appendant  before  to 
povesaion^  the  appendancy  is  extinct,  and  the  king  is  seised  of  them  in 
Jure  coronal  but  when  a  privilege,  liberty,  franchise,  or  jurisdiction,  was 
not  in  etse  before,  but  is  newly  created  by  the  king,  such  privileges,  &c»  ai^ 
not  extinct  by  the  accession  of  them  to  the  crown,  nor  the  appendancy  of 
them  severed  from  the  possessions* 

If  the  king  grants  to  I.  S.  and  his  heirs  cataUa  feUmum  within  his  manor  of  I 

P,  and  afterwards  L  S.  grants  to  the  king,  hb  heirs^  and  successors,  the 
manor  with  the  said  franchise,  and  then  the  king  grants  to  I.  N.  and  his 
heirs  the  said  manor,  and  further  grants  to  him  and  his  heirs  within  the 
said  manor,  M,  taiioy  tania,  Sfc.  prwUeguiy  Sfc,  et  quot,  quaUa,  4^.  qwe  the 
said  L  S.  had;  In  quo  warrmUo,  I.  N.  ought  not  to  plead  generally,  but  in 
^ecial^  the  first  charter  made  of  the  said  goods  of  felons^  and  the  regrant* 

Query  ?    Whether  the  averring  generally  that  the  Abbot  lawfully  had  and 
pojoyedf  &c.  shall  be  intended  of  a  having  and  enjoying  in  fee  simple,  and 
that  a  particular  estate  shall  not  be  presumed  if  not  specially  shewed. 
Queiy  ?  Whether  jalso,  the  defendant  has  pursued  in  his  ploi  the  words  of 
the  statute  32  H.  8. 

Query?  Whether  the  conclusions^  eo  warronta  ciamat  Ubertates,  ^f 
famquaMacmanenum,^,speotftn\et  pertinent*  S^e.  is  a  sufficient  conclusion^ 
If  the  king  grants  the  manor  of  D.  to  J.  S.  and  hb  heirs,  and  within  the 
same  manor  to  have  waifs,  estrays,  bona  et  cataUafelormm,  4^.  dicto  manerio  . 
tpectwi.  et  perM. ;  though  these  words  do  not  refer  to  felons'  goods,  or 
franchises  which  lie  in  charter,  and  cannot  be  appendant  or  appurtenant  to 
.    a  manor,  yet  they  diall  pass.  ;    • ,%  ira.)  ^  :i  ^ 

Note.  *  What  ancient  franchises  ought  to  have  allowance,  and  what  not.*  • 

*  How  franchises  which  lie  in  point  of  charter  may  be  claimed  in  q^uo  war^ 
mio,  without  shewing  or  pleading  the  charter,  and  where  the  charter  must 
be  pleaded.* 

*  Where  franchises  are  claimed  by  the  general  words,  tot,  taUa^  S^Cm  pri»  ' 
tiiegia,  4rc.  as  such  a  one  had,  &c  what  estate  he  to  whom  the  reference 
b  made,  ought  to  have  in  the  franchises.* 

*  Qf  the  manner  of  triab  allowed  by  the  common  l^w.*  S^  C.  >Ioore  :997« 
Yid.  the  entry.  Co.  Ent.  540.  nu«  7. 


If  a  Quo  warranto  against  Owen  Vaughan  for  using  these  liber-  s  Roll.  6i,  6U 
ties  and  franchises  amongst  others,  without  warrant,  that  is  to  ^'^'  ^^* 
«7t  to  have  waifs,  strays,  goods  of  felons,  &c.  in  Llanihangel  in 
w  oonnQr  of  Montgomery ;  as  to  waifs  and  strays,  the  defendant 
cluiiied  them  by  prescriptioni  and  qs  to  goods  of  felons  he  pload^^ 
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(a)  PbIou  83.    ^  quodJohinC  nuptr  Jbbasde  Straia  MerceUa  UcUe  {a)  habuii 

.4*  gaoisusjuit  infra  Uamhangd  pnetT  bona  4r  catalla  feUmumj  4* 

^  H.  8.C. 27.    ^  usum  suum  proprium  dispostdtf  usque  4  diem  Febr.  anno  £7  H. 

8.  and  pleaded  the  statute  of  £7  H.  8.  by  which  all  monasteries 
QDder  die  yearly  value  of  200t  were  given  to  the  King,  jn  as 
larce  and  ample  manner  as  the  Abbots,  &c  then  had,  or  ought 
•to  have  tbem ;  and  that  the  said  abbey  of  Strata  Mercella»  and 
the  possessions  thereof,  were  under  the  yearly  value  of  £00/«*and 
pleaded  also  the  statute  of  3£  H.  8.  cap.  £0,  by  which  it  is  en* 
.acted,  <^  that  all  liberties,  privileges,  and  franchises,  and  temporal 
*^  jurisdictions  which  the  late  owners  of  the  said  Abbies,  &c  have 
(^  used  and  exercised  lawfully,  &c«  within  three  months  before 
/<  the  said  act  of  £7  H.  8.  shall  by  the  said  act  of  S£  be  revived, 
<^  and  shall  be  really  and  actually  in  the  King^  his  heirs  and 
.**  successors;"  by  force  whqreof  King  IL  8.  was  seised  of  the  said 
franchises,  s.  to  have  felons'  goods  within  Llanihangel  aforesai4 
in  his  demesne  as  of  fee  in  the  right  of  his  crown,  and  so  seised, 
[  *^  24  b.  ]  '  and  being  also  seised  of  the  *manor  of  Tallerthege  in  Llanihan- 
gel, 8cc«  in  the  said  county  (late  parcel  of  the  possessions  of  the 
said  abbey  of  Strata  Mercella),  granted  by  his  letters  patent  anno 
37  H.  8.  the  said  manor  to  Sir  Arthur  Darcy  Knt.  in  fee,  with 
<d)  10  Co.  6501.  i^eneral  words,  that  is  to  say  (&)  totf  iaHa^  tania^  kujusmodi^  eadem 

4*  cansmilia^  libertaieSf  JrandiesiaSf  privilegiaf  jurisdictkmeg^  Sfc^ 
^Ifuot^  qwdia^  quant€^  4*  qua  dictus  nuper  AbbaSf  4^c.  habidty  tenuity 
sive  gaoisus  fuit  infraj  4*c.  by  force  whereof  the  said  Arthuc 
Darcy  was  seised  as  well  of  the  manor  aforesaid,  as  of  the  liber- 
ties, ^c  aforesaid  in  fee;  and  so  seised  of  the  said  manor  enfeoflkd 
the  defendant  in  fee  (for  although  there  were  •divers  mean  con^ 
'veyances,  this  was  the  case  in  substance),  and  then  he  made  a 
conclusion  for  all  his  plea,  viz.  et  eo  warranto  clamat  liberiates^  , 
Jranchesias  et  privilegia  pratP  tanquam  admanerium  pnjei  spe^<B^,^\ 
J^ pertinents    And  upon  this  plea,  as  to  the  goods  and  chotteUi. 
of  felons,  the  Queen's  counsel  demurred  in  law.    And  it  was  , 
Argameiits  for  argued  on  the  part  of  the  Queen,  that  the  defendant's  claim  to* 
the  Crown.       iiave  the  goods  and  chattels  of  felons  was  insufficient  for  two  , 

reasons.  1»  Because  he  doth  not  shew,  that  the  Abbot  had  the . 
(c)  t  Inst  281.  goods  of  {c)  felons  by  charter  within  Llanihangel ;  for  bv  pre^ 
SjiJf  p^^*'  ■•  iscription,  or  any  usage,  he  could  not  have  them,  for  although 
50.a.*46£!^*  -fae  shall  not  be  compelled  to  shew  the  charter  in.  Court,  or  to 
16.  b.  1 H.  7.  )>Iead  an  exemplification  of  it,  because  the  charter  was  made  to 
«70*B*  Co"*  *  stranger,  yet  he  ought  to  have  pleaded  that  the  Abbot  had 
129.  /h.  tT*  ^^  ^'^  franchise  by  charter.  £•  That  the  substance  of  the  plea 
11.  b.  20.  a.  Wants  trial,  for  the  effect  of  his  plea  is,  quod  prad!  nuper  Abbas 
Rt^'Pr^ri**  /ta/^  habuit  et  gavisusjuit  infra^  S^.  bona  4"  catalla  felonwny  4c. 
tion27.8H.4i  And  these  two  p<nnts  were  often  argued  at  the  bar  in  divers 
2.  a.:) Inst 55.  several  terms;  and  the  effect  of  the  arguments  on  the  Queen's 
^FostZ'fT?'  P^^  as  to  the  first,  was,  that  the  Abbot  could  not  have  felons* 
b.'Br.£8tniy  goods  by  prescription  or  any  usage,  but  by  charter,  quod  fuit 
^^'  concessumper  totam  curiam.  Vide  the  authorities,  and  the  reasons 

and  causes  thereof  in  Foxley's  case,  in  the  Fifth  Part  of  my 
Reports,  f.  109.  b.  &  110.  a.  whence  it  was  inferred,  that  the 
defendant  ought  to  have  pleaded  in  certain,  that  such  K.  granted 
'  to  some  of  the  predecessors  of  the  said  Abbot,  &c.  or  to  the  said 
AUH)t  himself,  to  have  feloDs'  goods  within  the  town  of  Llanihan- 
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gd,  ftc.  an^  not  qiMprttf  Mhos  habult  et  gemsusfuit^  ett.  and 
c^KciaHy  in  a  Qr/o  warranto^  in  which  the  defendant  ought  t6 
sbeir  a  toll  and  perfect  title  to  himself.    As  to  the  second,  it 
was  objected  that  the  plea  was  insufficient,  because  every  plea 
oagfat  to  be  {a)  triable,  either  by  the  country,  if  it  contains  matter  /^^  Postea  30, 
of  fittt,  or  by  the  Justices,  if  it  contains  matter  in  law,  or  by  the  d.  3i.  a. 
Roofd  itself,  if  it  consists  *of  matter  of  record,  PK  Com.  2Sl.a.b.    [*25a.] 
Bat  this  plea  is  not  triable  by  the  country  for  two  reasons.  1  •  Be- 
erase  the  substanfce  of  the  issue  consists  of  matter  of  record ;  for 
vidKmt  matter  of  record  the  Abbot  could  not  have  them,  which 
oomot  be  tried  by  the  country,  but  the  law  attributes  so  much 
iioiioDr  and  credit  to  them,  that  they  shall  be  tried  only  by  (6)  (*)  *  Co.  n.  a. 
themselves,  and  not  by  the  country.     Vide  "f  37  H.  6.21.  PI.  tco.Litiir. 
Com.  ?•  &  23.  8  El.  242.  and  Hind's  case  in  the  Fourth  Part  of  b.  teo.  a.  Post, 
my  Reports,  fol.  71.   2.  Matters  in  law  are  not  triable  by  the  ^^*  ■• 
eoontry,  no  more  than  matters  in  fact  by  the  Justices,  quia  sicid  a.  155.  b.  «t6 
(r)  ad  gu^esiitmemjacii  nan  respondent  judices^  ita  ad  qtuestionem  a.  903.  b.  % 
jmis  non  respondent  juratores  (a).  But  in  this  case  the  defendant  S^i^^gji* 
his  comprehended  in  his  plea,  qubd  prted!  nuper  Abbas  licite  it7!piow.ii4l 
hatmt,  <Jhr«  which  tends  to  matter  in  law  which  is  not  enquirable  b.  iRolk  Rep. 
by  the  ooontry ;  and  yet  the  defendant  has  not  shewed  his  case  J^sco? iS^^ 
in  so  certain  and  special  a  manner  that  the  Court  can  judge  ±0  co.  10.  b. 
whether  the  Abbot  by  the  law  had  felons*  goods  or  not ;  and 
therefore  it  is  agreed  in  (d)  22  £.  4.  40.  b.  the  Lord  Lisle's  case,  ^^d  Lisle'* 
t  man  was  bound  in  a  bond,  and  the  condition  was,  that  if  he  T?^ebt 
came  to  B.  such  a  day,  and  there  shewed  the  obligee  or  his  counsel  on  bond  with  a 
tiafficient  discharge  of  an  annuity  of  40^.  which  he  claimed  out  JS^'Slf^iL. 
of  two  bouses,  &c  that  then,  &c.     And  in  debt  on  tliis  bond  thd  ceeasaffident 
defendaot  pleaded,  that  he  came  to  B.  at  the  day  aforesaid,  and  discharge  of 
there  offered  to  shew  th(5  plaintiff's  counsel  a  sufficient  discharge  ^  ""  ^a  that 
thereof  and  they  refused^  upon  which  the  plaintiff  demurred  m  the  defendant 
kir.    And,  after  lone  argument  it  was  adjudged,  that  the  plea  did  show  the 
WIS  insoflScient,  for  his  plea  ought  to  have  alledged  what  manner  ^n^^'isnT^ 
of  discharge    he  offered  to  shew,  viz.  a  release,  or  unity  of  fioient  dis- 
ponession,  or  other  matter  of  discharge,  lipon  which  the  Court  charge,  to  bad  1 
Bi^t  judge  if  it  was  sufficient  or  not  (b),  for  the  country  shall  ^jj^^"^  ®' 
not  enaaireofit,  but  it  ought  to  be  adjudged  by  the  Court,  ought  to  be 
which  the  Judges  cannot  do,  if  the  special  matter  be  not  shewed  shewn, 
to  them ;  but  if  the  issue  be  takeri,  that  the  obligor  came  not  /^\  pjo^^,  7, 
there^  that  shall  be  tried  by  the  country,  for  that  is  matter  in  b.  Br.  Condin 
&ct,  of  which  the  Court  has  not  conusance;  and  all  this  appears  ^^'  ^^^'  ^^* 
in  the  said  book.  Fide  PL  Com.  {e)  112.  Amy  Townsend's  case^  MPiow^n^. 
it  (/)  159*  b.  in  the  Lady  Hale's  case.  8cc.  b. 

^d  as  to  the  objection  which  may  be  made,  that  it  will  be  U*)Plow.t59. 
mischievous  to  the  subject  to  compel  him  to  shew,  or  to  plead  (•)  3  co.  48.  «• 
the  charters  made  to  Abbots,  Priors,  &c«  as  well  for  the  (g)  infi-  11  Co.  14^  b. 
nile  search  ibr  them,  as  for  the  impossibility  to  get  them,  many  |^?^*  '^^ 
rfthem  being  lost,  or  de&ced,  or  possessed  by  one  only;  to  that  p^toa^.  b. 
it  was  answered,  that  there  is  not  any  such  mischief,  either  for 

(a)  Vid.  Mr.  Hargrave*8  note  (5)  Co»  Lit.  nich  an  arrest,  it  is  not  necessaryto  shew  how 

^U^h.  the  defendant  was  released:  iuig  ▼«.  Hobtp 

M  In  an  actioa  upon  a  promise  to  pa^  so  Cro.  Eliz.  915.  Vid.  Bac.  Ab.  Gov.  K«  Com* 

wi  m  oondderatkni  of  being  releasea  mm  Dig.  Plead*  E.  35t  s  V.  19» ,  .- 
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the   uncertainty,  or  for  the  impossibility;   for    although   the 

l^*  25  b.  ]    charters  are  lost,  yet  they  *are  enrolled  of  record,  of  which  every 

one  may  have  an  exemplification;  or  if  such  enrolment  cannot 

be  found,  yet  allowances  in  Eyre  (as  by  the  law  ought  to  be)  are  of 

record  of  all  such  franchises,  by  which  it  appears  by  force  of  these 

Argnments  for  charters  suich  franchises  were  allowed.     Against  which  it  was 

the  defendant,   lu-g^gd  q^  {^^  defendant's  part,  that  the  plea  was  sufficient;  upon 

which  judgment  ought  to  be  given  for  the  defendant ;  and  that 

the  whole  consideration  of  this  case  chiefly  consists   upon  the 

(a)  32  n,  n,  c.   ^^^^  construction  of  the  said  statute  of  (a)  82  H.  8.  and  therefore 

30,  the  final  intention  of  the  act,  and  the  purview  thereof  are  to  be 

considered :  the  intention  of  the  act  was  to  advance  these  posses- 
sions as  weU  in  valuation  as  estimation,  to  revive  actually  and 
really  such  privileges,  liberties,  franchises,  and  temporal  juris- 
dictions which  the  late  owners  of  the  abbies  had,  &c.  then  it  is 
to  be  considered  what  privileges,  liberties,  franchises,  and  juris- 
dictions were,  extinct  in  the  crown  by  the  accession  of  the  said 
Wbpp  tfaekine  possessions  to  it.     And  as  to  that,  it  is  to  be  known,  that  when 
^n^^yP"^  the  King  grants  any  privileges,  liberties,  franchises,  &c  which 
tie?ftiincfal-'    ^^^^  privileges,  liberties,  or  franchises,  in  his  own  hands,  as 
•es,  &e.  which  parcel  of  the  flowers  of  his  crown,  as  {b)  bona  4*  catallajelonumf 
were  pri-         JuffUivminn^  utlagatorum,  Sfc.  bcna  4*  catalla  waviata^  extrahm^^ 
ties  orfran-      deodandaj  wreccum  martSf  ofc.  within  such  possessions,  there  if 
chises  in  his      they  come  again  to  the  King  they  are  merged  in  the  crown,  and 
own  hands,       |jg  jj^g  them  aijcaiu  in  jure  coromei  and  if  the  wreck  or  eoods 

jure  coronas  -rj^^o  j..ur^  -^ 

viUiin  snch  waifed,  estrays,  &c.  were  appendant  before  to  possessions,  now 
possessions,  if  the  appendancy  is  extinct,  and  the  King  is  seised  of  them  injure 
aindn toUie  ccrorme  (c).  But  (c)  when  a  privilege,  liberty,  franchise,  or  juri»- 
kinghehas  diction  was  at  the  beginning  erected  and  created  by  the  King^ 
tfaem^aiii  '  and  was  not  any  such  flower  before  in  the  garland  of  the  crown, 
uS'iTimricor  ^^^^f  ^J  ^^  accession  of  them  again  to  the  crown  they  are  not 
goods  wailed,  extinct,  nor  the  appendancy  of  them  severed  from  the  possessions; 
estrays,  &e.  as  if  a  ((f)  fair,  market,  hundred,  leet,  park,  warren,  et  similiiif 
antbdSre  to  ^^  appendants  to  manors,  or  in  gross,  and  afterwards  they  come 
P^Mstesions,  back  to  the  King,  they  remain  as  they  were  before  in  esse  not 
Ae  append-  merged  in  the  crown,  for  they  were  at  first  created  and  newly 
anSthekiBg^U  erected  by  the  King,  and  were  not  in  esse  before,  and  time 
seised  of  them  and  usage  has  made  them  appendant.  Which  difierence  was 
birt^V^'^"**  agreed  2?fr  Mam  curiam  j  and  this  appears  in  our  books,  as 
privilege,  U.  foi*  the  first  part  of  the  difierence  {e)  6  £dw.  3.  £$•  a, 
Qerty,lran*  John  Darcy's  case,  the  case  of  forfeiture  of  ward;  and  SO 
dkSJ!  w'**'  Henry  8.  Dyer  (/)  44.  43  Ed.  3.  S«.  43  Ass.  p.  10.  1  & 
not  in  esse  be-  ^  Ph.  &  Mar.  Dyer  {g)  108.  and  for  the  second  part  of  th^ 
fore,  batik  difi'erence,  U  Hen.  4.  5.  a.  and  15  Ed.  4.  7.  b.  the  case 
Mwiy  created  ^f  ^^  market,  4  Edw.  3.  48.  the  case  of  the  ♦hundred,  la 
t^fhel^nir'  H*  ?•  81.  the  case  of  the  earldom:  all  which  privileges,  liber-- 
sQchprivi-*  ties,  franchises,  and  spiritual  jurisdictions  of  the  first  quality 
leges,  Ac.  are    (which  were  the  ancient  revenues  and  flowers  of  the  crown). 

not  eatinct  by 

the  accession  of  them  to  the  crown,  nor  the  appendancy  of  them  severed  from  ilie  possessions^ 
(6)  1  Mod.  Rep.  232.  Cr.  El.  593.  Moor  474.  1  Anders.  87.  Palm.  78.  Argument  in  Quo  Warranto 
129.  Co.  Lit.  131.  b.  Plowd.  319.  (c)  Argument  in  Quo  Wsrraoto  133.  (d)  1  Anders.  87.  Moor 
474.  Palm.  78.  (f)  10  Co.  64.  ly,6d.  {/)  Dy  44.  pi.  32.  (jg)  Dy.  108.  pi.  30, 
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mer^^  in  the  crown,  are  now  by  this  act  (a)  revired  agaiki  C^^'*  ^■^* 
actually  and  really  in  the  King  his  heirs  and  successors :  for  as 
to  those  of  the  latter  part  of  the  difference,  there  needs  no  act  of 
Parliament  to  revive  them,  for  they  were  not  extinct.     So  that 
the  patentee,  in  such  case  of  felons'  goods,   shall  have  them  as 
the  same  franchise  which  is  in  esse  in  the  crown.     And  there-  Meanini?  of 
fore  it  was  observed,  that  the  said  general  words  usual  in  patents,  *•*«  words  tot, 
Mftalia,  etc*  eadem  et  cojksimilia,  qiiotf  qualia^  quajUa,  el  qme^  con8iinHia*"c. 
etc.  didus  nuper  Abbas  habuit^  etc.  have  several  and  distinct  sig-  in  pateuts! 
.oifications ;  for  by  force  of  this  word  eadem^  the  franchises  them-  (*)i  Jones 349. 
•elvei  as  hereditamentss  in  esse  in  the  crown  shall  pass,  and  by 
fisroe  of  {b)  talia  et  consmilia^  etc.  the  patentee  shall  have  the 
like  (d)  to  them  the  Abbot  had,  for  those  themselves  the  King 
cannot  grant,  because  they  were  merged  in  the  crown.    And  it  Ifthekinff 
was  welT  agreed,  that  if  the  King  by  his  letters  patent  grants  to  8™|tii  toJ.s. 
J.  S.  and  his  heirs,  catalla  felonum  within  his  manor  ot  D.  and  cataliafelonDm 
afterwards  J.  S.  grants  to  the  King  his  heirs  and  successors,  the  wiUiin  hU  na- 
BHinor  with  the  said  franchise,  and  afterwards  the  King  by  his  "Sl^^^'^ 
letters  patent  grants  to  J.  N.  and  his  heirs,  the  said  manor,  and  granto  to  the 
fiutber  grants   to  him   and  his  heirs  within  the  said  manor,  king,  hU  heirs, 

tot^  talia  J   tantOj   eadem  et  consimilia.   privUesia.  libertates,  et  jnd  successors, 
iLZ_.»     »  A  1'  A       ^        ^L         -J  T    o   u    1      •      the  manor 

fiantheuas^  quotf  qualiOj  quanta^  et  qua  the  said  J.  S.  had ;  in  ^ith  the  siiid 

that  case  in  a  Qjao  warranto  J.  N.  ought  not  to  plead  in  such  ge-  franchise,  and 

oeral  manner  aa  the  defendant  now  has  done ;  but  ought  to  plead  ^^t!!'^  j^^fi 

ia  (c)  special  the  first  charter  made  of  the  said  felon's  goods,  and  his  heirs  ' 

and  the  regrant,  &c.  qmdfuit  cancesswn  per  totam  curiam.     But  the  said  manor, 

it  was  strongly  urged  by  the  defendant's  counsel,  that  by  (d)  gnnu'tohUn 

farce  of  the  said  act  of  32  H.  8.  the  defendant  might  aver,  quod  and  his  heirs 

Mannes  nuper  Abbas  de  Strata  MerceUa  licite  habuit  et  gavisus  within  the  said 

fmtinfira  Llanihangel  bona  et  catalla  felonum  ;  for  therein  the  "a^^tanta^&cr 

ikfimdani  in  his  plea  has  pursued  the  words  of  the  said  act,  privilegia,  &c. 

vUeb  arc^  *^  that  all  privileges^  &c.  which  the  said  owners  of  ctqoot,qna]ia, 

.'^  the  said. nbbies,  &c.  have  used  and  exercised-  lawfully  within  saM^^s.had  • 

^' three  months  before  the  said  act  of  (e)  27  H.  8.  shall  be  by  in  quo  warran- 
*  force  of  the  said  act  of  32  H.  8.  (/)  revived,"  &c.     For  the'  |,otto  i^S**^ 

iffimdant  has  pleaded,  that  the  said  late  Abbot,  &c.  lawfully  generaUyfbnt 

lias  used  and  exercised  to  have  the  goods  and  chattels  of  felons,  in  special  the 

till  the  said  4th  day  of  February,  anno  27  H.  8.  and  this  was  ^^  "^^y^J^^ 

11.  ''i  "^  XT  1  •!       made  of  the 

compared  to  divers  other  statutes ;  as  to  Vernon  s  case  m  the  said  goods  of 
Foarth  Part  of  my  Reports,  f.  3.  a.  where  the  statute  of  27  H.  felons,  and  Uie 
8.  cap.  10.  which  speaks  for  the  jointure  of  the  wife,  gives  aver-  ^^f^^h  &c- 
neot,  that  *  an  estate  upon  another  express  condition,  may  be    [  *  26  b.  ] 
ivemedfor  the  jointure  of  the  wife:  and  so  upon  the  statute  of  Anesutenpon 
«"7  (g)»  13  El.  and  upon  the  statute  of  (A)  23  H.  6.  upon  J^condii 


ion 


•bonds  taken  by  Sherif&i  and  the  like.     And  where  it  is  object-  mav  be  aver- 
td,  that  this  issue  is  not  triable,  it  was  answered,  tliat  it  shall  f^p  ^or  the 
be  tried  bv  the  country,  for  f  licite  J  is  concluded  within  the  ^wife^'^^Vo 
other  words,  s.  habuit  4*  gavisus  Juit^  for  {\(  licite  had  been  omit-  noon  the  stat. 
^)  in  the  sense  of  the  statute,  it  had  been  implied,  as  the  sta-  ^^  ^^^'  "f^ 

toifis'  bonds.  Vicf.  n.  (a  1.)  Vernon's  case,  vol.  ii.  p.  f  56.  (c)  Godb.  398.  See  fol.  f  4.  b. 

W.Jones,  294.  (d)  2  Co.  48.  b.  Cr.  Car.  543.  Hob.  300.  Bridg.  14^.   (e)  27  H.  8.  c  27.  (/)  Cr. 
iac.  us.  (g)  3  Co.  80.  a.  13  £1.  c.  8.  {h)  S3  H.  6.  c.  tQ.  W.  Jones,  1282. 


(o)  Vid.  post  note  (o)  p.  52. 
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(a)  Lit  feet  fate  6f  Gloucester,  c;  3.  which  saith,  #here6f  no  fine  is  (a)  le- 
^i!  b^*  ^^  ^^^  ^°  ^^  King^s  Court,  is  as  much  as  to-  say,  whereof  no  fine 
(6)  Co!  lit  is  lawfully  levied  in  the  King^s  Court.  So  11  H.  4.  80.  upon 
381.  b.  the  statute  of  W.  2.  c  5.  &'  Episcqpus  ecdesiam  conferat^  is  aS 

(c)  Plow.  f4d.  nm^  ng  xo  say,  n  Episcapus  eederiam  (b)  legUimo  modo  amferat^ 
<rf)  Co.  lit  and  in  the  statute  of  W.  &  de  donis  amdiiumalibuSf  the  words 
^^ '  ^*  wH^^  ^  ^^^''^  jTftfs^cto  non  extenditur,  are  to  be  Intended  of  gifts  {e) 
steibl  lawfully,  and  in  dae  manner  made  by  the  donees,  before  the 

(e) t Inst  190^  Statute  PL  Com.  in  the  Lord  Barkley's  case;  and  therewith 
191.  sunn  agrees  18  H.  4,  Formedon  {d)  15.  And  the  statute  of  {e)  1  E^ 
a!b*. 5Co^ ^*  4.  c  ft.  which  enacts,  that  all  manner  of  indictments  taken  in 
iif .  b.  '  toms  or  leets  shall  be  delivered  to  the  Justices  of  Peace  at  the 
^)^-^t.  next  Sessions,  &c.  and  that  they  shall  proceed  upon  them,  ex- 
Sher.  t7.  Br.  ^^^^  ^^^7  ^7  construction  of  law  to  proceeding  upon  lawful 
PreMotm.  in  and  sufficient  indictments,  and  makes  no  insufficient  (/)  indict* 
P^ton '^'  ment  good,  as  it  is  held  in  4  £.  4.  31.  a.  b.  And  that  is  the 
FftcTonrn  de  fundamental  and  directory  reason  of  the  common  law,  for  the 
Visconnt  3.  common  law  saith,  that  no  conspiracy  lies  when  the  party  was 
\^^^c' ^to  ^^^^^>  ^"^  although  he  be  indicted,  if  the  indictment  be  not 
a.  b. '  ^'  '  sufficient  in  law,  the  party  shall  not  have  his  writ  of  (g)  conspi* 
Cr)P*N.  B.  racy,  for  when  the  common  law  speaks  generally,  it  is  to  be 
\^^'  ^  ^°^^  intended  in  a  good  and  lawful  sense.  So  it  was  concluded,  that 
{k)\  Mod.  if  this  word  licUe  had  not  been  added,  it  had  been  implied,  and 
Bep.i9o.Hob.  by  consequence  the  addition  of  it  shall  not  make  an  alteration 
^IM^Rt* ^'  ®' ^^ ^^^ f^^ W expressio  eorum  qtue taciie ingunt nihil operaiur : 
lit  HarJ?'9S.  ^^^  because  the  defendant  ought  to  pursue  the  statute  in  his 
1  RolL  Rep.  plea,  and  not  to  omit  this  word  liciiet  and  that  if  it  had  been 
R(m.*d^  cmiitted  in  the  statute  it  had  been  implied,  for  this  reason  it  was 
nbla.  499.  concluded,  that  this  issue  shall  be  triable  by  the  country.  And 
tf^*  p^  ^^  ^  ^^^  ^^^9  ^^^  ^^^  statute  of  32  H.  8.  has  great  reason  to  di- 
8(^1^'.  v.*  ^  ''^^  ^°^^  summary  course  of  averment  for  the  impossibility  and 
145.  a.  1*1  Cor.  (0  infiniteness  of  search,  many  of  the  said  religious  houses  being 
60.  a.  Co.  Lit  founded  before  time  of  memory,  and  their  charters  of  franchises 
t  Inft  s^  if  ^^  made  before  time  of  memory,  and  some  by  general,  obscure, 
Sann.  351.S  ambiguous  and  obsolete  words ;  and  although  such  franchises 
L^teh^ff^*  have  been  allowed  in  Eyre,  yet  the  allowance  in  Eyre  of  itself 
(0  Ant  S5.  a.  ^'^'y  ^^  ^^^  pleadable,  and  perhaps  such  allowances  being  of  so 
[  *  27  a.  ]  great  antiquiQr,  have  been  by  casualty,  or  length  of  time,  *  quod 
s  Co.  48.  a.  est  edax  rerumj  defaced  or  lost;  and  for  these  reasons,  and  for 
Hob^sle  ^*  avoiding  of  uncertainty  of  questions  and  suits,  and  for  raising 
Bridgm.  54w  the  value  of  these  possessions,  the  statute  of  {k)  32  H.  8.  has 
(k)  ss  H.  8.  €.  altered  the  manner  of  pleading  which  the  common  law  would 
^  have  reauired.    And  upon  this  case  great  doubt  was  conceived 

by  Popham  Chief  Justice,  Oawdy,  and  the  Court,  and  it  de- 
pended in  argument  and  advisement,  as  a  case  of  great  conse- 
quence, till  Hil.  39  El.  in  which  term  three  other  matters  were 
Other  matters  moved  against  the  defendant's  claim.  1.  Because  it  doth  not 
^e^efend^^  appear  bv  the  defendant's  claim  what  estate  the  said  Abbot  had 
anff  claim.  in  the  said  franchises,  but  generally  (/),  quod  licite  habuit  Sf  ga^ 
(OCr  EL  57  ^^J^^f  4*^«  and  perhaps  ne  had  them  but  by  lease  for  years, 
87.    *         *    or  for  life,  &c.  and  the  statute  of  27  H.  8.  doth  not  give  the 

King  more  than  the  Abbot  had,  and  the  statute  of  32  H.  8. 
doth  not  revive  more  than  was  extinct ;  and  by  the  letters  pa- 
tent of  37  H.  8.  the  defendant  has  pleaded  a  grant  of  the  said 
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frmdiiset  as  franchises  reinved  by  the  act^  and  in  esse  at  the  timtf 
of  the  grant.  The  second  objection  was,  that  when  the  defend^ 
ant  baa  claimed  bona  4*  ealalUh  wtoiaki  4*  extrahuraSf  by  pre- 
seripCioii  appendant  to  the  said  manor,  4f  bona  cataUa  felommi 
by  ibroe  of  the  said  act  of  SS  H.  8.  and  possession  of  the  said 
Abbot,  the  defendant  concludes  his  claim  to  all,  et  eo  warranta 
UberiaieSf  JranchesiaSj  et  privilegia  prad^  tanquam  ad  ma^ 
prted^  spectanf  et  pertinenff  whereas  bona  et  cataUafelo* 
mmm  without  question  cannot  be  appendant,  or  appurtenant  to 
the  aaid  manor,  because  they  lie  not  in  prescription,  and  the 
chuoi,  without  the  conclusion  of  ^  warrantOj  had  been  insuffici- 
ent ;  and  it  is  all  one  to  have  no  conclusion  and  an  insufficient 
conclorion.  Vide  fil2  H.  6.  35.  a.  b.  36  H.  6.  )  7.  87  H.  6.  39i 
H.  6.  Lastly,  it  was  objected,  that  the  defendant  in  his  claim 
has  conveyed  the  said  manor  to  himself  by  feoffinent,  which  ia 
pleaded  without  deed,  and  has  not  conveyed  to  himself  any  title 
to  the  said  franchises,  which  cannot  pass  without  deed,  and  then 
without  question  judgment  ought  to  be  given  against  him,  for 
he  has  no  titles  and  the  franchises,  if  any  were,  remain  with 
tha  feofibr. 

Aa  to  the  first  of  these  three  objections,  it  was  answered,  1.  Answers  lo 
That  a  general  having  and  enjoying  of  them,  shall  be  intended  cr^  57. 87. 
of  a  haTOig  and  enjoying  in  fee -simple,  and  that  a  particular 
or  ioteiest  shall  not  be  presumed,  if  it  be  not  specially 
and  therefore  primd  Jade  it  shall  be  intended  a  fee- 
lUBple.     S.  That  the  defendant  in  this  case  has  pursued  the  Cr.  El.  87.. 
woraa  of  the  statute^  but  it  was  granted,  that  the  pleading  had 
■rer,  if  the  defendant  had  alledged*  that  the  said  Abbot 
seised  of  them  in  fee  till  the  said  act  of  27  H.  8.  and  in  the  1 7  h.  s.  c.  t7. 
tod  taken  the  averment  according  to  the  statute.   But  the  Court 
did  not  give  judgment  upon  that  point.    As  to  the  2d,  the  Court 

00  resolution ;  for  some  *  said  it  should  be  taken  good  red*    [  *  27  b.  ] 
singula  singulis  :  and  some  held  the  contrary.     But  it  was  Oraot  of  a 
lewbed  per  totam  curiam^  that  if  the  (a)  Queen  grants  the  ma-  manor  by  the 
aot  of  D.  to  J.  S.  and  his  heirs,  and  within  the  same  manor  to  Sr^f^/^fJ^ 
hate  waifis  estray^  bona  et  cataUa  feUmum,  etc.  dicto  manerio  ""^VJH^. 
SMdaai  et  pertiri  that  in  a  irrant  these  words  dicto  manerio  spec*  ^^^  ^^\U^  es- 
iaai  et  pertiri  do  not  refer  to  felon's  goods,  or  other  franchises  catiOlafeio. 
which  lie  in  point  of  charter,  which  can  by  no  usage  nor  time  be  noin,  &c.  dicto 
sppendant  or  appurtenant  to  a  manor  ;  but  they  shall  pass  al-  maiierio  s^c- 
ws^aaAk  they  were  never  demised  or  used  with  the  manor.     But  l^e^Mt"^  "*' 
the  (toubt  was  conceived  in  the  case  at  bar,  when  it  was  by  way  words  do  not 
of  pleading.     Vide  Justice  (J)  Windham's  case,  in  the  Fifth  "^^JJ"^'' 
ftut  of  my  Reports.  SS^JtSd- 

chises  which  lie  Id  charter^ 
But  as  to  the  last  objection,  it  was  resolved  per  totam  curiam^  T4je  defendant 
without  any  question,  that  forasmuch  as  the  defendant  has  not  veyed  any"^ 
conveyed  to  himself  any  title  to  the  said  felons'  goods,  &c«  that  title  to  himself 
fcr  them  judgment  should  be  given  against  him,  and  so  it  was.      !!i^^^>f'w) 

NaiOf  reader,  upon  the  arguments  of  this  case,  four  things  are  W  ^^l*"}:  ^^ 
worthy  consideration.   1  •  What  ancient  franchises  ought  to  have  (6)  5  Cot  7.  bt  • 
tUowuce^  and  what  not.    2.  How  one  in  a  Qjto  warranto  may  8.  a. 
dtim  (ranchiaeSf  which  lie  in  point  of  charter,  without  shewing 
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Irf^  {)1eiidingachartery  and  wftere  he  shall  be  compelled  to  plead 
a  charter.  S.  When  one  claims  such  franchises  by  the  said  gene- 
ral words  de  Mj  talia^  eadem,  et  constmUia  privil^ia^  etc,  as  such 
a  one  hadf  &c.  what  estate  he  to  whom  the  reference  is  made, 
ooght  to  hare  iu  the  franchises.     4.  Something  is  necessary  to 
be  siud  of  the  manner  of  trials  allowed  by  the  common  law>;  for 
beside  the  three  mentioned  in  the  said  arguments,   thei^  are 
many  other. 
Wiuu  andeBt        As  to  the  firsts  it  is  to  be  known,  that  every  franchise,  liberty 
MuSf tohJiTe    ^^  pri^il^ge^  either  lies  in  point  of  charter,  and  cannot  be  claim- 
^Umaccy        ed  by  prescription,  as  bona  et  cataUa  {a)Jelammij  etc.  or  in  pre- 
aad  what  not.    scription  and  usage  in  pais,  without  the  help  of  any  charter,  as 
(«)  Co.  Liu       wreck,  wai^  estrays,  &c.     Of  franchises  which  lie  in  point  of 
isi.  b.  1 L.      charter,  either  they  are  before  time  of  memory,  or  within  time 
iSLt^^d    of  memory,  s.  from  the  time  of  R.  I.  Lit.  (6)  38.  R^st*  158* 
Lit.ii4.'a.s     20  H.  6.  5.  a.  34  H.  6.  S«.  a.  b.  5  £.  3.  50,  51.  6  K  3.  18.  8 
RoUL  J70.         El.  (c)  Dyer  245.    If  they  were  granted  before  time  of  memory^ 
50*46  eTs!^*  as  many  of  the  charters  and  grants  to  Abbots,  Priors,  and  other 
Id.  b.  1  H.  7.     such  religious  corporations  are,  they  are  granted  either  bv  spe-» 
^'  ^R^F^!^  ^*'  words,  as  they  seldom  or  never  wer^  or  by  general,  old, 
i?*9 arfii?  obscure,  ambiguous,  and  obsolete  words;  as  in  30  (d)  Ass.  31 
[  *  28  a.  ]    King  William  the  Conqueror  granted  to  the  Abbot  of  ^^Battaile, 
KtiH.  7.3d.    quod  habeat  {e)  curiam  suam  regalem;  34  Ass.  14.    The  con- 
5r^  H  ^*^'   queror  granted  to  the  Abbot  of  Glassenbunr,  omnem  regiam  (fy 
^iLvbtw.  potestatem.  14  H.  6.  12.  King  H.  2.  founded  die  house  of  St. 
Relw.i50.b.     Bartholomew,  and  granted  that  they  should  be  as  free  in  their 
trH^'r'^t    ^"«*  ^  *®  King  in  his  (g)  crown,   10  H.  7-  13.  b.  14.  a^  in 
iuADtM.b.      ancient  times  the  King  granted  (h)  omnia  jura  sua  regalia :  the 
(l»)  Lit.  sect.      Kling  Canutus,  and  Edward  the  Confessor,  granted  to  the  Ab- 
Ck ULiia! hi  ^^  ^^  Bu^y*  y"^  nulla  secularis  persona,  out  minister  Re^  u^ 
114.  a.  aliquo  se  intromittat  in  burgo  Sancti  Edmundi,  out  hominiV  in  ea 

(e)  Dy.  M5.  pL  manentiV,  nisi  Abbas  et  con^snf  et  eorum  mmistti,  ai^d  many  others 

Si  Br  Cona-  ^^^^^  '  ^*^®  ^®" '  *"^  ^  ^^^^  (0  g^^i^^s  ©f  franchises  special 
sance  46.  Br.  or  general,  certain  or  obscure,  &c.  yet  forasmuch  as  they  are 
Patent  105.  made  before  time  of  memory,  and  so  of  themselves  they  are* 
suin  46^".*  "®*  *"^y  record  pleadable^  they  ought  to  have  the  aid  and  sup- 
Patent  105.'  •  port  of  some  other  matter  of  record,  within  time  of  memory,  as 
(/)  Br.  Conns.  |^)  allowance  before  Justices  in  Eyre,  or  before  the  Justices  of 
4?'isf *b!*  ^®  King^s  Bench,  which  is  more  than  an  Eyre^  either  in  case 
(g)i4H.6. 11  before  the  Justices  of  the  Common  Pleas,  or  before  the  Barons 
^  of  the  Exchequer,  or  by  force  of  a  confirmation  by  charter  of 

110.  "^^  ^^"  record  of  some  King  within  time  of  memory,  and  shall  not  be* 
(t)tRolLt6B.  now  allowed,  but  for  such  part  of  the  grant  which  so  has  been- 
^'^^  ^' ^  {I)  allowed  and  confirmed,  although  it  be  all  in  one  and  the  same 
ft.  b.    *    *     patent  (e).    But  usage  only,  which  is  but  matter  in  fact^  will  not 

(4c)  Cr.  Jac. 

Sis.  1  Jones  f9U  t99. 9  Inst  281.  t  BnUt.  S96.  See  2  E.  4. 2S.  a.  (l)  Post.  34.  a. 


— % 


(i)  ^  Tbe  true  way  of  pleading  where  the  and  5  WIU.  and  M.  c.  SS.  §  1.    Bat  a  private 

^  charter  was  before  time  of  memory,  is  to  al-  grant,  though  made  before  time  of  le^  me- 

^  ledge  ah  immemorial  usage,  and  then  also  to  mory,  may  be  pleaded,  though  it  has  not  been 

*  produce  the  allowance  in  B.  R.  or  in  Eyre,*^  allowed.    James  v.  TroUap,  9  Mod.  39a  SL  C. 

rr  Holt,  C.  J.    Fatter  v.  Jlfttton,  1  Salk.  183.  [PoUex.  6SJ.  S  Show.  439.  Skin.  5KS39.] 
C.  1  L.  Rsym.  437.  Vid.  Boiler,  N^  P.  S12. 


28  a. — 28  b*  ABBOT  of  StRATA  IfBRdELLA.  49 

m 

siippoit  a  record  before  time  of  ineinory  in  such  CRse ;  and  there-* 
with  agree  26  Ass.  t4.  30  Ass.  SL  84  Ass.  14.  1  H.  4.  S.  £  E. 

4.  29.  21  H.  7.  «9.  9  H.  7.  12.  10  H.  7.  14.  a.  16  H.  7.  10. 
20  H.  7.  7.  8  H.  8.  Keilway  189i  190.  vide  8  E.  S.  18.  17  E. 

5.  11.  12  H.  4.  23.  8  H.  6.  4.  28.  (38)  Ass.  1.     And  when  such  ^"^'^"^ 
ancient  ffrant  is  general,  obscure,  or  ambiguous,   it  shall  not  be  obscure  or 
DOW  (a)  interpreted  as  a  charter  made  at  this  day,  but  it  shall  ambif^nous, 
be  construed  as  the  law  was  taken  at  the  time  when  such  antient  ginied  aMbo 
charter  was  made,  and  according  to  the  ancient  allowance  on  re-  law  wafttakm 
cord  (p).    33  H.  6.  22.  10  H.  7-  13.  b.  &  14-  a.  16  H.  7.  9.  ^'»^"  't^" 
12  H.  4.  12.  14  H.  6.  12.  a.  35  H.  6.  54.  9  H.  7.  IK  6  E.  3.  "rufiltoul^ 
54.  55.  7  E.  3.  40,  41.  18  E.  3.  Conusans  39.  34  Ass.  14.  40  ancient  allow.  * 
Ass.  21.     But  if  the  charters  were  granted  within  time  of  me-  anceofitupon 
moiy,  then  they  are  pleadable,  without  shewing  any  allowance  charters 

or  confirmation,  as  by  the  books  aforesaid  appears.    C5f  franchises  granted  within 
which  may  be  claimed  by  prescription,  as  wreck,  +waif,  stray,  *""®  of  mc- 

«_  ^i_  "^  1-         •   •      1 II       1   •       J  i!  i_J  L  •  "l     moryare 

&C.  ai  thqr  may  be  ongmally  claimed  by  usage,  which  is  a  mat<-  piea«iabie, 
ter  in  paiSf  so  usage  may  support  them  without  the  aid  of  any  wiUiout  show- 
reoorid«  dther  ot  creation,  allowance,  or  confirmation;    and  JJJJ^oJ JoX. 
therewith  agree  the  books  aforesaid.  mation. 

As  to  the  ftd  it  is  true,  that  it  is  said  in  6  K  3.  55.  &  8  E.  3.  ^oo  warranto 
10 ft  IK  and  commonly  in  other  books,  that  the  (A)  Qjw  war-  In^^l^^J'' 
rmUo  for  franchise  is  in  the  nature  of  the  King's  writ  of  right  in  of  the  king '• 
such  case,  and  that  the  defendant  in  it  ought  to  make  a  suf-  writofright; 
ficient  title  against  the  King;  and  let  us  see  how  this  tiUe  shall  ongbt^trsllle^^ 
be  made.     *And  for  the  better  understanding  of  the  reason  of  [  *  $8  b.  1 
it,  and  of  the  books  which  have  treated  thereof,  it  must  be  known,  a  snflicient 
that  it  ia  enacted  by  a  statute  made  18  E.  1.  called  statutum  de  title  against 
(0  Q^  warranto  navum^  concerning  the  writ  that  is  called  Quo  .franchlfcs  °^ 
XDarroHio^  our  lord  the  King  hath  established,  that  all  those  who  which  lie  in 
daim  to  have  quiet  possession  of  any  franchise,  before  the  time  [^'"^  ^^u^^' 
of  King  Richard,  without  interruption,  aud  can  shew  the  same  daimcdinqno 
by  a  lawful  inquest,  shall  well  enjoy  their  possession.     And  in  warranto  with- 
case  that  such  possession  be  demanded  for  cause  reasonable,  our  ^V^^^i^^^i^^  ^^ 

rharter.  umI  where  the  charter  must  be  pleaded.  (a)  Co.  Lit.  8.  b.  94.  b*  10  H.  7. 13.  b. 

IL  a.  Br.  Pat.  110.  Kalm.  91.  Cr.  EL  65S.  905.  Latch.  47.  t  Inst.  S.  28t.  556.  Davis  16.  b.  t  £.  4. 
n.  b.  per  Choke,  f  1 1^  Baym.  474.  (6)  Cr.  £1.  Iir5.  (c)  t  Inst  S80,  281. 


(r)  If  Che  laBKiu^  in  ancient  charters  is  ever  general  the  words  of  ancient  grants 

benncolMcnre  from  its  antiquity,  or  the  con-  may  be,  they  are  to  be  construed   by  evi- 

arnetioiB  is  doubtluly  die  constant  and  imme-  dence  of  the  manner  in  which  the  thing  has 

■flrial  nsBce  nnder  the  instrument,  though  it  been  always  possessed  and  used.    Rex  v.  Oi" 

can  ncfer  De  admitted  to  controul  or  contra-  bourne,  4  feast,  327.   Weld  v.  Hornby^  7  East, 

diet  the  egpreis  provisions  of  the  instrument,  199.  Attorney  General  v.  Parker,  3  Atk.  576. 

Bay  be  retorted  to  for  the  purpose  of  ezpla-  Attorney/  General  ▼.  Forster,  10  Ves.  555.  And 

■atiOB.    Skepkerd  t.  Gfurndd^  Vaugh.  169.  such  eridence  is  equally  admissible  to  explain 

Cob.  Dig.  PnnAu  A.    Rex  ▼•  Varlo,  Cowp.  private  deeds.     Withnell  v.  Gartham,  6  T.  R. 

S48.    Gapey.Hvtdiey,  3T.R.  S88  n.  Rex  388.  iStomm^rf  v.  Dtxon,  7  East,  SOO.  Wadley 

V.  JMUv^er,  4  T.  R.  810.  Rex  ▼.  Otboume,  v.  Bayliu,  5  Taunt.  752.    And  modem  usage 

4  East,  833.    JBm^  of  Tewkalmry  ▼.  Brick-  of  forty  or  fifty  years'  duration,  b  evidence  not 

■eB^  STamit.  1 20.  Bex  v.  Mt^for  of  St,  AJban's,  only  for  that'period,  but  evidence  from  which 

19  Bmt  S99.  Sex  ▼•  Mayor  of  Strat/ord-upon-  it  may  be  presumed,  that  the  same  course  was 

i««,  14  SmI,  348.   Rex  ▼•  Ifo^r  ^  Cheiter^  pursued  in  earlier  times,  if  nothing  is  shewn  to 

I  ^  &  &  lOl.     Mmyor  ^f  Londtm  t.  Long,  the  contrary,  per  Riehardton,  J.  Chad  ▼.  THlsed, 

1  Ghibl  22.    Ckmd  ▼•  Tilted,  2  Brod.  &  Bing.  ub.  sup.  &  vid.  Phillips*  Law  of  £▼.  vol.  1.  p. 

^  &  C  5  B.    Mooce^  185.     And  how-  522.  6th  edition. 
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dbot  cHiAnB  ic  b«  dds.    Aod  tMe  duil  iMtte 
#Uc&arccn«f  K  ■nfmii,  liaril  kwe  die  Mine  dwcsen  a^Klged 
nnfinj^  Qik  c&e  tesor  and  Mmi.  or  tiieai :  and  diase  di^  hsTe 

pMC^  by  die  afiireanid  writ, 
fif  pig«fti|g  in.  die  eune  writ  heretofore 

bMt;  and  from  bcDce- 
cfcey  ibeU  hflEie  ftti^'Pyg  ft^  die  aetufe  ef  diis  present 


I»  &  IL  3^  29.  tW  KiBf  bnMi^  &  Qma  -aarranio  agaiiist  Reg. 
Moffna  tr  end  Jcimm  ku  wiJK^  sefiiee  Jvtfices  in  Ejre  in  the 
CMMTf  6#  MiAtWiex,  tD  ifaee  bf  mbac  warrant  tbey  claiaMd  to 
here  cennaawce  of  evctj  ouHiaa' of  piea,  ae  ve&af  the  crown  as 
othetf  amtrm  vAmtaUm  em^iaM,  wl  diaaor  aunor  <if  T.  where 
Rofjptr  de  MortiBKr  and  Ubam  mai,  dbec  Walter  de  Lacy,  an- 
ceacor  of  tile  lead  Jokam  wet  aami  mi  the  aaid  auaor  ol  T.  and 
of  ocher  laeda  afare  tiae  of  ■rawiry,  that  ia  to  lay^  in  the  time 
€t  tL  U  and  had  the  aekl  iiithrBi''a»  heee  eoeeaance  of  pleas 
m  the  leid  OMOMr,  loM  tine  bcfiwe  B.  I.  fipom  whkk  Waker  the 
seheritaiice  descended  to  mmmw  daw|riMm»  and  cooreyed  part 
after  vtavtatxk  wtrtif-t,  to  the  witt  of  dae  defindanty  in  ailowance 
of  ocncr  bnday  fcc.  end  At  ih  S  ■daan  prayed  in  aid  of  the 
other  copetcenofi^  and  the  Jiwticei  denied  the  aid;  and  becaiiae 
the  dcfimfanta  held  ihi  mirlfc  ■  to  the  aid,  ■^  wowU  not  say 
other  tiua^  the  Jaeticca  in  Eyre  farqadgcd  dbes  of  the  said 
feaochiae;  and  thescspon  thedefcndnntibranghta  writ  of  error 
ont  of  the  Chancery,  rcOnoble  in  the  Kiag^s  Bench ;  and  the 
first  jedgnwnt  was  resefsed  far  two  rfinnij  which  Sir  Jeffiy 
Serope  openly  dedaied.  1.  That  the  Jnatices  owned  the  de- 
fcndams  of  ml,  where  the  aid  was  gnnlahle.  fl.  That  th^ 
have  ferMK^ed  the  defendant  of  the  feanrhiy,  i.  e.  to  farfeit 
the  franchise  lor  erer ;  for  in  aoae  case  the  firaochise  ought  to 
be  seised  into  the  King's  hand%  and  in  some  case  aeised  as  in 
his  ri|^  till  he  has  made  fioe^  and  in  some  case  shall  be  fore- 
judgtdi  hot  fon^odger  holds  for  erer.    And  therefore  there 

[  ^  39  a.  j  tien^  said, '^  we  see  by  this  ^record,  that  the  Justices  ousted  the 
defendant  cf  the  aid,  where  fay  law  the  aid  is  grantaUe ;  and  fur- 
ther awarded  that  they  shookd  be  forejudged  of  the  franchise,  be- 
cause they  would  not  otherwise  plead,  but  held  themselves  to  the 
aid ;  where  for  want  of  pleading  the  franchise  ought  not  to  be 
forejudged,  favt  seised,  dthough  the  defendant's  answer  had  not 
been  siAcient;  therefore  the  conrt  awarded  that  the  judgment 
be  as  erroneous  &c.  and  for  nuU  held,  &c  and  sue  you  to  have 
the  franchise.'' 

tZ.S.n*  Bo(  yiQ^  readers  that  it  is  to  be  understood,  and  so  it  may  be 

oollected  by  the  book,  that  the  savi  franchise  had  been  allowed 

(«)ela#.s$].  before  Justices  in  Eyre.  And  therewith  agrees  18  H.  6.  (a)  Pre- 
scription 45.  If  a  man  has  allowance  in  eyre  of  franchises  which 
lie  in  point  of  charter,  as  to  have  conusance  of  pleas,  ftc.  that  be 
may  prescribe  (by  the  help  of  such  allowance  of  record)  in  such 
frtmchises.  And  so^  as  it  seems,  is  the  said  statute  of  18  £•  1. 
weO  expounded,  that  is  to  say,  that  the  party  who  has  such  al- 
lowance^ which  is  such  possession  as  the  statute  intends,  may  pre- 
scribe in  such  franchises  which  lie  in  point  of  charter.  And  it 
iUnds  upon  great  reason,  for  the  charter  may  be  made  before 


£9S*— t9k.  ABBOT  or  tTRATA  MKRCBLLA.  ^^ 

the  Conquest,  and  of  sach  antiquity,  that  the  charter  itself  and 
every  enrolment  of  it  is  utterly  perished  and  consumed ;  and 
therewith  agrees  8  H.  8.  {a)  Keilway  ubi  supra.     AYid  as  to  the  f/^^^JJlj^^V 
otjection  which  was  made,  that  in  the  case  at  bar  no  trial  could  Yelv.i89,i90. 
be  by  the  country,  whether  the  Abbot  had  felons*  goods,  vide  Autea  28.  a. 
8  £.  3.  10.  b.  &  11.  a.  John  brought  a  replevin  of  sheep  against 
the  Abbot  of  Peterborough,  and  divers  others,  the  Abbot  avow->  "^   . 

ed  the  taking  by  reason  Uiat  he  is  lord  of  the  hundred  of  F.  with- 
in which  hundred  he  has  franchise  to  have  all  the  chattels  of  fe-» 
.  Ions  and  fugitives  within  the  same  hundred,  to  take  them  by  him- 
self or  bis  oflScers ;  and  that  Robert  le  Porter  stole  the  said  sheep, 
being  the  goods  of  the  said  John,  the  plaintiff,  and  would  have 
driven  the  sheep  aforesaid  through  the  town  of  C.  within  the 
same  hundred ;  whereupon  the  said  Abbot  and  the  others  would 
have  arrested  the  said  Robert  as  a  felon,  and  thereupon  Robert 
fled  to  the  church  of  Libbone,  which  is  within  the  same  hundred, 
and  there  before  a  coroner  of  the  said  county  he  confessed  the 
laid  felony,  and  thereupon  he  made  abjuration ;  so  the  Abbot  is 
seised  of  the  said  sheep,  as  of  his  own  goods  by  his  said  franchise. 
To  which'  avowry  exception  was  taken,  because  he  claims  cafalla 
/donum  S^fi^Hvofrum^  and  has  not  shewed  title  of  right,  *as  to  say  [  *  ^9  b,  ]| 
that  he  and  his  predecessors  have  been  seised  from  all  time  (that 
is  to  say  with  allowance  ut  supra)j  or  by  the  King's  charter;  To 
wfaicfa  it  was  answered,  forasmuch  as  he  has  said,  that  he  has 
such  franchise^  be  need  not  to  shew  the  plaintiff  by  what  title  he 
claims  to  have  such  franchise :  but  when  the  King  brings  his  {b)  W  Patm.  90. 
Qmo  warramto  against  him,  then  must  he  shew  his  title.  And  the  ^'*  '^*^'  ^ 
platntiflf  was' awarded  to  answer  over,  ex  quosequitur,  that  the  ge- 
neral avowry,  that  the  Abbot  had  such  franchise,  that  is  to  say, 
to  have  fislons*  goods  within  the  said  hundred,  being  awarded 
good,  that  it  is  issuable  and  triable  by  the  country,  whether  the 
Abbot  had  soch  franchise  or  not ;  for  i  f  the  matter  of  the  avowry  ^^l  ^Z^^ 
was  not  issuable  and  tryable.  the  avowry  could  not  have  been  _. 

_i_j  *^  1^ ^A        J         ^  ^  Where  frto- 

awarded  to  be  good.  ^.,,1^  ^ 

As  to  the  3  Termno  Hil.  40  Eliz.  Edward  (c)  Ameredith,  cUined  by  the 
Esq.  put  in  his  claim  into  the  .Exchequer  for  issues,  goods,  and  generol  words, 
chattels  of  felons,  &c.  within  his  manor  of  Stokenham;  and  of  the  ^c.  privllegia, 
hundred  of  Colridge  within  the  county  of  Devon,  which  fell  in  &C.  as  sach  a 
aimo  35  &  36  Eliz.  and  the  case  was  such :  Kin^  HL  8.  was  seis-  ^",,\^(ate%e 
ed  in  fee  of  the  said  manor  and  hundred,' and  inter  alia^  by  his  to  whom  the  re* 
letters  patent,  85  Feb.  35  H.  8.  granted  to  Queen  Katharine  his  ftrence  is 
wife  the  said  manor  and  hundred  inter  alia,  for  her  life,  and  by  S!!fe^|n  "^e*  ^^ 
other  letters  patent,  28  Feb.  35.  granted  that  the  Queen  should  fVanchises. 
have,  for  term  of  her  life^  within  the  said  manor  and  hunldred. 
{jkma  4*)  eatalla  Jelonum,  Jiigitivorumf  iitlagalorum,  ^c.  fines,  /Npogt^5^  n 
amercements,  issues,  &c.  as  well  of  royal  officers,  as  of  others,  $  Roll.  Rep.' 
kc  ammnif  diem  4*  vastum^  4^.  to  be  discharged  of  purveyance  for  i56.  Palm.  si. 
the  King  his  heirs  and  successors,  and  of  carriages,  to  be  exempt  Yenf.'4^^i/i2. 
from  the  jurisdiction  of  the  Admiral,  and  to  have  Admiral's  ju-  2Browni.54i! 
lisdiction,  and  to  nominate  Coroners  and  Escheators,  &c  and  t  H.  P.  C.  h3. 
afterward  Queen  Katharine  died,  and  conveyed  the  said  manor  ^^  Bnlit. 
sad  handred  by  mean  descents  to  Queen  Mary ;  who  22  Junii 
saao  1.  by  her  letters  oatent  granted  the  said  manor  and  hun- 
dred to  Francisi  Earl  01  {d)  Huntington,^  and  Katharine  his  wife 

£  ^ 


5%  TKB  QA8B  OP  THB  Part  IX.— 90  8.— 90  b 

{late  pBtcel  of  the  posaeaaions  of  Margaret  Countess  of  Salisbory^ 

atid  merwards  assigned  to  Queen  Katharine  for  her  jointure)^ 

and  that  they  within  the  said  manor  and  hundred  should  have, 

M^  BvM4       ^a)  toti  taUdy  eadem^  ei  htfftismodi  libertates^  privilegia^franchesias 

jurisdictianeSf  SfC*  quoij  qualia^  quanta^  4*  9^^  prcedicC  comitissa 

Sarum^  out  aliquis  vet  aliqni  pr/emissa  out  aliguam  inde  parceUant 

[  *  So  a.  ]    oiite  tunc  ^habenieSf  possidentesj  out  seisiti  inde  existentes  unquam 

habueruntp  tenuerwit  out  gavisi  Jiieruntj  Sfc.  infra  pra^issa,  4^a 

ratione  velpnetextu  alicujus  cartce^  doni,  seu.  concessioniSf  sett  ali- 

quaivm  liierarumpatentium,  8sc,   To  have  and  to  hold  to  them  m 

tail,  with  divers  remainders  in  tail,  the  remainder  over  in  fee, 

with  a  general  non  obstante ;  and  conveved  the  said  manor  and 

''^  hundred  whh  afl  liberties,  privileges,  franchises,  &c.  by  mean 

conveyances^  to  the  said  Edward  Ameredith  and  his  heirs.    And 

upon  all  this  matter  the  question  was,  if  Ameredith  should  have 

all  the  said  franchises,  &c.  which  were  granted,  as  aforesaid  to 

Queen  Katharine.    And  in  that  case  two  questions  were  moved, 

one,  because  the  reference  in  the  letters  patent  of  Queen  Mary 

was  general,  sc.  quotj  qualia  quanta^  Sf  qua  aliquis  seu  aliqta\  Sfc, 

(b'S  Moor'/4ir  ^^^  ^^^^  ^^^  ff^^^  of  the  liberties  being  general  (ft),  tot  talioj 
418.^  ^  \  Jj^  without  expressing  any  in  certain,  and  the  reference  being 
(e)  i^i^s,  also  general,  it  was  objected  it  was  too  uncertain  in  the  King's 
^^^jjj^jj^'^  case;  but  the  case  in  20  K  S.  (c)  avowry  was  well  agreed  j  for 
,  ,  /  there  although  the  grant  of  the  liberties  was  general,  yet  the  re-* 
-  V  I  ier^nce  was  certain :  but  it  was  resolved  by  Periam,  Chief  Baron,- 

(tf)  piMf^  it«  4t  totqm  curiamf  that  although  the  grant  and  reference  {d)  were 
b.  trim.f9%  Mpen^f  yet  k  ought  to  be  applied  to  a  certain  particular,  as  in* 
i^^Bbbl/^lf^r*  ^^  ^'^^  ^  ^^  charter  made  to  Queen  Katharine.  Et  {e)  certum 
R^rSL  A.\6'  £st  quod  certum  reddi  potest  9  and  they  agreed  that  such  general 
rl^*^^^  gifiants  had  been  often  allowed  in  the  iScchequer.  The  second 
ji^;!u>,^  h  doubt  was,  tfiat  forasmuch  as  Queen  Mary  had  granted  an  inhe«- 
(«)4QK€BibJ  ritance  in  the  franchises,  &c.  such  general  {/)  grant,  with  such 
Lt^kM!^  g^eral  reference  should  not  be  applied  to  a  grant  which  the 
■^]4ff  ^]UpM  King  made  for  life  only;  and  that  was  the  greater  doubt ;  for  it 
suHm^JSi*  '  was  objected,  that  if  Qoeen  Mary  had  referred  it  to  the  charter 
(/ )  6  Co.  6.  a.  j,j3dg  iQ  Queen  Katharine^  yet  without  a  special  grant,  thai  they 

should  have  such  liberties  in  tail,  &c.  which  Queen  Katharine 

bad  for  life,  such  liberties  which  she  only  had  for  life  should  not 

pasa  to  them  in  tail ;  for  the  Queen's  grant  shall  be  tatken  to  a 

•    common  intent  i  but  here  the  case  is  stronger,  for  the  charter  of 

t  Q«  If  a  gene-  Queen  Mary  doth  not  refer  to  the  charter  of  Queen  Katharine, 

ntniidii^^^  but  only  by  general  words,  prou^  aliquis  seu  aliqui  alii^  Sfc.    But 

oBtbbMuiMi?  tt  was  resolved,  that  when  a  charter  has  -general  (g)  reference 

(S')  10  Go.  64.    to  other  charters,  it  is  as  much  in  law  as  if  all  the  charters  had 

SonrSftQ  e^     been  recited,  for  they  are  of  record  (o).    And  although  Queen 

r  ^  SO  b.  1    Katharine  *faad  the  manor  and  hundred  but  for  life,  yet  it  is 

Q«  within  the  express  words  of  the  reference,  viz.  aliquis  seu  aliqui 


(a)  WL  R99  V.  Skhop  <f  Roeheiier^  and  rence ;  but  that  in  all  caiet  of  royal  grants 

anotaef,-!  Mod.  1 96.  ReftoA'i  caie,  W.  Jones,  express  words  are  necessary  to  confer  or  revive 

880.    Sir  Edmund  Sawyei^s  coie^  W.  Jones^  a  mmcbise.    Res  v.  Capper^  5  Price,  917. 

986.    &r  OuurUi  Htnottrd^M  ctue,  W.  Jones,  Attorney  General  v.  JMorMftf  ef  DownMhire^ 

99J.    It  is  now  setded  (contrary  to  wbat  b  5  Pricei  969.  and  vid.  Blankiey  v.  WimUmley. 

here  laid  down  by  Cc^),  that  the  crown  is  3  T.  R.  979. 
not  hound  by  general  words,  or  words  ^f  wfe- 
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profwussa  anie  tunc  habenieSf  possidentes^  aid  seisiii  inde  ext^emei^- 
anjttom  habuervnt^  tenuerunlf  sen  gavmjuertmt^  so  that  Qaeeii 
Katharine  was  within  this  word  (sei$iH\  for  she  was  seised  of  the 
manor,  &c.  And  I  acquainted  Popham,  Chief  Justice^  with  this 
resolation,  and  he  agreed  with  it;  and  it  was  well  observed,  that 
the  reference  doth  not  extend  to  the  quantity  of  the  estate,  but 
to  the  quality  of  the  franchises,  whereof  they  to  whom  the  refer- 
ence was  made  were  seised,  be  they  seised  tor  life,  in  tail,  or  in 
fee. 

As  to  the  4tfa  point,  there  are  (a)  divers  manners  of  trial  al-  €r.  RL794* 
lowed  by  the  common  law,  beside  the  said  three  mentioned  in  ^i^\^^^, 
the  ailment  of  this  case,  that  is  to  say,  of  matters  in  fiict  by  ed  by  the  cmu- 
jirors;  of  matters  in  law  by  the  Justices ;  and  of  matters  of  re-  "Mmlaw. 
cord  by  the  record  itself.    As  in  treason  the  trial  of  one  who  is  By  Peers, 
a  (6)  Peer  of  the  realm,  u  e.  a  Lord  of  the  Parliament,  shall  be  («)  Ant.  t4.  b. 
upon  an  indictment  of  treason  or  felony,  tried  by  his  Peers^  ^^  ^  ^^ 
without  any  oath,  but  upon  their  honours  and  allegiances;  but  (6)Me.^i9 
in  an  appeal  at  the  suit  of  a  subject  they  shall  be  tried  perpnbo$  6st«  Stanf. 
4-  legalct  homines juratos^  4-c.  10  E.  4.  6.  b.  8cc.  (c)  customs  and  S!Litfi56^ 
usages  of  every  court  shall  be  tried  by  the  Judges  of  the  name  b.  994.  i.  3  '   ^ 
court,  if  they  be  pleaded  in  the  same  court,  11  £•  4«  ^.  b.     In  5?*^^j*®>*^' 
(rf)  Dower  or  {e)  Ap|^al  brought  of  the  death  of  her  husband,  Bi^cSrviM^ 
or  in  Assise  brought  by  a  woman  who  was  the  wife  of  B«  if  the  Br!  TrNiL  ISS. 
tenant  or  defendant  pleads  that  the  husband  is  livingi  the  trial.  Ij^.'^'^' 
shall  not  be  by  jur}',  but  by  the  Justices,  upon  proofs  made  be-'  43,  |  ^^ 4^^'* 
fore  them,  for  greater  expedition,  6  E.  3.  29«  17  E.  d.  SO.  43  t.iaiLaru,: 
Ass.  p.  26.  8  H.  6.  2S.  a.  33  H.  6.  8,  9,  10.  Diversity  of  Courts  /'x  ,c«- 1*:!. 
1 19-  36  Ass.  5.  Vide  39  Ass.  p.  9.  43  Ass.  p.  4.    In  a  writ  of  4  ^  ^S^^ 
Error  to  reverse  a  fine  for  nonage,  or  in  an  Audita  querela  to  ,. « 

Kverie  a  recognizance  or  statute  for  nonage,  there  the  age  shall'  ^Jf^^S!!!?- 


be  tried  by  the  {f)  inspection  of  the  Justices,  and  not  by  the  ^^^  ^^  ^ 
country;  for  that  which  Judges  of  record  do  as  Judges,  shall  not  BridfM.  «i. 
he  tried  by  jury.    If  an  infant  appears  by  (g)  attorney,  it  is  er-  Anlnfluitsp- "' 
ror  (h),  but  it  shall  be  tried  by  jury,  and  not  by  the  Justices ;  for  '^*^*'^^^*^* 
the  making  of  the  warrant  of  attorney  is  the  act  of  the  par^  torney^ti     ort^ 
without  examination  of  the  Justices:  and  yet  the  appearance  bv  (d)9B.s.Fits. 
attorney  is  recorded  by  the  court,  and  therefore  it  the  plaintiff  ^^^^  \ 
makes  attorney  in  court,  and  the  defendant  pleads  that  the  plain-  iiittis79.'Dy. 
tiff  is  dead,  and  one  appears  and  says,  he  is  the  plaintiff,  whichf  i85.pl.65. 
it  denied  by  tlie  other  party,  the  Justices  shall  adjudge  if  he  who'  Aoll^taSu  17 
now  a|>pears  be  the  same  person  who  before  made  an  attorney  in  E.5.50.b.  Br. 
court;  and  therewith  agrees  34  H.  6.  43.     If  the  tenant  in  a  THsL96..8S. 
real  action  vouches  *  A.  as  heir  within  age,  or  if  the  tenant  for  JC*  ^  ■•']  ; 
life  be  impleiidcd,  and  he  prays  in  aid  or  A.  in  reversion  within  R^^tfts: 
age,  and  prays  that  the  parol  may  demur,  &c  in  both  cases,  if  a.Fiti.TfUI 
the  demandant  replies  that  he  is  of  full  age,  it  shall  not  be  tried  ^* 
by  the  country  fur  the  great  delay  to  the  demandant ;  but  a  writ  Trial  by  in- 
sluill  be  awarded  to  the  Sheriff,  commanding  him  quod  w.  fa.  »P«ctiQu  of  the 

(0  Br.  Trial  90.  Br.  Appeal  ^37.  S  Roll  Rep.  577.  (/)  1  BaUt  190.  1  Roll.  Rep.  505.  t  Roll. 
»7t  Co.  Lit.  360.  b.  [g)  Cr.  Jac  581.  Poph.  ISa  Pal.  x31.  S45.  tb%.  1  Roll.  Rep.  SOd.  Yelv.  68.  1 


(h)  Vid.  note  (b)  BeccherU  eate,  s  Acp.  58.  voL  4«  p.  836. 


54 


THS  CA8E  OF  THE 


Part  IX.— 31  a. 


(o)  Bnist  isi.  tali  die  prad^  A,  ttt  per  aspepf  corporis  sui  constare  poterit  prafaf 
\^tvio\\S7^  Jitf^«V  noOris  si  preeS  A.  sit  plena  €etaf^  necne,  Sfc*  Vide  17  £• 
Br.  Trial.*57. '  2.  Accompt  (a)  12J.  33  E.  3.  Accompt  130,  &c.  (J)  Maihem 
60.Br.  App.  may  be  tried  by  inspection  of  the  court,  £8  Ass.  5.  21  H.  7«  33. 
36.'  b^  FitJf  *'  b.  1 1  E.  4.  2.  If  question  be  made  if  these  be  the  summoners 
Cor.so9.Plow.  or  viewers  which  appear,  it  shall  be  tried  by  the  examination  of 
Its.  a.  the  Justices,  33  H.  6.  10.  a.  Earl  {c)  or  not  Earl,  Baron  or  not 

Barpp,  shall  not  be,  tried  by  juij  nor  by  the  Justices,  but  by  the 
King*s  writ,  as  appears  in  the  Countess  of  Rutland's  case,  in  the 
(FifSi)  Sixth  Part  of  my  Reports.  S5  H.  6.  46.  a.  &c  19  E.  4. 
\d)  in  a  plea  of  alien  born,  the  league  between  the  King  and  the' 
sovereign  of  the  alien  shall  be  tried  by  the  record  of  the  Chancery, 
By  tlie.reoord.  for  e\'ery  league  is  of  record  (i)«     And  generally  all  matters  of 

record  shall  be  tried  by  the  record  itself,  and  not  by  jury,  or 
otherwise,  19  H.  6.  52.  9  H.  7.  2.  a.  5  E.  4.  3.  a.  16  H.  7.  3. 
1  H.  7.  29.  b.  Plow.  Com.  231.  a^  If  ancient  demesne  be  plead- 
ed of  a  manor  and  denied,  it  shall  be  tried  by  the  record  of  the 
book  of  {e)  Domesday  in  the  Exchequer,  but  if  issue  be  taken, 
that  certain  acres  are  parcel  of  the  manor,  which  is  ancient  de- 
mesne, it  shall  be  tried  by  Jury ;  for  it  cannot  be  tried  by  die' 
sakl  book,  22  Ass.  45.  But  vide  44  E.  3.  32.  a.  in  (/)  an  at- 
tachment upon  a  prohibition  they  were  at  issue,  if  the  suit  in 
!*®  ^^  *2b*'**  Cpurt^christian  was  for  tithes,  or  for  rent  i:eserved ;  and  it  was 
in^ok^itioo)  ^^^  by  jury«  and  not  by  the  rolls  of  the  Bishop,  for  they  are 

not  of  record.  The  same  law  of  all  other  courts,  which  are  not 
of  record,  34  H.  6.  49*  a.  9  E.  4.  43.  and  therewith  agrees  44 
£•  3.  3.2.  a.  and  (g)  probate  of  a  will  shewed  forth  under  the  seal 
of  the  ordinary,  yet  the  other  party  may  plead,  that  he  who  is 
dead  died  intestate^  as  it  is  held  in  44  E!.  3.  16«  a.  (k).  So  if 
issue  be  taken  upon  the  probate  of  a  will,  or  if  administration 
was  committed  (although  they  shew  the  Bishop's  letters  testi- 
monial), it  shall  be  tried  by  jury;  and  therewith  agrees  13  EL 
Dy.  (;i)  294.  b.  TiVf^  21  H.  6. 24.  a. 


Pared  or  no 
parcel  of  s 
manoi:  wkich 
ia  ancient  de- 
meane  ahull 


whether  the 

aait  io  the  ec- 

deaiaatical 

court  waa  for 

tithea  or  rent, 

ahall  be  tried 

by  the  jury 

not  by  the 

roUaof  the 

bishop:  like 

laif  of  other 

conrtanotof 

r^ord :  it  ia  a 

good  plea  .to  a  probate  showed  fbrth,  that  the  supposed  testator  died  Intestate. 

Ideotcy,  ex- 

itio 


When  a  man  is  found  ideot  from  his  birth  by  office,  he  who 
is  so  found  ideot  (falsely  as  he  supposes)  may  come  in  person 
into  Chancery  before  the  Chancellor,  and  pray  that  before 
him  and  such  Justices  or  sages  of  the  law,  which  he  shall 
call  to  him  (and  are  called  the  King's  counsel)  he  may  be 

l«.Co.  70.  94. 95.  Co.  Lit.  16.  b.  Style  85t.  353.  Fitz.  Challenge  44.  Br.  Challenge  18.  SS.  Aaa.  f4. 
Moor  767.  t  Inst  50.  2  Roll.  575.  Postea  49.  a.  (cf)  19  E.  4.  6.  b.  {e)  Dy.  250.  pi.  87.  Hob.  188. 
Salk.  57.  (/)  FitJE:  Attachment  snr  Prohibition  6.  Br.  Attachment  sur  Prohib.  3.  (g)  Postea.  41. 
a.  Br.  Averment  48.  Fits.  Estoppel  9. 9  Co.  40.  b.  Plowd.  277.  282.  a.  Br.  Eatop.36.Doctr.  pi.  353. 
(*)  Dyer  294.  pU  7.  - 


amlnauon  by 
the  court. 

(c)  6  Co.  43. 
7  Co.  15.  a. 
Calvin's  case. 


(i)  It  would  86em  that  the  issue  of  aliennde 
may  be  tried  by  the  jury,  and  the  Gazette 
poblished  by  the.  authority  of  the  Crown,  and 
containing  the  king's  proclamation  for  a  public 
peace,  would  be  eiadence  to  prove  the  alien  to 
be  an  alien  amy,  and  the  Gazette  containing 
theking'sproclamation,  declaring  war,  or  even 
public  notoriety  of  the  fact,  would  be  sufficient 
evidence  to  prove  a  state  of  war.  Wellt  v. 
WUHam,  I  L.  Raym.  283. 


(k)  This  cannot  now  be  considered  as  law, 
for  in  Allen  v.  Ihmdas,  3  T.  R.  125.  the  court 
decided  that  payment  to  an  executor  who  has 
obtained  probate  of  a  forged  will,  is  a  discharge 
to  the  ddi)tor  of  the  intestate,  notwithstanding 
the  probate  be  afterwards  declared  null,  and 
administration  be  granted  to  the  intestate's 
next  o£  kin :  and  further  held  that  a  probate 
as  long  as  it  remains  unrepealed,  cannot  be 
impeached  in  the  temporal  courts. 
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exjuained,  if  he  be  ideot  or  noC;  or  his  friends  may  sue  a 

writ  out  of  the  Chancery,  returnable  in  the  Chancery^  to  bring 

liim  into  the  Chancery,  t Ucf  cot'  noff  4r  consUio  nostra  exa^  s  Atk.  r. 

mmtmd^f  and  if  it  be  found  upon  such  examination,  that  lie 

is  no  ideoCi  the  ofiSce  foond  thereof,  and  the  whole  examination^ 

which    has  been  made  by  force  of  'the  writ,   or  the   King^s    r  #  ^|  u  -i 

commission  is  utterly  void,  iritbout  any  tmverse,  ^  Monstrans  ^^  ^^  ^  ^^  -> 

de  drofij  or  other  suit,  as  appears  by  (he  Register  &  F.  N.  B.  g^^,  b. 

(«)  SSS.  Fide  16  E.  8.  Livery  30.     Noia  lecfj  now  by  the  sta<^ 

tate  made  on'  Si  H;  8.  c.  46.  ideots  and  their  lands  are  in  the 

survey  of  the  Court  of  Wards»  &c.    An  (6)  apostate  shall  be  (6)  F.  N.  B. 

certified  liy  the  Abbot,  or  other  religious  governor  to  whom  he  *^*  ^* 

owes  obedience.  F.  N.  R  233.  Register  267-  a.    In  some  cases, 

m  in  {c)  general  bastardy  (d),  excommengemcnty  loyalty  of  ma-  Trial  by  tfa* 

Crimony,  profession,  ancl  divers  other  ecclesiastical  matters  shall  ^^^^bon. 

be  tried  by  the  certificate  of  the  Bishop.     In  Appeal,  and  upon 

approvement,  the  defendant  in  some  cases  may  plead  Not  guilty.  Trial  by  battle. 

Mid  try  it  with  the  plaintifi^  by  combat,  or  {e)  battle  in  proper  (c)  Co.  Lit  74. 

person  before  the  Justices,  17  Ass.  p.  1.  (/)  19  H.  4.  3.     So  in  a.  i  R0U.S6I. 

a  writ  of  right  the  tenant  may  join  issue  upcm  the  mere  right,  Hob!'i7^!'296. 

and  try  it  iiy  combat  or  battle  by  his  champion,  with  a  freeman  piow.  is!b, 

the  champion  of  the  demandant  (and  not  in  person)  before  the  it  Co.  67. 

JttKtioes,  9  E.  4.  85.  a.  (g)  i  H.  6.  6.  b.  3  H.  6. 55.  b.  (l).     If  it 

he  iu  qaestion  whether  the  Sherifir  made  sueh  a  return,  it  shall  ^!lf]^^(^of 

be  tried  by  the  Sheriff,  9  H.  4. 1.  a.  b.  (A)  trial  W  certificate  of  the  tibesheriff: 

Shenfl^  upon  a  writ  directed  to  him  in  case  of  privilege,  if  one  ^^v  co.Ut. 

be  dttseo  (t)  or  foreigner,  10  H*  6.  10.     If  a  (juestion  be  made  154.  a.  8  C«» 

if  sndi  a  one  be  Sheriff  it  shall  be  tried  by  the  examination  of  ^' 

the  Sheriff  himself,  10  H.  4.  7.  b^  yet  he  is  made  by  letters  pa-  ^^Br.Batttoa. 

tent  of  record,  and  therefore  it  may  likewise  be  tried  by  records  (jWh.a.  a. 

Sd  H.  6.  W.  b.    A  return  mad^.  by  the  Under-sheriff,  if  it  be  J;  b  kSliei 

denied,  shall  he  tried  by  the  Under-sheriff,  and  the  Sheriff  can-  q^)  fu,.  uroU 

not  disavow  it,  if  he  confess  him  to  be  his  Under-sheriff.     10  1  Br.  Droit  so» 

H.  4.  7«  b.     If  an  approver  says  that  he  commenced  his  appeal 

before  the  Coroner  by  duress,  it  shall  be  tried  by  the  Coroner,  Trial  by  the 

and  if  tho Coroner  denies  it,  be  shall  be  hanged,  12  Ass.  ^9.  12  ^^^'^  ^^ 

&  3.  Corp.  118.    Trial  if  the  statute  shewed  forth  be  the  true  StSSofST 

ftatute  or  not,  shall  be  by  the  examination  of  the  Mayor  and  mayor  and 

Clerk  of  the  statute  who  took  the  statute,  and  not  by  jury,  F.  N.  B.  ^^^^^  ^  ^^ 

104.  a.  Regist.  £7  E.  d.  4£.  (49.)  (*)  Cust,  of  London  shaQ  be  "^^ 

tried  by  the  Mayor  and  Aldermen,  and  certified  by  the  month  Trial  of  the 

of  the  Uecorder,  5  £.  4.  SO.  21  E.  4.  16.    In  an  assise  the  tenant  eastoms  of 

lays  that  the  lands  are  seised  in  the  King's  hands,  it  shall  be  J^'J^e  wchSf^ 

tried  by  the  examination  of  the  escheator,  9  H.  4. 1.  38  Ass.  16.  tor ;  cerOficSe 

If  one  in  avoidance  of  an  (/)  udagary  alledge,  that  he  was  in  of  Uie  mayor, 

prison  at  Bourdetmx  tdtra  mare,  in  serritio  Majoris  de  Bourdeaux,  jf^^*  marshal, 

It  shall  be  tried  by  the  certificate  of  the  Mayor,  4  E.  4.  10.   And  (ik)'Fitx,  Trial 

in  like  coses  such  trials  shall  be  by  the  certificate  of  the  Marshal  ^- 

•^  (i)  Co.  Ut  74. 

a. 
(S)Co,  Ut  74.  a.  t  Roll.  579.  a.  Hob.  85.  Br.  Trial  138.  Cr.  Car.  517.  6T.  R.  637.  (/)  Co.  Lit  74. 
a.  Cr.  Car.  365.  S  Roll.583. 


•w.*" 


.  (t)  ^ipeals  of  murder,  treason,  or  other  offeaces  and  wager  of  battle  are  sbolished.  59  Goo. 
m.  cap.  46. 
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(a)  91  £.  4. 17.  of  (o)  the  bost,  21  E.  4.^0.  Lil^  SI.  F.  N.  B.  65.  and  by  the  Capt. 
b.  Co.  Lit. 74.  ^f  ^^j  Calice,  9,1  Ji.  4.  la.  1  H.  7.  5.  by  a  messenger  of  a  thing 
(A)  t  Holt.  S3,  done  beyond  seat  as  in  (c)  Bartie^s  case,  2  £1.  176*  Vide  10  H. 
/^n  ^'  ^*    '^^  ^^  Pi^t^  capCf  the  tenant  said  that  he  was  imprisoned 

v\.9o.lltJk.'  3  days  before  the  de&ult,  and  S  days  after,  it  shall  be  tried  by 
Cent-'sso.  3  the  examination  of  the  attorney  13  R.  2*  Examinat.  22.  Not  at- 
Inst  18^.  tached  by  ft  5  days  in  Assise,  sbiall  not  be  tried  by  jury,  but  by  ex- 

TrUil^b  wacer  ^^^^^^9^  ^^  ^^  Bailiff;  SO  that  the  tenant  was  not  summoned  se^ 
ofiaw.  cutulum  legem  teira^  shall  not  be  tried  by  jury,  but  by  wager  of 

r  *  32  a.  ]    ^^^p  *^  *  wager  of  law  countervails  a  jury ;  for  the  tenant  shall 
make  his  law  de  duodecima  manUf  u  e.  eleven  beside  himself  (m), 
(and  that  for  to  avoid  delay)  unless  it  be  against  a  corporation,  as 
mayor  and  commonalty,  for  then  it  shall  be  tried  by  the  country 
Trial  by  snm-   ^^^  necessityt  because  he  cannot  wage  law.     In  a  writ  of  deceit, 
iboiier0»per.      upon  a  recovery  by  default,  the  trial  shall  be^  if  the  judgment 
norty  or^yiew*    ^^s  given  upon  the  PeM  cape^  by  the  summoners,  if  upon  the 
®''*  Grand  cape^  by  summoners,  pernors,  or  viewers,  and  not  by  the 

country,  48  £•  3.  1 1*  b.  So  if  a  recovery  by  default  in  a  real 
action  be  pleaded,  to  which  the  other  says,  not  comprised,  it 
shall  not  be  tried  by  jury,  but  by  the  summoners  and  hewers, 
IP  H.  4.  7*  and  yet  there  is  no  remedy  if  they  say  falsely;  and 
Trial  by  triprs.  therefore  ubi  est  mqjus  periadum^  ibi  cautius  est  agendum*    The 

cause  of  challenge  d^all  be  tried  bV  two  (d)  triers  to  be  appointed 

by  the  justices,  9  K  4.  5.  b.  15  £.  4.  24.  a.  4  K  4.  18.  18  E. 

4p  18.  a.  16  £.  4.  7..b.  14  H.  7.  1.  b.  19  H.  6.  48.  b.  20  Ass. 

15.  7  H.  4.  46.  a.    But  trial  of  any  of  the  grand  jury  should  be 

grand  jn^  be.   ^^^  before  foiir  kqights*    Also  trial  may  be  in  debt  upon  a 

fore  fonr  fsiinple  Contract,  detinue  8(c.  either  by  wager  of  law  of  the  de- 

knighto;  trial   ifendant  himself,  or  by  jury  at  the  defendant's  election.    Vide 

C.  nl^d'aie    ^^  Ass.  p.  1 9.    Trial  by  jury  of  attomies  of  the  Common  Pleas 

exchequer.       and  the  Ejcchequer.     As  to  divers  other  trials,  as  1.  Per  (e) 

medietatem  lingua.    2.  Per  primosjutatores  4*  aHos^  4*  P^  primag 

(<<)SBoll.663>  only»  upon  not  comprised  and  certificate  of  assise.    3.  By  jury 

664.  with  witnesses  adjoined.    4*  By  trial  by  grand  assise,  above  the 

W^joco^-   number  of  12,  that  is  to  s^y  by  16,  &c    5.  By  trial  in  Attaint 

cirffiirsos.      by  24.    Thaye  omitted  these  and  divers  other  the  like^  because 

818. 841.  Py.    tney  fure  trials  by  jurors,  and  for  them  vide  22  £.6.  14.  the 

vltii^^T  statutes  of  25  £,  3.  Stat  Staple  c  8.  27  E.  3.  Stat.  Staple,  c. 

J^  C^!       B.  21  H.  6.  4.  28  K  3.  c  14.  2  H.  5.  c  3.  8  H.  (6)  8.  c.  28. 

216.  s  iDsr.  tr.  The  stat.  of  York,  cap.  2.  43  £.  3.  2.  44  E.  3.  34.  1 1  Ass.  p. 

i5Q°^*  ?^'^"*     19.  7  Ass.  20.  18  Ass.  p.  11.  29  Ass.  57.  40  Ass.  34.  30  E.  3. 

•■•  8.  b.  7  H.  4.  4.  5  H.  7.  8.  b.  4  Ass.  19.  22  Ass.  16.  29  Ass.  7. 

31  Ass.  p.  6.  38  Ass.  4.  40  Ass.  4.  48  Ass.  1.  5  H.  5.  1  H.  6. 

5.  4.H.  6.  28.  12  H.  4.  4*  aetera^  patent.    G>nceminff  trials  by 

particular  custom,  I  wholly  omit  them  on  purpose.    It  appears 

by  ancient  records,  as  well  before  the  Conquest  as  since  (for  no 

credit  is  to  be  given  to  conjectures)  that  then  there  was  another 

manner  of  trial  in  criminal  causes,  and  that  was  called  Ordalium, 


(m^  The  books  seem  to  leave  it  doubtful  court  will  not  assbt  the  party  upon  motion  by 

whetncr  eleven  compurgators  are  absolutely  saymg  what  the  proper  numbens.  lb.  Vid.ViD. 

necessary.    VicL  King  v.  WUHamt,  2  Bam.  Sc  Ab.  hey.  Gager.  O. 
Cress.  539.  S.  C.  4  Dow.  &  Ryl.    J.  The 
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and  in  the  Saxon  lansuage  (a)  Ordel^  which  is  as  much  as  to  TrialbyordeaL 

say,  expert  criminU;  for  or  in  the  said  language  is  privative,  and  ^^^  g^j,  jg. 

id  \m  party  ue.no  party^  or  not  guilty j  and  then  the  defendant  niu  84, 85. 

beiog  arraigned,  and  pleading  not  goilty,  might  choose  whether  ^^^^*2ui^ 

he  would  put  himself  *upon  Uod  and  the  coiintry,  which  is  upon    r  •  32  b.  j 

the  verdict  of  twelve  men  (as  they  do  to  this  day);  or  upon  God 

only,  and  therefore  it  was  calleJ  Judicium  Deif  presuming  that 

God  would  deliver  the  innocenti  sc.  if  he  was  of  tree  estate,  then 

per  igneMf  tc  to  pass  over  naoem  vameres  ignitos  nudis  pedUms  g 

and  if  he  eicaped  HUesutf  then  he  should  be  acquitted,  and  if 

not,  be  should  be  condemned ;  4*  *i  pors  rea  Jmt  servilis  condi* 

twmis^  then  he  might  put  himself  upon  the  trSal  of  God,  se.  per  See  Rot  Pur. 

oowns  and  that  in  divers  manners;  all  which  appear  in  Lombard^  \tj\l%^'^ 

urrto  araaiium,  with  all  the  superstitious  vanities  appertaining  denda  loco 

to  it:  and  thereof  Glanvil  wrote^  who  wrote  in  the  time  of  H.  2.  IgnU  4f  A<|in»* 

lib.  14w  cqi.   K  &  S.  &  17  B^gis  Jokannis  in  Turri  Ixmdon^ 

memin^  S5.  Hex  Pehro  de  Scudamor  4*  aiiiSf  Sfc.  mandamus  vobis 

fud  eomoematis  una  cum  vicecom*  nostra  Winton*  ad  diemS^locum 

im^ffetefUemf  et  tanquam  Justieiarii  nosiri  capi  fEwiaiis  judicium 

farri  a  Bobiii  fr^  PetitpaSf  quod  eiaJfjudicatum  est  per  Justiciarios 

noetros  itineranies  tempore  interdictij  et  tunc  capi  nonpotuit  quia 

appdlahssfuit  de  morte  kominist  et  cum  legum  tnde  ceperitiSfJaci^ 

Otis  inde  quod  judicium  dederit,  mandamus  enim  vicecomf  nostra 

Wmtonue,  4^    jThis  manner  of  trial  was  called  Vulgaris purgatia, 

sad  utterly  forbid  by  the  canons  of  the  church,  as  temptations 

of  God,  and  not  lawful  trials,  and  that  they  were  iHvented^/fib^- 

ionte  diabolo :  et  in  gloss,  dicitur^  vulgaris  purgatio  proMbetur^ 

qmmfabricante  diabola  est  inoentUf  cum  sit  contra  praceptum  Do^ 

wdnif  mm  teniabis  Dominum  Deum  tuum* 

And  afterwards  the  said  trial  called  Ordet^  viz.  judicium  ignis 
d aqu^f  was  taken  away  by  Parliament:  and  that  appears  Kot. 
Fat.  atmo  8  H.  d.  membr.  5.    For  the  record  aays,  Pravisum  |  g^  Seldea'k 
fiitper  r^em  et  concilium^  Sfc.  Anmiecton,  Ub. 

And  this  was  the  true  manner  of  the  said  trial  of  \Ordel :  and  ^  ?•  ^*  P® 
ahboogh  it  was  first  forbidden  by  the  canons,  yet  it  remained  in  Notes  on  Ead.' 
use  wiuiin  this  realm,  till  it  was  utterly  taken  away  by  authority  i9t.  tos.  &c.' 
of  FkrliamenL    {And  Manomachia^  i  e.  Duellum  is  also  forbid  ^^J^^^ 
bj  the  canons,  but  yet  forasmuch  as  it  is  not  taken  away  by  Par-  t7a  See  abo 
liaiaent,  it  (in  aome  case  as  appears  before)  remains  even  to  this  Spelnum  Terb. 
dav.    Of  this  manner  of  trial  by  combat  or  battle,  not  only  h^'JSKu?**' 
CHanvil  writes  lib.  2.  cap.  S949&  5.  as  he  writes  also  of  Ordel^  jnrmta,  Ste.  * 
but  Bractcm,  lib.  8.  Tractat.  8.  cap.  21.  fol.  140.    And  Briton,  Pasqatre-k  Re- 
cap*  £2.  writes  only  *<tf  the  trial  by  battail,  and  not  of  ordel,    ^*  ?^  ^^ 
because  that^  when  they  wrote^  was  utterly  taken  away  and  con-  ^"^ 
demiMd.     Vide  Deuter.  cap.   18.  ver.  10.  all  whicn  (because  |'tiiist.S48 
laaoy  have  erred  in  this  point  of  antiquity)   I  thought  worthy  ^^^J^* 
to  be  imparted  to  the  studious  reader.  ' 


SB 
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BUCKNAL'S    CASE. 


Pasch.  42  £liz. 


In  the  Common  Pleas. 


Buckral's 

C'asb. 

PartlX.>53a. 


WHsy  the  lord  in  his  avowrjr  Taries  from  the  truth  of  the  quality  of  the  aer« 
▼ices  bj  colour  of  seisin  and  possession,  which  he  has  got  from  his  tenant, 
the  tenure  is  traversable.  But  whefe  he  variesfrom  the  truth  of  the  quan- 
tity of  the  sendees,  by  reason  of  seisin,  which  he  has  got  of  more  than  he 
ought  to  hare  of  the  same  nature*  the  seian  and  not  the  tenure  is  traver- 

:    si^le. 

Seisin  of  more  rent  than  oqght  to  be^  shall  bind  in  an  avowry;  but  not  in 
Ne  injuiie  vexeip  cntami^  assise,  rescous  or  trespass. 

.    *  In  avowry,  the  tenant  shall  not  plead  "  never  seised  of  the  services  gene* 

:    rally,**  but  if  he  be  tenant  in  fee  nmple^  he  ought  to  (fisclaim,  or  to  plead 

-    oiit  of  his  fee^  and  so  traverse  the  tenure.* 

.    *  He  who  denies  seinn  within  time  of  limitation,  ought  first  to  acknowp- 

^ .  ledgea  teonre ;  as  if  the  lord  alledges  the  tenure  by  fealty,  rent,  and  suit  of 
court,  and  alledges  seinn  within  time  of  limitation,  and  avows  for  suit 

'  arrear,  the  tenant  may  confess  the  tenure  by  fealty  and  rent,  and  plead  to 
the  rent  arrear  never  seised  after  the  limitation.* 

*  If  the  lord  avows  for  services^  apd  alledges  seisin  by  the  hands  of  the 
plaintiff  or  any  other  in  the  replevin,  as  by  the  hands  of  his  very  tenant, 
the  tenant  may  plead  that  the  avowant  was  never  seised  by  his  hands,  &c.* 

*  The  seisin  b  not  traversable,  but  only  of  that  for  which  the  avowry  b 
made,  unless  seisin  be  alledged  of  a  superior  service  for  which  the  avowry 
b  not  made^  which  in  law  b  aseisin  of  the  inferior.* 

*  When  the  lord  varies  in  the  nature  and  quality  of  the  service^,  the  tenure 
b  traversable^  when  the  tenant  oonfissses  tenure  in  part;  but  he  cannot 
traverse  the  whole  tenure.* 

In  avowry  that  the  plaintiff  held  certain  land  by  foalty,  rent,  and  suit  of 
court,  the  plaintiff  if  he  agree  with  the  avowant  in  the  quantity  of  the 
,  tenancy,  may  confess  the  tenure  by  fealty  and  rent,  and  as  to  the  rent, 
plead  nothing  in  arrear,  and  traverse  the  tenure  modo  eiformd^  via.  a&r^ar 
Aoc,  that  the  tenancy  was  held  by  fealty,  rent  and  suit  of  court  in  manner 
and  form,  &c. ;  and  if  upon  issue  joined,  it  b  found  that  the  land  was  held 
by  fealty  and  rent,  and  not  by  suit  of  court,  although  the  avowry  was  for 
rent  arrear,  the  avowant  shall  not  have  a  return.    S.  C.  Cro.  Eliz.  799. 


Winch.  18.  Fasch*  42  £//z.  in  Bucknal's  case  in  the  Common  Pleas,  di- 
noct.pl. 918.  vers  points  were  resolved.  1.  That  there  is  a  difference  when 
F.N.B.io.a.b.  ^jjg  JqpJ  Jj^  |jjg  avowry  varies  from  the  truth  of  the  quality  of  the 

PI.  Com.  94.  b.  .  11  V      •  •  J  •  !_•  u    I-      t 

Gilb.ftep.i75.  services,  by  colour  of  seisin  and  possession  which  be  has  got 
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liofB  his  tenant;  and  when  he  varies  from  the  truth  of  the  quan- 
tity of  the  services,  by  reason  of  seisin  which  he  has  got  of  more 
than  he  ought  to  have  of  the  same  nature;  as  the  case  there 
was :  Bucknal  avowed,  because  the  plaintiff  held  of  him  certain 
land,  by  fealty,  rent,  and  suit  of  court,  and  alledged  seisin  {a)  of  ^)^'  ^^* 
all,  and  for  the  rent  arrear,  &c  where  the  true  tenure  was  by    ^    ^ 
fealty  and  rent  only,  in  this  case  the  seisin  of  the  suit  is  not 
material,  because  it  is  of  another  quality  and  nature^  and  the 
teaamgr  originally  was  not  charged  with  any  service  of  such 
quality  as  suit:  and  therefore  in  such  case  the  tenure  is  travers-* 
able.     But  where  the  rent  was  two.  shillings  per  annwuj  if  the 
lord  has  got  quiet  and  voluntaiy  seisin  of  more  rent  than  he 
ought,  as  of  S$.  (without  any  coercion  of  distress),  there,  because 
the  tenancy  is  charged  with  service  of  such  nature  and  qualitv, 
and  it  is  not  to  be  presumed  that  the  tenant  would  voluntarily 
pay  more  rent  than  he  ought,  there^  the  seisin  in  an  avowry  is 
traversable^  and  not  the  tenure.    And  the  statute  of  Magna 
Ckarta^  c.  10.  {b)  mdlus  distringaiur  ad  faciendum  majus  serviiium  (6)  s  Inst  si. 
de/eodo  miliiisj  nec^de  alio  libero  tenem&fUa,  quam  inde  debetur^    [  *  33  b.  j 
by  construction  extends  to  the  right,  and  not  to  the  possession :  1^*,^-  ^ 
to  which  purpose  on  that  act  the  writ  o(Ne  {c)  injusfe  vexes^  which  p^^^^',  S43Jb. 
if  in  the  right,  is  grounded ;  and  therewith  expresdy  agree  F.  (c)  s  Inst  si.' 
N.  B.  10.  c  &  Regist.  4.  a.  vide  10  E.  3.  «5,  22  E.  3.  18.  b.  Ip*-^-!*. 
and  this  also  appears  m  the  old  book  of  18  Ed.  2.  Avowry  217.         *  * 
Iq  replevin  brought  by  R.  the  defendant  avowed  upon  the  plain- 
tiff because  one  C  was  seised  of  the  tenancy,  and  held  of  the 
avowant  by  fealty,  and  2,0d.  per  annum^  of  which  service  he  was 
idsed  by  the  hands  of  C.  &c  as  by  the  hands  of  his  very  tenant, 
which  C.  enfeoffed  the  plaintiff  and  for  20df.  arrear  for  one 
year,  he  avowed  upon  the  plaintifi^  to  which  the  plaintiff  said, 
that  the  said  C.  his  feoffor  held  of  the  avowant  by  fealty  and 
ISdL  and  as  to  that  nothing  arrear.   To  which  bar  of  the  avowry 
exception  was  taken,  because  he  did  not  answer  to  the  seisin. 
To  wbidi  Shard  of  counsel  with  the  plaintiff  answered,  that  the 
plaintiff  is  a  strange  purchaser,  where  he  cannot  have  {d)  Ne  (<0  F.N.B.  ii. 
h^isie  vexes^  wherefore  he  ought  to  dischan^  himself  by  plea.  ^' 
But  Sir  William  Bereford,  Chief  Justice  of  the  Common  Pleas, 
gave  the  rule;  ^^  you  may  say  that  the  seisin  was  by  outrageous 
distress,  and  that  you  do  not  say;  wherefore  we  hold  the  seisin 
r^tfol,  and  you  do  not  deny  the  seisin ;  and  therefore  advise 
of  it:**  for  which  reason  Shard  by  the  rule  of  the  court  traversed 
the  seisin.    In  which  was  observed  the  great  regard  the  ancient  («)  Mag.  Char, 
judges  had  of  seisin  and  possession  to  maintain  it  agunst  the  «•  lo.  Antea 
ssid  statute  of  {e)  Magna  ChartOy  although  the  act  was  in  the  ^  ^ 
nqpuive^  and  therefore  the  stronger.    Vi&  34  E.  1.  Disclaimer  Ap  infimt  thaU 
30.  an  infant  shall  answer  to  the  seisin  had  by  his  own  hands ;  ^"^^{Jl^  ^^ 
in  8  E.  5.  18.  hi     Robert  de  Woodhouse,  archdeacon  of  Rich-  hLown  ban^ 
mond,  brought  an  assise  of  Darrein  preseniment  against  the  Prior 
of  Pomfret,  and  prayed  that  the  assise  would  enquire,  who  had 
presented  die  last  parson  to  the  church  of  St.  Sampson  of  York; 
sod  afterwards  Robert  was  nonsuit;  wherefore  it  was  awarded, 
that  the  Prior  should  have  a  writ  to  the  Bishop,  but  cesset  exe* 
oiHo  till  the  collusion  was  enquired  of;  and  there,  Sir  William 
Herle^  Chief  Justice  of  the  Bench,  charged  the  recognitors  of 
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<a)Aiitf8.a.  tbe  assisei  first  to  enquire  among  themselves  if  the  writ  was 
tii^iu'  *  brought  by  collusion,  to  make  the  advowson  come  into  mort- 
Plowd.  94.  b.  main ;  and  if  they  should  find  that  the  writ  was  brought  by 
10  H. 7. 11.  b.  collusion,  that  they  should  not  enquire  of  the  right  of  the  Prior; 
Dact.^K  S18.  ^^^  ^^  ^^y  should  not  find  collusion,  then  they  ought  to  enquire 
F.N.B.  9,10.  of  the  tight  of  tbe  Prior,  and  if  he  had  right,  then,  which  of 
r  ^^  R^4  62  ^^^  predecessors  presented,  and  in  the  time  of  what  King.  And 
63. 87, 88.'  '  ^^  evidence  to  prove  the  Prior's  right,  a  charter  of  King  Stephen 
[  *  34  a.  ]  was  shewed,  by  which  the  said  King  gave  the  *said  advowson 
(c)  10 .Co.  108.  to  such  a  Prior,  his  predecessor,  and  to  hi&  successors;  and  the 
2*1^  ^%i  ^ii8.  ^"91"^^  returned  and  said,  that  the  writ  was  not  brought  by 
8  Co!  Sir  Wm.*  collusiou,  and  farther  said,  that  the  Prior  or  his  successors  had 
Foster's  case,  never  presented  within  time  of  memory,  but  always  the  Arch*> 
iff ^u^  118.'  ^^^^^  ^"^  ^^^  predecessors:  to  which  Herle,  Chief  Justice, 
F.N  Ji.  16a.  *  said,  *^  we  have  no  warrant  to  enquire  of  the  right  of  the  arch- 
deacon, but  of  the  Prior^s  right;  wherefore  you  are  to  say,  if 
the  Prior  has  right,  or  not ;  (and  when  the  inquest  were  in  doubt 
Where  neither  ^hat  to  say,)  Herle  said,  dthough  a  man  had  right  before  time 
the  par^  him-  of  memory,  if  he  nor  his  ancestors  were  never  seised  after  time 
^  ^^'^2^  of  (a)  memory,  he  is  ousted  of  his  right;  and  therefore  accord- 
been  setoed  ing  to  your  intent,  if  you  have  said  the  truth,  that  the  Prior  or 
within  time  of  any  of  his  predecessors  were  never  in  possession  after  time  of 
^•t^d^oVa^  ^  memory,  you  may  safely  say  that  the  Prior  has  no  right."  Ei  Ua 
right  before  dixerunL  Nota  reader,  I  have  put  this  case  at  length,  because 
time  of  me-  it  jg  notable  for  divers  points,  and  chiefly  for  the  great  respect 
^^^'  the  judges  gave  to  the  possession,  without  regarding  any  ancient 

charter  of  the  King,  or  any  right  by  colour  tlvereo^  although  it 

was  matter  of  record,  and  betwixt  the  charter  and  the  case  then 

in  question  there  were  not  above  176  years,  and  that  in  the  case 

of  a  Prior,  who  in  many  cases  shall  not  be  so  prejudiced  by  tbe 

laches  of  the  predecessors,  as  a  private  man. 

SeisiA  of  more      But  in  the  case  of  seisin  of  more  rent  than  ought  to  be,  that 

rent  than         shall  bind  in  an  {b)  avowry.  '  But  in  Ne  irfffiste  vexes,  eessavit^ 

shaU Vind^     Bssise^  rescous  or  trespass,  such  seisin  of  more  rent  shall  be 

apavowiy,       avoided,  for  there  the  tenure  and  not  the  seisin  is  traversable: 

bot  non  in  ne    and  for  these  diflferences,  vide  10  E.  3. 25.  1 2  £.  S.  Avowry  1 04. 

c?i^yit!^  22  Ass.  68.  28  Ass.  83.   5  H  5.  4.    10  H.  6.  3.  b.   30  H.  6.  5. 

rescooB  or      '  33  H.  6.  44. 45.  37  H.  6.  25.  12  E.  4.  7.  b.  l6£.  4.  1 1.  21  E. 

^^•P*"'  4.  64.  F.  N.  B.  10.  Plow.  Com.  Woodland's  case,  94,  95,  4  E. 

2.  Avowrv  200.  notwithstanding  the  statute  of  Magna  Charia^ 
the  lord  shall  avow  for  relief  according  to  the  seisin  of  the  quan- 
tity of  the  knight's  fee  that  the  lord  has  encroached,  for  relevium 
non  est  servitium,  but  incident  to  service. 
1.  The  issue  in       But  this  case  of  seisin  in  case  of  avowry  receives  certain  limi- 
tailshaUin       tations.     For  1.  (c)  the  issue  in  tail  shall  avoid  in  an  avowry 
seisinlad^of     seisin  had  by  the  hands  of  tenant  in  tail,  20  E.  3.  Avowry  131. 
the  tenant  in     F.  N.  B.  10.  2.  The  successor  of  a  Bishop  or  Prior,  &c  shall 
sncc^wo?*    avoid  in  an  avowry  seisin  by  the  hands  of  the  predecessor.     3. 
bishop^Aec.       The  very  tenant  of  the  land  shall  avoid  such  encroachment  of 
seisin  had  of     rent  in  avowry,  if  he  has  a  deed  to  shew  the  contrary ;  but  none 
MnTln^iI^    shall  have  canira  (d)  formam  feqffhmentU  but  the  feoflee  or  his 

vowry,  the  very  tenant  of  the  land  shall  avoid  encroachment  of  rent,  if  he  can  shew  a  deed  to  the 
contrary.  4.  Encroachment  of  seisin  is  not  material  Where  there  is  no  tennre.  5.  Such  seisin  shall 
be  avoided  by  coercion  of  distress.  6.  Where  the  sum  b  agreed  upon,  encroachment  of  seisin  at 
a  greater  nomber  of  days  sbaU  be  avoided  in  avowry. 
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•li«r%  10  H  7.  ll.  et.  H.6.  5a.  F.  K.B.  16S.  18  E.  3,  18. 3.   [  ♦  34  b.  ] 

E.  54  27,  ^.  10  E.  3. 25.  22  E.  5.  18.  28  Ass.  33.  28  E.  3.  92. 

22  H.  6.  3.   30  H.  6.  7.  33  H.  6.  22.   39  H.  6.  7.  7  E.  4.  24. 

5  H.  5.  4.  14  H.  4.  5.  11  E.  3.  Avowry  106.  4.  E.  3.  Avowry 

201 ,  202.   12  R.  2.  Avowry  266,  that  in  avowry  the  heir  of  the 

feofiee,  upon  a  deed  shewed,  shall  avoid  seisin  by  his  own  hands, 

31  E.  1.  Avowry  244.  &  31  E.  1.  Avowry  241.  6  E.  2.  Avowry 

216.  4  E.  2.  Avowry  202.  32  E.  3.  Avowry  1 14.  &  in  19  E.  3. 

Avowry  122.  Wilby  said,  that  he  had  seen  between  privy  and 

privy,  privy  and  stranger,  and  stranger  and  stranger,  the  same 

point  to  avoid  encroachment  of  seisin  in  avowry  adjudged  upon 

shewing  of  a  deed.     And  all  this  is  grounded  upon  tlie  statute  («)2in8t.  nr 

of  Marlbrid^e,  c.  (a)  9.  qui  autem  per  cartam  pro  certo  seroitio  tot  us, 

aolidorum  annuatim  p9V  omni  seroitio  solveruC  feoffati  sunt,  ad  W  ^^^*  P*» 

sectam  vet  ad  aliud,  contra  formamfeqffamenti  de  catero  non  tene^ 

OMtwr,     4.  Encroachment  of  seisin  is  not  material,  where  there 

is  no  tenure,  20  E.  4.  2.  b.  22  H.  6.  2.  b.   5.  Sudi  seisin  shall 

be  avoided  by  coercion  of  distress,  12  E.  4.  7«  b.  8  H.  6.  17«  a. 

b.  47  E.  5.  4.  a.  6.  If  the  rent  be  pavable  at  two  days,  and  the 

lord  encroaches  seisin  at  four  days  of  the  year,  and  at  two  dtiys, 

where  he  ought  to  pay  it  but  at  one,  this  encroachment  being 

^antary  shdl  be  avoided  in  avowry,  because  they  agree  in  the 

shall  be  traversed.    1.  In  (6)  avowry  the  tenant  shall  not  plead,  not  plead  ne- 
^  never  seised  of  the  services  generally,"  for  thereby  he  leaves  the  ^^^  ^^^^  of 
lord  no  reooedy,  neither  by  avowry,  nor  by  customs  and  services;  leneraih^^bitt 
and  therefore  if  he  be  (c)  tenant  in  fee-simple,  he  ought  to  dis-  if  he  be  tenant 
dainiy  or  he  ought  to  plead  out  of  his  fee,  and  so  traverse  the  |"  ^^  simple 
tenure;  and  therewith  agree  22  H.  6.  3.  &  SO  Henry6.  Avowry  dUcUifm^or  to 
15.  by  all  the  Justices.    And  where  it  is  said  in  5  E.  4.  2.  that  plead  ont  of 
the  very  tenant  shall  not  plead  out  of  his  fee,  for  if  it  should  be  ^^/**'  *"ii*^ 
found  against  him,  it  is  not  peremptory  to  him,  but  it  shall  be  tenm-e!^  ^ 
peremptory  to  the  lord,  and  so  not  equal,  and  therefore  in  such*  (c)  Doct  pL 
ease  he  tball  disclaim ;  the  contrary  to  that  is  adjudged  in  {d)  28  i3y. 
IL.6L  10.  in  the  point,  and  Fortescue  there  shewed  two  or  three  W^H-fi-io. 
jm^pnents  in  terms.     Vide  15  E.  2.  Avowry  214.  24  E.  3.  .S4.  (e)ritz.A?ow. 
11  H.  4.  10.  12  H.  4.  23.  8  H.  6. 17.a.  b.  &21  H.  6.  22.  21  H.  p^?. 
7.  10.  and  Brook  in  abridging  the  saying  in  5  E.  4.  2.  Hors  de  A^owryQ 
unAe  15.  says,  quod  non  est  lexi  and  the  abridgment  of  Fitz-  Br.  Avow*  116. 
heroert  of  55  Henry  6.  19.  Hors  de  son  fee  17.  is  not  warranted  I'ostea  55.  a. 
by  the  book  at  large.  2.  He  who  denies  seisin  after  the  limitation,  He  who  denies 
ought  first  to  acknowledge  a  tenure,  to  the  end  the  lord  may  umif'of  *ii^ta. 
hare  his  writ  of  customs  and  services ;  as  if  the  lord  alledges  *the    [  *  35  a.  V 
tenure  by  fealty,  rent,  and  suit  of  court,  and  alledges  seisin  tion,  ought* 
within  time  of  limitation,  and  avows  for  suit  arrear,  the  tenant  ^"ttoacknow- 
may  confess  the  tenure  by  fealty  and  rent,  and  to  the  suit  never  ^  iTthe^tordT' 
seised  after  the  limitation.  And  therewith  agree  15  K  2.  Avowry  ailed;^  the 
214.  if)  18  E.  3.  10  b.  &  22  E.  3.  232.  against  the  opinion,  ill  i^"""^  l>y  ^fl- 
leported,  in  (/)  10  H.  6.  b.  &  7.  a.  lW!i>rrJ 

and  alledgea 
■riiia  wiUim  time  of  limitation^  and  avows  for  suit  arrear  the  tenant,  may  confeas  the  tenure 
^  fealty  and  rent,  aod  pleacl  to  the  rent  arrear  ''never  seised  aAer  the  limitation." 


6S  buckhal'b  cab£.            Part.  IX.— 35  a. — 3&  h^ 

IftbekMrda-  8.  If  the  lord  avovs  tor  aenricea^  and  alledgea  seidn  by  the 
tt>w8  fbr^ser-  hands  of  the  plaint  iff,  or  any  other  in  the  replevin^  as  by  the 
lodges  seiiiin  hands  of  his  very  tenant,  the  tenant  may  plead  that  the  avow- 
by  the  hands  ant  was  never  seised  by  his  hands,  &c.  and  therewith  agree  24  £. 
Sff  **o*r  My""  ^'  •*^*  ^^  ^  ^*  Avowry  224..  (a)  22  H.  6-  2.  b.  and  3.  a. 

other  in  the  replevin,  as  by  the  hands  of  his  rery  tenant^'the  tenant  may  plead  that  the  avowant 
was  never  seised  by  bis  hands.  See. 

The  seisin  is  4.  That  seisin  is  not  traversable,  but  only  of  that  for  which  the 
but  only  of  *vowry  is  made^  unless  seisin  be  alledged  of  a  superior  8ervice'(for 
that  for  which  which  the  avowry  is  not  made),  which  in  law  is  a  seisin  of  the  in- 
the  avowp  is  £erior,  as  in  (6)26  H,  8. 1,  a.  where  the  tenure  is  by  rent  and  diverse 
86i^*be  air  Other  services,  and  seisin  is  alledged  in  all,  and  avowry  for  the 
lodged  of  a  rent  only,  there  the  seisin  of  the  rent  is  only  traversable :  but  if 
superior  ser.  the  tenure  be  by  homage,  fealty,  escuage,  and  rent  of  2s.  and 
the  avowry  is  ^^^^  alledged  in  all,  and  he  avows  for  homage,  he  shall  be  re- 
not  made),  ceived  to  traverse  the  seisin  of  the  escuage,  for  that  is  seisin  of 
^''*  wUin*Jf  ^®  homage,  21  E.  3.  52.  a.  13  E.  S.  Avowry  103.  19  E.  2.  (c) 
^e  inferior.  Avowry  224.  And  where  it  is  said,  that  when  the  lord  varies  in 
When  the  lord  the  nature  and  quality  of  the  services^  that  the  tenure  is  traver- 
varies  in  the  sable,  that  is  true,  when  the  tenant  confesses  tenure  in  part,  as  is 
quaUty^  the  ftfo^'csaW ;  but  he  cannot  traverse  the  whole  tenure ;  as  if  the  de- 
services,  the  fendant  in  replevin  avows  upon  the  plaintiff  for  rent  and  services 
tenure  is  tij-  as  upon  his  very  tenant,  the  plaintiff  cannot  say  that  he  holds 
^(Hlenanccoii^  the  same  land  of  a  stranger,  without  that,  that  he  holds  of  the 
fesses  tenure  avowautp  but  he  ought  to  disclaim,  or  plead  out  of  his  fee ;  and 
*"  P**!'^'***  therewith  agree  10  H.  6.  6.  b.  &  7.  a.  35  H.  6.  Avowry  (d)  37 
vemttS*"  H.  6.  95.  a.  11  H.  4.  II.  19  E.  2.  Avowry  222.  15  E.  2.  ibid. 
wbole  tenure.  214.  And  at  first,  the  plaintiff  in  the  case  at  bar  would  have 
^^'t^tber  the  pleaded,  that  he  held  the  land  in  the  avowry  and  other  lands  by 
o^at  baroKB  ^'^^7  ^^  ^°^  without  that^  that  he  held  the  land  in  the  avowry 
plead  that  ha  modo  ^formi ;  and  the  Court  was  moved,  if  the  plea  in  bar  of  the 
^^^^^  '^^  avowry  was  good?  and  the  plaintiff's  counsel  conceived  that  the 
Md'^^ir^  Pl^  ^^  good,  and  they  cited  the  books  in  {e\  8  H.  7.  5.  a.  & 
lands  by  fealty  1$  H.  7*  25.  b.  where  the  case  was,  that  in  r^levin  the  defend- 
ed ^»M°^  ant  avowed,  that  the  plaintiff  held  of  him  one  acre  of  land  bv 
h?beld  the  fealtjT,  and  twelve  pence,  and  for  rent  arrear;  the  plaintiff  saici, 
land  in  the  that  be  held  the  said  acre^  and  another  acre  of  land  in  the  same 
et  ftlrml"*^  town  by  the  services  of  sixpence;  absque  hocj  that  be  held  the 
r  *  S5*b.  1  ^^^  ^^^  ^^  ^^  avowant  modo  Sf  Jbrmd  s  and  Brian  there  con- 
(•)  FIti.  Avow,  ^i^^  ^6  traverse  good.  But  *the  court  preferred  the  book 
14.  Br.  Avow.*  of  5  H.  5.  4.  b.  where  the  case  was,  in  ( /*)  replevin  in  this  court 
^  the  defendant  avowed,  by  reason  the  plaintiff  held  of  him  four 
(c)4Co.^8rb[*  yards  of  land,  called  Crispin-lond,  by  fealty^  and  IO5.  rent^i^ 
F.N.B.  io.  b.  an.  Sfc.  of  which  services  he  was  seised,  &c.  and  for  rent  arrear. 
(d)  Fits.  Avow;  'fhe  plaintiff  said,  that  he  held  of  him  two  yards  of  land  by 
75]  *  '  fealty,  and  55.  rent  only,  without  that,  that  he  held  four  yards 
(j)  Godb.  S4.  in  the  manner  and  form  as  he  had  avowed :  and  Hull,  who  gave 

Br!  Donbie^*  ^^  ^'^»  ^®^^  ^'  ^^  P^^  •  ^^^  ^  *^  discharge  of  5s.  rent,  it  went 

Ptoa  90.  ip  bar ;  and  as  to  that  that  he  held  but  two  yards  it  went  in  abate- 

e/)Fita.  ment,  and  so  contained  double  and  different  matter:  also  he 

Avow!  S*.     *  answered  not  to  the  seisin,  &c.  wherefore  by  the  rule  of  the  court, 

the  plaintiff  pleaded  in  abatement  of  the  avowry,  and  said  that  he 
held  two  yards  of  the  defendant  by  the  services  of  fealty,  atid  5s. 
and  the  other  two  yards  by  fealty,  and  demanded  judgment  of 
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thmt  aTcnm ;  the  concliiluon  of  whidi  plea  made  it  Biogle  enoagh : 
to  which  ue  avowant  replied,  that  he  held  of  him  in  manner 
and  form  as  he  had  avowed ;  and  thereupon  issue  was  joined ; 
and  therewith  agrees  18  £•  S.  18.  a.  where  the  defendant  in  re-  ^^^  p.^  |^^^ 
plerin  avowed  lipon  the  plaintiff  because  he  held  of  him  a  carve  of  picTin.  4.  Br. 
land  by  homage,  fealty,  and  ICx.  per  antu  &c  the  plaintiff  said,  fj.V'U  ^* 
that  he  held  that  carve  and  another  carve  by  homage,  fealty,  a.Br.A/ow?* 
and  rent  of  lOi.  as  one  entire  tenancy,  and  demanded  judgment  S7.Fiu.Avo'w. 
of  the  avowry,  which  supposes  the  parcel  in  gross  by  itself  (and  ^' 
a  good  plea,  for  otherwise  he  might  be  double  charged),  and  the  U)  Ant.  ss.  b. 
avowant  maintained  that  the  carve  in  the  avowry  was  an  entire  Postea  156.  a. 
tenancy,  &c.     But  it  was  resolved,  that  if  the  plaintiff  agrees  ^k^^^^^'^' 
with  the  avowant  in  the  services,  and  varies  in  the  quantity  of  (« )  b/.  Avow. 
land,  there  a  traverse  may  be,  without  that,  that  he  holds  modo  4-  Cr.Car.ss. 
etfarmd^  or  with  a  tarUum  (one  only):  and  therefore  in  20  H.  Br^Avow^ior' 
6.  20,  21.  if  the  defendant  avows  because  the  plaintiff  holds  16  B.N.c.444. 
acres  of  him  by  certain  services,  and  the  plaintiff  says  that  he  («')l>y-3i5. 
holds  those  16  acres,  and  other  16  acres,  without  that,  that  he  t^r.^J^.^'^' 
holds  1 6  acres,  &c.  tanium^  the  avowry  shall  abate.     Also  if  a  Co.  65.  a. 
he  makes  several  avowries,  supposing  two  acres  to  be  severally 
held,  where  they  are  held  by  entire  services,  or  e  contra.     Vide 
(a)  0  H.  6.  27.  a.  (i)  7  H.  4. 102.  4  £.  3.  34.  43  E.  3.  13.  47 
£.3.  5  E.  4.  4.  2.  temp.  £.  1.   Avowry  228.  2  E.  2.  Avowry  iq  avowry 
184.  ^^  E.  3.  34.  32  E.  8.  Avowry  114.  46  E.  3.  16.  41  E.  3.  that  the  plain- 
Avowry  77.    And  afterwards  the  plaintiff  in  the  principal  case  Ilf  **f**'i?'"" 
agreed  with  the  avowant  m  the  quantity  of  the  tenancy,  con-  feaity,  rent, 
finsed  the  tenure  by  fealty  and  rent,  and  as  to  the  rent,  nihil  snd  tnit  of 
arrear,  and  traversed  the  tenure  viodo  8f  fonn&%  &:,  alnqnie  hoc^  ^iuntlff^if  be 
that  the  tenancy  was  held  by  fealty,  rent,  and  suit  of  court,  in  agree  with  the 
maimer  and  form,  &c    And  the  traverse  was  good  by  the  ride  avowant  in 
of  die  conrt,  although  the  avowry  was  made  for  rent  only;    ^  ^^^^^^ 
^wbeneupon  issue  was  joined,  and  it  was  found,  that  the  land  ^^  tenant* 
was  held  by  fealty  and  rent,  and  not  by  suit  of  court ;  and  may  confess' 
althoogfa  the  avowry  was  made  for  rent  arrear,  yet  forasmuch  the  tennre  by 
u  die  tenure  alled^  by  the  avowant  was  traversed  and  found  ^d u  to tibe^ 
against  him,  it  was  adjudged  M.  48  &  43  El.  against  the  (c)  rent  plead  no- 
afDwant,  for  it  would  be  in  vwi  to  make  it  traversable ;  and  yet  ^^°^  in  arrear 
if  it  be  found  against  the  avowant,  that  he  should  have  a  return,  i^^  tenure^ 


mo- 


And  Lit.  lib.  3  cap.  Attornment  127.  says,  that  the.seigniorv  doetformA, 
ii  entire,  although  there  are  divers  manner  of  services,  which  j[^  a*1'S 
die  tenant  ought  to  do,  and  tenure  by  fealty  and  rent  is  another  tenaney  was 
tennre  than  tne  defendant  has  alledged  in  his  avowry;  wherefore  bald  by  feaky, 
jodgment  was  given  for  the  pluntiff  orconrtin*"'' 

Noia  reader,  although  the  purview  of  the  act  o(  (d)2i  H.  8.  manner  and 
c  19.  be  general,  ^  that  the  lord  may  avow,  &c.  as  in  lands  and  ftrm,  Ace.  and 
'^  tenements  within  his  fee  and  seigniory,  alledging  the  same  ^i^J||^|f^^ 
^^  lands  to  be  holden  of  him,  without  naming  any  person  cer-  found  that  the 
^  tain,  •r  upon  any  person  certain ;''  yet  all  necessary  incidents  J^»^  ^**  ^M 
are  intended,  and  therefore  the  avowant  ought  to  alledge  seisin  renLa^  not 
by  some  hands  (e),  27  H*  8.  4.  b.  agrees;  but  the  ancient  form  by  suit  of 
Qi  alledging  seisin  shall  not  be  altered,  and  therefore  the  avowry  ^""^^^^ 
Aall  be  made  generally  after  the  statute  of  Si  H.  8.  c.  2.  as  it  ayowijwaslbr 
Was  nsed  before;  but  llie  phuntiff  in  bar  of  the  avowry  may  rent  arrear, 
plead  never  seised  withip  40  years,  &c.  and  therewith  agree  i  *lJ*,f![?!rK"* 
Mar.  (/)  Brook  107-  &  14  Q.  Dyer  (g)  315.    And  if  the  lord  fSlSH, 
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by  the  statute  of  21  H.  8.  alledges  seisiA  in  his  avowry,  and 
avows  the  distress,  as  within  his  tee  and  sei^iory,  and  upon  no 
person  in  certain,  in  such  avowry  every  plaintiff'  in  the  replevin, 
be  he  termor  or  other,  may  have  every  answer  to  the  avowry, 
which  is  sufficient,  and  also  have  aid  and  evei^  other  advantage 
in  law ;  and  it  is  not  now  an  exception,  that  he  is  a  stranger  to 
the  avowry ;  for  in  such  case,  forasmuch  as  the  avowry  is  upon 
no  person  in  certain,  either  none  is  a  stranger  to  it,  or  every 
one  is  a  stranger  to  it :  and  therewith  agree  34  H.  8.  Br. 
Avowry  113.  «7  H.  8.  4.  b.  &  00.  b. 


HEN  SLOE'S    CASE. 
Trin.  42  Eliz.  Reg. 


HSMfLOK 

Oaob  amp 
Othbss. 


In  ddit  against  leveral  executors,  they  may  plead  in  abatement,  another  exe- 
cutor not  named  in  the  writ,  who  had  administered,  although  ^ch  executor 
refused  before  the  ordinary  to  prore  the  will. 

When  many  are  named  executors,  and  some  of  them  refuse,  and  some 
prove  the  wUl,  they  who  refuse,  may  afterwards  at  their  pleasure  admi- 
nister, although  the  refusal  is  before  the  ordinary ;  but  if  all  refuse  before 
the  ordinary,  and  the  ordinary  commits  administration  to  another,  they 
cannot  afterwards  administer. 

In  ddit  against  an  executor,  he  may  plead,  that  the  testator  made  him  and 
another  executor,  who  has  administered,  and  is  alive,  without  saying  that 
the  will  u  proved;  for  after  the  executors  have  administered,  and  so  have 
once  taken  upon  them  the  charge  of  the  executorship,  they  cannot  after- 
wards refuse. 

•  When  the  ecclesiastical  court  has  proved  a  will,  their  authority  is  execu- 
ted, and  they  have  no  power  to  take  any  refusal  afterwards.* 
^  The  power  of  the  ordinary  before  the  stat.  Si  £.  5.  and  what  alteration 
that  statute  has  made.* 


See  6  Mod.  Henslob  brought  an  action  of  debt  against  Gbge  and  others, 
Saft.^^^d06*  ^  executors  ;  the  defendant  pleaded  in  abatement  of  the  writ, 
311.  Skin!  196.*  that  the  Testator  made  one  Hillesley  co-executor  with  them, 
Carth.  5*5.       who  had  administered  (a)  &c  not  named  in  the  writ,  judgment 

ICcp.  W*  A.  149. 

Co.  Lit.  38.  b.  4  £.  3. 43.  pi.  19. 7  £•  4.  8.  a.  b.  S4  £.  3.  54.  b.  S9  E.  3. 10, 11. 

[N.  Two  executors  brought  an  action  of  account  i^nst  J.  S.  and  upon  shewm^  the  will,  it 
appeared  that  the  defendant  was  joint  executor  with  the  plaintiffi ;  and  by  Herle,  u  such  case 
for  neceisilyy  the  defendant  shall  not  be  named  plaintiff  and  the  defenduit  was  put  to  find  bail 
until  the  judement  should  be  given,  5  E.  3. 93.  b.  pi  19.]  note  to  former  edition,  Vid.  note  (a) 
Sir  Jokm  NedkfmCt  case,  S  Rep.  136  a. 


(A)  This  averment,  that  the  executor  not  ment,F  lO.     Swallow  v.  Emberton^  1   Lev. 

jcuned,  had  administered,  is  essentially  neces-  161.    Alexander  v.  Mawman^  WiUes.  42.  Ser- 

sary,  for  the  plaintiff  need  only  sue  so  many  jeant  Williams's  note  (4)  Cabell  v.  Vau^um^ 

of  the  executors  as  have  admmistered.  Bro.  1  Saund.  891  k.  per  Grose, «/.  Rawhnton  v. 

Exors.  80. 98.  Wentw.  95.  Com.  Dig.  Abate-  Skam^  3  T.  R.  560. 
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of  the  writ.    To  which  the  plaintiff  said,  that  before  aiiy  adihi-  («)  ^1^'^^' 
nistr&tion,  &c.  the  said  Hillesley,  bdng  cited  with  the  others  Bett  i40.  ^' 
to  profTe  the  will  before  the  ordinary,  refused,  and  the  defend-  Fits.  Executor 
ants  only  proved  the  said  will,  Sec  upon  which  the  defendants  ^^* 
demurred  m  law.     And  it  was  objected,  that  after  this  refusUl  cutor  a5.  Bn 
Hillesley  could  not  administer  for  two  reasons.     1.  Because  EKecQt.90. 
Hillealey  may  wave  the  executorship,  and  shall  not  be  executor  Sf*,?'^*"^ 
against  lis  will  ;jus  iestamentanm  perHnet  ad  ardinarium,  as  is  b?*^'*''^  ^' 
laid  in  (a)  4  H.  ?•  13.  b.  when  Hillesley  once  refused  before  (0^o»teaS7. 
the  Ordinary,  who  is  lawful  judge  of  the  cause,  and  thereby  hv  ^      ^^^ 
waved  the  executorship,  and  utterly  discharged  himself  thereof,  pL4f.  iSalk. 
he  cannot  resume  it  aflerwards ;  as  in  all  cases  of  interest  and  ^9  308,  Cr. 
authorities,  when  one  waves  and  refuses  to  take  the  interest  or  273. 1  Leoo. 
authority,  and  especially  before  a  lawful  judge  in  an  ordinary  135.  s  Brownl. 
course  of  proceeding,  he  shall  never  after  agree  to  it.    And  |?*^g  ^®°*^- 
therefore  suppose  in  this  case  that  Hillesley  had  been  joined  in  44',  ^  RouiTdSf. 
the  writ,  and  he  had  pleaded,  never  executor,  or  ever  adminis-  1  Anden.  sr. 
tered  as  executor,  shall  he  be  aflerwards  received  to  administer?  ^%^i*^*  •%> 
It  was  said  clearly  no.    ft.  It  was  strongly  urged,  ♦  that  if  all  ^ij^^/m  ^ 
the  executors  are  cited  before  the  Ordinary  to  prove  the  will,  $  r.  9.  jq.  b. 
snd  all  refuse,  the  ordinary  may  accept  this  refusal,  and  there-  (0  Br.  Execa- 
opon  commit  administration,  and  after  that  refusal  they  ^^^  (f\^^^j^i^s9 
never  take  upon  them  the  charge  of  the  will,  nor  administer  as  60.  Plowd.    ' 
executors,  because  they  have  before  a  lawful  Judge  in  an  ordi-  i84.b.sR.a. 
nary  course  of  proceeding  waved  it  before;  and  if  they  might  co.Lltf^*.  b. 
all  refuse  before  the  Ordinary,  and  this  refUsal  shall  bind  them.  Dyer  160.  b.  * 
what  reason  is  there  if  any  of  them  refuse  before  him,  that  it  ^'  ®'*  ^®®- 
shall  not  bind  them  ?    And  as  when  executors  (agreeing  to  the  485.  Thelo.^58. 
will)  administer,  they  cannot  aflerwards  refuse,  as  it  is  held  in  Salk.  dor.  sit. 
(5)  9  E.  4.  33.  a.  47.  b.  Plow.  Com.  Greisbrook's  case  €80.     So  J^^®"-  *^«P- 
when   any  of  the  executors  once  before  a  competent  Judge  re- 
fuse^ they  shall  not  after  agree.    2.  It  was  objected  that  the  bar 
was  not  good,  because  the  defendants  have  not  allbdged,   that 
the  will  was  proved,  according  to  the  opinions  in  (c)  3  H.  7. 14.  a. 

But  it  was  resolved  without  open  argument,  that  the  plaintiff's  The  ptiintiff 's 
replication  to  maintain  his  writ  was  not  sufficient;  for  not  with*  J^pM^tionU 
standing  the  refusal  of  Hillesley  in  this  case,  he  might  administer  when  manj' 
after  at  his  pleasure.   And  the  Court  took  this  difference,  when  arc  named  ex- 
many  are  named  executors,  and  some  of  them  (d)  refuse,  and  ^^^"/"^ 
tome  of  them  prove  the  will,  those  who  refuse  may  aflerwards  at  refiiw^  and 
their  pleasure  administer,  notwithstanding  this  refusal  before  the  "P^^l?^^ 
Ordinary :  but  if  all  refuse  before  the  Ordinary,  and  the  Ordi-  ^ho  nSii^*^ 
nary  commits  administration  to  another,  there  they  cannot  afler-  may  sAer- 
wards  administer:  and  this  difference  is  proved  by  our  books  in  wdi  ^tiAeir 
21  E.  4.  S4.  a.  where  it  is  resolved  by  the  Justices,  that  if  {e)  ^i^ter  ai' 
twenty  are  named  executors,  and  one  proves  the  will,  it  sufficeth  thoogh  the  ra. 
for  them  all,  and  the  refusud  before  the  Ordinary  is  not  any  ^•aTu  befora 
otqppel  against  them  to  administer  after  when  they  please,  in  bat^f  aU  r?' 
oar  law,  and  we  have  no  regard  in  this  point  to  the  law  of  the  fiuci  before  the 

church.  wrdtoaty,  and 

^*'"*  the  ordinary 

commits  admlnUtration  to  another,  they  cannot  afterwards  administer. 

And  the  executor  who  proves  ought  to  (/)  name  them  who  In  every  action 
lefiise  in  ew&rj  action  to  recover  the  testator's  debts,  and  they  {^^^^  ^^ 

dsbtiy  all  the  executors  ought  to  be  named,  althongh  some  have  refused. 
▼OU  V.  F 
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(a)5Co.f«.a.  Qiay  (a)  release  the  whole  debt  (duty):   and  it  is  clear  th^ 

90,  ii^^^^tlt.  ^'*^y  ^^^  refuse  shall  have  an  action  by  survivor  (b.)     But  it  is 

a.  «5.  Swinb.  held  in  36  H.  6.  8.  a.  that  if  a  man  makes  two  executors,  and 
^h^'n  both  refuse  before  the  Ordinary,  now  they  can  never  after  ad- 
pLtrf*'  minister  as  executors  by  force  of  the  will,  for  now  the  testator 
(cjiRoU.Rcp.  dies  (i)  intestate:  otherwise  when  one  proves,  and  the  other  re- 
E^  ^^AA^  n  fuses  before  the  Ordinary,  the  other  may  administer  with  him 
Exec!  27.  *  ''  when  he  will ;  in  (c)  4 1  £.  3. 22,  a.  one  executor  brought  an  ac^ 
StaUiam  Exoc.  tion  of  debt,  and  shewed  forth  the  will)  which  proved  that  he 
^"      „  had  another  executor,  and  the  defendant  pleadeil  to  the  writ  tliat 

b.  15.  a.  Fiu.*    he  is  alive ;  to  which  the  plaintiff  said,  that  before  the  Ordinary 
[  *  37  b.  ]    he  was  discharged  of  the  administration,  and  that  he  *  never 

Admin.  8.  Br.  administered,  and  because  he  might  administer  at  his  pleasure, 
Plowu!^iSiVb."  ^^  ^'^  adjudged  that  the  writ  should  abate.  But  it  is  resolved 
<e)  Fiti.  Vari-*  by  Littleton,  Newton,  and  Denby  in  (d)  7  E*  4.  13.  a.  that  if 
aoce  66.  Fiti.  a|i  the  executors  refuse  before  the  Ordinary,  they  may  prove  the 
fo  15 E^sf  *  will  afterwards.  In  22  E.  3.  19.  b.  Debt  by  {e)  two  executors, 
Fitz.  Ex^c.'so.  and  will  shewed,  the  d^endant  said,  that  in  the  will  three  are 
B  **E  **^*  made  executors,  the  third  not  named,  &c.  judgment  of  the  writ ; 
3i!  PerluMct  *be  plaintiff  replied,  that  the  dbird  refused  before  the  Ordinary, 
485.  and  would  not  administer,  and  was  discharged  by  the  Ordinary, 

l^fti^^*R  ^*  &c.  and  it  was  adjudged  that  the  writ  should  abate  (c)w  And 
DetT^,  Br!  therewith  agree  1 5  E.  3.  (/)  Executors  8.  (g)  42  E.  3.  26.  a. 
AdfiUa.  'fo. '  b.  {h)  11  H.  4.  83.  b.  35  H.  6.  37-  a.  21  H.  6.  23.  b.  3  R.  3.  20.  b. 
19  BnA^n!  But  it  appears  in  (0  30  E.  3.  9.  a.  (*)  3  H.  7.  14.  a.  that  if 
15.  Br.  Ex.  99.*  all  refuse  before  the  Ordinary,  he  may  grant  administration. 
{k)  PoMtea. 

[Note,  see  the  book  itself,  for  it  seems  to  be  misreported  by  our  author  Lord  Coke.]  Noie 
to  former  edkum. 

(b)  And  therefore,  notwithstanding  the  re-  All  the  executors  must  join  in  an  action, 
fusjEd  of  an  executor,  administration  cannot  be  although  some  of  them  are  under  the  age  of 
granted  to  another  in  his  life-time,  should  he  17  years,  and  if  such  infant  executors  do  not 
be  the  surviving  executor,  until  he  be  again  join,  the  defendant  may  take  advantage  of  the 
cit)ed»  and  have  again  refused;  but  if  upon  such  non-joioder,  by  plea  in  abatement.  Smih  v. 
citation,  he  actually  renounces,  .then  adminit-  Smiih,Yely.  ISO.  Foxwitt  v.  Tremaine,  2  Saund. 
tration  may  be  granted  to  another.  House  213.  And  if  an  infant  and  a  man  of  full  age  are 
y.  Lord  Petre,  I  Salk.311.  fVankfordv.  Wank'  made  executors,  they  may  bring  an  action  as 
ford,  I  Salk.  308.  Brooke$  v.  Stroudy  1  Salk.  executors,  and  the  infant  may  sue  by  attorney 
3.  Rex  V.  Simpson,  3  Burr.  1463,  S.  C.  i  without  making  any  prochein  amy^  because 
Blacki.  Rep.  45e.  Arnold  v.  JBleneowe,  1  Cox's  those  of  full  a^e  have  authority  to  cUspose  all 
Rep,  496.  and  vid.  Robinson  v.  Pett,  3  P.  their  assets,  without  the  assent  of  the  infant, 
AVulms,  251.  Com.  Dig.  Administration  B4.  per  Holt,  C.J.  Coon  v.  Bowles,  Carth.  123. 
2  FoqbL  Equity  3&1.    4  Burn.  Ecci.  Law.  Rtdland  v.  Rutland,  Cro.  EUz.  378.  Roue's 

245.  Touch  467.  Bac  Ab.  Exors.  £  9.  Ab.  Attorney,  C  3.    Foxwist  v.  Trewsame,  2 

(c)  **  An  executor  derives  his  title  not  from  Saund.  212.  S.  C.  [1  Sid.  449.  1  Lev.  299.  T. 
''the  probate,  but  from  the  will,  and  a  probate  Raym.  198.  2  Keb.  537.  633.  I  Vent*  102. 
**  granted  to  one  executor  enures  to  the  be-  1  Mod.  47.  72.  296j.  And  it  seems  that  all 
^  nefit  of  all;  and  all  must  jom  in  an  action  the  executors  must  join,  aldiough  some  are 
^  brought  in  that  character,'^  per  Beyley,  J.  3  infants,  notwithstanding  the  act  38  Geo.  3.  c. 
Barn.  &  Aid.  363.    In  Brookes  v.  Brookes,  I  87.  §  6.  which  provides  only  for  the  case  of 

.  Salk.  3.  where  two  executors  sued,  and  upon  an  infant  sole  executor. 

probate  set  out,  it  appeared  only  one  had  But  where  executors  make  a  sale  of  the 

proved  the  will,  it  was  held,  that  the  defend-  goods  of  their  testator,  they  may  sue  without 

,  ant  could  not  plead  this  in  abatement,  for  both  styling  themselves  executors;  and  no  more 

had  the  right  in  them,  and  he  that  did  not  ought  to  be  joined  than  those  who  made  the 

prove  might  come  in  when  he  pleased,  but  contract,  and  that  although  the  goods  were 

could  not  refufle  during  the  life  of  him  that  sold  as  the  goods  of  the  testator.  Brassvn^cn 

.  bad  proved.  v.  Aitk^  2  Bug.  177. 
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€•  It  was  resdved,  that  in  debt  against  one  as  executor,  it  is  ^  executor 
a  good  (a)  plea  to  say,  that  the  testator  made  him  and  another  ^^^coh^"' 
executor,  who  has  administered,  and  is  alive,  without  saying  ecutor  who 
that  the  will  is  proved;  and  therewith   agree  33  (6)  H.6.  38.  basadminUteip. 
a.  (c)  H.  6.  25.  b.  22  (d)  H.  6.  59.  b-  3  KL  4-  Administration  22.  with^Va^r- ' 
For  after  the  executors  have  administered,  and  so  have  once  ring  that  the 
taken  upon  them  the  charge  of  the  executorship,  they  cannot  after-  ^^*'  **  proVcd. 
wards  refuse  (d)  {e\  9K  4. 33.  a.  37.  Plow.  Com.  Greisbrook's  (a)  Doct.  pi. 
case  880.  So  that  it  w&s  resolved,  that  the  plea  in  bar  was  good  :  170.  Swiob. 
and  so  the  doubt  conceived  in  (/)  3  H.  7. 14.o6iV^well  explain*  f^^pit^Exe 
ed.     Also  the  plaintiiFin  his  replication  has  shewed,  that  the  will  fts.  Br.  Ex.  so. 
was  proved,  &c.  and  so  if  necessary  has  made  the  bar  good.  (c)Br.£z.i66. 
And  I  well  agree  that  this  case  was  upon  manifest  and  manifold  ^  Br'Exrra. 
authorities  imd  judgments  in  books  adjudged  according  to  law,  Br.  Dooble    ' 
which  was  the  reason  that  in  a  case  so  clear  the  Judges  did  not  Piea53. 
shew  the  reason  and  causes  of  the  same  differences,  nor  made  any 
answer  to  the  said  objections,  which  some  learned  in  the  law  dc*  It  is  but  of 
sired  for  their  satisfaction  to  be  done.     As  to  that  it  is  to  be  ^tey«".that 
known,  that  it  is   held  in  2  R.  3.  Testament  4.  that  it  is  but  cJ  court  iuu  * 
of  (^)  late  years  that  the  church  had  the  probate  of  wills  in  this  probate  of 
land,  until  it  was  by  an  act,  &c.  for  lay  people  have  probate  of  7^  •  "*"y 
wills  in  all  other  places,  except  England ;  and  in  many  places  in  have  probate 
England  the  lords  of  manors  have  probate  of  wills  at  this  day  of  wills  at  this 
in  their  temporal  courts.     And  Tremail  there  said,  that  he  is     ^^' 
steward  in  his  country,  and  the  free  tenants  and  bondmen  prove  (e)  Fits.  Exec, 
their  wills  before  him  in  the  Court  Baron,  and  so  it  has  been  35.  Br.  Eiec 
used  from  time  whereof,  &c.  and  therewith  agreed  Fineux,  and  a.  b^Br.^Ordl- 
all  the  Justices  in  11  H.  7*  12.  b.  that  the  probate  of  testaments  nary  is! 
bebnged  not  to  the  Spiritual  Court,  but  of  late,  8cc.  and  they  (/)Antea37. 
have  it  not  by  the  spiritual  law.     And  Linwood,  who  was  Dean  jsi?  b^  Fitz.°'*^' 
of  the  Arches,  and  wrote  anno  Dom,  1422.  *in  the  reign  of   [  ♦SS  a.*] 
King  H.  6.  lib.  3.  tit,De  Testamentisy  fo.  124.  1.  confesses  that  Admin,  ii. 
probate  of  wills  belongs  to  the  Ordinaries,  de  (A)  consuetudine  ^^^  w*  «*/*  t* 
JngUa  et  non  de  communijuref  and  that  in  other  realms  the  Or-  231.  W.  Perk! 
dinaries  had  it  not:  and  in  another  place  he  affirms,  the  power  sect. 486. 11 H. 
of  the  Bishop  in  probate  of  wills,  per  consensum  Regis  4r  suomm  Teltam*  ^'  s 
procerum  ab  antiquo.     And  I  have  a  Book  published  in  Latin,  Co.73.i6.a.b. 
o$mo  Dam.  1573.  by  the  most  Reverend  Prelate  Matthew  Parker  Caudrey's 
Archbishop  of  Canterbury,  very  expert  in  matters  of  antiquity,  vwiirh.^207^^' 
in  which  it  is  affirmed  in  these  words.  Rex  Anglice  olim  erat  con*  Selden  JarU- 
dUomm  ecdesiastid  pneses^  vindex  temeritatis  Romana,  P^P^g'  ^^^  de  Test. 
nator  religionism  nee  ullam  habebant  Episcopi  aiUhoritatcm  prceter  saU^V.^Gontr. 
earn  quam  a  Rege  acceptam  referebantjjus  testamenta  probanda  non  (h)  t  Inst.  8. 
habAanif  a^minislrationis  potestatem  cuique  delegare  non  pote^  5*"!*^  \*7' 

[N.  Probate  of  wills  as  ancieot  in  the  Bishops*  Courts  as  the  time  of  William  the  Conqneror.  See 
Nidioison's  Hist.  Library,  fo.  167.  And  that  administrations  granted^  4cc.  were  probably  as  an- 
cieflty  166.]    ATof*  to  former  edUioiu 

(b)  Vid.  ace  Wankfardw.  Wankford^  1  Salk.  granted  to  the  next  of  kin:  and  if  an  adminis- 

306.  Croft  y.  P^l^t  3  P.  Wms.  184.  Robinson  trator  bring  an  action,  it  is  a  good  plea  to  say 

T.  Pett,  5  P.  Wms.  851.    If  after  an  executor  that  the  executor  made  by  the  will  has  admi- 

^  tdminbteredy  he  refuses  before  the  ordi-  nistered.  Fartcn  and  BatedetCi  case^  l  Mod. 

Hiy,  yet  letters  ofadministratioQ  cannot  be  213. 
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When  the  cc-  ^nl  (e).  Then  forasmuch  as  probate  of  wills  is  given  to  th«^ 
co^HhasproT-  Spiritual  Court,  whereof  they  had  not  jurisdiction  before,  when 
ed  the  nvili,  they  have  proved  the  will,  their  authority  is  executed,  and  they 
their  authority  have  not  power  to  take  the  refusal  of  any,  when  any  of  theexecutors 
18  execntec .  prove  the  will.  And  therefore  the  refusal  of  any  of  the  executors 
Strange  671.     before  the  Ordinary  in  such  case  is  void.     The  executors  have 

their  title  by  the  will,  which  is  temporal,  and  to  the  goods  and 
chatties  also  which  are  temporal,  as  it  is  agreed  in  Plow.  Com. 
in  Griesbrook's  case  280.  which  will  is  complete  as  to  all  goods 
and  chattels  in  possession  and   reversion ;  and  as  shall  be  after 
Exemtorscan-  said,  to  (a)  release  debts  and  duties  before  any  probate  (f).    But 
not  ane  for        as  to  bringing  of  actions  in  the  King's  Courts^  the  Judges  do  not 
tion^itiw«r    ®^*"'*  ^^^  executors  to  sue  for  things  in  action,  unless  they  shew 
sliewinK  the      the  will  proved  duly  under  the  seal  of  the  Ordinary ;  but  always 
vrill  duly  proY-  the  King's  courts  have  used  to  allow  the  probate  of  any  of  the  ex- 
^  *  ecutors,  to  enable  them  all  to  bring  actions:  so  that  the  probate  of 

(a)  Co.  Lit.  the  will  doth  not  give  them  any  interest  or  title  either  to  the 
*^  $77**2^*  things  in  action  or  in  possession,  for  they  have  their  whole  title 
£81. a. 5* Co.  *^^^  interest  by  the  will,  and  not  by  the  probate:  but  yet  wiih- 
S8. a.  Hntt. 31.  out  the  probate,  the  Judges  will  not  allow  them  to  bring  ac- 
p*^?'**  SQ*  tions  (g)  and  therefore  all' the  said  books  in  so  many  successions 
ioCo.5f.  n.  of  ages,  affirming  clearly  the  refusal  before  the  Ordinary  by  one 
Kayn.  48t.  executor,  when  another  proves  the  will  to  be  void,  prove  that  the 
M'''rif9  ^*  ecclesiastical  Judge  has  no  power  to  take  the  refusal  in  such  case. 
Went  5i!i4i.  for  without  question  the  executor  has  power  to  refuse.  And  as 
[  *  88  b.  ]  to  the  objection  which  has  been  made,  that  he  has  *  once  waved 
l^}'  ^^li^.         ^^^  executorship,  and  therefore  shall  not  afterwards  take  it  upon 

him ;  to  that  it  may  be  answered,  forasmuch  as  the  ecclesiastical 
Judge  has  no  power  to  receive  that  refusal  or  disagreement,  it  is 
upon  the  matter  made  to  a  stranger,  and  by  consequence  void, 
and  of  no  force  to  bar  the  plaintiff  to  take  it  afterwards,  as  in 
the  like  case  it  is  resolved  in  14  H.  8.  and  this  is  also  affirme<l 
by  all  the  other  books,  which  prove  the  refusal  void.  And  as  to 
tne  second  reason,  that  is  to  say,  that  the  ecclesiastical  Judge 
may  take  the  refusal  of  all,  and  by  consequence  of  any  of  them ; 


(e)  It  appears  to  have  been  a  matter  of  Dundat,  3  T.  R.  150.  But  where  it  is  said  an 
gr^t  controversy,  to  whom  the  probate  of  wills  executor  cannot  sue  before  probate,  it  is  meant 
ai\^  granting  of  administration  originally  he  cannot  sue  effectually,  for  he  may  before 
belonnd,  and  whether  these  matters  were  probate  commence  an  action  in  right  of  the 
entir^  of  ecclesiastical  cognizance ;  the  better  testator;  but  as  he  cannot  assert  his  right  in 
Ofnnion  teems  to  be  that  Uie  probate  of  testa-  court,  without  producing  his  letters  testa- 
ments did  not  orieinailv  belong  to  the  ecclesias-  mentary,  he  must  take  out  probate  before  he 
ticai  jurisdiction.  Vid.  Afofimiig v.  Kapp,  1  Salk.  declares.  Duncomb  y.  Walker ^  T.  Raym.  481. 
07.  MegU  ▼«  Johnson,  S  Doug.  544.  Atlnns  S.  C.  [3  Lev.  57.  1  Vent.  370.]  Wankford  ▼. 
V.  Hill,  Cowp.  985.  Bacon.  Ab.  Exors.  £.  1.  Wankford,  1  Salk.  302.  Mariin  v.  FuUcr, 
S  Fonbl.  on  Equity,  313.  n.  Anon.  1  Com.  153.  Comb.  371.  1  Roll.  Ab.  917.  As.  So  an 
Com.  Dig.  Admin.  B  6. 4  Bum  Eccl.  Law.  S29.  executor  may  file  a  bill  in  equity  before  pro- 

(p)  For  what  an  executor  may  do  before  bate,  and  the  subsequent  probate  makes  die 

probate,  vid.   Com.  Dig.  Admin.  B  9.  Bac.  bill  a  good  one.    Humphreyt  v.  Humphreys, 

Ab.  Exors.  E  14.    Toller,  Law  of  Executors,  3  P.  Wms.  351.  and  a  commission  of  bank- 

46.  Vin.  Ab.  Exors.  A  a.  ruptcy  may  be  taken  out  by  an  executor, 

(g)  Vid.  ace.  Hex  ▼.  Raines,  1  L.  Raym.  before  he  has  obtained  probate,  Ejc  parte 

304.    Smith  V.  Milies,  1  T.  R.  480.    Alien  v.  Paddy,  3  Madd.  241. 
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to  that  at  may  be  answered,  that  as  originally  the  ecclesiastical 
Judge  had  no  power  to  prove  wills,  but  it  was  given  him  as  ap- 
peareth  {a)  before;  so  originally  the  ecclesiastical  Judge  could  Jj^A"cJ^oS* 
not  commit  administration  to  any,  who  might  sue  or  be  sued  as  \  j^g^  175^  5' 
administrator;  but  that  also  was  given  to  the  Ordinary  by  an  Co.8«.b.Plow. 
act,  jc.  by  the  act  of  (i)  31  E.  3.  cap.  11.  by  which  it  is  enact-  ^q**^*  V^' 
ed,  that  in  case  a  man  dies  intestate,  the  Ordinary  shall  depute  iii8t.398.*Noy. 
the  next  and  most  faithful  friends  of  the  intestate,  to  administer  5S.  Selden's 
his  goods,  which  deputies  shall  have  an  action  to  demand  and  j^'carteMSe* 
recover  the  debts  due  to  the  said  intestate  in  the  King's  courts  to  123.  iso.  iss, ' 
adminbter,  4*c.  and  shall  answer  also  in  the  King's  courts  to  i^»  i34. 1S6. 
others  to  whom  the  said  deceased  was  held  and  bound,  in  the  swiib!'^'^ 
same  manner  as  executors  shall  answer,  and  shall  be  accountable  Keb.  854. 
to  the  Ordinaries,  as  executors  are  in  case  of  a  will,  as  well  in  F.N.B.  1^.  d. 
time  past,  as  in  time  to  come. 

Now  it  is  necessary  to  know  two  things.    1.  What  the  law  was  ^J^*^r®^^ 
before  the  stat.  and  £.  Whut  alteration  the  stat.  of  31  E.  3.  has  gtat.  3i  Ed.  s, 
made  :  and  as  to  the  first,  three  points  are  to  be  observed.     1-v  \c  •  k  s« 
That  of  (c)  ancient  time,  as  appears  by  record  when  a  man  died  cart.  i«9*  131! 
inti'state,  and  had  made  no  disposition  of  his  goods,  nor  commit-  Vide  dictum 
ted  his  trust  to  any,  in  such  case  the  King,  who  is  parens  patrtce^  JJ^^  *"  ^'®''' 
and  has  the  supreme  care  to  provide  for  all  his  subjects,  that  eve-  (</)  cart.  1S5. 
Tj  one  should  enjoy  that  which  he  ought  to  have,  used  by  his  mi-  i3i.  1  Vent, 
nisters  to  seize  the  goods  of  the  intestate,  to  the  intent   they  3??!  geSen't^* 
should  be  preserved  and  disposed  for  the  burial  of  the  deceased,  jnris.  de  Test 
for  payment  of  his  debts,  to  advance  his  wife  and  children,  if  he  *^«  See  Plow, 
bad  any,  and  if  not,  those  of  his  blood.  And  this  appears  in  RoL  ^J^pi^^,  ^f 
Clous,  de  7   H.  3.  m.   16.  {d)  Bona  intestatorum  capi  solebant  in  a. 
minu  RegiSy  S^c.     And  afterwards  this  care  and  trust  was  com-  (^)  ^inb« 
mitted  to  Ordinaries,  for  none  could  be  found  more  fit  to  have  ^*    <>»t.  40, 
*such  care  and  charge  of  his  transitory  goods  after  the  death  of   [  *  39  2^  1 
the  intestate,  than  the  Ordinary,  who  all  his  life  had  the  cure  and  (g)  t  Inst. 488. 
charge  of  his  immortal  {e)  soul,  as  it  is  s^id  in  Plow.  Com.  230.  ^^'  l^j*  ^*- 
in  Griesbrook's  case.  And  therefore  he  was  to  this  purpose  con-  (t)  Dy.'sss, 
stituted  in  (f)  loco  parentis',  and  that  appears  by  what  has  been  256.  pi.  8. 1 
said  before,  and  qIso  by  the  constitution  of  John  {g)  Stratford,  g  ®|jj|,^5j 
Archb.  of  Canterbury,  at  a  synod  in  London,  anno  Dom*  1380.  3552.  a  Co.  135. 
where  he  confessed,  that  the  administration  of  the  goods  of  an  b.  iRolI.  9i8. 
iutestate  was  granted  to  Ordinaries,  consensu  Regis  Sf  Magnaiim  JJ^f^j^*  * 
regni.     But  no  [h)  power  was  given  to  the  Ordinary  to  sell  or  {k)b  Co.*28.m. 
give  the  goods  or  dispose  of  any  of  them  to  his  own  use,  or  any  8  Co.  1S5.  b. 
other.     And  yet  it  is  true,  as  it  is  said  in  the  books,  that  he  has  (/)^Ra^^'^*i. 
a  property  in  the  goods  of  the  intestate,  but  that  is  secundum  guid^  Co.  Lit.  «92.  b*. 
and  not  simpliciler :  and  according  thereunto  it  is  resolved  per  ^^^••^••» 
talam  curiam  M.  8  &  9  El.  Dyer  255j  256.  that  (1)  the  Ordinary  Ante«*:S*i, 
himself  had  no  authority  to  sell  any  of  the  goods  of  the  intestatC|  Hattsi. 
although  they  are  in  danger  of  perishing.     Also  18  Hen.  Q.  23.  lo*i^  Yr'ii 
b.  and  other  books  agree,  that  the  Ordinary  cannot  {k)  release  9^7'  10  co.*52. 
idebl  due  to  the  intestate ;  and  yet  if  the  absolute  interest  of  the  a.  Moor  119. 
dd)t  wasin  him,  he  might  release  it,  although  he  could  not  have  J^J°3j^^'  ^*^* 
■n  action.     As  executor  before  probate  of  the  will  may  (/)  re- 
lease a  debt  due  to  the  deceased,  because  they  have  the  absolute 
interest  of  the  debt  in  them,  although  they  cannot  have  an  action 
before  probatey  as  it  was  adjudged  in  Communi  Banco^  Pasch.  I 
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f«)5  CsL  S8.  a.  Jaaii  Regis  betwixt  (a)  If iddleton  and  Rjnnot,  gainst  the  opi- 
C«.Lii.»t.k.  jjjj^  of  Weston,  Plow.  Com  277,  «78.  in  Griesbrook's  case  (h). 

And  diat  wbidi  the  Ordinary  hinndf  might  do  before  the  said 
act,  he  maj,  in  respect  of  the  mohitude  of  caoses  witliin  his  dio- 
cese, commit  to  another :  bat  his  committees  cannot  do  more  than 
he  himself  can  ;  as  it  is  also  resohred  Bi.  8  &  9  El*  I^-  ubi  si^ 
pra.    8.  It  was  not  giren  to  the  Ordinary,  nor  to  his  deputies  or 
committees,  that  they  should  haTe  any  action  to  recover  any 
debt,  or  to  take  any  advantage  of  any  covenant,  or  of  any  other 
thing  in  action  berore  the  said  act,  which  is  also  a  manifest  proof^ 
that  the  common  law  gave  him  no  absolute  power  in  the  goods, 
for  then  the  law  would  have  given  him  power  also  to  recover  the 
debts  and  things  in  action  of  the  intestate.  And  therefore  in  19 
(h)  Seldeo  Ja-  E-  3.  Covenant  {b)  £4.  (which  was  before  the  act  of  81  £.  8.)  in 
riMiictMa  ^     an  action  of  covenant  brought  by  the  executors  of  N.  who  shewed 
J^^j^jJ^^   forth  letters  of  administration  delivered  by  the  Ordinary,  Sir  Ri- 
6mt.  chard  Wilby,  Chief  Justice,  who  gave  the  role,  said,  the  Ordina- 

W  ^^J^^  tj  could  not  have  such  action,  wherefore,  how  can  he  give  this 
2^  action  to  another  ?     Stone,  A  man  has  not  seen,  that  the  Ordi- 

C  *  89  b.  ]  naries  shall  have  *an  action  but  of  goods,  whereof  they  were  seiz- 
fiiH.4.7S.b.  ed  and  ousted.  Wilby,  That's  true:  and  afterwards  it  was 
D^  ^M»  *L  **  *^*^rded  that  they  should  take  nothing  by  their  writ  quia  turn  cr- 
t^.  pL7S.t  '  ^cutoreSy  4"  flrfM>  fff^  datwrper  stafutum.  Vide  19  E.  8.  (c)  Admi- 
Rod.  551.  Cr.  nistration  1 8.  85  £.  8.  Executors  1 05.  f  1 1  H.  4.  7 1  •  1 0  H.  6. 22. 
?Ii^»r*  18  H.  6.  23.  b.  10  E.  4.  1.  a.  F.  N.  B.  120.  d.  92.  m.  3.  That 
S79. 397.  Br.  AQ  action  lies  (d)  against  the  Ordinary  or  bis  deputies  or  com- 
OnKiiariet  ft.  mittees  at  the  common  law  if  they  will  intermeddle  with  the 

n.  Antemlis'  8°^^  ^"^  "®^  W  debts.  And  the  statute  of  W.  2.  cap.  19.  is 
b.LitRep.si.  Dut  an  affirmance  of  the  law  before,  and  therewith  a<;;ree  9  E.  4. 
Plowd.t78.a.  33.  a.  11  H.  7.  12.  b.  24  E.  8.  54.  b.  Vide  22  R.  2.  Adminis- 
6«^^''  ^*'*  trators  21.  and  tit.  Executors,  17  E.  2.  Brief  822.  11  H.  4.  7S. 
'  b.  18  H.  6.  28.  b.  Plow.  Com.  2/7.  b.   Greisbrook's  case,  8 

Eliz.  Dyer  247.  But  noia  reader,  an  action  lay  against  the 
deputies  or  committees  of  the  Ordinary,  before  the  said  act  by 
the  name  of  executors,  as  appears  by  88  E.  8.  26.  &  42  £• 
3.  2.  4*  a  midto  fortiori  an  action  would  lie  by  the  common  law 
against  the  Ordinary,  who  is  the  principal,  and  from  whom  the 
administrators  derive  their  authority. 
The  sut.  31  As  to  the  second  point,  the  statute  of  {e)  8 1  E.  8.  lias  made  six 

£rfw.5.1nt  alterations,  three  as  to  the  Ordinary,  and  three  as  to  the  admi- 
?I?fl*^!ll!f ■^'  nistrators :  as  to  the  Ordinary,  1.  Whereas  before  the  stat.  he  was 
M  to  the  ordi*  not  compellable  to  grant  administration,  now  by  the  act  of  Par- 
nary,  «D<I  liament  he  is  commanded,  and  thereby  compelled  to  {f)  grant 
thradminit-  administration ;  for  the  words  of  the  act  are,  the  Ordinaries  shall 
tratm*.  1.  As  make  deputies,  8cc.  and  the  refusal  to  do  it  is  a  contempt  to  the 
to  tiie  ordi-  King,  and  an  injury  to  the  party,  2.  The  Ordinaries  are  restrain- 
''^'^'  ed  from  granting  administration  to  whom  they  please,  because 

now  the  administrator  by  this  act  has  a  more  absolute  interest  in 
the  goods  of  the  intestate  than  the  Ordinary  had,  and  ability  to 


(h)  Vid.  ace.  Patten  4"  BtuedeiCs  ease,  I  ministering  personal  estates  without  obtaining 

Mod.  314.  Swin.  6^13.    WanJtfordr,  Wank-  probate  or  letters  of  administration,  within  six 

1  Solk.  301.504. 307.  4  Bum  Bccl.  Law.  calendar  months  after  the  death,  &c.  forfeit 

By  SS  Geo.  3.  c  184  &  37,  persons  ad-  looi.  and  lol.  p<H-  cent.  00  the  dutj. 


recover  the  debts  and  other  things  in  action  due  to  the  testalor^ 
where  no  remedy  is  given  to  the  Ordinary  himself,  and  therefore 
die  Ordinary  is  bound  by  the  act  to  grant  administration  to  the 
next  and  tnost  fiiithful  friends  (the  Ordinaries  shall  depute  the 
next  and  moat  lawful  fnetids,  i.  the  (a)  next  of  blood  who  are  not  («)  Cr^  Car. 
attainted  of  treason,  felony,  or  have  other  lawful  disability,  but  \^\  SaBuW* 
are  lawful  friends).     But  the  stat  of  (i)  £1  H.  8.  cap.  5.  gives  (b)  bro.  Car.  * 
fwwer  to  the  Ordinary  to  commit  administration  to  the  wife  of  <>^|6^ 
the  intestate,  or  to  the  next  of  blood,  or  to  both,  and  so  as  to 
the  wife  has  altered  the  act  of  Si  &  3.    8.  The  Ordinary  him- 
self has  not  greater  interest  in  the  goods  by  this  act,  but  has  ^  > «  «  ,^ 
greater  (c)  power  than  he  had  before,  in  this  only  that  he  may  ^0 *^N'»- **^» 
ippoint  administrators,  who  shall   have  by  this  act  *greatOT    [  *  40  a.  ] 
interest  and  ability  than  they  had  before  tne  act.     Ana  where 
the  statute  says,  that  in  case  a  man  dies  intestate,  it  is  to  be 
known  that  a  man  may  die  {d)  intestate  two  ways,  that  is  to  say^  W  s  intst.  397. 
either  in  fact,  when  he  makes  no  will;  or  in  law  when  he  makes  Oy-«36.pl. jr. 
a  will,  and  the  executors  refuse  before  the  Ordinary,  or  all  die 
intestate^  in  this  case  he  is  in  law  dead  intestate,  and  the  said 
act  of  SI  £.  3.  (e)  extends  to  both  the  intestates,  as  appears  in  {e)  St  £.  3.c, 
Plow.  Com.  279.  a.  b.  and  in  18  H.  6.  ^S.  a.  b.  and  in  all  the  ii- 
books  aforesaid,  which  prove  that  in  such  case,  the  Ordinary 
may  grant  administration ;  and  the  reason  why  the  Ordinary  in 
such  case  may  upon  refusal  of  all,  or  death  of  all  intestate,  grant 
administration  is,  because  now  the  testator  dies  intestate,  and 
then  the  said  act  gives  him  power  to  grant  it  iaccording  to  the 
said  act,  which  the  Ordinary  cannot  do  when  one  refuses,  and 
the  odier  proves.     And  so  the  second  objection  upon  full  and 
pregnant  reason  and  authority  is  answered.     And  where  the 
statute  sajrs,  in  case  a  man  dies  intestate,  that  the  Ordinary  shall 
depute  the  next,  &c.  of  the  dead  intestate,  this  word  (dead)  is 
taken  largely,  for  it  extends  as  well  to  civil  detith,  sc.  entry  into 
religion,  as  to  natural  death ;  and  therewith  agrees  Litt.  lib.  ^ 
cap.  Villenage  44.  a.  that  if  a  man  enters  into  religion  and  doth  (/)i  In8t.i32. 
not  make  his  (y )  executors,  the  Ordinary  may  commit  adminis-  '|J^  ^'  ^^^^' 
tration  of  bis  goods  to  another  man,  as  if  he  was  dead  in  fact. 
As  to  the  adiiiinistrators,    1.  They  have  now  a;S  absolute  a  pro^  9.  As  to  the 
perty  in  the  goods  and  chattels,  as  executors  have,  which  they  a^JminUtrmUon. 
had  not  before  this  act.    8.  They  shall  recover  the  (g)  debts-,  (g)  Plow.  sra. 
(and  by  equity  shall  have  an  action  of  covenant,  actions  upon  J-  J' j^'^'g^ 
the  case,  and  all  other  actions  which  executors  may  have),  which 
they  could  not  do  at  the  common  law.     3.  They  shall  answer 
to  actions,  &c.  in  the  same  manner  as  executors ;  and  in  this 
point  also  the  common  law  is  altered;  for  at  the  common  law 
they  were  charged  by  the  name  bf  executors-,  and  now  they  shall 
be  charged  by  the  name  of  administrators,  iand  yet  there  was  a 
doubt  after  the  making  of  this  act  by  what  name  they  should  be 
diarged.     In  38  E.  3.  {h)  20.  debt  was  brought  against  an  ad-  W  ss  E.  s.  so; 
tninistrator,  by  the  name  of  administrator;  the  defendant  pleaded  "'  ***  ••  *^* 
to  the  writ,  that  he  ought  to  be  named  executor;  for  at  the 
oonunon  law  before  the  statute  of  31  E.  3.  a  man  should  have 
an  action  against  an  administrator,  and  name  him  executor,  and 
that  vemains  law  yet«    Thorp,  Chief  Justice,  who  gave  the 
^mle  in  the  case ;  the  statute  gives  actions  against  adminbtra-    [  *  40  b.  ] 
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tors,  and  tliat  they  may  have  actions  against  others,  wherefore 

the  writ  was  awarded  good.    And  yet  afterwards  this  pcHiit  was- 

called  in  question,  for  in  41  E.  5.  2.  a.  b.  an  action  of  debt  was 

brought  against  an  administrator,  and  the  defendant  demanded 

judgpnent  of  the  writ,  for  it  should  be  brought  against  him  as 

(a")  Fits.  Ad-     (a)  executor,  for  the  statute  gives  an  action  for  administrators, 

^HkBrAdmi-   ^^  ^^  action  b  maintained  aminst  them  as  executors  at  the 

nistraton  10.    Common  law,  and  yet  is.    Thorp :    the.  statute  gives  actions 

against  administrators,  and  afterwards  the  writ  was  awarded 

Sood.  So  this  administrator  constituted  by  the  Ordinary  (whom 
le  law  has  put  in  (b)  loco  parentis J^  so  advanced,  enabled,  and 
MM  ^^44  adorned,  and  in  all  (c)  points  made  equal  to  executors  constituted 
•  'by  the  party  himself,  is  newly  created  by  this  act ;  and  no  such 

administrator  was  at  the  common  law.  And  therefore  the  Ordi- 
nary was  constituted  in  loco  parentis^  to  see  that  the  debts  and 
duties  of  the  intestate  should  be  paid,  and  to  grant  administra- 
tion according  to  the  said  act,  for  the  benefit  of  his  children  or 
others  of  his  blood,  with  his  goods,  as  has  been  said.  But  be* 
cause  it  would  be  too  great  a  trouble  for  the  Ordinary  himself 
to  take  such  charge  in  such  multitude  of  cases  in  his  diocese,  for 
(4) SI  £.4.  e.  his  ease  the  said  act  of  {d)  SI  £.3.  has  adorned  and  endowed 
'}^'  bis  deputies  with  greater  power  than  he  himself  had,  to  the 

jntent  that  the  administrators  who  might  better  intend  it,  should 
perform  the  trust  which  was  committed  to, them ;  and  for  this 
reason  the  said  act  has  also  provided,  that  administrators  to  the 
said  intents  and  purposes  shall  be  hereafter  accountable  to  Ordi- 
naries, as  executors  are. 
In  what  nan-        It  is  worth  observation  for  the  reason  of  the  principal  case^ 
iier  probate  of  |,q^  probate  of  wills,  and  granting  of  administrations  shall  be 
log ofadminL-  tjried,  if  th^  are  traversed  or  denied  in  the  King's  court;  and 
tration  shall  be  therefore,  if  issue  be  joined  in  the  King's  courts,  that  the  Ordi- 
m  traTen^    nary  did  not  commit  administration  to  the  plaintiff,  &c.  or  that 
in  the  king's     the  will  is  not  proved  before  the  Ordinary,  or  that  he,  whose 
wirti.  will  is  proved  before  the  Ordinary,  died  intestate,  or  that  he  of 

a.  i^j^ea1u.^b!  ^bose  goods  adminbtration  is  granted,  as  of  one  who  died  intes- 
(/)Doct.pi. '  tate,  made  a  will,  &c.  in  none  of  these  cases  it  shall  be  tried  or 
55^Antea  31.  certified  by  the  Ordinary,  as  in  the  case  of  {e)  excommenge- 
$lowd.^^2.   '  ^^"^  but  it  shall  be  tried  by  {/)  jury,  because  these  two  cases 

of  probate  of  wills,  and  constituting  administrators,  originally 
{g)  Br.  ^ou'  ^^  °^^  belong  to  the  conusance  of  ecclesiastical  judges,  but  were 
»trans,'&ciS5.  given  them  of  later  times ;  and  therefore  nothing  but  the  pro- 
bate^ and  granting  of  administration,  which  were  given  them^ 
[  *  41  a.  ]  belong  to  their  ^jurisdiction ;  but  the  trial  of  them  is  not  ffiven 
(A)  FitB.£xec.  to  them,  but  is  left  to  the  trial  of  the  common  law;  and  there- 
corJ?28^Br  ^^^^  agrees  (g)  21  E.  4.  50.  a.  where  it  is  held,  that  if  letters  of 
Te8tam.'4.  *  administration  are  denied,  the  issue  shall  be,  that  the  Ordinary 
(i)  Dyer  294.  did  not  commit  to  them  administration  by  his  letters,  &c  for 
Wi  Ant  51  a.  ^^^  ^^  ^^  ^^'  ^^^  letters  of  administration  may  be  forged,  12 
Br.  At^'48.  E.  4.  1.6.  a.  35  H.  6.  31.  b.  22  (A)  H.  6.  52.  b.  IS  El.  Dy.  (i") 
Br.  Estop.  36.  294.  issue  was  joined  in  the  Common  Pleas,  si  Episcopus  Lonr 
ji|2J[^*]^^^^^  dor^  commisit  administrationem^  Sfc.  and  was  tried  by  ijc)  jury. 
To  a  plea    *  *  ^^^  ^^  ^*  ^'  ^^*  ^' ^  ^°  **  E.  3.  16.  a.     One  brought  debt 

that  the  delendant  was  made  executor  and  ni^iking  profert  of  the  will,  the  plaintiff  may  reply 
^"-t  the  pwty  died  inteiUtc.  ^ 
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against  one  as  administrator,  and  declared  that  the  debtor  died 
iotestate»  and  the  Ordinary  deputed  the  defendant  to  be  admi- 
nistrator ;  and  the  defendant  said»  that  the  deceased  made  his 
willy  and  made  the  defendant  and  another  his  executors,  &c 
and  demanded  judgment  of  the  writ,  and  shewed  forth  the  will 
prcmng  his  plea,  and  the  plaintiff  replied  that  he  died  intestate; 
4*  koc^  4^.  and  the  defendant  said,  to  that  he  shall  not  be  re- 
COTed  against  the  will  which  is  proved  before  the  Ordinary,  and 
is  under  the  (a)  seal  of  the  Ordinary ;  4r  'non  allocatur;  wherefore  i59^*LeV^235 
the  plaintiff  had  the  averment,  and  it  was  tried  by  the  coun-  (t)  Fits.  Va- 
try  (i).     Vide  (&)    14  H.  6.  b.  a.  by  Paston,  and  against  the  riance  lo. 
opinion  of  Herle,  4  E.  S.    Executor  98.  obiter.    And  foras- 
much as  it  is  to  be  tried  by  jury,  and  not  by  the  certificate  of 
the  Ordinary,  the  will  or  the  administration  need   not  be  (c)  («)  i  Sid.  98. 
shewed  to  enable  the  plaintiff  to  his  action,  proved  or  granted  |1^-  ^^^'  ^* 
(^  the  Ordinary  himself^  as  in  the  case  of  excommengement,  S99.*409.4i«. 
which  ia  merely  in  the  spiritualty,  and  originally  belongs  to  the  s  Bolst.  sss. 
jarisdiction  of  the  Ordinary;  but  if  the  wiTi  is  proved,  or  admi-  5^^g^ 
nistration  granted  by  the  official  or  commissary  of  the  Ordinary,  402'  16  sc  17 
or  in  some  cases  by  the  archdeacon,  or  other  inferior  judges  Car.  s.  c.  8.  st 
ecclesiastical  who  have  lawful  authority,  in  such  case,  it  is  good  *  *^        *•  ^ 
tod  sufficient  in  law;  and  although  the  statute  of  SI  E.  3.  says, 
the  Ordinary  shall  make  deputies,  they  are  Ordinaries  as  to 
this  purpose  within  the  same  act;  and  therewith  agree  {d)  1 1  H.  (d)  Fitf.  Ad- 
4. 64.  a.  12  E.  4. 15.  b.  7  E.  4.  14.  a.  20  H.  6.  !•  a.  3  E.  3.  ministrator  i«. 
Itiii  North'  Tie  Testament  5.    And  so  you  have  the  reason  and  Slior  le!""' 
causes  of  the  judgment  in  the  principal  case,  and  of  many  judg- 
ments and  resolutions  before  diis  time  in  the  same  point,  with 
an  answer  to  all  the  objections  made  to  the  contrary,  which  I 
have  done  for  four  reasons.     1.  That  it  should  be  manifest  that 
the  Ordinaries  *(against  all  objections  made  by  them  who  im-    r  *  41  b.  1 
pogn  their  authority)  have  lawful  jurisdiction  to  prove  wills, 
sad  to  grant  administrations.    2.  That  they  have  their  jurisdic- 
tion derived  in  these  cases  from  the  crown  of  England.    3.  To 
leconcile  all  the  books  and  authorities  in  the  law :  and  4.  To 
ittisfy  the  said  doubts  and  questions  clearly  by  our  books,  au- 
thorities of  law,  and  judicial  records. 

[Bat  note;  ^  wills  mav  be  proved,  t.  e.  recorded  in  any  of  the  Courts  of  common  law  at 

*  Watnunster,  and  so  likewise  in  the  Courts  of  Equity,  as  the  Chancery  or  Exchequer ;  so 

*  also  in  the  Chamber  of  the  city  of  liOndon,  and  divers  other  cUies  and  tounu  ;  and  many  lord' 

*  dips  amd  manors  have  an  oriffnal  right  of  provmg  vnUs^  S^e,  (vide  post  45.  a.  48.  b.)    And 

*  mMm  the  whole  it  appears  clearly,  that  we  claim  and  practice  ot  the  Spiritual  Courts  in 

*  tms  particalar,  was  originally  a  mere  usurpation."    See  Mr.  Selden's  Treatises  of  the  origi- 
mI  Jurisdiction  of  Testaments,  and  of  Administration,  &c.]  Kote  to  former  edition. 


(i)  Vid.  AOen  ▼.  Dundas,  s  T.  IL  125.  that  a  probate^  at  long  as  it  remains  unrepealed^ 
iBopt  be  impeached  in  the  temporal  courts. 
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THE  EARL  OF  SHREWSBURY'S  CASE. 


Trin.  7  Jac.  Rot.  26l2. 
In  the  Common  Pleas. 


PanIX.-4Sa.  RoBERT  Sp£Kc£r>  late  of  Meunsfield,  in  thecoun- 

^eford?!-^*  Brownlow,  ty  aforesaid,  Esquire,  and  Thomas  Woodward, 
tarlMBff  the  Nott.  89.  late  of  Maunsfieid  in  the  county  aforesaid,  Gentle- 
plaintiff  in  €x-  mad,  were  attached  to  answer  to  Roger  Earl  of  Rut- 
fieeof^ttewm^-  land,  of  a  pka ;  wherefore,  whereas,  the  lady  Elizabeth  late 
ship  of  the  Queen  of  England,  on  the  14th  day  of  July  in  the  42d  year  of 
manors  of  M.    her-reign^  at  Westminster,  in  the  county  of  Middlesex,  by  her 

letters  patent,  sealed  with  her  great  seal  of  England,  had  given 
and  granted  to  the  said  Earl  from  the  time  of  the  ibll  age  of  the 
said  Earl  of  twenty«one  years,  to  the  term,  and  for  and  during 
the  term  of  the  natural  life  of  the  said  Earl,  the  of&ce  of  Steward 
of  the  lordships  or  manors  of  her,  the  late  Queen,  of  Maunsfieid 
ill  the  coutity  aforesaid,  and  Bolsover  and  Horseley  in  the 
county  of  Derby,  with  the  wages,  fees,  &c.  to  the  said  ofiice  an^^ 
ciently  due  and  accustomed,  to  have,  and  yearly  to  receive  the 
said  wages,  fees,  Scc.  during  the  term  aforesaid,  of  the  issues, 
profits,  farms,  and  revenues  of  the  aforesaid  lordships  or  manors, 
by  the  hands  of  the  farmers,  receivers,  or  oth'er  occupiers  there- 
of for  the  time  being,  at  the  feasts  of  St.  Michael  the  Archan- 
r  *  42  b.  1  fi^>  *  ^°^  Easter,  bv  equal  portions,  together  with  all  other  pro- 
fits, rights,  commodities^  jurisdictions,  privileges,  pre-eminen- 
ces, and  emoluments  to  the  said  offices  arising,  or  in  any  ways 
belonging.  And  whereas  the  said  Earl  before  the  making  of  the 
said  letters  patent,  that  is  to  say»  on  the  19th  day  of  November 
in  the  42d  year  of  the  reign  of  the  aforesaid  late  Queen,  had  at- 
tained unto  his  full  age  of  21  yeak*s,  and  by  virtue  of  the  letters 
patent  aforesaid,  was  seised  of  the  aforesaid  ofiice  of  Steward,  of 
the  aforesaid  manor  of  Maunsfieid  as  of  freehold,  for  the  term  of 
his  life  ;  and  the  same  office  from  the  aforesaid  14th  day  of  June 
in  the  42d  year  of  the  said  lady  the  Queen  aforesaid  for  one 
whole  year  then  next  after,  well  and  fidthfuUy  had  executed,  and 
the  wages,  fees,  and  profits  to  the  aforesaid  office  of  Steward  of 
the  aforesaid  manor  of  Maunsfieid,  of  old  due  and  accustomed 
by  that  time  had  had  and  received,  the  aforesaid  Robert  and 
Thomas,  intending  manifoldly  to  molest  him  the  said  Earl,  and 
him  the  said  Earl  greatly  to  disturb  in  the  exercise  of  the  afore- 
said office  of  Steward  of  the  aforesaid  manor  of  Maunsfieid,  and 
him  the  said  Earl  of  the  wages,  fees,  and  profits,  which  by  rea- 
son of  the  execution  of  the  said  office,  which  he  could  and  ought 
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of  right  to  hare  and  receive,  wholly  to  frustrate  and  hinder^  of 
their  own  wrong,  without  any  right  or  lawful  authority,  without 
the  leave  of  the  said  Earl,  on  the  l6th  day  of  February  in  the 
44th  year  of  the  reign  of  the  said  late  Queen  at  Maunsfield  afore^ 
«ud,  the  aforesaid  of&ce  of  Steward  of  the  aforesaid  manor  of 
Maunsfield  aforesaid  exercised,  and  from  hence  hitherto  do  ex- 
ercise and  occupy,  and  all  and  singular  the  wages,  fees,  commo- 
dities, and  profits  to  the  said  office  due,  and  by  reason  of  the 
exercising  of  the  office  aforesaid,  within  the  manor  aforesaid,  of 
right  belonging,  to  their  own  proper  use  had  and  received,  and 
tl^  said  Earl  to  exercise  the  said  office  within  the  manor  afore- 
said and  the  wages,  fees,  commodities  and  profits^  to  the  said 
office  of  right  belonging,  to  have  and  receive,  with  force  and 
arms  then  and  there  liindered,  and  yet  do  hinder,  and  other 
wrongs  to  him  did,  to  the  great  damage  of  him  the  said  Earl, 
and  against  the  peace  of  the  said  late  Queen,  and  also  against 
the  peace  of  the  said  lord  the  now  King,  &c.     And  whereupon  Declaration, 
the  said  Elarl  by  John  Muscot  his  attorney  complaineth,  for  that,  ^.^°j?®  ** 
whereas  the  aforesaid  late  Queen  on  the  14th  day  of  June  in  the  by^her  letters" 
4€d  year  of  the  reign  abovesaid,  at  Westminster  aforesaid,  by  patent  of  the 
her  aforesaid  letters  patent,  which  the  said  Earl  under  the  great  **™®i^*Q^'  ^ 
leal  of  her  the  said  late  Queen  of  England  sealed,  here  in  <Jourt  broaght,grant- 
bringeth,  whose  date  is  the  same  *  day  and  year,  had  given  and    [  *  43  a.  ] 
granted  unto  the  said  Earl,  from  the  time  of  the  full  age  of  the  ed  to  the  plain- 
said  Earl  of  21  years,  to  the  term,  and  for  and  during  the  whole  ^f  o?hJfiill 
term  of  the  natural  life  of  him  the  said  Earl,  the  aforesaid  offices  age  for  and 
of  Steward  of  the  aforesaid  lordships  or  manors  of  the  aforesaid  daring  bis  life, 
late  Qaeen  of  Maunsfield,  Bolsover,  and  Horsley,  with  the  wa-  JJew^^^ 
ges  and  fees  to  the  said  offices  of  old  due  and  accustomed,  to  the  manors  of 
have  and  yearly  to  receive  the  said  wages  during  the  term  afore-  ^:^'^^' 
aid,  of  the  issues,  profits,  farms,  and  revenues  of  the  said  lord-  Jc.  *      ^  * 
ships  or  manors,  by  the  hand  of  the  farmers,  receivers,  or  other 
oooipiers  of  the  same  for  the  time  being,  at  the  aforesaid  feasts 
of  SL  Michael  the  Archangel,  and  Easter,  bv  equal  portions, 
together  with  all  other  profits,  rights,  commodities,  jurisdictions, 
pnvileges,  pre-eminences,  and  emoluments  to  the  said  offices  bes 
looging,  or  any  ways  appertaining :  and  whereas  the  said  Earl 
before  the  making  of  the  aforesaid  letters  patent,  that  is  to  say, 
on  the  19th  day  of  November  in  the  42d  year  of  the  reign  of  the  i9  Nov.  42 
aforesaid  late  Queen  aforesaid,  had  attained  unto  his  full  age  of  hidY^omfof 
Si  years,  and  by  virtue  of  the  letters  patent  aforesaid,  was  seis-  fuii  age,  and    • 
ed  of  the  aforesaid  office  of  Steward  of  the  aforesaid  manor  of  ^^*  '®^j®^®^ 
Maunsfield  as  of  his  freehold  for  the  term  of  his  life,  and  thqt  &c.from'*Sr' 
ofioe  from  the  aforesaid  14th  day  of  June  in  the  42d  year  of  the  said  i4  Jnne. 
leign  of  the  aforesaid  late  Queen  abovesaid,  for  one  whole  year 
then  next  following,  well  and  truly  had  exercised,  and  the  wages, 
fees^  and  profits  to  the  aforesaid  office  of  Steward  of  the  afore- 
aid  manor  of  Maunsfield,  from  of  old  due  and  accustomed,  for 
that  time  had  had  and  received,  the  aforesaid  Robert  and  Tho- 
nias  endeavouring  him  the  said  Earl  in  the  exercisin^of  the  said 
office  of  Steward  of  the  aforesaid  manor  of  Maunsfield  greatly  to 
<liitiirb,  and  the  said  Earl  of  the  wages,  fees,  and  profits,  that 
a  to  say,  of  100  shillings,  yearly  to  be  paid,  for  the  exercising 
tf  the  aforesaid  office  of  Steward,  and  of  the  ancient  fees  due  for 
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the  entering  of  plaints  and  pleas,  for  copies  of  court-rolls,  for  re- 
plevins, for  proving  of  wills,  for  granting  of  administrations  of 
all  persons  whatsoever,  dying  within  the  aforesaid  manor  of 
Maunsfield,  for  the  entering  of  surrenders,  and  admission  of  all 
tenants  whatsoever  of  the  aforesaid  manor  of  Maunsfield,  for  the 
entry  of  the  fealty  of  all  tenants  of  the  said  manor  of  Maunsfield, 
which  of  right  he  ought  or  might  have  and  receive^  utterly  to 
frustrate  and  hinder  of  their  own  wrong,  without  any  right  or 
The  defend-     lawful  authority,  without  the  leave  of  him  the  said  Earl,  on  the 
[  *  43  b.  ]    aforesf^id  16th  day  of  February  in  the  42d  year  of  the  *  reign  of 
anu  R.  S.  and  the  said  late  Queen  abovesaid,  at  Maunsfield  aforesaid,  the  afore- 
4S  £is.  vi  et  '  ^^  office  of  Steward  of  the  said  manor  of  MaunsQeld  exercised, 
armis  distarb-  and  from  thence  hitherto  do  exercise  and  enjoy,  and  all  and  singu- 
ed  him,  &c.  in  lar  wages,  fees,  commodities,  profits,  to  the  said  office  due,  and  by 
^^^^J^e       reason  of  the  exercising  of  the  said  office,  within  the  manor  of 
manor  of  Bl      Maunsfield  aforesaid  of  right  belonging,  to  their  own  use  had 

and  took,  and  the  said  Earl  to  exercise  the  said  office  within  the 
aforesaid  manor  of  Maunsfield,  and  the  wages,  fees,  and  profits 
to  the  said  office  of  right  belonging,  and  from  the  whole  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  to  have  and 
take  with  force  and  arms,  then  and  there  hindered,  and  as  yet 
do  hinder,  and  other  wrongs,  &c.  to  the  great  damage.  Sec  and 
against  the  peace,  &c.  and  whereupon  he  saith  that  he  is  inju* 
red,  and  hath  damage  to  the  value  of  100/.  and  thereof  he  bring- 
eth  suit,  &c.  And  the  aforesaid  Robert  and  Thomas,  by  Wu- 
liam  Cragg  their  attorney,  come  and  defend  the  force  and  inju* 
Plea,  not  galU  jy  when,  &c.  and  say  that  they  are  not  guilty  of  the  trespass 

aforesaid,  as  the  aforesaid  Earl  above  against  them  complaincth, 

and  of  this  put  themselves  upon  the  country,  and  the  aforesaid 

Issue.  'Earl  likewise:  therefore  the  Sheriff  is  commanded  that  because 

to  come  here  from  the  day  of  the  Holy  Trinity  in^three  weeks, 
twelve,  &c.  by  whom,  &c.  and  who  neither,  &c.  to  recognize,  &c 
Postea.  because  as  well,  &c.  Afterwards  at  the  day  and  place  within  con- 

tained, before  Peter  Warberton,  one  of  the  Justices  of  the  lord  the 
King  of  the  Bench,  and  Thomas  Foster,  another  of  the  Justices 
of  the  said  lord  the  King  of  the  Bench,  Justices  of  the  said  lord 
the  King,  assigned  to  take  the  assises  in  the  county  of  Notting* 
ham,  by  form  of  the  statute,  &c.  come  as  well  the  within  named 
Roger  Earl  of  Rutland,  as  the  within  named  Robert  Spencer 
So  e  f  th  ^  Thomas  Woodward  by  their  attornies  within  contained. 
Jary  appear,     -^.nd  the  jurors  of  the  jury  whereof  within  is  made  mention  being 

called,  some  of  them,  Uiat  is  to  say,  Edward  Bould  of  Hallough- 
ton.  Esquire,  Edward  Coppinger,  of  Famefield,  Esauire,  George 
Hutchinson,  of  Basford,  Gentleman,  Francis  Hollingworth,  of 
Stapleford,  Gentleman,  William  Gresley  of  the  same,  Nicholas 
Hamond  of  Lounde,  Gentleman,  Anthony  Whitwell,  of  Weys- 
ton.  Gentleman,  John  Sturtcvant,  of  Calverton,  Gentleman, 
Richard  Griggs,  of  Gringley-upon-the-Hill,  and  John  Scywell, 
of  Normanton,  near  Plumtree,  come  and  are  sworn  jurors  of  the 
jury  aforesaid,  and  because  the  rest  of  the  jurors  of  that  jury  did 
not  appear,  therefore  others  of  the  standers-by,  chosen  by  the 
Tales  prayed.    Sheriff  of  the  county  aforesaid,  at  the  request  of  Roger  Earl  of 

Rutland,  and  by  the  command  of  the  Justices  aforesaid,  of  new  are 
added,  whose  names  are  filed  to  the  panel  within  written,  accord- 
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ing  to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  the  jurors  of  new  added,  that  is  to  say,  J.  Hutton  and  Rich- 
ard Templeman  likewise  come,  who  to  say  the  truth  of  the  (mat- 
ters)  within   contained,   with  the  other  jurors  aforesaid  first 
*  impanelled,  chosen,  tried,  and   sworn,  say  upon  their  oath,    [  *  44  a.  ] 
that  the  lady  Elizabeth  late  Queen  of  England  was  seised  in  her  Spedaiwdict. 
demesne  as  of  fee,  in  right  of  her  crown  of  England,  of  and  in  geuTd  in  fee 
the  manor  of  Maunsfield  in  the  county  of  Nottingham,  and  of  of  the  said 
and  in  the  manor  of  Bolsover  and  Horsley  in  the  county  of  y"**^'^^,^ J 
Derby»  and  being  so  seised  thereof,  on  the  14th  day  of  June  in  year 'of  her 
the  42dyear  of  her  reign,  by  her  letters  patent,  under  her  great  reign,  jrranted 
seal  of  England  sealed,  and  to  the  jurors  aforesaid  shewed  in  evi-  t**\^  ? ^^Sff 
dence»  granted  to  the  aforesaid  Earl  of  Rutland,  from  the  time  for  his  ^fe^ 
of  the  full  age  of  the  said  Earl  of  2 1  years,  to  the  term,  and  for  from  the  time 
and  daring  the  whole  term  of  the  natural  life  of  him  the  said  ^i^*th'^f**** 
Earl,  the  oflBce  of  Steward  of  the  lordships  or  manors  aforesaid,  ^c.  by  her 
widi  the  wages  and  fees  to  the  said  o£Sce,  of  old  due  and  accus-  letters  patent, 
tomed,  as  in  the  said  letters  patent  is  contained,  the  tenor  of  ^^^^^^ 
which  foUoweth  in  these  words:  Elizabeth  by  the  grace  of  God,  of  follows. 
England,  France,  and  Ireland,  Queen,  defender  of  the  faith,  &c. 
To  all  to  whom  these  present  letters  shall  come,  greeting:  know 
ye^  that  we  of  our  special  grace,  and  of  our  certain  knowledge, 
and  mere  motion,  have  given  and  granted,  and  by  these  presents 
fi>ras,  our  heirs  and  successors,  do  give  and  grant  to  our  well 
beloved  consin,  Roger  Earl  of  Rutland,  the  omce  of  Constable 
ofonrcastle  of  Nottingham,  and  Warder  or  Keeper  of  the  gates 
of  the  said  castle,  as  fuso  the  office  of  Steward,  Keeper,  Guar- 
dian, and  Chief  Justice  of  our  forest  of  Sherwood,  and  our  parks 
of  Billowe,  Birkeland,  Romwald,  Owseland,  Folwood,  Besk- 
wood,  and  Clipson,  with  their  appurtenances  in  our  county  of 
Nottingham,  and  him  the  said  Roger  Earl  of  Rutland,  Consta- 
ble of  oar  castle  aforesaid,  and  Warder  or  Keeper  of  the  gates 
of  the  sidd  castle,  as  also  Steward,  Keeper,  and  Justice  itine- 
nnte  of  the  forests  and  parks  aforesaid,  we  do  make,  ordain 
and  constitute  by  these  presents,  giving  and  granting  to  the  said 
Roeer  Earl  of  lElutland,  bv  the  tenor  of  these  presents,  full  power 
ana  antbority,  all,  and  all  manner  of  pleas,  quarrels  and  causes 
within  the  forest  and  parks  aforesaid,  or  any  of  them  arising,  ac- 
cording to  the  law  and  custom  of  the  forest  to  hear  and  deter- 
Hiine;  to  have,  enjoy,  use,  and  exercise  the  offices  aforesaid  and 
erery  of  them,  to  the  aforesaid  Roger  Earl  of  Rutland,  by  him, 
or  by  his  sufficient  deputy  or  deputies,  from  the  time  of  the  full 
tge  of  Si  years,  of  the  same  Earl,  to  the  term,  and  for  and  du- 
rmg  the  whole  term  of  the  natural  life  of  the  said  Roger  Earl  of 
Rwandy  together  with  power  in  the  said  offices  to  make  and  ap- 
pnnt  all  officers  of  old  due  and  accustomed,  and  for  the  exer- 
dsing  and  occupation  of  the  office  aforesaid,  we  give  and  grant 
bjr  tbcw  presents  to  the  aforesaid  Roger  Earl  of  Rutland,  the 
wages  aiKi  fee  of  40  marks  by  the  year,  from  the  time  of  the  full 
age  of  twenty-one  years  of  the  said  Earl,  to  the  term,  and  for 
ttd  daring  the  whole  natural  life  of  the  said  Earl  of  Rutland  s 
IS  also  an  annuity  or  yearly  rent  of  9/.  from  the  time  of  the  full 
apof  the  said  Earl,  to  the  term,  and  for  and  during  the  whole 
tem  of  the  natural  life  of  the  same  Earl  of  Rutland,  for  the 
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waffes  or  stipends  of  nine  foresters^  assigned  by  hhn  the  said  Earl, 
to  keep  the  forest  aforesaid  to  be  taken  and  yearly  to  be  received^ 
the  said  wages  and  fee  of  forty  marks,  from  the  Treasmy  of  us» 
our  heirs  and  successors,  at  the  receipt  of  our  Exchequer  at 
Westminster,  issuin^^  by  the  hands  of  our  Treasurer  or  Cham- 
[[  *  44f  b.  ]   berlains,  *  or  any  omer  of  them  there  for  the  time  being,  at  the 
feast  of  St.  Michael  the  Archangel,  and  Easter,  by  even  portions ; 
and  also  the  said  annuity  or  yearly  rent  of  9^.  for  the  wages  or 
stipend  of  the  aforesaid  Roger  Earl  of  Rutland,  from  the  time 
of  the  full  age  of  31  years  ot  the  said  Earl,  to  the  term,  and  for 
and  during  the  whole  term  of  the  natural  life  of  him  the  said 
Roger  Earl  of  Rutland,  of  the  treasure  of  us,  our  heirs  and  suc- 
cessors, at  the  receipt  of  our  said  Exchequer  issuing,  by  the 
hands  of  our  Treasurer  and  Chamberlains,  or  any  of  them  for 
the  time  being,  or  from  our  meadows  near  our  castle  of  Notting- 
ham aforesaid*  called  the  King's  Meadows,  and  of  the  profits  of 
pannage  and  herbage  of  our  park  of  Beskwood,  as  also  of  all  the 
rents  and  profits  of  the  forest  aforesaid  coming  or  growing,  by 
the  hands  of  the  bailiffs,  keepers,  farmers,  receivers,  or  other 
occupiers  of  the  said  meadows,  out  of  the  rents  and  profits  afore- 
said, or  any  of  them  for  the  time  being,  at  the  feasts  aforesaid 
by  equal  portions;  we  also  give,  and  for  us,  our  heirs  and  suc- 
cessors, we  grant  to  the  said  Roger  Earl  of  Rutland,  from  the 
lime  of  the  foil  age  of  21  years  of  the  same  Earl,  to  the  term, 
and  for  and  during  the  whole  term  of  the  natural  life  of  the  same 
Roger  Earl  of  Rutland,  the  office  of  Steward  of  our  lordships 
or  manors  of  Maunsfield,  Bolsover,  and  Horsley,  with  the  wages 
und  fees  to  the  said  offices,  of  old  due  and  accustomed  to  be 
taken,  to  have  and  yearly  to  take  the  said  wages  during  the  term 
aforesaid,  of  the  issues,  profits,  farm^,  and  revenues  of  the  said 
Qur  lordships,  or  manors  of  Maunsfield,  Bolsover,  and  Hors- 
ley aforesaid,  or  any  of  them,  by  the  hands  of  the  farmers,  re- 
ceivers, or  other  occupiers  of  the  same,  or  any  of  them  for  the 
time  being,  at  the  said  feasts  of  St.  Michael  the  Archangel  and 
Easter,  by  equal  portions ;  together  with  all  other  profits,  rights, 
commodities,  jurisdictions,  privileges,  pre-eminences,  and  emo- 
luments, to  all  and  singular  the  said  offices,  with  other  the  pre- 
Qiises  or  any  of  them  coming,  or  any  ways  belonging,  and  as  ful- 
ly, freely  and  wholly,  and  in  as  ample  manner  and  form  as  Tho- 
IQas  Manners,  Knight,  or  John  Manners,  Esquire,  or  John  late 
Earl  of  Rutland,  or  before  him  Edward  late  Earl  of  Rutland  de- 
ceased, or  before  them  Thomas  and  Henry,  late  Earls  of  Rut- 
land deceased,  Anthony  Brown,  or  Richard  Southwell,  Knights, 
deceased^  orany  other,  or  other  officer  or  officers  aforesaid  or  any 
of  them,  before  this  time  occupied,  bad  and  received,  or  ought 
to  have  bad  and  received,  in  and  for  the  same  or  any  of  them. 
And  moreover,  of  our  further  grace,  certain  knowledge,  and 
mere  motion,  we  have  give^  and  granted,  and  by  these  presents 
for  us,  our  heii*s  and  successors,  we  give  and  grant  to  the  aforor 
said  Roger  Earl  of  Rutland,  the  office  Keqser  of  our  park  of 
Nottingham,  with  all  and  singular  wages,  fees,  profits,  common 
dities  and  emoluments  whatsoever,  to  the  office  aforesaid  due  ^od 
.  accustomed,  or  belonging,  in  as  ample  manner  and  form,  as  the 
[  *  45  a.  ]  i(fi|re^4  *  Thopa^  Maoaersi,  K9i|^(9  or  Jqh^  Mfimers,  £9r 
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qoire^  or  the  aforesaid  John  and  Edward,  late  £arU  of  Rutland 
now  deceased^  or  before  them  one  Richard  Maoners,  or  Francis 
Leaky  Knigbt,  now  deceased,  or  any  other  or  others,  officer  or 
officers  aforesaid,  exercised,  had,  and  took,  to  have  use  and  ex- 
ercise the  office  aforesaid  to  the  said  Roger  Earl  of  Rutland,  by 
him,  or  by  his  sufficient  deputy  or  deputies,  from  the  time  of 
the  full  age  of  91  years  of  the  same  Earl,  to  the  tem^  and  for 
and  during  the  whole  term  of  the  natural  life  of  the  said  Roger 
Earl  of  Rutland,  together  With  t^e  wages,  fees,  profits,  com- 
modities, advantages  and  emoluments  whatsoever,  to  the  said 
office  of  old,  due  and  accustomed,  or  belonging,  or  by  reason 
thereof  by  any  person  whatsoever,  before  taken  and  had  by  tlie 
hands  of  the  receivers,  farmers,  bailii&,  stewards,  occupiers,  or 
our  officers,  for  the  time  being,  of  the  issues,  revenues,  and  pro- 
fits of  Uic  samc^  at  the  feasts  ofElaster  and  St.  Michael  the  Arch- 
angely  by  equal  portions  to  be  paid ;  which  offices  and  fees,  and 
all  and  singular  the  premises  above  by  these  presents  given  and 
granted  by  our  letters  patent  under  our  great  seal  of  England 
made,  bearing  date  at  Westminster,  the  23d  day  of  July  in  the 
25d  year  of  our  reign,  to  one  John  Manners,  Esquire,  during 
the  minority  of  the  aforesaid  Roger  Earl  of  Rutland,  lately  were 
ffiTen  and  gjranted :  which  Roger  Earl  of  Rutland  is  now  of 
toll  age,  as  we  have  certain  knowledge ;  willing,  and  also  firmly 
enjoining  and  commanding  by  these  presents  to  all  and  singular 
our  officers,  ministers,  and  subjects,  as  well  within  liberties  as 
without,  by  the  tenor  of  these  presents,  that  to  the  said  Roger 
Earl  of  Rutland,  and  to  his  deputy  or  deputies  in  all  the  pre- 
mises to  be  done  and  executed,  they  be  aiding  and  assisting,  and 
advising,  as  it  ought  to  be,  notwithstanding  that  express  men- 
tion of  the  true  yearly  value,  or  of  the  certainty  of  the  premises, 
or  any  of  them,  or  of  other  gifts  or  grants  by  us,  or  by  any  of 
oar  progenitors,  to  the  aforesaid  Roger  Earl  of  Rutland,  before 
this  time  made,  are  not  in  being,  or  any  other  statute,  act,  or- 
dinance, provision,  or  restraint  to  the  contrary  thereof  before 
this  had,  made,  done,  ordained,   or  provided,   or  any  other 
thing,  cause,  or  matter  whatsoever,  in  any  wise  notwithstanding.  . 
In  witness  whereof  we  have  caused  these  our  letters  to  be  made  dateu'14  Jnne' 
patent.     Witness  ourself  at  Westminster  the  14th  day  of  June  4st  £Uz. 
in  the  42d  year  of  our  reign.    And  that  the  said  Roger  Earl  of  The  plaintiff 
Rutland,  before  the  making  of  the  said  letters   patent,  that  is  ^^f®  ^^ 
to  say,  on  the  10th  day  of  November  in  the  40th  year  of  the  ters  patent 
reigB  of  the  aforesaid   late  Queen  came  unto  his  full  age  of  came  to  his  fall 
21  years.     By  virtue  of  which  letters  patent  aforesaid  he  was  J^^Jd'of  th? 
idsedof  the  aforesaid  office  of  Steward  of  the  manor  of  Maunsfield  said  office  for 
afitfesaid  in  the  declaration  above  specified,  as  of  freehold  for  the  U^<^>  and  at 
tarn  of  his  life ;  and  that  the  aforesaid  Roger  Earl  of  Rutland,  ^akl^thl 
•t  the  time  of  the  making  of  the  said  letters  patent,  did  exercise  lett«r»  patent 
the  office  of  Steward  of  the  aforesaid  manor  of  Maunsfield,  in  exercii ed  the 
'*the  declaration  aforesaid  mentioned,  by  his  deputies,  and  not    C     ^  ^*  J 
bj  himself  in  his  own  person.    And  that  afterwards,  that  is  to  ard^of  M^by ' 

?f  on  the  17th  day  of  December  in  the  44tthye^  of  the  reign  his  deputies, 
the  late  Queen  Elizabeth,  the  said  Ute  lady  the  Qoeen  of  the  AOervrardsQ. 
ttid  manor  of  M^wsfield»  so  as  before  is  said  beij^g  seised,  by  s.  ir  Dec.  44 

Eax.tbeqneeo 
granted  the  said  maner  of  M.  to  W.  Ef.  and  R,  C.  ia  fee* 
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her  letters  patent  under  the  great  seal  of  England  sealed,  bearing 
date  the  same  day  and  year,  and  to  the  jurors  aforesaid  in  evi* 
dence  shewed,  had  granted  the  aforesaid  manor  of  Maunsfield, 
with  the  appurtenances,  amongst  other  things,  to  William  Ham- 
mond and  Ralph  Cotterell ;  to  have  and  to  hold  the  aforesaid 
manor  of  Maunsfield,  witlwthe  appurtenances  to  the  aforesaid 
W.  H.  and  R.  William  Hammond  and  Ralph  Cotterell,  their  heirs  and  assigns 
C.  enteredand  {qj^  ever.     By  virtue  of  which  the  aforesaid  William  ^ammond 
and  23d  Jan.     <^^  Ralph  Cotterell,  into  the  aforesaid  manor  of  Maunsfield, 
44  Eliz.  by       with  the  appurtenances,  entered  and  were  thereof  seised  in  their 
deed  ^°^|^^®^  demesne  as  of  fee ;  and  that  the  aforesaid  William  Hammond 
bargained  and  and  Ralph  Cotterell,  being  so  seised  thereof,  afterwards,  that 
sold  the  8aid      jg  to  say,  on  the  28d  day  of  January,  in  the  44th  year  of  the 

Slri^o/s.^nd  ^^fl^  ^^^^f  '^^7  Elizabeth  late  Queen  of  England  abovesaid  by 
M.  bis  wife  in  their  certain  indenture,  bearing  date  the  same  day  and  year ;  and 
^e,  afterwards,  that  is  to  say,  on  die  27th  day  of  the  same  month  of 

January  in  the  44th  year  aforesaid  before  the  said  lady  the 
Queen  in  her  Chancery  of  record  inrolled,  for  and  in  consider- 
ation of  lOs.  to  the  said  William  and  Ralph,  by  the  Right  Ho- 
nourable Gilbert  Earl  of  Shrewsbury,  and  Mary  his  wife,  paid, 
S anted,  aliened,  bargained  and  sold  the  aforesaid  manor  of 
nunsfield,  with  the  appurtenances,  to  the  aforosaid  Earl  of 
Shrewsbury  and  Mary  bis  wife ;  to  have  and  to  hold  the  said 
manor,  wiw  the  appurtenances,  to  the  aforesaid  Earl  of  Shrews- 
bury, and  Countess,  and  to  their  heirs  and  assigns  for  ever. 
By  virtne  By  virtue  of  which,  as  also  by  force  of  an  act  in  the  Parliament 

S^/utnte  of  ^^  ^^^  •o''^  H.e»^  J»te  King  of  England  the  8th,  in  the  27th 
nses  the  said  vear  of  his  reign  holden,  made,  the  aforesaid  Elarl  of  Shrews- 
£url  and  hia  bury  and  Countess  were  seised  of  the  aforesaid  manor  of  Mauns- 
seiserrnfee      ^eld,  with  their  appurtenances  in  their  demesne  as  of  fee ;  and 

the  jurors  aforesaid  farther  say  upon  their  oath  aforesaid,  that 
the  aforesaid  Earl  of  Shrewsbury  and  Countess,  so  as  before  is 
seised  ^one^  ^^»  being  seised,  afterwards,  that  is  to  say,  on  the  l6th  day 
S.  S.  <fepiity  of  of  February  in  the  44th  year  of  the  reign  of  the  said  late  Queen 
^*  ^'toM  to  ^^  ^^^  declaration  written  specified,  one  Simon  Sterne,  then  being 
hold  the  Court  deputy  of  the  aforesaid  fkirl  of  Rutland,  for  the  exercising  the 
there ;  said  office  of  Steward  of  the  aforesaid  manor  of  Maunsfield,  came 

to  the  town  of  Maunsfield,  to  the  usual  place  there,  where  the 
court  of  the  manor  of  Maunsfield  aforesaid  was  commonly  hold- 
en  and  kept,  to  keep  the  Court  Baron  of  the  said  manor  of 
5\  w!*Aen^      Maunsfield  aforesaid.     And  the  aforesaid  Thomas  Woodward 
cameto  keep    then  came  thither  to  keep  the  court  of  the  said  manor,  as  Stew- 
the  Conrt  as      ard  for  the  aforesaid  Gilbert  Earl  of  Shrewsbury,  and  that  the 
sI?d'Siri''Md*  aforesaid  Thomas  Woodward,  as  Steward  of  the  aforesaid  Earl 
[  *  46  a.  1   ^^  Shrewsbury,  and  the  aforesaid  Simon  Sterne,  *  as  deputy  of 
the  aforesaid  Earl  of  Rutland,  to  the  place  aforesaid,  both  toge- 
S^. command,  ther  came;  and  the  said  Simon  Sterne,  as  deputy  of  the  said 
ed  the  Bailiff    Earl  of  Rutland,  commanded  the  Bailiff  of  the  same  manor  to 
clamation ;       mftke  proclamation  for  the  holding  of  the  Court  Baron  of  thd 

said  manor,  by  him  the  said  Simon  Sterne,  as  deputy  of  the 

aforesaid  Earl  of  Rutland,  then  to  be  holden ;  and  the  aforesaid 

and  T.  w.        Thomas  Woodward,  as  Steward  of  the  aforesaid  Earl  of  Shrews- 

also  command-  bury,  likewise  commanded  the  Bailiff  of  that  manor,  that  he 

to  nule  pro.     ^^^^  proclamation  for  the  holding  of  the  Court  Baron  of  the 
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manor  aforetaici,  by  him  the  said  Thomas  Woodward,  as  Stew-  damation,  but 
ard  of  the  aforesaid  Earl  of  Shrewsbury ;  but  no  court  then  was  holden  "^but^by* 
holden,  but  by  the  said  Thomas  Woodward  it  was  then  adjourn-  T.  W.adjonrn- 
cd ;  and  from  thence  until  the  bringing  of  the  aforesaid  original  ^^  >  and  from 
writ,  the  aforesaid  Thomas  Woodward,  as  Steward  of  the  luore-  T/W.ViStew- 
nid  Gilbert  Earl  of  Shrewsbury,  kept  the  courts  of  the  manor  ard  of  tbe  said 
aforeaaid,  uid  always  from  thence  he  the  said  Thomas  Wood-  £•''1^^^'  ?® 
md  and  tbe  aforesaid  Robert  Spencer  received  all  the  fees  be-  the  said  T.  W. 
kngiiigto  the  Steward  there,  as  they  became  due ;  and  if  upon  and  R.  S.  re- 
die  whale  matter  aforesaid,  by  the  jurors  aforesaid,  in  form  afore-  S^*^®!***,^^ 
«id  found,  it  shall  seem  to  the  court  here,  that  the  aforesaid  if  upon  the 
Robert  ^pencer  and  Tliomas  Woodward  are  guilty  of  the  tres-  whole  matter, 
pus  within  written;  then  the  jurors  shy  upon  their  oath  afore-  ^^* 
laid,  that  the  aforesaid  Robert  Spencer  and  Thomas  Woodward 
tie  guiky  of  the  trespass  within  written,  as  the  said  Roger  Earl 
of  Rutland  withm  against  them  complaineth ;  and  then  they  as- 
Htm  die  damages  of  tne  said  Roger  Earl  of  Rutland  by  occasion 
of  tlie  trespass  within  written,  besides  his  costs  and  charges  by 
him  about  bis  suit  in  this  behalf  expended,  to  forty  pounds,  and 
bt  those  his  costs  and  charges  to  twelve  pence;  and  if  upon  the 
iddematter  aforesaid,  by  the  jurors  aforesaid  in  form  aforesaid 
knadf  it  shall  seem  to  the  court  here,  that  the  aforesaid  Robert 
Spencer  and  Thomas  Woodward  are  not  guilty  of  the  trespass 
vtlfain  wiitten,  then  the  jurors  say  upon  their  oath  aforesaid, 
that  the  aforesaid  Robert  Spencer  and  Thomas  Woodward  are 
Dot  guilty  of  the  trespass  within  written,  as  the  said  Robert  and 
Thomas  within  li^ve  alledged :  and  because,  &c« 
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A  QiAn  by  the  Crown  of  tbe  office  of  Steward  of  the  Manors  of  M.  B.  &  H.  Tub  Earl  of 
ii  stfdeDtly  certun  without  saying  in  what  county  the  manors  lie.  b^'^t'^C 

Bat  the  panteein  pdeading  must  name  the  county,  and  if  non  concesnt  be  PartIX.-46  b. 
plrrtul,  may  ihew  by  evidence  what  manor  was  granted ;  but  if  the  other 
pMy  deiBand  oyer  of  the  letters  patent,  and  demur,  it  roust  be  adjudged 
%nost  him^  for  it  is  matter  of  &ct  what  manor  shall  pass. 
A  gnat  by  the  lung  of  an  office  from  a  day  past,  although  void  for  the  time  . 
pMt,  is  jood  fix*  the  fiituiie,  apd  begins  by  tiie  grant 
*  Roles  concerning  abbreviations  and  incongruous  writings  in  grants.* 
Vdie  Ifw^  grant  the  office  of  Steward  of  certain  manors  to  an  carl,  the 
ftnttejoagr  appoint  a  d^uty. 

An  asngnee  of  anjofficelias  an  estate  and  interest  in  the  office  itself,  and 
don  iQ  things  in  his  own  name,  and  generally  his  grantor  shall  not  answer 
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for  him ;  but  a  deputy  has  no  estate  or  interest  in  the  office,  and  does  all 

things  in  the  name  of  the  officer  himself,  and  for  him  hb  grantor  shall 

answer. 

When  an  officer  has  power  to  make  assignees,  he  has  an  implied  power  of 

making  deputies. 

*  When  an  office  concerns  the  administration  of  justice  or  the  common- 
wealth, and  the  officer  ex  officio,  or  of  necessity,  ought  to  attend  without 
any  demand  or  request,  non  user,  or  non  attendance  in  court,  is  a  forfeiture 
of  the  office;  but  when  the  officer  need  not  attend,  or  exercise  his  office, 
but  on  demand  or  request  made,  non  uter  is  no  cause  of  forfeiture,  unless 
there  has  been  a  request  and  a  subsequent  neglect.* 

*  In  offices  of  a  priyate  nature  to  be  performed  without  request,  non  uter 
or  non  attendance  is  no  cause  of  forfeiture,  unless  it  be  a  cause  of  prejuctice 
or  damage.* 

In  an  action  on  the  case  for  disturbing  the  plaintiff  in  the  exercise  of  las 
office,  the  declaration  may  aver  the  disturbance  to  haye  been  vt  ei  armit* 
The  plaintiff  may  haye  this  action  although  he  might  haye  had  an  aasLse. 
The  holding  of  courts  and  taking  fees  is  an  express  disturbance,  and  if 
any  disturbance  is  found  which  is  alledged  in  the  declaration,  it  is  suffi- 
cient. 

The  juzy  haying  found  in  a  special  yerdict  that  J.  8.  was  the  depuQr  of  the 
grantee  of  an  office,  it  shall  be  intended  that  the  dqputy  was  made  by  deed 
as  he  ought  to  be. 

It  being  also  found  in  a  spedal  verdict,  that  such  an  one  came  to  the  tofm 
of  M.  to  the  usual  place  of  holding  the  court  of  the  manor,  it  shall  be  in- 
tended that  the  town  is  within  the  manor ;  for  in  special  verdicts  the  law 
does  not  require  such  precise  form  as  it  requires  in  pleading. 
Held,  it  appears  sufficiently  in  the  special  yerdict,  that  the  jury  has  assessed 
damages  only  till  the  purchasing  the  writ.  S.  C.  [4  Leon.  S43.  3  Brownl. 
350.]  S.  C.  on  error  but  not  S.  P.  Ydv.  808. 


The  1st  point.    And  upon  the  several  parts  of  this  record,  the  defendant's  coun-* 
s  Roll.  SOI.       gel  moved  many  exceptions  to  every  part  of  it     i.  Against  the 

patent  and  the  validity  of  the  grant  ab  initio  §  ir.  Admitting  the 
grant,  that  the  office  is  forfeited ;  in.  Against  the  writ  and  de- 
claration ;  IV.  Against  the  gist  of  the  action ;  v.  Against  the  ver- 
dict. As  to  the  first  it  was  said,  that  the  grant  was  utterly  void 
for  three  reasons :  i.  Because  the  grant  is  of  the  office  SeneschaUi 
(a)  dominiorum  sivemaneriorum  nostrorum  de  Maunsfieldj  Bolsaver 
Sw^i9?'^  P^  4*  Horsele^f  and  no  {a)  county  jnentioned  where  they  lie,  and  so 

in  the  King's  case  uncertain  and  void ;  for  it  was  said,  it  may 
be,  and  so  the  truth  is,  that  the  King  has  divers  manors  of  the 
same  name  in  several  counties,  and  of  several  values,  and  issue 
cannot  be  taken  what  manor  the  king  intended  to  srant,  for  his 
intent  ought  to  appear  in  his  grant,  and  not  bv  collateral  aver- 
ment :  and  so  it  appears  in  21  E.  4.  48.  a.  b.  the  King's  patent 
ought  to  extend  certainly  to  the  thing  of  which  the  patentees 
wifl  have  advantage.  2  R.  S.  ?•  a.     If  the  King  grants  to  me  that 

■   ■■  ■  ■■  11 11 1 1  ■  I  ■  ■  ■    ■      1      -       III.     I        ■       III.  — ^p»        , 

(a)  '\^d.  BarUett  v.  Doumes,  5  Bam.  and     the  manor  and  of  the  courts  may  be  granted 
Cress.  616.  that  in  the  case  of  a  common    by  him  for  the  life  of  the  grantee* 
penon  I6rd  of  a  manor,  the  stewardship  of 
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I  shall  not  be  (a)  SheriflT,  without  shewing  of  what  county,  it  is  W  Br.  Patent 
void  for  the  uncertainty,  qua  concessio  per  Regem  oportetjieri  de  ^  ^   R^aym.    * 
certUudine :  but  if  the  grant  was,  qtwd  non  erit  Vicecomes  alicujus  33. 4  Bmr. 
comUaf^  there  such  grant  is  good,  as  it  is  there  held.     And  in  ^^^^-  *^^*- 
acts  of  Parliament  oi  confirmation  of  letters  patent,  the  usual 
purview  is,  that  the  letters  patent  shall  be  effectual,  notwith- 
standing the  *^  misnaming  *  or  not  true  naming  of  the  counties    C  *  ^7  a*  ] 
^*  where  the  honours,  manors,  &c.  lien  or  been":  which  proves 
(as  it  was  urged)  that  if  the  county  is  omitted,  the  grant  is  void. 
To  which  it  was  answered  and  resolved  per  totam  curiam^  that  Resolyed :  the 
the  said  grant  was  certain  enough  although  the  (b)  county  was  fiee"oVste*wa^d 
omitted :  and  many  ancient  grants  are  without  mentioning  any  of  the  manors 
county;  and  God  forbid  that  nil  of  them  should  be  now  ad-  ofM.  B.and. 
judged  void.     For  maneria  de  M.  B.  S^  H,  import  suflScient  cer-  aJthoiSh  the 
tainty,  and  such  certainty  of  name  and  quality,  that  a  visne  counties  in 
{which  requires  certainty)  may  come  out  of  it.    if  the  (c)  King  which  they  are 
by  his  letters  patent  grants  to  another  all  manors  and  advowsons  not  namedln 
which  were  of  the  Prior  of  A.  being  a  Prior  alien,  or  of  J.  S.  the  grant.  Like 
who  was  attainted,  &c.  it  is  held  in  80  H.  6.  20.  b.  21.  a.  that  '*^„^J^{^'' 
the  grant  is  good,  and  yet  it  is  not  mentioned  in  what  county  the  fuucea  there- 
manors,  &c*  or  the  priory  was,  or  in  what  county,  the  manors,  of. 
&c  were  whereof  J.  S.  was  seised  the  day  of  his  attainder;  and  {b)  Doct.  pi. 
the  reason  is.  Quod  {d)  id  certum  est  quod  certum  reddi  potest^  sed  ji89.  I9i. 
id  magis  €ertum  est  quod  de  semetipso  est  certum :  and  in  this  case  ^)^r.  patent 
the  manors  of  M.  B.  and  H.  have  more  certainty  in  them  than  sr.  lo  Co.  64. 
the  said  general  grants.     So  if  the  King  grants  to  an  Abbot  and  ^ 
his  successors,  that  the  Monks  during  the  vacation  shall  have  all  b.  96.^a.  lis.^a.* 
the  temporalities  of  the  abbey,  it  is  a  good  grant  without  men-  4  Co.  66.  b. 
tioning  any  county,  as  it  is  adjudged  in  39  E.  3.  21.  a.  b.  &  {e)  \^!^^}'  ^^' 
F.  N.  B.  33.  T.    And  in  23  E.  3. 21.  b.  where  the  case  was,  that  c?.  ^  l.Unt 
a  barony  escheated  to  the  King,  and  the  King  granted  to  the  (y*)  5i.  Hetl.  98.  i 
Queen  all  the  possessions  of  the  barony,  till  John  a  Gaunt  could  ^nI^'m^r  «« 
govern  himself  and  adjudged  a  good  ^rant,  without  mentioning  v.    *       * 
in  what  county  the  barony  lay ;  and  if  the  King  has  divers  ma-  (/)  Co.  Lit  3. 
nors  of  one  and  the  same  name  in  divers  counties^  yet  there  are  fs/ b^'seid  m! 
many  clauses  in  the  letters  patent  themselves  to  describe  what  ofHononr  86. 
manor  the  King  intended  to  pass,  to  distinguish  it  from  the  other,  <J>.^  3.  Noin 
s.  either  by  the  recital,  or  reference  in  whose  tenure  or  occupa-  j^*inom!*ii!***' 
tbn  it  was,  or  by  the  value  of  it,  or  of  whose  possession  it  was,  Epist  ad  e' 
or  by  the  clause  that  the  patentee  shall  have  and  enjoy  it  in  ^^P-  ^*  Plowd. 
such  ample  manner  and  form  as  J.  S.  &c.  or  any  other  owner       '^ 
of  the  same  manor  had,  or  such  like,  or  by  the  particular.     But  Bnt  the  plead- 
in  {g)  pleading  it  ought  to  be  alledged  in  what  county  the  ma-  ijjf  wTn  wiuTt 
nors  lie  (as  in  the  case  at  bar  the  plaintiff  did) :  and  if  the  other  county  the  ma- 
party  had  pleaded  Non  concessit^  upon  the  trial  of  the  issue  the  ^^^^  l>^ 
circumstances  aforesaid  might  be  given  in  evidence*  to  prove  (^)Doctrin. 
what  manor  was  granted:  but  if  the  other  party  had  demanded  pl-3S,87, 
oyer  of  the  letters  patent,  and  had  demurred  in  law,  it  should 
be  adjudged  against  him,  for  it  is  matter  in  fact  what  manor  shall 
pats,  to  be  proved  in  evidence,  as  is  aforesaid.     And  the  acts  of  The  acts  of  \ 
confirmation  do  not. ^Uend  where  the  county  is  omitted,  but  appiywhere 
where  the  county  is  miMmmed,  *or  not  truly  named.    And  also    [[  *  47  b.  ] 
for  avoiding  of  all  qu^tiousi  divers  imperfections  are  saved  by  the  countv  is 

Q  2  '  misnamed,  not 

where  it  is 
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the  acts  of  confirmations,  which  are  not  of  force  to  avoid  the 
grant, 
A  gnntby  the  2.  It  was  objected  against  the  grant,  that  the  grant  was,  a  tern" 
^^fronTad^*  P^^  yfew^  tetaf  21  annorum  ejus(P  Comitis^  pro  8^  durante  toto 
past,  altliongh  termifio  vitie  fiaturalis  dicii  Rogeri  Comitis  RutV  offu^  SeneschaV 
void  for  the  dominiorum  sive  manet^  nostromm  de  M.  B.  4f  H.  cum  vadiis  4* 
gawl?ttr\'be  fi^^  ^^^  2^  ^  antiquo  debitis  Sf  consuef  capiendo :  and  therein 
future,  and  be-  the  King  was  deceived,  for  he  cannot  grant  the  office  from  the 
gins  by  the  Jay  which  was  past  before.  To  which  it  was  answered,  and  re- 
*""*  solved  by  the  court,  that  the  intent  of  the  grant  was,  that  the 

patentee  should  have  the  fees  from  the  time  of  the  accomplish- 
ment of  his  full  age;  but  without  question,  although  the  King 
(a)  Ley  fs.       Cannot  grant  the  office  from  a  day  before,  yet  it  shall  be  [a)  good 

for  the  life  of  the  patentee  to  begin  by  the  grant,  and  void  for 
the  time  past 
1.  Objection.  3,  It  was  objected,  i.  That  by  no  clause  exprest  in  the  patent 
(^)Bridgni.si.  the  patentee  can  make  a  {b)  deputy.  £.  That  by  law  the  patentee 
0*^*1?"  ^'  without  special  words  cannot  make  a  deputy.  As  to  the  first,  it 
5^       ^"^       was  observed,  that  the  said  letters  patent  consists  of  three  several 

grants:  1.  Of  the  office  of  Constable,  &c.  Steward,  3f  CapitaV 
Justid  forestce^  4^.  which  grant  has  an  Habenditmy  and  power  to 
make  deputies.     2.  Of  the  office  of  stewardship  of  the  said  three 
manors,  with  limitation  of  the  estate  for  life,  and  with  a  dame 
to  receive  the  fees,  &c.  but  no  power  to  make  a  deputy.    S.  Ae 
insuper  de  td>ertari  gratidy  ^c,  dedimusy  ^c.  prcef*  R.  com*  custO€P 
Parci  de  Notf^  «Jt.  habend^^  gaudendf^  et  exercen^  qffUf  prtet 
(written  by  such  contraction)  per  se,  vel  sufficient  deputaf  suum 
sen  deputaf  suos  sufficienf  a  tempore  plence  <ptat^  ^c.  durante  vitd 
ipsius  Rogeri  Comitis^  cum  vadiis^feod^^  S^c.  eidem  officio^  S^c.pertirC^ 
aut  ratione  ejusd^^  S^c.     And  it  was  strongly  urged,  that  this  last 
Habendum  should  have  relation  only  to  the  premises  of  the  last 
grant.    1.  Because  there  are,  as  is  aforesaid,  three  several  grants 
of  three  several  distinct  offices :  2.  Every  one  has  a  distinct  limi- 
tation of  estate ;  3.  Every  one  has  a  distinct  gf ant  of  the  fees  and 
(«)  2  Roll  65.    pi'ofi^*     And  although  the  last  Habendum^  is  wrote  offuf  pried* ^ 
Co.  Lit.  6.  a.     which,  as  it  was  urged,  may  be  intended  (fficia  preedicta^  and 
Ca^iMh'  ^^  ^^^  ^^  refers  to  all  the  several  grants,  yet  it  cannot  be  so  in- 
Piow.  tgcl  b.    tended,  for  the  three  reasons  before;  and  also  these  words  in  the 
Ci)  %  Roll.  65.    same  sentence,  cum  vadiis^feodis^  S^c.  eidem  officio  wrote  at  length ; 
sCo^ls^' ■•     atU  ratione  efusdemj  explain  the  said  words  wrote  short  qffi(f 
Plow.  196.' b.    pf^^^  to  be  in  the  singular  numbef,  qfficium  prtedictum  :  and  the 
(e)  Style  30f .    (r)  office  of  the  premises  is  to  express  the  certainty  of  the  thing 
rO  ¥  u^f^v   given,  and  need  not  limit  any  estate,  and  the  office  of  the  (d) 
6  Co.  59.  b.  10  Habendum  is  to  limit  the  certainty  of  the  estate,  and  need  not  re* 
[  *  48  a.  ]    peat  the  *thinffgiven  again,  and  therewith  agrees  Wrotesly  and 
Co.  iss.a.        Adam's  case,  Flow,  Com.  196.  b.     So  in  the  case  at  bar  the 
oucb.  88.        Habend^  shall  be,  bv  construction  of  law,^  referred  to  its  proper 
Rales  for  ab-     premises ;  and  of  that  opinion  was  the  whole  court.     Nota  rea- 
aod^coDgni.    ^^^>   ^^^  abbreviations  and  incongruous  {e)  writing  in  grants, 
0U8  writiqgs  in  these  rules,  Falsa  orthographia  non  tntiat  concessionem ;   also, 
grants.  Jalsa  (f)  grammatica  non  vitiat  concessionem:  item,  tile numerus et 

sensus  abbremationum  accipiendus  est  ut  concessio  non  sit  inanis. 
And  therefore  if  the  King  grants  tof  iW  tnaner^  de  Z).  et  C.  if  it 
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is  but  one  manor  in  truth,  then  these  abbreviations  of  tot?  iW 
wuma'  shall  be  taken  in  the  singular  number  totwn  illud  mane' 
rium :  and  if  thej  are  in  truth  two  distinct  manors,  then  these 
abbreviations  shall  be  taken  in  the  plural  number  tola  ilia  mane" 
riCf  or  otherwise  the  grant  will  be  void.     Vide  32  £.  S.  Brief 
£98.     A  Scire  Jacias  recites  that  a  fine  was  levied  de  maneriis  de 
B.et  H.  and  the  conclusion  was,  qtiareprad?  (a)  manerium  de  B.  (a)  s  Co.  i55. 
€t  H.  ingrestus  est :  and  good  with  averment  that  in  truth  B.  &  ** 
H.  is  but  one  manor,    ^d  in  10  H.  4.  Brief  497*  exception  was  16  Vin.  soi.  B. 
taken  to  the  writ,  because  it  was  wrote  with  abbreviation  MaliP 
where  it  should  be  MatiUH^  and  yet  good,  because  it  was  usual 
to  write  this  name  so,  quod  nota^  in  a  writ  which  shall  abate  for 
fake  Latin,  for  he  may  purchase  a  new  writ  at  his  pleasure^  but 
not  a  new  grant     Vide  17  EL  Dy.  842.     The  four  first  letters 
in  the  name  and  style  of  King  H.  7.  {b)  H.  R.  A.  F.  were  omit-  (^)l>y-  ^2.  pU 
ted  in  his  letters  patent  made  to  Simon  Digby,  yet  adjudged  a  st^ie^/^^ 
good  ffrant.     And  88  H.  6.  83.  a  declaration  in  which  it  was  air  «  Co.  17.  lu 
kdged  that  W.  T.  resignaxntf  <jr^  in  manus  «7.  Episcopi  et  loci  illius 
Orainarii^  and  exception  was  taken  because  it  was  not  in  manus 
Jokannis  Episcopi^  for  lilera  «71  nihil  significatj  and  yet  the  decla- 
ration adjudged  good.    And  itk  4  (c)  H.  6.  16.  b.  between  the  (c)  Br.  Brief 
Duke  of  York  and  the  Earl  of  Warwick,  the  writ  was  ffoir*  Dei  111^^^^ 
gratia  Bex  AngF^  {Das)  Hibet^j  where  it  should  be  DnSj  and  for 
this  incongruity  the  writ  shall  abate ;  but  a  grant  by  such  name  (^f^  ^^  3,^^ 
shall  be  good  enough.    So  in  the  conusance  of  a  fine,  false  Latin,  406. 
or  tnconcntity  shall  not  hurt  the  fine,  as  in  the  case  before,  where  1*^^^*  ^  j .. 
a  fine  is  leviad  de  maneriis  de  B.  et  H.  where  it  is  but  one  ma-  sect.  srp. 
nor;  and  9  E.  8.  a  warranty  was  in  the  fine,  eidem  Galfrido  et  (/)Co.  Lit6i. 
uxori  suiXf  where  it  should  be  eisdenty  and  yet  good;  and  24  £•  ^Pontes 50. «. 
3.  87*  a.  the  fine  was  pro  {d)  omnibus  servitiisy  exactionibuSi  et  {g]  qo.  Lit 
(/iTttp^Tfiii^n/^^  where  it  Aiowidi  he  pertinentibusy  and  therefore  234.  a.  b.  Lit. 
ch^lenged,  and  notwithstanding  allowed.  '^^  ^^^' 

2.  It  was  objected,  that  by  the  law  without  special  words  a  s.  Objection. 
(e)  steward  cannot  make  a  deputy,   because  it  is  an  office  of 
knowle4ge,  fidelity,  and  discretion;  *and  therefore  Fleta  lib.  2.    [  *  48  b. ] 
capu  27>  describes  what  person  a  steward  ought  to  be  (/),  Pro^  ^jf^^  Yitz.  Gnmt 
xndeat  tunc  siU  Dominus  de  SeneschaUo  circumspecto  Sf^eli^  viro  de  Roy^.  Br. 
praoidoy  discreto  et  gratioso^  humili  et  pudico,  et  pacificoy  et  modesto,  q®**"/^^  ^' 
qui  in  legUms  consuetudinibusque  praotncuSj  et  officio  Senescalcus  Patents  65  e^ 
se  cognoscatf  et  jura  domini  sui  in  omnibus  tueri  affectet^  quique  Br.  Oflker  tea. 
subballivos  domini  in  suis  erroribus  et  ambiguis  sciat  instruere,  et  j^^^  i^ 
docercy  quique  egenis  parcere^  et  nee  prece  velpretio  velit  a  tramite  (t)  Br.  Deputy 
justitia  deviarcj  et  perverse  judicare.    And  therefore  it  was  said,  8.  Br.  Patenu 
that  this  office  is  appropriate  to  the  plaintiff:    1.  To  his  person,  iQif^'^^'  *®^^ 
for  it  is  granted  to  him  only  during  his  life:     2.  To  his  quali-  (iic)kclw.44.b. 
ties  of  his  mind,  s,  science,  fidelity,  and  diligence,  which  are  so  (')  Brid^.  si. 
individually  annexed  to  him  that  he  cannot  make  a  deputy,  nor  FlbE«ib!t73! 
assignee,  and  therewith  agree  Sir  Henry  Ncvil's  case.  Plow.  Lncas  t as. ' 
Com.  t884.  (g)  Litt  lib.  8.  cap.  Condic.  89.    Vide  89  H.  6.  88.  t  Plow.  579. 
(i)  11  E.  4.  1.  (f)  10  E.  4.  14.  b.  7  H.  7.  by  Frowick  {k)  Kelw.  (m)Co.Lit.6i. 
44.  b.  and  nothing  of  that  was  denied  by  the  court,  and  yet  it  ** 
«is  resohred  and  so  adjudged,  that  the  plaintiff  might  (as  this  ReaoWed :  the 
case  is)  make  a  (/)  deputy.     And  it  was  observed,  that  this  ^J?}"''^"'*^ 
word  steward  is  derived  firpm  two  words,  s.  {m)  stcde  and  ward,        ^^  ep«ty. 
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and  IS  as  much  as  to  say,  my  place,  or  for  me;  and  therefore  he 
is  commonly  called  a  woodward,  who  has  the  custody  and  charge 
of  wood,  and  so  hay  ward  of  my  hedges  et  sic  de  similibus.  And 
SenescaUtis  in  Latin  has  the  same  signification,  as  appears  in  the 
History  of  Ingulphu?,  463.  Inter  consuetudines  Scaccarii^  where 
the  Under- Sheriff,  because  he  exercised  the  place  of  the  Sheriff 
himself,  is  cMed^Senesckalliis  Vicecomitis;  and  therefore  a  great 
officer  within  this  realm  is  called,  the  High  Steward,  because 
the  King  appoints  him  in  divers  cases  to  exercise  his  place,  &c. 
An  assignee  of  There  is  a  great  difference  betwixt  a  deputy  {a)  and  an  assignee 
!Ilo5!^.^Ji*uf"  of  an  office ;  for  an  assignee  is  a  person  who  has  an  estate  or 

estate  and  in-     .  .      '         _,       .     Sn        -■   -1     1 H    «  •         •     1  • 

terestintheof-  mterest  in  the  office  itself,  and  doth  all  things  in  his  own  name, 
lice  itself,  and  for  whom  his  grantor  shall  not  answer,  unless  it  is  in  special 
iiThfs^oTO*"**  cases,  but  a  deputy  has  no  estate  or  interest  in  the  office,  but  is 
name,  and  ge-  but  the  officer's  shadow,  and  doth  all  things  in  the  name  of  the 
neraliy,  his  officer  himself  (b)  and  nothing  in  his  own  name,  and  for  whom 
not  oMwer  for  ^'^  grantor  shall  {b)  answer;  and  when  an  officer  has  power  to 
bim.  Bnt  a  make  assignees,  he  may  implicite  make  deputies,  for  (c)  cui  Kcei 
^^P^J^y***.'  "®  quod  majus  estf  non  debet  quod  minus  est  non  licere;  and  by  con- 
rest  in  the  of-*  sequence,  when  an  office  is  granted  to  one  and  bis  heirs  {d\ 
fice,  and  does  thereby  he  may  make  an  assiirnee,  and  by  consequence  a  de- 
an things  in      Dutvrc^ 

the  name  of       P"  V  \P)* 

the  officer  himself,  and  for  him  his  grantor  shall  answer.  When  an  officer  has  power  to  make  as- 
signees, he  has  an  implied  power  of  making  deputies.  (a)  Perk,  sect  100.  (6)  Cawley  148. 
(c)  4  Co.  f  3.  a.  5  Co.  7.  a.  Cawdry's  case,  (d)  Plow.  379.  b. 

The  doties  of       And   in  the  case  at  bar  the  principal  parts  of  the  office 
oiewanu        ^f  steward  of  a  manor  is  intrare  querelas^  fla^y  surrenders,  ad- 
mittances, and  fealties,  probare  testamenf^  et  comitf  administrn^ 
[  *  49  a.  ]   infra  manet'^  S^c.  and  the  suitors  *are  judges  of  the  Court  Baron, 
and  the  steward  for  the  most  part  is  as  prothonotary  or  register 
(04Co.9S.b.  to  the  {e)  suitors,  &c.  for  which  manual  labour  in  writing,  &c. 
8  Co'  60  a*       ^^^  steward  takes  small  fees.     Now  when  the  Queen  grants  the 
Godb.  49.  i       office  of  steward  of  the  said  manors  to  the  plaintiff,  who  is  an 
Roll.  543.  Cr.    earl,  so  that  in  respect  of  the  smallness  of  the  office  in  a  base 
Ja'c!58's!4*^'     court,  and  of  the  dignity  of  the  person  being  an  earl,  it  is  im- 
iDst.  ^66,  f ess.  plied  in  law  for  conveniency  that  he  may  make  a  deputy,  for 
^  ^**  *^*  *:     whom  the  earl  ought  to  answer,  so  that  it  cannot  be  any  preju- 
1  Mod.Rep.     ^*c®  ^^  ^^^  Queen ;  and  his  deputy  exercebit  qfficium  laboris^  as 
171.  It  H.  7.     in  holding  of  the  Court  Baron,  and  in  entering  of  the  pleas, 
i6,i7.Co^r.  surrenders,  &c.  and  when  need  shall  be  in  cases  of  difficulty,  or 
*^**    *  •  concerning  the  profit  of  the  Queen,  the  earl  exercebit  officium 
tSalk.509.     JidudcSy  scienticc^  et  ingenii,     Comites  dicuntur  a  comitandofy  quia 

comitantttr  Regem.  Bracton  lib.  1.  cap*  8.  Comites  a  comitatu^ 
sive  a  societate  nomen  sumpserunt ;  qui  etiam  did  possunt  consides^ 
Beges  cftim  tales  sibi  associant  ad  consulendum.  And  this  was 
the  most  eminent  and  supreme  dignity  from  the  Conquest,  until 


(b)  Vid.  Tdrker  v.  Kett^  [1  Salk.  96.  1  L.  either  in  his  own  name  or  in  the  name  of  hif 

Raym.  6€0,  18  Mod.  469.]  where  it  is  said,  principal. 

that  thou£h  an  under  sheriff  must  act  in  the  (c)  Qy.  if  it  be  an  office  of  trust  and  confi- 

name  of  the  hvh  sheri£^  because  the  writs  are  dence,  whether  the  word  assigns  is  not  necet- 

directed  to  thelugh  sheriff  and  for  other  parti-  sary  to  make  the  office  assignable?    Vid.  W. 

cular  wisons;  yet  any 'Other  deputy  may  act,  Jones,  I2l.    Hob.  170.   Dennis  v.  Lwhtgi 

HardFCfs>  4S5w 
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11  £.  8.  when  the  Black  Prince  was  created  Duke  of  Cornwall, 
and  those  who  of  ancient  times  were  created  earls  were  of  the 

blood  royal.     And  even  to  this  day,  the  King  in  all  his  appel-  Privileges  of 

latioQs  s^les  thenif  per  nomen  charissimi  consanguinei  nostril  and  ^^^^' 

for  these  reasons  the  law  gives  them  high  and  great  privileges;  (^Nfff.  ^\^c!k 

and  therefore  their  (a)  bodies  shall  not  be  arrested  for  debt,  27?.  6  Co.  5s. ' 

trespass,  i^c*  (d)  because  the  law  intends  that  they  assist  the  b^53.a.Po^ea. 

King  with  their  counsel  for  the  commonwealth ;  and  keep  the  Arffam?  io6?"^' 

realm  in  safety  by  their  prowess  and  valour.     Also  for  the  same  s  Leon.  i74. 

reason  they  shall  not  be  put  on  (6)  juries,  although  it  is  for  the  ^^^'  b^V«7 

sendee  of  the  country.   Also  if  issue  is  taken,  whether  the  plain-  styl.  f  32.     ^' 

tiff  or  defendant  is  an  earl  or  not,  it  shall  not  be  tried  by  jury  (r),  (6)  e  Co.  53. «. 

bat  by  the  King's  writ  (e).    Also  the  defendant  shall  not  have  ^^^^'^^'  \' 

day  cH  {d)  of  grace  against  a  lord  of  the  Parliament,  because  Co.  Lit.  i56.  e! 

he  is  intended  to  attend  the  public:  and  all  these  and  many  F*N.B.t65. a. 

other  U)  appear  in  our  books,  48  E.  8.  30.  b.  Register  179.  b.  rX616'  D 

F.  N.  B.  «4f7.  c.  48  Ass.  p.  6.  82  Ass.  p.  24.  32  H.  6.  %1.  35  3U.pl.98.  ^* 

H.  6.  46.  a.    So  that  as  when  such  office  descends  to  an  infant,  l>oct.  &.  Stad. 

or  a  man  Non  compos  mentis^  or  ideot,  &c.  they  of  necessity  ought  jonei  153  Br 

to  exercise  it  by  deputy ;  so  an  earl  for  the  necessity  which  the  Chalienf^e  37. 

law  intends,  of  his  attendance  u|K>n  the  King  and  the  public,  S09*48  £  3. 

this  stewardship  of  a  base  court  shall  be  exercised  by  his  deputy;  pj'^  *  ^ 

and  therefore  it  was  agreed,  that  if  a  parkeship  is  granted  to.  (c  ) 6 Co. 53. a. 

so  earl,  without  words  to  make  a  deputy,  he  may  keep  it  by  his  ^^  ^^*  70. 94. 

servants.     And  in  many  cases  the  law  ♦allows  divers  acts  for  t     *^  "•  J 

oonveniency  in  respect  of  the  dignity  of 'the  person ;  as  if  licence  is  298  299,  &c. 

given  to  a  duke  to  hunt  in  a  park,  the  law  for  conveniency  gives  sin8t.5o.9Co. 

him  such  attendants  as  are  requisite  to  the  dignity  of  his  estate;  fh^?!^^^^', 

Vide  (/)  12  H.  7. 25.  b.  and  (g)  1 3H.  7. 10.  b.  So  when  a  bishop  ,1  ck).  Ut^'ie. 

is  riding,  it  is  not  convenient  to  his  estate  and  degree  to  be  forced  b.  Moor  767. 

to  examine  the  ability  of  a  clerk,  but  he  ought  to  attend  his  con-  eid?in^*f  case 

venient  leisure,  14  H.  7«  21.  15  H.  7*  7  &  8.  a.     And  of  ancient  Br.  Trial  119'. 

time  the  earl  was  {h)  Prafectus,  seu  Prapositm  comitatuSi  for  so  ^^  H.  6.  46.  a. 

imports  the  Saxon  word,  5.  Shirereve^  1.   the  Reve  of  the  Shire,  £nffe^*Br. 

which  is  as  much  as  to  say,  PngpoeUus  comif,  and  had  the  charge  Chall.  is. 

and  custody  of  the  county,  and  is  called  by  the  Romans,  Satra-^  W  ^®\^^^ 

foij  which  word  they  had  from  the  Persians,  and  was  applied  {]^  g^^^'  ^ 

to  those  who  were  Prafecti  provincue.     And  Vicecomes  est  vieem  Fits.  Joar.  a. 

gerenssive  Vkarius  comitis ;  and  now  the  sheriff  has  the  whole  i*«2TE,3.8S. 

aothority  for  administration  and  execution  of  justice,  which  the  a[       •  •    • 

earl  bacL     And  now  the  King  by  his  letters  patent  commits  to  (0  Cr.  Car. 

206.  See  18  E. 
4.  14.  b.  (/}  Br.  Tresp.  287.  Br.  Licence  10.  (jg)  Br.  Tresp.  431.  {h)  Co.  Lit.  168.  a.  Postea 
97.  b. 


(d)  Peeresses,  whether  by  birth  or  marriage,  pruu^  which  has  been  made  a  rule  of  court, 

are  also  pririleged  from  arrests  in  civil  suits,  Walker  v.  EaH  Grosvener,  7  T.  R.  141.  But 

CouMteu  of  Rutland^ $  case,  6  Co.  52.  Anon.  1  they  are  liable  to  be  attached  for  not  obeying 

Veot.  898.     Countess  of  Rivers*  case.  Styles,  the  process  of  the  coiuts.     Rex  v.  Bishop  of 

253.  This  firiTilege  is  extended  by  the  act  St.  Asaph,  1  Wils.  533.     Folet/  v.  Langhome, 

of  onion  with  Sa:>tland,    5  Anne,   c.  8.  to  Sayer's  Rep.  50.   Rex  v.  Earl  Ferrers,  l  Burr. 

Seotdi  Peers  and  Peeresses,  and  by  the  act  of  631.    And  a  peeress  by  marriage,  intermarry- 

onion  with  Ireland,  39  &  40  Geo.  3.  c.  67.  to  ing  with  a  commoner,  has  no  pnvilese.  AeUm*s 

Iriih  peen  and  peeresses.    Peers  and  peeresses  case,  4  Co.  118.  Co.  Litt.  16  b.  Via.  1  Tidd*s 

■e  aot  liable  to  he  attached  for  the  non-pa^-  Practice,  194.  8  th  edition. 

Mt  of  moD^y  pursuant  to  an  order  of  mn  «    (e)  Vide  note  (a),  vol  ui«  p.  962n 
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(a)  Co.  Lit.       the  Sheriir(a)  cuitodiam  Camiiaiusj  witlioiit  estpr^ss  w<ft^s  to  mafke 
33,  af*  ^  deputy,  and  yet  be  who  comes  in  lieu  of  the  earl  n>ay  make  one 

Subvicecomes,  i.  his  deputy,  who  in  ancient  time^  as  appears  be- 
fore, was  called  Seneschalt  vieecom\  and  in  the  statute  of  Westiri. 
iS.  Ci  39.  he  is  called  SuboicecomeSj  and  in  1 1  H.  ?•  c.  15.  he  is 
(6) Co. Lit.  called  Shire-clerk;  and  if  (6)  Vicecomes  qui  gerit  vicem  carkiiis 
^®-  ■•  *  ^j  wiay  make  a  deputy,  a  fortiori  the  earl  himself  may  do  it;  4"  ^ 
Law  &c.  i88  potius  in  the  cose  at  bar,  because  it  concerns  private  causes  iti  a 
289.  base  court.     Also  when  before  the  statute  of  Quia  emptores  ter^ 

rarum  the  King  or  other  Lord,  &c.  have  given  lands  to  a  knight 
to  bold  of  him  by  knight's  service  5.  to  go  with  his  lord  (when 
the  King  makes  a  voyage  royal  to  subdue  his  enemies)  for  forty 
days,  well  and  conveniently  arrayed  for  the  war,  in  this  case  the 
law  had  so  much  regard  to  the  dignity  of  knighthood  (Wfaidi  is 
the  inferior  degrees  of  dignity)  that  he  might  find  another  able 
person,  &c.  to  go  for  him  with  the  King  to  the  war ;  and  there- 
<e)  8  Co.  105.  with  agrees  {e)  7  E«  3.  29.  a.  b.  which  two  cases,  one  eoncenih 
lu  Lula«ct^96.  ^"K  ^^  public  administration  and  execution  of  justice  in  tiaie  of 

peace,  and  the  other  the  public  defence  of  the  realm  in  time  of 
war,  were  stronger  cases  than  the  case  at  bar.     And  it  appears 
in  the  said  letters  patent,  that  il  was  the  intent  of  the  Queen, 
that  the  earl  should  make  a  deputy  by  these  words,  Volentes  et 
firmiter  injungendo  prteeipiefUes  per  pnesentes  omnibus  et  singulis 
qffiaariiSi  ministris^  et  subditis  nostriSf  tarn  infra  libertaf  guam 
extra f  tenoreprasentium^  quodeidem  Rogero  Comiti  Rutland^  et  de^ 
.    putatOj  sive  deputatis  suis  inpramissis  omnibus  faciend^  ei.exequemP 
sint  awnlientesj  assistentes  et  consulentes  prout  decet ;  by  which  it 
[  *  £0  a.  3    spears  that  she  intended  that  the  *efurl  should  make  a  deputy 
inpramissis  omnibus:  and  her  grant  ought  to  be  taken  and  ex- 
pounded, in  respect  of  the  dignity  of  the  person  secundum  in* 

(d)  Apt  48.  b.   tentum*  suam.    And  as  to  the  opinion  of  Fleta  (</),  ubi  supnsj  il 

is  further  said,  ci/gus  qfftdum  est  curias  tenere  manet^  et  si  per 
substitutum  suum  hoc  plerunque  Jecerit,  ij^c.    By  which  it  seem% 

(e)  Lit  sect      that  then  stewards  of  courts  might  make  {e)  deputies. 

S79.  Co.  Lit         As  to  the  £.  Admitting  that  the  plaintiff  can  make  a  deputy^ 
^/  sd  Doiat   ^^^  ^^  ^^  objected,  that  the  non-user  thereof  is  a  cause  of  for« 

feiture,  and  to  prove  that,  2  IL  ?•  11.  b.  in  the  case  of  the  clerk 
The  office  in  dPa  {/)  market,  &c.  was  cited.  To. which  it  was  answered  and 
I**  ^^Je\^A  ^^*^^^^»  ^^^  ^y  ^^^  VLseVj  the  office  in  the  case  at  bar  cannot 
byoOT  Men  ^  forfeited.  And  for  the  better  understanding  of  the  true  rea- 
wlien  an  office  son  of  it,  it  is  to  be  known,  that  there  are  three  (g)  caoses  of 
^^SmJI'^  forfeiture  or  seisure  of  offices  for  matter  in  fact,  as  for  abusing, 
of  jastlce  or  °  ^^^  using,  or  refusing.  Abusing  or  misusing,  as  if  the  marshd, 
the  common-  or  other  gaoler  suffer  voluntary  escapes,  it  is  a  forfeiture  of  their 
T^»  "^  offices,  39  H.  6.  32.  b.  5  Ma.  Dy.  (A)  151.  Vide  in  22  Ass.  p. 
S&dooro/ne.  34.  (i)  U  E.  4. 1.  (*)  8  H.  4*  18.  20  E.  4.  5.  b.  So  if  a  forester 
ceiaity  might     or  (/)  parker  fell  and  cut  wood,  unless  for  necessary  brush  it  is 

1-fi^lSlr*^  ^  forfeiture  of  their  offices,  for  destruction  of  vert  is  (m)  destnic- 
oat  any  oe-         •«•  a  ^   %  •  y  ^i 

roand  or  re-      tion  01  venison.     As  to  non-user  (which  concerns  the  case  at 

quest,  non- 

nser  or  non-attendance  in  Cdurt  is  a  forfeitare  of  the  office ;  but  when  the  officer  need  not  attend 
or  exercise  bis  office  but  on  demand  or  request  made,  non-user  is  no  cause  of  forfeiture,  unless 
diere  has  been  a  request  and  a  subsequent  negtect.  (/)  Co.  Lit.  S33.  a.  Hardres  48. 

Or)  9«wyer^  Argument  in  Quo  Warrsnto  15. 5  £.  f  4.  a.  Poetea  95.  b.  (A)  Kelw.  194.  a.  b.  195.  a. 
b.  &c.  2  RoU.  155.  Poetea  96.  b.Dy.  151.  pl«  4.  (t)  7  Co.  34.  b.  «  Roil.  155.  {k)  8  H.  4,  18.  a. 
(/^Co.  Lit^^SS.  a.  b.  II  Co.  98.  b^  Moor  9, 10.  787^  (at)  Cr.  Car.  60. 
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lMr)f  there  is  a  difiercfnoe  tlrlieti  the  (a)  office  concerns  the  ad-  W  (^*  I'lt. 
Bimistration  of  justice  or  the  common  wealthy  and  the  officer^  es  car' 60.  49;^^^ 
fl|^Em»€>r  of  necessity  ought  to  attend  without  any  demand  or  PosteaWa. 
request;  there  the  non-user  or  non-attendance  in  court  is  a  for-  t  AB(fert.  89. 
feitare  (f)^  as  the  office  of  (b)  Chamberlain  in  the  Exchequer,  ^^  BesK^sa 
Protbonotary,  Clerks  of  the  Warrants,  Exigenter  (c),  PhiKzef,  ().  Benl.'ia. 
fcc  in  the  Common  Pleas,  &e.  fur  the  attendance  of  these  and  (^||  j^^  j^^ 
the  like  officers  is  of  necessity  for  the  administratioii  of  justke;  ^^.  ^^^^  '1^5/ 
so  the  attendance  of  the  clerk  of  the  market  is  of  necessity  for  pi.  65,64. 
the  commonwealth.     Fide  (<2)  d  H.  7*  1 1  •  bw    So  of  holding  the  (d)  Haidr.  48. 
iberiff's  torn^  1  Ma.  Dy.  15  U  (e)    But  when  the  officer  ought  (0  Supra  (fc> 
not  to  attend  or  exercise  his  office,  bat  on  demand  or  request  to 
be  made  by  him  to  whom  he  is  officer,  there  non-user  dr  non- 
sttendanoe  is  no  cause  of  forfeitiure  without  demand  or  request 
Bade  ;  as  in  the  case  at  bar,  he  was  not  bound  to  hold  any  courts^ 
bat  upon  request  n&ade,  and  so  much  is  implied  in  his  grants,  s.  (/)  l>y<  S96. 
to  hold  his  courts  when  he  shall  be  required;  and  so  it  was  ad«-  fbx^^-g^^^  i^, 
jadged  in  Walton's  case,  in  the  Common  Pleas^  an'  10 'El.^r^nf  h, 
iO  £L  in  the  same  court  in  Rand.  Hurleston's  case ;  as  if  a  man  W  ^^^l^-  ^33. 
gnuit.  an  anouity  pro  camnlio  impendendo,  be  is  not  bound  to  \i^^:tV' 
give  counsel  but  upon  request  made,  S9  H.  &  2^  a.  John  Bf  uin^  sss.  a.' 
case^  &  «2  El.  Dy.  S69.  (/)  Plummer's  case,   41  (g)  E*  d.  (0Cr.Car.56. 
Brendra's  case.  ^'  ^^  ^^'  ^' 

Bat  when  the  office  concerns  any  man's  (h)  private^  and  the  In  offices  of  a 
officer  ought  ex  officio  to  attend  his  office  without  request,  there  F'^u^^^""^^' 
the  DCMH-aser  or  non-attendance  is  no  cause  of  forfeiture  unless  ed  ^thoat  re- 
the  DoiHUser  cnr  non-attendance  is  cause  of  prejudice  or  damage  qaest^non-uBer 
to  Um^  whose  officer  he  is,  in  something  which  concerns  his  f^Jd^'^^'i. 
^charge:  as  if  a  parker  or  Ctatos  parei  does  not  attend  one  or    r  •  50  b.  1 
two  days,  and  within  these  days  no  prejudice  or  damage  happens,  came  of  fbru 
it  is  no  forfeiture ;  but  if  by  reason  of  his  absence  persons  un-  feitare,  iuiieB» 
known  kill  any  deer,  it  is  a  forfeiture  of  his  office ;  and  there*  of  ^elwSiw  or 
with  agrees  5  E.  4.  6.  <iaikia^  L. 

5  £d.  4.  S6,  Sr. 

As  to  refusal  it  is  to  be  known,^  that  id  all  cases  when  an  ^'!  *^^*^^ 

officer  is  bound  upon  (i)  request  to  exercise  his  office^  if  he  do  ficeVTs^bcand 

it  not  upcm  request,  it  is  a  forfeiture :  as  if  the'  steward  of  a  to  eaerciie  hit 

msnor  is  requested  by  the  lord  to  hold  a  court,  which  he  dotb  ^^^\  "f^"  ^^ 

M,  it  i.  » firfeiture/  ^^""^ 

made  is  a  fbrfeitore. 
Against  the  writ  and  declaration  it  was  objected,  that  they  In  an  action  oa 
were  (i)  vi  et  ami  (where  an  action  on  the  case  ought  to  be  J^tnrblng  the 
without  xA  et  ami )^  for  the  writ  and  declaration  are,  that  the  plaintiff  in  the 
defendants  eun£  comif  ad  exercend!  dicf  ojgu^  infra  dicf  manef*  ®^'^"?  **^j*** 
de  M.  ei  vadia^  feoda^  commoday  et  prqfii  eidl  qffi£  de  jure  perti"  claration^nyay 
nent  habere  et  percipere  vi  et  ami  adtunc  et  ibia  impediveruntj  et  aver  the  dis. 
adkue  impcdiunt.    And  the  books  in  (/)  43  E.  3.  33.  a.  &  17  K  £^^*J2n  ▼! 

damis.  (k)  s  Roll.  Rep.  139,  S48.  Cr.  Car.  325.  Hob.  180.  Com.  Die  Action  oa  the  cms 

C3.4.  (l)Flti.  AcUoosarlecaseSS. 

(p)  Vid.  Rex  y.  Weils,  4  Burr.  2001.  2006.  ofEices,  vid.  Cruise's  Digest,  Offices,  §  88.  Vio. 

iter  Y.  BidMrditm,  1  Burr.  541.    The  Queen  Ab.  Officer  &  Offices,  O.  Com.  Dig.  Officer, 

▼.  Or  BaUUH  «f  Ipnoich.  2  L.  Raym.  12J7.  K.    Bacon's  Ab.  Offices  &  Officers,  M.    Bern 

^C  2  SaUL  4J4.  And  upon  the  foneiture  of  v.  Havering  AUe  Bower^  5  Bam  &  Aid,  69U 
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4.  2.  were  cited,  and  F.  N.  B*  86.  H.  that  an  action  on  the  case 

shall  be  without  vi  et  arm\    And  as  to  that  it  was  resolved  by 

the  court)  that  the  writ  and  declaration  were  good  enough.  And 

(a)  Cr.  Car.      a  difference  was  taken  betwixt  non-feasance^  and  (a)  mis-reasance, 

i^Cowp!^6}    ^^^  non-feasance,  or  negligence,  shall  never  be  said  vi  et  armisj 

for  that  would  be  oppositum  in  cbjecto^  neither  for  negligence  or 
f  Raymrs.  f  non-feasance  shall  the  writ  say,  contra  pacem  (&),  12  H.  4.  S 
(6) t  Roll.  Rep.  a.  (c)  45  £•  3.  17*  b.  43  E.  S.  S3,  a.  But  some  writs  shall  be 
1S9. 248.  Fits,  contra  pacenif  which  shall  not  be  vi  et  armis^  as  9  H.  6.  1.  a.  (cf) 
Brfjfction  snr  ''^caption  shall  be  contra  pacem^  and  against  the  law  and  the 
le  case  46.  Statute,  but  shall  not  be  vi  et  armis.  So  in  all  actions  for  a  thing 
(e)Fitz.  AcUon  done  against  any  statute  the  writ  shall  be  contra  pacem  ;  vide  17 
Bn  AcUon  saV  S*  3.  1.  a*  although  it  is  for  non-feasance.  But  when  there  are 
le  case  SO.  two  causes  of  an  action  on  the  case,  the  one  causa  causans^  and 
^^'tz^R**  the  other  causa  coti^ato;  causa  causans  may  be  alledged  to  be 
caption  1.  Br.  ^  ^  arm\  for  that  is  not  the  immediate  cause  or  point  of  the 
RecapLi.  action,  but  causa  causata^  as  in  13  H.  4.  3.  a.  the  (e)  putting  of 
(e)8npn(b\     dung  into  the  river  is  causa  causans^  and  therefore  it  may  be  vi 

et  armis^  but  causa  causata^  s.  the  point  of  the  action  on  the  case 

is  the  drowning  of  the  plaintiff's  land :  so  in  8  R.  2.    Hosteler 

(2)  7*  Register  105.  a.  the  breaking  of  the  inn  may  be  alledged 

vi  et  armis;  for  defectus  custodia  is  the  point  of  the  action  on 

the  case  against  the  hostler,  M.  29  E.  3.  18.  b.     The  Abbot  of 

(/)SRolLRep.  Evesham  brouflht  an  action  on  the  case  against  certain  persons, 

OO  Br.  Brief     ^^^  declared  that  he  had  a  fair  in  S.  with  all  that  belonged  to 

114.  Br.  Action  a  fair,  and  that  the  defendant  with  force  and  arms  disturbed  the 

B*^  N  *^5  ^*  people  coming  to  the  fair  (which  was  causa  causans  J  by  which 

&c.  9."^  ^^'   ^he  plaintiff  lost  his  toll  (which  was  causa  causata)  the  point  of 

(A)  Cr.  El.  198,  the  action,  and  the  action  held  maintainable.     Vide  16  E.  4.  ?• 

845*  ^'  ^.'  ®-  ^  ^*  ^*  ^-  ^^-  ™*  ^^  ^*  ^-  "^*  ^c^^"  *^  ^  ^*^»  ^2*  So  in 
SLeon.  184.S    ^be  case  at  bar  the  defendants  might  {/)  m  et  armis  hinder  or 

Leon.  IS,  f63.  interrupt  the  plaintiff  in  exercising  the  ofRce,  and  that  is  causa 
C  i»l  a.  3  catisanSf  by  which  he  loses  his  fees,  &c.  and  that  is  causa  ^causata 
issftsiJ  Dy.  ^^^  point  of  the  action,  and  7  H.  4.  44.  b.  If  an  action  on  the 
950.  pL  88.  N.  case  has  (g)  sufficient  matter,  although  it  has  matter  impertiuent 
Beol.  tt4.        also^  yet  it  shall  be  maintainable  (a). 

The  plaintiff  Against  the  action  it  was  objected,  that  no  action  on  the 
"'^on*''***^  case  lies,  because  it  appears  by  his  own  shewing,  that  he  may 
althoaghhe  have  {h)  Assise,  vide  2  H.  4.  11.  a.  b.  13  H.  7*  26.  a.  b.  and 
Bugbtbavehad  many  other  books.  But  it  was  answered  and  resolved  by  the 
Th^^^P  i  t   ^^^^^  ^^^^  ^^  things  not  manurable,  h^treditamenia  incorporea 

as  common,  corody,  office,  rent,  &c.  be  who  Is  seised  of  them 
is  in  election  to  have  assise,  and  admit  himself  to  be  out  of  pos- 
session ;  as  if  a  man  seised  of  a  corody  certain,   is  disturbed 
thereof  by  another,  by  which  he  cannot  take  his  corody ;  yet  he 
may  grant  it  over;  otherwise  it  is  of  land.     And  therewiili 
(J)x  Roll.  106.  agrees  17  E.  2.  {%)  Nuper  obiit  12.    So  if  another  takes  my  rent;. 
R^  CLA  ^**  yet  I  may  grant  it  over,  and  therewith  agree  24  E.  3.  4.  15  E. 
pag!'2i4.  *        4.  8.  1  E.  5.  5.  a.  19  R.  2.  Action  sur  le  Case  51.  J.  F.  brought 

an  action  on  the  case  against  certain  persons,  and  declared,  that 
he  is  bedle  of  the  hundred  of  H.  and  ought  to  have  of  every 

(o)  Vid.  fir,  Hammonur*  note  (a)  i  Com.  Dig.  241.  imd  vid.  Conu  Dig.  Action  on  the  case. 
C.  3.  C.  4. 
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brewer,  who  sells  three  gallons  of  the  best  beer  for  7d.  certain 
beer;  and  says  that  be,  and  those  whose  estate  he  has  in  the 
same  hundred  have  been  seised  thereof:  and  Hankford  took 
three  exceptions  to  the  declaration,  1.  That  he  has  not  shewed 
how  he  has  his  estate ;  et  non  allocatur.  2.  He  claims  by  pre* 
scription  of  every  of  these  brewers  beer  by  virtue  of  his  office; 
and  he  has  joined  sundry  brewers  in  his  action,  where  he  ought 
to  have  several  actions,  ei  non  allocatur^  for  all  in  covin  were 
accessary.  3.  He  has  shewed  he  was  disturbed,  in  which  case 
he  ooffht  to  have  assise ;  el  non  allocatur*  But  the  reason  of  the 
rale  of  the  book  is  mistaken  by  the  reporter ;  for  there  the  reason 
which  is  given  is,  because  peradventure  he  has  nothing  in  the 
office  bat  for  a  time,  as  a  clerk  has  nothing  but  the  occupation, 
tec.  the  contrary  of  which  appears  in  the  declaration,  where  he 
prescribes  in  the  said  office;  but  the  true  reason  is,  that  it  is  in 
his  election,  as  is  aforesaid. 

Against  the  verdict  five  exceptions  were  taken.     1.  That  The  holding  of 
there  was  no  disturbance  found,  and  if  any  disturbance  is  found,  conrts  and 
the  disturbance  alledged  in  the  declaration  is  not  found :  first  SJexprow  dU- 
tbe  said  (a)  words  which  passed  betwixt  them,  was  no  disturb-  tarbance,  and 
ancc  nor  interruption  of  the  plaintiff,  as  in  16  E.  4.  10.  b.&  n.  if*ny  diatnrb- 
a.  David  Malpas  was  bound  to  another,  that  he  should  not  whlch'ttaj- 
iotermpthim  in  exercising  the  office  of  parker,  &c.  and  they  ledfcedinthe 
set  in  London,  and  Malpas  said  to  the  parker,  that  if  he  would  decimation  it 
be  so  hardy  to  come  to  the  said  park,  and  use  the  office  afore-  ^  *    ^^ 
said,  that  he  would  beat  him ;  and  it  is  there  held  that  this  verbal  (a)  8  Co.  9i.  a. 
threatening  is  not  *any  interruption.    2.  There  is  no  disturb-    [  *  51  b.] 
aoce  found  us  etarm\  which  is  alledged  in  the  declaration.    To  h.  i  Roll.  4So. 
which  it  was  answered  and  resolved  by  the  court ;  that  there  \^^^  II3  ^ 
was  an  express  disturbance  found,  s.  the  holding  of  courts,  and 
the  taking  of  fees;  for  impedire  est  pedem  imponere^  ^impedi^' 
funf  est  quo  quis  impeditur  ut  non  perficiat  quod  ad  se  pertinetg 
and  although  the  disturbance  with  all  the  circumstances  be  not  W  Br.Depotjr 
foand,  which  is  alledged  in  the  declaration,  yet  if  any  disturb-  p^J^F*"^: 
aoce  is  found  which  is  there  alledsed,  it  is  sufficient^  and  that    ^       * 
vithont  question  is  directly  ibund.     3.  The  verdict  is.   Quod  The Jary  bav- 
(fiiiam  SL  Sterne  adtunc  existens  deputaf  prmt  Omit  Rutland^  ?**cUulS** 
;»o  exercUio  praed!  officii  Senesckalli  prad^  tnaner'  de  M.  and  it  is  JE^t  J*  s.  wm 
not  found  that  he  made  the  said  Sterne  his  deputy  by  his  deed,  -the  depnty  4»f  .; 
as  it  ought  to  be,  as  it  is  agreed  in  28  H.  8.  (6)  Deputy  17.  for?l5i\^SI?u  ^ 
this  reason  the  verdict  was  insufficient    To  which  it  was  an-  .'shaift-beipteiid- 
iwered  and  resolved,  that  it  is  true,  that  he  who  makes  a  deputy  ~«<1  th^tthe  de- 
onght  to  make  him  by  writing:  but  when  the  jury  find  that  S.^g°'JJ^^^^* 
Sterne  was  his  deputy,  all  necessary  incidents  are  thereby  also  onght  to  be. 
found;  and  therefore  upon  the  matter  they  have  found  that  it  , 
was  by  deed.     4.  The  verdict  is,  Q^iod  {c)  accessit  ad  villam  de  'It  being  also 
M.  4"  ad  usualem  locum  ibid^  ubi  curia  manet^  de  M.  communiter  ^^ond  in  a 
^  et  custodif  fuit^  and  it  is  not  found  that  he  came  to  any  that  sach  none 
part  of  the  manor,  but  only  ad  viUam  de  M.  and  therefore  it  is  came  to  the 
ii»ufficient ;  for  the  court  ought  to  be  held  either  upon  (d)  part  ^^ uinri**  ul?e 
of  the  manor,  or  at  least  upon  some  part  of  that  which  is  holden  of  holding  tluT 

court  of  the 
*)iMr,  jt  shall  be  Intended  that  the  town  is  within  the  manor;  for  in  special  verdicts  the  law  does 
^  icqvire  toeh  precise  form  as  it  requires  in  pleaduig.  (c)  Hob.  56.  (ji)  Co.  Lit.  58.  a.  4 

^  «^.  a.  Owen  5^ 
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of  it,  but  it  may  well  be  that  some  part  of  the  town  is  not  within 

the  manor,  but  held  of  some  other  manor;  et  non  allocatur.     1. 

Because  it  shall  be  intended  prima  facie  in  this  special  verdict^ 

that  the  manor  includes  the  whole  town.     2.  The  other  words^ 

s.  ad  usualem  locum  ubi  cw^  maner^j  Sfc,  make  in  a  special  verdict 

the  matter  clear^  that  it  shall  be  intended  in  some  place  within 

the  manor^  for  such  precise  form  is  not  by  law  required  in  spe* 

cial  {a)  verdictsi  which  are  the  finding  of  lay  people,  as  in  plead- 

It  appears  snf-  ing,  which  is  made  by  men  learned  in  the  law  (h).     Lastly,  it 

ficieotly  in  the  ^j^g  objected^  that  the  verdict  has  found,  that  semper  abinde  fs. 

t^t  the  jury  ^    from  16th  day  of  Feb.  &c.)  iidem  Th.  Woodward  Sf  Bob.  Spencer 

has  assessed     receperunt  omnia  Jeoda  pertinevl  SeneschaP  ibid^^  which  ought  to 

filUhe^Du  "^^    ^^  intended  till  the  finding  of  the  verdict,  and  because  they  have 

chasing  the       given  damages  entirely  for  all,  whereas  it  ouflht  to-be  only  for 

writ,  and  not    the  taking  of  the  fees  before  the  original,  for  this  cause  the  ver- 

the  wdlct"**  ^*^^  ^^^  msufficient.     To  which  it  was  answered  and  resolved 

by  the  court;  K  That  the  beginning  of  this  sentence  is, 
"^^^^Y^**^'/*'  and  ib)  abinde  usque  impetrationem  prtedicC  brevis  originaT^  SfC. 
Ci^El.  m  which  words  in  the  fecial  verdict  shall  guide  and  limit  the  2d 
6B9.  Lit.  Rep.    abinde  also.   2.  The  jurors,  i^  8cc.  find  them  guilty  de  transgressor 

rft?H  rd  M7   i^^^^^^P^f  which  was  alledged  in  the  writ  and  d^aration  from 
(  )    «ra.      .  ^^^  ^g^i^  ^f  p^ii^fm^ry^  2^  kucusquej  which,  taking  all  the  words 

together,  ought  to  be  intended  usque  ad  impetrationem  brevis. 

And  afterwards  in  the  end  of  this  term  a  writ,  of  enquiry  of 

{^^^  52  n.']    ^damages  was  awarded  by  the  court,  and  upon  the  return  thereof 

judgment  was  given  for  the  plaintiS     And  the  Chief  Justice  ia 

his  argument  said,  that  in  the  said  letters  patent,  there  is  a 

general  clause  which  refers  to  the  grant  of  the  said  office  of 

steward  last  namedt  and  the  other  offices  which  were  belbre 

granted,  s.  una  cum  omnibus  aiiis  profid  juribus,  commodity  et 

emolument  dicC  omnibus  et  singulis  qfficiis  cum  cateris  pramissis 

pr&oenienf  sen  aliquo  modo  spectanf  et  adeoplene  et  integr^  et  in 

tarn  amplts  modo  et/brmoj  prout  Tho.  Manners^  Miles^  Sfc*  out 

aliquis  alius^  sive  aliqui  alii  qffiif  prad^  vd  eorum  aliquis  ante  Juee 

tempora  occupans  sive  occupantes^  habuit  et  percepit^  habuerwU 

sive  perceperwUy  S^c.    And  if  in  any  former  patent,  of  the  said 

(c>Dy.S5i.pl.  office  of  stewardship,  the  patentee  had  express  power  to  make 

9f .  a  deputy,  that  then  by  these  general  words  de  omnibus  Juribus^ 

s^R^lt^eo'  ^'  ^^'  ^^^P^^^^f  ^^  integrcy  Sfc.prout  aliquis^  Sfc.  being  applied  to 

156. 1  Vent^.    &  particular  cbaiter  which  has  such  express  authority,  the  plain- 

409,  M9. 9        tiff  may  make  a  deputy,  and  to  this  purpose  43  E.  3.  22.  18  Eliz. 

fiSrii^^'     Dyer  (c)  351.  &  Hil.  40  Eliz.  (d)  Ameredith's  case  in  the  Ex- 

Pahn.'  81.         chequer  were  cited. 

(h)  Vid.  Com.  Dig.  Pleader  S.31.  2/ya  v.  Wt/n.  O.  Bridgm.  152.  Redwood  v.  Coward,  1 
Sallt.  938. 
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HICKMOT'S    CASE, 


Mich.  8  Jacohi  Regis. 


In  Communi  Banco. 


Is  dAt  on  bond,  the  defendant  pleaded  a  release,  which  on  oyer  appeared  to  Hickmot 
he,  that  the  plaindff*  acknowledges  himself  satisfied,  and  discharged  of  all  Oxbnb'ridgp 
bonds,  debts,  or  demands  whatsoeyer;  and  that  the  plaintiff  is  to  deliver  PartlX.>5tb. 
all  bonds  as  yet  undelivered,  except  one  yet  unforfeit,  and  in  which  defend- 
■it  and  his  brother  are  bound  to  the  plaintiff.    Replication  that  the  bond 
•dedared  on,  and  the  bond  excepted  are  one  and  the  same.  Demurrer. 
Resolved.     1.  The  words  <'  aduowledges  himself  to  be  satisfied  and  dis- 
chaiged.  See.**  make  a  rdease. 

9.  The  esoeption  in  the  release  extends  to  all  the  premises,  and  not  only 
to  die  daiise  of  delivery. 

S.  The  plahitiff*s  replication  by  shewing  that  the  bond  excepted  is  the  bond 
on,  and  that  such  bond  is  joint,  has  abated  hb  writ. 


Ih  ao  action  of  debt  brought  by  William  Hickmot  against  Tho- 
mas Ozenbridge  on  a  bond  of  401.  1  Jan.  5  Jac.  the  defendant 
pleaded  in  bar,  that  after  the  making  of  the  said  bond,  sc.  10 
JU&*  lG08,  the  plaintiff  released  onto  nim,  and  pleaded  part  of 
die  release,  the  plaintiff  demanded  oyer  of  the  release,  which  was 
read  to  him  in  these  words,  ^  July  the  13th  day  in  afino  1608. 
**  It  is  concliided  and  agreed,  upon  the  day  and  year  above  writ- 
**  ten,  between  ^^Hiam  Hickmot  of  the  one  party,  and  Thomas 
**  Ozenbridge  of  the  other  party.  That  upon  good  considera- 
^  taonj^  drawing  the  parties  tnereunto,  the  said  William  Hiok- 
^mclt  doth  acknowledge  himself  fully  satisfied  and  discharged 
^  of  all  bonds,  debts,  or  demands  whatsoerer,  from  the  beginning 
^  of  the  world  until  this  present  day,  by  the  said  Thomas  Oxen- 
**  bridge.  And  that  he  the  said  William  Hickmot  is  to  deliver 
^  all  such  bonds  as  he  hath  yet  unddivered  to  Thomas  Oxen- 
**  bridge,  except  one  bond  of  401.  yet  unforfeit,  which  is  for  the 
*  •*«Tnent  of  2tf .  wherein  the  said  Thomas  Oxenbridge,  and 
jer  Oxenbridge^  his  brother,  standeth  bound  to  the  said 
^  Waiiam  HickmoL  In  witness  whereof,  &c."  And  Che  plain- 
tiff said,  that  he  oasht  not  be  barred  of  his  action,  for  he  said 
that  Uie  bond  of  40?.  so  excepted,  and  the  said  bond  Cwl^  hicpro^ 
laf  are  one  and  the  same  bond,  &c.  upon  which  the  defendant 
dcsuurred  in  law.  And  in  this  case  three  points  were  resolved,  u  The  words 
]•  That  the  said  acknowledfimient  by  his  deed  to  be  satisfied  and  ^  ackaow- 

ladaashianalf' 
to  be  tatbfied  and  discharged/'  &c.  make  a  j-eleasc.  Winch.  29. 


B^  mickmot's  case.  Part  IX.-^52  b.— 53 «« 

(a)Fiti.ObIig;  discharged  of  all  bonds,  is  in  judgment  of  law  a  release  or  dis- 
63!  Wcntw.  *  charge  of  the  bonds,  for  none  ought  to  be  satisfied  but  once, 
167. 2  Roll.'  although  the  word  discharged  is  not  properly  said  of  the  part  of 
146,147.  the  obligee,  but  of  the  obligor,  for  the  obligor  is  to  be  dis- 

[  *  53  a.  ]  charged;  yet  when  the  obligee  confesses  himself  to  be  *dis- 
<6)Fitz.  Oblig.  charged  of  all  bonds  by  the  said  Thomas  Oxenbridge,  it  amounts 
(0  Dyers/.  pL  ^^  ^  much  as  the  bonds  themselves  shall  be  discharged :  so  that 
199, 140. 19R,  as  well  this  word  (discharged),  as  this  word  {satisfied)^  is  sufficient 
t.  Det.  166.  in  1^^  to  bar  the  plaintiff  of  all  benefit  of  the  said  bonds ;  for  by 
S^H,6%.L  ^^^^  words  a  debt  by  a  deed  may  be  created,  by  the  contrary 
40  £.  s.  t.  a.     words  it  may  be  discharged  (a).     Fide  {a)  22  E.  4.  22.  a«  (5)  8 

Br*6^u"V*'  ^  ^'  ^'  *•  ^"^  ^*  ^'  ^'  *•  ^^^^  ^^^^^  ^  6<>o^  w^r^«  (^)  obligatory: 
Stath.Obiig.'i.  ^  ^  ^^^  exigf  bona  Jldes  nonpatitur^  et  in  satisfactionibus  non 
sRoU.  146,147.  permiititur  ampliusjleri  quam  semel factum  est. 
f .  The  excep-  2*  It  was  resolved,  that  the  said  exception  shall  {d)  extend  to 
tion  in  the  re-  all  the  premises,  and  not  only  to  the  clause  of  delivery,  for  three 
touiiuS<M»e^  reasons,  1.  Because  it  is  a  rule,  qtu>d  {e)  exceptio  semper  uliimd 
mises.  ponenda  est.     Vide  Regist.  1.  b.     2.  AH  the  words  before  make 

(d)  Lit  Rep.  ^"^  ^^^  entire  sentence,  and  one  depending  upon  the  other,  for 
S09, 210.     '     it  was  reason,  when  bonds  are  satisfied  and  discharged,  that  they 

(e)  Lit.  Rep.     should  be  delivered,     S.  There  was  reason,  that  this  bond  of  40/, 

should  be  excepted,  for  it  was  not  then  due. 
2^®  P^*^"         The  third  point,  that  now  it  {/)  appears  by  the  plaintiff's  con- 
tioDhM^bi^  fession  in  his  replication,  that  he  cannot  have  an  action  against 
his  writ  the  defendant  onlv,  but  ought  to  have  brought  it  against  him 

(/)  9  Co.  5».  and  Roger  Oxenbridge,  for  the  bond  of  40/.  excepted  was  a  joint 
164 *Stvle 354*  '^^"^  >  ®°^  ^^®  plaiutm  avers  in  his  replication,  that  is  the  bond 
8  Co.  139.  b.  '  upon  which  he  has  conceived  this  action,  and  therefore  he  has 
8  Mod.  146.  abated  his  own  writ.  But  the  Court  gave  day  to  another  term, 
iv!  p.  ^rV^''    at  which  day  the  plaintiff  was  nonsuit  (b). 

(A)By  what  words  a  release  may  be  made,  **  defendant,  or  admitted  by  the  plaintiff  in 

▼id.  Touch.  3S8.  Vin.  Ab.  Release  L.  Com.  **  order  to  abate  the  ac^on.    And  what  gives 

Dig.  Release  A.  Bac  Ab.  Release  A.  **  great  weight  to  this  observation  is,  that  this 

(b)  In  all  cases  of  a  joint  obligation  or  deed,  ^resolution  in  Hickmofs  case  is  impeached 
or  a  joint  contract  in  writing,  or  by  parol,  or  ^  by  Sir  W.  Jones,  who  says,  that  there  was 
ex  qwm  eoniraciu,  if  one  only  be  sued  he  must  **  no  resolution  upon  that  point,  and  that  the 
plead  the  matter  in  abatement,  and  cannot  **  Chief  Justice  was  absent,  W.  Jones,  504# 
take  advanta^  of  it  afterwards,  upon  an^y  ^  Cloud  v.  NichoUon.  8  Mod.  S4S."  Vid. 
other  plea,  or  in  arrest  of  judgment,  or  give  it  Rei  v.  Youngs  S  Anst  451.  Rex  v.  C^apman^ 
in  evidence.  Indeed,  if  it  appears  on  the  face  3  Anst.  816.  and  the  cases  cited  there.  Tlie 
of  the  declaration  or  any  other  pleading  of  non-joinder  of  a  jointcontractor,  is  a  good 
the  plaintil^  that  another  jointly  sealed  the  ground  of  abatement,  although  the  joint  con- 
bond  with  the  defendant,  and  tnat  both  are  tractor  not  named,  is  personally  dischaiged, 
still  living  as  is  supposed  to  have  been  the  Bovill  v.  Wood,  2  M.  &  S.  S3.  HatMns  v. 
case,  in  Homer  r.  Moore,  cited  5  Burr.  S614.  lUmtbottom,  6  Taunt.  184.  In  the  case  of  a 
both  these  fiicts  being  admitted  by  the  plaintiflS  joint  contract  by  an  infant,  or  a  feme  covert, 
the  court  will  arrest  the  judgment ;  oecause  it  is  not  neces^ury  to  name  tiiem  in  an  action 
the  plaintiff  lumself  shews,  that  another  ought  as  co-contractors  with  the  defendant,  but  the 
to  be  joined,  and  it  %ould  be  absurd  to  compel  contract  may  be  described  as  a  contract  made 
the  ddendant  to  plead  facts  which  are  already  by  the  other  party  only.  Chandler  v.  Parks, 
admitted.  Serjeant  "Williams's  note  (4)  Cabell  3  Esp.  76.  Jaffray  v.  Trthein,  5  Esp.  47. 
▼.  Vau^an.  1  Saund.  291  b.  The  learned  Burgets  v.  Merrill,  4  Taunt.  468.  Ancf  a  de- 
Seijeant  in  the  same  note  observes,  **  that  it  fendant  may  plead  a  secret  partnership  in 
**  does  not  appear  upon  any  part  of  the  record  abatement,  though  the  plaintiff  had  no  means 
**  in  Hickmo^i  oa»e,  that  R.  O.  either  sealed  of  knowing  of  the  partnership;  unless  the  in- 
**  the  bond,  or  was  alive.  AU  the  authorities  terest  of  the  parties  be  materially  altered  ^y 
^  seem  to  Drove  that  these  are  essential  it.  X>ii6otff  v,  Lttd^r^^  5  Taunt.  609.  S.C.  1 
**  ftotsy  whioi  must  either  be  ayerred  by  the  Manb,  246. 


SS  h.                                       batxn's  case.  '  05 

« 

UpoQtfaedeathof  oneof  twoj(Hntdebeon»  as  the  parbr  bringing  the  acdon  must  know 

the  joint  dd>t  maj  be  treated  as  if  it  had  been  who  were  his  own  partners  in  a  transaction, 

orismally  a  separate  debt.     In  an    action  he  ought  to  name  them  all,  and  the  ombsion 

agamst  the  surviTor,  Uierefbre,  it  is  not  neces-  of  a  party  who  ought  to  have  been  a  co-plain- 

sary  to  mention  the  deceased  party,  and  the  tiff,  is  a  ground  of  non-suit.    Sneiigrove  y. 

plaintiff  may  recover  in  the  same  acftion,  a  Hunt,  I  Chitty  Rep.  73.    And  in  atsumpsU 

demand  for  which  the  defendant  was  liable  in-  by  one    surviving  partner,  the  fiict  of  the 

^vidually,  and  iJso  one  for  which  he  was  liable  plaintiff  being  surviving  partner  must  be  stated 

jointly  wiih  the  other  partner,  who  is  dead,  m  the  declaration.    Jeu  v.  Dougku,  4  Bam. 

Miekards  y.  Heather,  1  Bam.  &  Aid.  29.  and  &  Aid.  374.  Vid.  note  (h)  Ca&ell  y.  Vaughan, 

yid.  Motmtitephen  y.  Brooke,  Q>.  S34.  1  Saund.  291.  L  ed.  1824.   Petrie  v.  Bury,  5 

A  difler^it  rule  applies  to  the  case  of  co-  Bam.  &  Cress.  555,  S.  C.  5  Dow.  &  Ryl.  152 , 
eootractors  being  plamtiBB.    There,  inasmuch 


BATEN'S    CASE. 


Mich.  8  Jacobi. 


In  Communi  Banco. 


Lr  qaod  permittat  to  prostrate  a  house  bmlt  to  the  nuisance  of  the  frank  BAinf 
tenement  lately  P.*s  and  now  the  plaintiffs',  the  declaration  stated  that  the  ^        ** 
defendant  wrongfully,  &c.  erected  upon  his  freehold  a  house  so  near  the  PartIX.-^b* 
messuage  lately  P.'s  and  now  the  plainti£Si%  that  part  of  the  said  house 

jots  over  the  said  messuage,  lately,  &c.  to  the  nuisance  of  the  frank  tene- 
ment of  the  plaintifli*,  and  to  thcar  damage,  &c  the  defendant  demurred : 

-  jmlgment  was  given  for  the  plaintiffi,  and  resolved  :    1.  It  is  not  necessary 

.  to  shew  how  the  plaintiffi  had  the  estate  of  P. 

.  ^  It  is  no  yariance  between  the  writ  and  the  declaration,  that  the  former 
the  erection  to  be  to  the  nuisance  of  the  frank-tenement  lately  P.*s 
die  plaintifi*,  and  that  the  latter  avers  it  to  be  to  the  nuisance  of  the 
ptaintifli,  for  the  plaintiA  shew  in  thdr  declaration  that  the  erection  was 
in  the  time  of  P. 

9.  The  plaindA  in  their  dedaradon  in  this  case,  need  not  assign  any  nni- 
Mnee  in  eertmn,  as  that  die  rain  fell  from  the  said  house  newly  built,  upon 
die  i^aintifi'  house,  for  as  the  declaration  shews  that  the  defendant's  house 
overiumgf  the  plaintifi',  such  must  be  the  necessary  consequence. 

.Note  *  A  nuisance  may  be  redressed  by  action,  or  by  the  party  grieved 
entering  and  abating  the  nuisance^  but  in  this  latter  case  he  shall  not  have 
an  action  nor  recover  damages.* 


Hevbt  Batsn,  and  Elizabeth  his  wife  brought  a  Quod  permit'-  8ee6Mod.f45. 
iai  (a)  against  George  Sampson,  to  prostrate  a  house  in  the  parish  \,^^^'  ^^^^* 

454, 455.  t  Salk.  458. 1  L.  Raym.  S76.  2  Lotw.  1586.  Roscoe  on  'eal  Actions  40. 

(a)  Vide  note  (a)  Penruddock's  Caiey  voL  in,  p.  805. 
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of  St.  Clement^a  Danes,  witfioiit  Temple-Bai',  London,  ivhich 
the  said  George  wrongfully,  and  without  judgment  had  built  ad 
nocumerUum  USeri  tenemenii  nuper  Jokannis  Pleader^  et  modo  pnsd^ 
Henrici  €/  EUz.  injure  ipsius  Elix.  etc.  and  declared  that  the  said 
John  Pleader  was  seised  of  a  messuage  in  the  Strand  in  the  said 
parish  in  fee^  and  bei^g  so  seised  the  s^d  George,  tdf  Octob. 
(a)  s  lm%x.  20i»  amno  41  Eli9.  wrongfully,  and  without  judgment  (a)  erected  upon 
so^a4KUi.^59.  iijg  freehold  it  house,  so  near  the  said  messuage  nuper  pra^  Jo-- 

hannis  Pleader  et  modo  ipsorum  Henrici  et  EUz,  sic  quod  orientalis 
(6)iBrownI.4.  parsejusdem  domus  ipsius  Georgii  (&)  superpendet,  Anglice,  dotli 
jut  over  the  said  messuage  late  of  the  said  John  Pleader,  and 
r  M  B  °^^  ^^  ^^^  ^^^^  Henry  and  Elizabeth  inlatitudine  17  inches,  and 

4!D«ctriD.  pi.  i^  longitudine  17  feet,  ad  nocumentum  liberi  tenementi  ipsorum 
87.  ifioULBep^  Henrid  et  Elix.  in  eadem^  4^c.  to  their  damage  of  lOOZ.  upon  which 
^^'  the  defendant  demurred  in  law.     And  in  this  case  three  points 

1.  It  need  not  were  resolved.  1.  That  it  was  not  necessary  to  (c)  shew  how 
be  shewn  how  the  plaintiffs  had  the  estate  of  John  Pleader  in  the  said  house  to 
had'the^^ute  ^^'^^  ^  uusance  k  done,  for  so  have  always  been  the  forms  of 
of  P.  actions  upon  the  case,  and  the  declarations  upon  them  in  such 

cases  (b)  ;  and  so  it  was  adjudged  and  affirmed  in  a  writ  of  error, 
as  appears  by  the  record  (whicn  agrees  with  this  case)  in  Pen- 
ruddock's  case,  in  the  Fifth  Part  of  my  Reports,  f.  100.  b.  2. 
s.  No  variance  It  was  objectedt  that  th^ie  was  v^rifiQce  between  the  writ  and 
between  the  the  declaration  in  this  case,  because  the  writ  was  (d)  levavit^  etc. 
d^hSItio^Hr  ^^  nocumentum  liberi  tenementi  nuper  Jokannis  Pleader,  et  modo 
[  *  54  a.  ]    ^pTced^  Hen.  et  EUz.  etc.  and  the  declaration  was  levavit,  etc.  do^ 

(d)  Godb.  J53.  mum,  etc.  tam  prope  messuag.  prad^  Hen.  et  EUz.  sic  quod  orienta-' 
2  Inst.  406.       i^  pars^  etc  auperpendetf  AngUce,  doth  jot  over,  pratP  messuagj' 

nup^  prad^  JohiaC  Pleader^  et  modo  ipsorum  Hen.  et  EUz.  etc.  ad 

(e)  Doctriii.pl.  nocumentum  liberi  tenementi  ipsorum  Hen.  et  EUz.  in  eadem^  so 
96, 384.  tbit  the  writ  is,  jad  nocumadum  Uberi  tenementi  nvf^  Jokannis 
(/) 3  Roll  140,  p2g^^^^  ^  j^^^  ^  ^  pkintifEs,  «nd  <fae  declaration  i^adnor 

(^)'Doctrin.  cumenf  Uberi  tenementi  ipsprum  Henry  and  Elizabeth  and  «o 
placit.  86.  Br.  variance;  et  mm  ailocaiur,  fin*  the  plaiiid&  shew  in  their  dedn- 
Bn  Tmers '  ^tion  {e)  that  the  erection  was  in  the  tkne  of  J.  Pleader,  &e. 
Sec.  167.  '  wUeh  ageees  with  the  writ,  because  the  erection  was  ad  nooumen^ 
{h)4 £.  3. 36.  figgf^  Jokannis  Pleader^  and  the  condusion  ad  nocumentum  of  the 
»  plflflntiffi  IS  oeeessairy;  for  odierwke  Chey  cannot  maintain  an 

Objection.  action,  nor  demand  dasnams.  S .  It  was  OTgeoted,  that  the  -plain- 
The  plauitiffs  i\ff^  h^ve  declared  generally,  ad  nocumentum^  and  have  not  as- 
signed any  signtd  Miy  misance  in  isertain,  se.  tliat  the  {f)  rain  fell  •from  tlie 
nuisance  in  said  liouse  jMwiy  bofk,  upon  the  plain tiflk'  ^ouse,  or  that  the 
certain.  windows  are  stopped,  by  which  he  loses  the  light,  &c.  as  in  (^) 

4  Ass.  S  &  4  £.  tS.  66.  a.  b.  {k)  Richard  de  Batbv's  ease^  the 

plaintiff  in  the  quid  permittat  ^ewed  die  mann^  of  thenusanee, 

sc.  when  the  snioke  entered  into  4i)e  said  houses,  so  that  no  man 

(%)  2  Roll.  140.  could  live  there.     So  in  1 8  E.  3.  22.  b.  (f)  a  man  brought  a  writ 

Fitz.Nusance    of  n usance  of  a  house  levied  to  his  freehold,  and  declared  that 

where  he  bad  &  house,  and  under  his  bouse  had  a  place  which 
contained  so  much  in  length,  and  so  much  }n  breadjth,  by  whidi 
the  water  used  to  descend  from  his  house  and  pass,  there  t^e  ^e- 
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fendant  had  built  a  house  above  the  spout,  so  that  the  water  and 
dropi  of  rain  could  not  fall  as  they  ought,  but  fell  upon  the  walls 
of  his  house,  whereby  the  timber  of  his  house  perished.     So  in 
S2  As8.  2.     In  assise  of  nusance  quare  divertit  {a)  cursum  aqucB^  (a)  Fitz.  As- 
Sfc.  and  assigned  that  he  made  a  trench  across  a  river  which  came  "**^  ''*^^- 
to  the  plaintifTs  mill,  so  that  it  was  misturned,  insomuch  that  J  Roll.  i42. 
where  the  mill  used  to  grind  three  quarters,  &c.  in  a  (lay  and  (6)  Fitz.  quod 
night,  it  could  now  grind  but  a  bushel,  and  also  that  the  said  P«'^'"'»"»^  ^- 
water  did  drown  fifteen  acres  of  the  plaintiffs'  meadow,  adjoining  mlttat  3.  Kr!^' 
to  the  same  mill ;  so  as  where  he  used  to  have  forty  loads  of  hay  Brief  5*i3. 
in  them,  he  could  now  have  but  seven.  &c.  vide  30  E.  X  5.  a.  &  W  l?"^^*^.*"* 
£6.  a.  b.  17  E.  3. 1 39.  2  (i)  H.  4.  13.  a.  b.  and  so  it  was  in  the  ^ 
said  case  of  Penruddock.    But  it  was  resolved,  that  the  plaintiffs  5.  The  plain- 
Deed  not  in  this  case  assign  any  (c)  special  nusance,  for  here  it  tiffs  need  not 
appears  to  the  Court  that  it  is  to  the  plaintiffs'  nusance;  for  this  ^nce  in  cer'-"' 
case  diflfers  from  all  the  said  cases;  for  in  this  case  the  defendant  tain. 
has  built  a  new  house,  which  overhangs  part  of  the  plaintiffs' 
house  (which  was  not  in  any  of  the  other  cases),  so  that  of  (d)  ne-  (^p^  ^  rou  ^.^q^ 
cessity  the  rain  which  falls  from  the  new  house  must  full  upon  I4i. 
the  plaintiff's  house.     Also  *{e)  cujus  est  solum^  ejus  est  usque  ad    [  *  54  b.  ] 
codum.     And  therewith  agrees  13  H.  8.  1.  and  by  the  overbuild-  ^^\?°4'  ^*^' 
ing  upon  part  of  the  house  of  the  plaintiffs,  he  has  deprived  them  cr.  El.  118. 
of  the  air;  also  he  has  {J')  prevented  them  from  building  their 
house  higher;  and  that  which  appears  (g)  to  the  Court  need  not  What  appears 
be  averred  ;  for  {h)  lex  non  requirit  verificare  quod  apparet  ctir^j  need^not  be' 
Plow,  Com.  87.  b.  in  Pairidge's  case,  13  H.  4.  17.  if  {i)  an  in-  averred, 
fimt  brings  an  assise  of  Mortdancestor,  he  need  not  aver,  that  it  ^^ 
is  within  the  time  of  limitation,  for  it  appears  by  the  plaintiffs'  (^)  co.  Lit!*^* 
infancy,  46  E.  3.  in  trespass  for  taking  {k)  of  money,  the  value  303.  b. 
need  not  be  shewed,  because  it  appears,  vide  33  H.  6.  54.  26  H.  W  Doct.  pi. 
6.  Gard.  48.  35  H'.  6.  30.  a.  Bracton  254.  and  this  is  according  (t)'Doct.  pi.  86. 
to  the  old  verse,  quod  (/)  constat  dare  non  debet  verificare.     And  7  Co.  40.  b.  8 
in  Penniddock's  case,  the  plaintiff  did  not  assign  any  special  9u<}^r'  ^Vg 
naiance  before  the  writ  brought;  but  that  superpetidet  fi pedes  b.46E?'3. 16. 
curiUagiif  ^c,  per  quod  aquce  piuviales  de  eadem  domo  descendentes^  b.  Doct.  pi.  86. 
solum  ejusd!  messuagii  conteruntf  ac  magnopere  indies  magis  magis'  gr  p^'^'^Latbi 
que  consumunt  et  devastant^  et  ea  ratione  curtilagium  prod*  quolibet  s  Form  13. 
pitmali  tempore  humect atum  et  inundcUum  eiistit :  so  that  all  the  (')l)^ct*pl-8^ 
words  in  the  said  declaration  being  in  the  present  tense,  and  so  ^Vn\^l'  »i 
after  the  writ  brought,  and  no  assignment  of  any  such  particular  86. 
nuaaoce  before  the  writ  brought,  it  appears  thereby  that  the  0>)  ^^  Ass.  t. 
Coarty  as  of  a  thing  apparent,  took  notice  thereof  without  aver-     °^^^  ^^*  ^ 
ment.     For  nunc  pluit^  et  toto  nunc  Jupiter  ietherejulget^  and  that  An  assise  of 
everr  one  knows:  and  the  book  in  3  E.  3.  Assise  362.  (m)  was  no"ancefor 
cited  where  in  assise  of  nusance  de  fosso  levato  ad  nocuvC  liberi  wafel-* course* 
teiC  sui  i  and  made  his  plaint  that  there  where  the  water  of  S.   by  reason 
held  course  directly  from  S.  to  the  water  of  Idele,  the  defendant  thereof  tiie 
had  made  a  ditch  across  the  water  so  that  the  water  was  stopt  and  drowned  the 
rose,  so  that  his  land  lying  near  the  said  ditch  is  drowned  ad  defendant's 
dampmtmy  etc.  and  exception  was  taken  to  it,  because  he  doth  not  ^^"^  ^°  ^1^ 
say  how  much  land  is  drowned,  so  that  the  plea  is  uncertain  (and  good  wuiiont 
note  he  doth  not  shew,  as  in  (n)  32  Ass.  before  the  particular  showing  how 
nusance  upon  the  drowning,  sc,  that  where  he  used  to  have  so  "pQ^Jej**  ^" 
many  loads  of  hay,  that  now  he  has  but  so  many) ;  also  it  might 
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have  been  said,  that  by  some  manner  of  drowning,  the  meadow 

would  be  the  better,  but  there  ad  damnum  implies  the  contrary, 

(a)  3  E.  s.  As-  but  it  was  answered  in  the  case  of  {a)  S  E.  3.  that  the  assise  shall 

size S6«. Supra  ggy  j^  certain,  because  sometimes  more  may  be  drowned,   and 

sometimes  less,  wherefore  the  said  plaint  was  adjudged  good. 

(6)iJoDesfW.  ^  ^^  ^'^^  ^^*®  ^^  ^^^^  the  jury  shall  enquire  of  the  certainty  and 

'  'quantity  of  the  damage  which  happened  to  the  plaintiff  by  the 

A  puisance  Said  nusance.     Nota  reader,  there  are  two  {b)  ways  to  redress  a 

may  be  re-  nusance,  one  by  action,  and  in  that  he  shall  recover  damages, 

by  action  or  ^"^  have  judgment  that  the  nusance  shall  be  removed,  cast  down, 

[  *  55  a.  ]  or  abated,  as  the  case  requires;  or  *the  party  grieved  may  (c) 

abatement,  in  enter  and  abate  the  nusance  himself,  as  appears  by  17  E.  S.  44. 

the  latter  case    g  E.  4.  35.  and  in  Penruddock's  case  (c),  but  then  he  shall  not 
iiie  party  can*     •  .  z*.  *        c 

not  have  an  nave  an  action,  nor  recover  damages,  for  in  an  assise  oi  nusance, 
action  nor  re-  or  quod pnmittat  prosternere^  etc.  it  is  a  good  plea,  that  the  plain- 
U)V^o}\!rT'  ^5ff  himself  either  before  the  writ  brought,  or  pending  the  writ, 
394. F.N. B.  *  has  abated  the  nusance:  for  in  an  assise  or  quod permittat,  he 
t09.  c.  3  BuJst  shall  have  judgment  of  two  things,  sc.  to  have  the  nusance  abated, 
i^ones  m^lj  ^"^  ^^  recover  damages,  and  he  has  disabled  himself  by  his  own 
Roll.  J44,  145,  act  to  have  judgment  for  one  of  them,  5.  to  have  a  nusatice  abated, 
565. 5  Co.  101.  and  therefore  the  action  doth  not  lie;  fand  therewith  agree  50 
cVrCarrmf'  E.  S.  11.  a.  b.  the  abbey  of  Buckfast's  case,  and  2  H.  4.  1.  11. 
9  E.  4. 35.  b.  46  E.  8.  24.  a.  29  Ass.  2.  52.  vide  the  stat.  of  W.  2.  c.  2i.  In 
^  ^t^^Q^'  (^^  casibus  in  quibus  conceditur  breve  de  CancelC  dc  facto  alictfjusj 
t«' Strange  ^  ccetero  non  recedent  querent es  a  Curia  Regis  sine  remedio^  pro 
689.  €0  quod  terCtum  transfertur  de  uno  in  alium,     Et  in  registro  de 

^)2ln8t.405y  Cancellarid  non  est  inventum  aliquod  breve  in  isto  casu  speciali^ 

sicuti  de  muro^  domo^  mercatOj  conceditur  breve  super  eum  qui  leva- 
(0  5  Co.  ion  vit  ad  nocumentum,  et  si  {e)  transferetur  domus^  murusj  et  hiis  simi^ 
*•  /la,  in  aliam  personam^  breve  non  denegetur,  sed  de  ccetero  cum  in 

uno  casu  conceditur  breve  in  consimili  casu  simili  remedio  indegente 

The  reason        sicut  priusjlat  breve.     And  the  reason,  that  at  the  common  law 

of  DniMnMlav  ®®®^*^  of  nusance  lay  not  against  him  who  levied  the  nusance,  and 

at  the  common  ^™  ^o  whom  the  tenement  was  transferred,  was  because  there 

law  against       was  not  found  any  writ  of  assise  of  nusance  in  the  Register,  but 

thriuiinQce      ^^^^^  supposed,  that  the  tenants  in  the  assise  levaverunt ;  and 

and  his  alienee,  that  cannot  be  said  when  the  tenement  is  transferred  to  another; 

.  for  he  did  not  levy  the  nusance,  but  only  the  other  and  now  tliis 

,  "* '      '       statute  give^  a  writ  of  assise  in  such  case :  sc.  questus  est  nobis  jf. 

quod  B.  (who  levied  the  nuisance)  et  C.  (to  whom  the  tenement 

18  transferred)  levaverunt^  and  this  statute  extends  only  to  assise 

of  nusance  against  him  who  made  the  nusance  and  his  alienee  {f). 

i586f  1  iT'      SO  E.  3.  26.  a.  b.  46  E.  S.  2S.  b.  24.  a.  50  E.  3.  11.  a.  b.  and  after- 

Rayn).276.        Wards  the  plaintiffs  in  the  Qttod permittat  had  judgment. 


(c)  Vide  notes  (b)  (c],  Penruddock's  case,  vol.  in.  pp.  206.  207. 
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Whsbs  several  combine  to  charge  a  man  with  robbcty,and  to  cause  him  to  be  Stonb 

indicted,  &c  and  in  execution  of  their  conspiracy,  they  cause  him  to  be  •^r  *-.-»-  *  „„ 

apprehended,  &c.  and  to  be  bound  to  appear  at  the  assizes,  and  then  they  Others. 

prefer  a  bill  of  indictment  for  robbery  against  him,  which  indictment  is  PartIX.-65  b. 

ignored  by  the  grand  jury,  the  party  so  grieved  may  have   an  action 

i^aintt  them.    Resolved, 

i.  At  the  common  law,  one  imprisoned  for  the  death  of  another,  &c  when 

prmui  facie  by  the  law  he  was  not  bailable,  might  have  a  writ  de  odio  et  aiid 

directed  to  the  sheriff^  that  he,  &c.  should  enquire  if  the  prisoner  was 

detained  in  prison  odio  et  atia^  or  whether  he  was  guilty  of  the  offence. 

8.  If  upon  die  said  writ  de  odio  et  atia^  the  jury  found  him  not  guilty,  a 

writ  de  ponendo  balH^m  issued  to  the  sheriff;  which  writ  recites  the  inqui- 

sitioo  and  commands  the  sherifiT  to  bail  him  if  he  should  find  twelve 

sofificient  bail  of  the  county. 

*  No  writ  of  conspiracy  lies,  unless  the  party  is  indicted  and  lawfully 

acquitted ;  but  a  fieJse  conspiracy  is  punishable  although  nothing  be  put 

in  execution.* 

Koie.  ^Confederacies,  punishable  by  law,  before  they  are  executed,  ought 

to  have  four  incidents :   1.  The  confederacy  ought  to  be  declared  by  some 

manner  of  prosecution,  either  by  making  bonds  or  promises  one  to  the 

other.    S.  It  ought  to  be  malicious.    3.  False.    ^  Voluntary.*    S.  C. 

Moor  813. 


Mich.  8  Jac.  Regisy  the  case  between    Stonei  plaintiffi   and 
Ralph  Waters,  Henry  Bate,  J.  Woodbridge,  ana  many  other 
Podlterers  of  London,  defendants,  for  a  combination  {a)^  con-  (a)Cr.Car.i5, 
federacy,  and  agreement  betwixt  them  falsly  and  maliciously  to  i^*  3  Inst  lix 
charge  the  plaintiff  (who  had  married  the  widow  of  a  Poulterer  ^^'^  *®^* 
in  Graoechurch  Street)  with  the  robbery  of  the  said  Ralph  t  Bulst  tru 
Waters,  supposed  to  be  committed  in  the  county  of  Essex,  and  ^  ^^^*  ^3. 
to  procure  him  to  be  indicted,  arraigned,  adjudged,  and  hanged,  n^l  ^g^*  ^* 
and  In  execution  of  this  false  conspiracy,  they  procured  divers  O.Bendl.  124. 
warrants  of  Justices  of  Peace,  by  force  whereof  Stone  was  ap-  ?^*n'f;/o',ii 
prehended,  examined,  and  isound  to  fippear  at  the  assises  in  £r-  i^^.  '     '     * 
lex ;  at  which  assises  the  defendants  did  appear,  and  preferred  Hard.  196. 
a  bill  of  indictment  of  robbery  against  the  said  plaintiff;  and  *In»^'^^'>56<' 
the  Justices  of  assise  hearing  the  evidence  to  the  grand  jury 
openly  in  Court,  they  perceived  great  malice  in  the  defendants 
in  the  prosecution  of  the  cause ;  and  upon  the  whole  matter  it 
^ipeared,  that  the  plaintiff  the  whole  day  that  Waters  was  rob- 
bed, was  in  London,  so  that  it  was  impossible  that  he  committed 
the  robbery,  and  thereupon  the  grand  inquest  found  {b)  tgnora"  (P)  i  Jones  94. 
mus.    And  it  was  moved  and  strongly  urged  by  the  defendants'  A.rgamenu 
counsel,  that  admitting  this  combination,  confederacy,  and  agree-  ^lllf.     ^ 
ment  between  them  to  indict  the  plaintiff  to  be  false,  and  ma- 
licious, that  yet  no  action  lies  for  it  in  this  Court,  or  elsewhere,    - 

H  2 
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1  Vent.  305.      for  (livers  reasons.     1.  Because  no  writ  of  conspiracy  for  the 

a  k.  174.       party  grieved,  or  indictment  or  other  suit  for  the  King  lies,  but 
L     50  a.  J    -^i^ere  the  party  grieved  is  indicted,  and  legiiimo  modo  ^acqiiieta^ 

lu^d  ^'  ^'      ^"^»  ^^  ^^^  ^^^^^^  ^^^  (^)  ^-  ^-  ^'  ^^^'  ^^'  6  E.  3.  4 1,  a.  24  E.  3. 
'   *  34.  b.  43  E.  3.     Conspiracy  11.     27  Ass.  p.  59.  19  H.  6.  28. 

21  H.  6.  26.  9  E.  4.  12,  &c.  2.  Every  one  vv^ho  knows  him- 
self guilty,  may  to  cover  their  offences,  and  to  terrify  or  dis- 
courage those  who  would  prosecute  the  cause  against  them,  sur- 
mise a  confederacy,  combination,  or  agreement  betwixt  them, 
and  by  such  means  notorious  offenders  will  escape  unpunished, 
or  at  the  least,  justice  will  be  in  danger  of  being  perverted,  and 
great  offences  smothered,  and  therefore,  they  said,  that  there  was 
no  precedent  or  warrant  in  law  to  maintain  such  a  bill  as  this  is. 
But  upon  good  consideration,  it  was  resolved  that  the  bill  was 
maintainable;  and  in  this  case  divers  points  were  resolved. 

1.  At  common  ].  That  at  the  common  law  (which  not  only  favours  the  life, 
loned"ft)Mh""  '^"^  ®'^^  ^'^^  liberty  of  a  man,  and  freedom  from  imprisonment), 
death  of  an-  when  a  n>an  was  imprisoned  pro  morte  hominis^  Sfc,  where  prima 
other,  &c.  Jacie  by  the  law  he  was  not  bailable,  and  ne  detineatur  diu  in 
cie^he'^wTg  not  P^'sondj  sc.  till  the  coming  of  the  Justices  in  Eyre,  as  appears 
baiiahle,raight  by  the  Statute  William  1.  cap.  11.  the  prisoner  in  such  case 
have  a  writ  de  n^ight  have  a  writ  de  (b)  odio  et  atia,  directed  to  the  Sheriff*, 
^^^  ^         '      quod  (c)  assumptis  secum  custodibus  placitonim  coronce  in  pleno  co- 

(b)  2  Inst  42,  'f^itatii  per  sacramcnf  proborum  Sf  legaiium  hominum^  SfC.  inqiaY 
43. 5  H.7. 5.a.  utrum  A.  captus  Sf  detenttis  in  prisond^  Sfc,  pro  morte  W,  tinde  ret- 
77^^'  ^'  ^^^'  /ff ^ws  (  I.  accusatt/sj  esfy  rettatm  sit  odio  Sf  atioy  an  eo  quod  inde 

(c)  2  inst.  42.  cidpabilis  sity  8^  si  odio  et  atia,  tunc  quo  odio  et  atia,  Sfc»  nisi  indie- 
Vide  Regist.  f.  fatus  vel  ajrpellatus  fuerit  coram  Justic*  nostris  ultimo  itinerantibus 
i3.i.  b.  '^  partibus  illisy  et  pro  hoc  captus  Sf  imprisonatuSy  Sfc,  by  which  it 

appears,  that  if  the  prisoner  be  indicted  or  appealed,  and  by 
force  thereof  imprisoned,  the  said  writ  being  but  a  surmise  lay 
not  ajrainst  the  said  matter  of  record. 

2.  If  npon  the       2.  It  is  to  be  observed,  that  if  upon  the  said  writ  de  odio  et 

joryfblJnd  Wm  ^^'«»  ^^^  J^'^y  f^""^'  ^^  "°^  S^^l^.V'  y^^  ^^^  Sheriff'  with  the 
not ^nilty;  a  Coroners,  or  any  of  them,  could  not  bail  him;  but  then  should 
y"J^^^.pon«n-  issue  forth  a  writ  De  ponendo  in  ballium  to  the  Sheriff*,  which 
8ued*&c!."' ""  ^'"'^  recites  the  inquisition,  by  which  the  prisoner  is  found  not 

guilty,  or  that  he  did  it  se  defendendoy  et  nonperjeloniam,  ex  ma- 
litia  precogitatdy  vel  per  infortuniumy  tibi  pracipimus^  quod  si 
prced^  A,  invenerit  tibi  \2 probos  et  legates  homines  de  comif  tuo^ 
Sfc,  qui  eum  manucapiant  habere  coram  Justiciariis  nostris  ad  pri- 
mam  assisamy  etc,  ad  standumy  etc.  tunc  ipsum  A.  etc,  prad^  12  i«- 
terim  tradas  in  ballium.  By  which  it  appears,  that  in  such  case 
the  Sheriff*  without  a  writ  could  not  bail  him,  nor  bail  by  writ 
[  56  b.  ]  under  the  number  of  12  persons  who  would  bail  him.  *Vide 
Magna  Chartay  cap.  16.  26  W.  1.  c.    II.  Glouc'  c.  9-  W.  2.  c. 

2  Inst.  43.         29,     But  now  this  writ  De  odio  et  atid  is  taken  away  by  the  sta- 

tute of  28  E.  5.  c.  9.  vide  Regisir"  ubi  supra,  Stamf.  PL  Cor.  77. 
g.  vide  Bractony  lib,  3.  121.  b. 

3.  There  were  3^  j^  jg  ^^  y^^  observed,  that  there  was  means  by  the  common 
means  at  com-     1        i    /.        •     i«  .     1      •  •         /•  1 

mon  lawof  de-  l^w  before  mdictment  to  protect  the  mnocent  against  lalse  accu- 
livering  an  in-  sation,  and  to  deliver  him  out  of  prison :  and  as  odium  in  the 
wfris?*"**"    said  writ  sii^nifies  hatred,  so  acia  or  atia  signifies  malice,  because 

before  in-  im-        ^°    •!       •  1  j  Y 

dictment«         malitta  est  aoida,  i,  eager,  sharp,  and  cruel. 
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And  it  is  true  that  a  writ  of  conspiracy  lies  not,  unless  the  No  writ  of 
party  is  indicted,  and  legitimo  modo  acquietatm,  for  so  are  the  jjeg'J^nllear 
words  of  the  writ;  but  that  a  false  conspiracy  betwixt  divers  the  party  w 
persons  shall  be  punished,  although  nothing  be  put  in  execution,  indicted  and 
is  full  and  manifest  in  our  book$;  and  therefore  in  27  Ass.  p.  JlJHted^bnt  a 
44.  in  the  articles  of  the  charge  of  enquiry  by  the  inquest  in  the  false  co'nspi- 
King's  Bench,  there  is  a  iiota^  that  two  were  indicted  of  confe-  ""^^y  ispnnish- 
deracy,  each  of  them  to  maintain  the  other,  whether  their  mat-  not^puVin^"^ 
ter  be  true,  or  false,  and  notwithstanding  that  nothing  was  sup-  execution. 
posed  to  be  put  in  execution,  the  parties  were  forced  to  answer  Moor  814. 
to  it,  because  the  thing  is  forbidden  by  the  law,  which  are  the  Cr.  Jac.  8. 
very  words  of  the  book;  which  proves  that  such  false  confcde-  i  Salk.  i74. 
racy  is  forbidden  by  the  law,  although  it  was  not  put  in  use  or  Lucas 219,  Ji:c. 
executed.     So  there  in  the  next  article  in  the  same  book,  in-  ^^* 
quiry  shall  be   of  conspirators   and    confederates,   who   agree 
amongst  themselves,  &c.  fulsly  to  indict,  or  acquit,  &c.  the  man- 
ner o\  agreement  betwixt  whom,  which  proves  also,  that  con- 
federacy to  indict  or  acquit,  although   nothing  is  executed,  is 
punishable  by  law  (a):  and  there  is  another  article  concerning 
conspiracy  betwixt  merchants,  and  in  these  cases  the  conspiracy 
or  confederacv  is  punishable,  although  the  conspiracy  or  confe- 
deracy be  not  executed;  and  it  is  held  in  19  it  2.  Brief  926.  ^•'°°«*^*- 
a  man  shall  have  a  writ  of  conspiracy,  although  they  do  nothing 
but  conspire  together,  and  he  shall  recover  damages,  and  they 
niav  be  also  indicted  thereof.     Also  the  usual  commission  of 
oyer  and  terminer  gives  power  to  the  commissioners  to  enquire, 
&c.  de  omnibus  coadunationibuSy  conjbederationibus,  et  falsis  alii- 
gantiis :  and  coadtinatio  is  a   uniting  of  themselves    together,  Meaning  of  tlie 
confxdcratio  is  a  combination  amongst  them,  andyi&a  alligantia  ^atb!*contoe-**" 
is  a  false  binding  each  to  the  other,  by  bond  or  promise,  toexe-  deratio:  and 
cute  some  unlawiul  act :  in  these  cases  before  the  unlawful  act  [^**?  aliigan- 
executed  the  law  punishes  the  coadunation,  confederacy  or  false  commi»8ion  of 
alliance,  *to  the  end  to  prevent  the  unlawful  act,  quia  {a)  quando    [  *  57  a.  ] 
aliquid  prohibetury  pi'ohibetHr  et  id  per  quod  pervenitur  ad  illiul:  oyer  and 
et  affectum  punitur  licet  non  sequatur  effectus  ;  and  in  these  cases  ^^'■™'"«''' 
the  common  law  is  a  law  of  mercy,  for  it  prevents  the  malignant  "^^^^^^* 
from  doing  mischief,  and  the  innocent  from  suffering  it.     Hil.  (a)  2  Inst. 48. 
37  H.  8.  in  the  Star  chamber  a  Priest  was  stigmatized  with  F.  Hardr.  i46. 
and  (b)  A.  in  his  forehead,  and  set  upon  the  pillory  in  Cheap-  ('»)Moor8i4, 
side,  with  a  written  paper ^Jbrjalse  accusation,     M.  3  &  4  Ph.  & 
Ma.  one  also  for  the  like  cause  Jfiit  stigmatiais  with  F.  Sf  A,  in 
tlie  cheek,  with  such  superscription  as  is  aforesaid.     Vide  Pro^ 
verb'  1.  Si  te  lactaverint  peccatorcs  et  dixerijit,   veni  nobiscum  tU 
insidiemur  saiiguinij  abscondamus  tendiculas  contra  insontemjrus- 
tra,  Sfc.  omnem  pretiosam  substantiam  repcriemus  et  implebiinus  do- 
mus  nostras  sjwliisy  ^r.      Fili  mi  ne  ambules  cum  eis^  S^c.  2>edes 
etiim  eorum  ad  malum  currunt,  etfestinant  ut  effundant  sanguinem, 
,  And  afterward  upon  the  hearing  of  the  case,  and  upon  pregnant 
proofs,  the  defendants  were  sentenced  for  the  said  false  confe- 
deracy by  fine  and  imprisonment.     Nota  reader,  these  confede-  What  four  in- 
racies,  punishable  by  law,  before  they  are  executed,  ought  to  gpiJ^c^erpii- 

nishublc  before  they  are  executed,  ought  to  have. 

(a)  Vid  ace  Rex  v.  Kimberty,  1   Lev.  62.    S.  C.  [6  Mod.  185.    1  Salk.  174.  Holt  151.] 
lt»T.  Braggy  2  Burr.  998.    Rex  v.  Rispal,    Iluwk.  P.  C.    Book  l*  oap.  72.  §  2. 
3Biinr«  1320.   Rex  y.  Best,  2  L.Kaym.  U67. 
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have  four  inddents:  1.  It  ought  to  be  declared  by  tome  man- 
ner of  prosecution,  as  in  this  case  it  was,  either  by  making  of 
bonds,  or  promises  one  to  the  other:  2.  It  ought  to  be  malici- 
ous, as  for  unjust  revenue,  &c.  3.  It  ought  to  be  false  against 
an  innocent:  4.  It  ought  to  be  out  of  court  voluntarily  fB). 

(b^  It  is  generally  said,  that  a  Plaintiff  can-  be  doubtful,  whether  the  entry  of  a  nolle prote- 

not  naye  a  writ  of  consputu:y  in  the  common  ^t,  by  the  Attorney  General,  is  such  a  termi- 

law  courts,  unless  he  has  been  indicted,  and  nation  of  the  suit  as  will  entitle  the  party 

lawfully  acquittedy'so  as  to  be  able  to  plead  prosecuted  to  his  action ;  proof  of  sucn  an 

outer  foit  acquit  to  a  second  indictment.     Mr.  entry  will  not  satisfy  an  allegation  that  the 

Serjeant  Hawkins  contends,  Hawk.  P.  C.  B.  plaintiff  was  lawfully  acquitted.     Goddard  y. 

1.  cap.  73.  §  3.,  that  an  acquittal  by  yerdict  is  Smith,  6  Mod.  261.  S.  C.  1  8a1k.  21. 
not  always  necessary  to  mamtain  such  a  writ.        The  old  action  for  a  conspiracy,  must  haye 

The  present  case  can  hardly  be  considered  been  brought  against  two  at  least,  for  the  gist 

as  an  authority,  inasmuch  as  it  was,  as  appears  of  the  action  is  the  conspiracy,  F.  N.  B.  114. 

from  the  report  in  Moor  813,aproceeaing  in  D.  116.  R.    And  if  one  only  had  been  found 

the  Star  Chamber,  and  the  particular  form  of  guilty,  or  if  all  except  one  had  been  dischai-ged 

action  does  not  appear.  by  matter  of  law,  tne  action  failed.  F.  N.  B* 

The  writ  of  conspiracy  has  now  given  way  115.  F.  But  an  action  on  the  case  may  be 
to  an  action  on  the  case  for  a  malicious  pro-  brought  against  one  only,  Mil/s  y.  MiUs,  Cro, 
secudon,  which  action  lies  for  a  false  and  ma-  Car.  239.  And  if  it  be  brought  against  two  or 
licious  prosecution  for  any  crime,  whether  more  defendants,  and  a  verdict  be  found  for 
capital  or  not,  though  it  do  not  proceed  to  an  all  the  defendants,  except  one,  yet  the  plain- 
actual  indictment  or  appeal ;  and  the  same  tiff  will  be  entitled  to  judgment,  although  the 
damages  may  be  recovered  in  such  action  as  declaration  state,  that  the  defendants  per  con* 
in  a  writ  of  conspiracy.  1  Hawk.  P.  C.  445.  spiratioHempereoshabUam,4rc.  Price  y,CrofU, 
edition  Curw.  and  the  cases  there  cited.  2  T.  Raym.  ISO.  Pollard y,  Evaruy  2  Show.  50» 
Selw.  N.  P.  1049.  6th  edition.  And  this  action  Serjeant  Williams's  note  (4)  Skinner  v.  Gunton^ 
on  the  case  may  be  brought,  although  the  in-  l  Saund.  228  d.  The  grounds  of  the  action 
dictment  was  preferred  coram  non  judice,  I  for  a  malicious  prosecution,  are  the  malice 
Roll's  Ab.  Action  sur  le  Case  pi.  9.  So  also  it  of  the  defendant  either  expressed  or  implied, 
may  be  brought,  although  the  indictment  may  Purcell  v.  Macnamara,  9  East,  361.;  want  of 
be  defectiye,  for  whether  the  indictment  be  probable  cause,  Farmer  v.  Darling,  4  Burr, 
good  or  bad,  the  plaintiff  is  equally  subjected  1974.  Bull,  N.  P.  14.  Byney.  Moore,  1  Marsh, 
to  the  disgrace  of  it,  and  put  to  the  same  ex-  14.  8.  C.  5  l*aunt.  187.  Nicholson  v.  CoghUl, 
pense  In  defending  himself  against  it.  Wicks  4  Barn.  &  Cress.  23. ;  and  an  injury  sustained 
y.  Fenthamy  4  T.  R.  247.  Pippet  y.  Heam,  by  the  plaintiff,  either  in  his  fame  and  credit, 
5  Bam*  &  Aid.  634.  S.  C.  1  Dow.  &  Ryl.  266.  in  his  person,  as  by  imprisonment,  &c,  or  in  his 
So  also  although  the  indictment  be  ignored,  property,  as  by  the  expenses  of  the  prosecu- 
Poyn  y.  Porter,  Cro.  Jac.  490.  tion.     Saville  v.  Roberts,  Carth.  416.  S.  C.  [1 

This  action  Jies  as  well,  when  the  party  has  L.  Raym.  374.     1  Salk.  13.  5  Mod.  394.  405.] 

been  acquitted  by  verdict  upon  an  information  Byne  y.  Moore,  Pippet  v.  Heam,  ubi  sup. 

as  upon  an  indictment ;  but  it  is  essentially  ne-  But  it  is  sufficient,  if  malice  and  want  of  pro- 

cessary  to  shew  that  the  original  prosecution  bable   cause   be  proved  as  to  some   of  the 

it  terminated*  Lewis  y.  Farrell,  \  Strange,  chaises  contained  in  the  indictment,  though 

114.    Fisher V,  Bristow,  I  Dougl.  215.    Mor-  others  may  be  true.     Reedy.  Taylor,  4  Taunt. 

^an  y.  Hughes,  S  T.  R.  225.    And  it  seems  to  616. 


■—   ■■   T 


WILLIAM  ALDRED'S  CASE. 

Mich.  8  Jacobi  Regis. 


Aldrbd  An  action  on  the  case  lies  for  erecting  a  hogstye  so  near  the  house  of  tha 

^        ^*  plaintiff  tnat  the  air  thereof  was  corrupted. 

PartIX.^7b.        *So  of  a  linie-kiln,  if  the  smoke  enters  the  plaintiff 's  house,  so  that  be 

cannot  dwell  ther6 :  so  of  a  dye-house,  &c«  if  the  filtk  runt  into  his  fisli 

pond,  &e,* 
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*Whet€  ao  easement  or  {nroflt  by  preecHptfon  u  pleaded,  another  pre- 
icription  cannot  be  pleaded  in  destruction  of  such  easement  or  profit* 
*An  action  on  the  case  lies  for  obstructing  light  and  air,  but  not  for  ob- 
structing a  prospect.*  per  Wray,  C.  J, 


William  Aldred  brouglit  an  action  on  the  case  against  Tho-  s  R^U.  i4i. 
mas  Bentoni  which  began  Trin.  7  Jacobin  rot.  2802.  in  Banco, 
that  whereas  the  plaintiff,  29  Septemb'  anno  6  Jac.  was  seised  (a) 
of  a  house,  and  a  parcel  of  land  in  length  S 1  feet,  and  in 
breadth  2  feet  and  a  half,  next  to  the  hall  and  parlour  of  the 
plaintiff  of  his  house  aforesaid  in  Harleston  in  the  county  of  Nor* 
iblk  in  fee;  and  whereas  the  defendant  was  possessed  of  a  small 
orchard  on  the  east  part  of  the  said  parcel  of  land,  praiT  Tho* 
mas  malitiose  machinans  et  intendens  ipsum  IVillielmum  de  east* 
menio  etproficuo  meisua^  etparcelP  terra  suoram  pr(jed^  impedire 
et  deprivare,  the  said  29lh  day  of  September,  anno  6  Jacobi  quod- 
dam  magnum  Ugiiile  in  dicto  horto  ipsius  Thonue  construxit  et  erex* 
ity  ac  iilud  adeo  exaltavitj  Sfc.  quod  per  ligne  illud,  8^c*  tarn  omnia 
/enestf*  et  luminaria  ipsius  Willielmi  aulce  et  camerarum  marum, 
quam  ostium  ipsius  Jfillielmi  aula  sua  pradict*  penitus  obstupat 
Juet'f  ifc.  et  prad\  Thomas  ulterius  machinans  et  malitiose  inten* 
dens  ipsum  Willielmum  midtipliciter  pragravare^  et  ipsum  de  toto 
commodoy  easimento  et  prqficuo  totius  messuagii  sui  prad*  penitus 
deprivare,  praJH  29  die  Sepf  an^  6  suprad'  quodd^  adificium  pro 
suibus  (a)  etporcis  suis  in  horto  suoprad*  tam  prope  aidam  et  con-  (a)  Hiitt.  136. 
clave  ipsius  Willielmi pradicf  erexit,  ac  sues  et  porcos  suos  in  adi*  *  ^*»'^-  ^*^* 
Jlcio  in  horto  illo  posuit,  et  HP  ibidem  per  magnum  tempus  custo* 
divitj  ita  quod  per  ^Jbetidos  et  insalubres  odores  sordidorum  pra-  [  •  58  a.  ] 
dicf  suum  et  porcorum  prad'  Thoma  in  atdam  et  conclave  prad! 
ac  alias  partes  prai  messuagii  ipsius  Willielmi  penetran*  et  injlu- 
enC  idem  Willielmus  et  famuli  suij  ac  alia  persona  in  messuagio 
sua  pracP  conversantes  et  existen\  absque  periculo  infectionis  in 
aula  et  conclavi  prad^  ac  aliis  locis  messuagii  prad^  continuare  sen 
remanere  non  potuerunt :  pratextu  cujus  idem  Willielmus  totum 
commodum,  usum,  easiamentum^  et  prqficmim  maxima  partis  mcS' 
suagii  sui  prad*  per  totum  tempus  prad*  totaliter  perdidit  et  amisit 
ad  damnum  ipsius  Willielmi  40/.  S^c.  And  the  detcndant  pleaded 
not  guilty,  and  at  the  assises  in  Norfolk  he  was  found  guilty  of 
both  the  said  n usances,  and  damages  assessed.  And  now  it  was 
moved  in  arrest  of  judgment,  that  the  building  of  the  house  tor 
bogs  was  necessary  for  the  sustenance  yf  man ;  and  one  ought 
not  to  have  so  delicate  a  nose,  that  he  cannot  bear  the  smell  of 
hogs;  for  ^x  nonjavet  delicatorum  votis :  but  it  was  resolved.  Resolution, 
that  the  action  for  it  is  (as  this  case  is)  well  maintainable ;  for  in  malntdiriable. 
a  house  four  things  are  desired  habitatio  hominis,  delectatio  inha- 
bitantisy  necessitas  luminisy  et  salubritas  aerisy  and  for  nu^ance 
done  to  three  of  them  an  action  lies,  sc»  1.  To  the  habitation 
of  a  man,  for  that  is  the  principal  end  of  a  house.  2.  For  hin- 
derance  of  the  light,  for  the  ancient  form  of  an  action  on  the 
case  was  signiQcaiit,  sc.  quod  messuagium  horrida  tenebritate  ob- 

(a)  The  plaintiff  in  this,  as  in  all  other  pos-  turbed  in  and  hindered  from  enjoying.   Vid. 

lenofy actions,  may  declare  upon  his  possession  Serjeant  Williams's  note  {i)CofytonY,  ^hebycy 

without  alledging  the  precise  estate  of  which  2  Saund.  113.,  post,  note  (b)  Bishop  of  ;fo- 

he  tt  leiied,  or  laying  any  title,  either  by  grant  rum's  cascy  10  Rep.  59  b. 
or  pieicnption,  to  ue  thing  which  he  is  dis- 
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(a)S2H.6.i.5.a.  scurotum  fuit^  therewith  agree  7  E.  S.  50.  b.  22  H.  6.  14.  (a)  by 
2  Roll.  140.        Markham,  11  H.  4.  47.  and  as  to  this  there  was  a  case  adjudged 

in  the  King's  Bench,  Trin.  29  El.  Tho.  [b)  Bland  brought  an 
An  action  lies  action  on  the  case  against  Thomas  Moseley,  and  declared  how 
forobstrncting  that  James  Bhmd  was  seised  in  fee  of  an  ancient  house  in  Ne- 
^Whereone*'  therpusegate  .in  the  Parish  of  St.  Michael  in  the  county  of  the 
prescription  is  City  of  York ;  and  that  the  said  James,  and  all  those  whose  es- 
pleadeci,an-      ^ate  he  had  in  the  said  house,  from  time  whereof,   &c.  (b)  have 

other  cannot 

be  pleaded  in  destraction  of  it.  (6)  Hutt  136.  1  Roil.  107,  558.  Yclv.  S16. 1  Bnlstr.  115. 

ll6.Godb.183. 


(b)  It  was  formerly  held,  that  a  party  could        Where  it  had  been  proved,  that  the  owners 

not  maintain  an  action  for  a  nuisance  in  stop-  of  a  fishery  and  their  lessees,  h.'id  for  above 

ping  the  lights  of  his  house,  unless  he  had  twenty  years  last  past,  publicly  landed  their 

gained  a  right  in  the  lights  by  prescription,  nets  on  another's  ground,  and  had  occasionally 

Bowry  v.  Pope^  1  Leon.  168.  S.  C.  Cro.  Eliz.  repaired  the  landing  places,  it  was  held,  that 

118.  And  the  declaration  for  a  nuisance  of  it  had  been  properly  left  to  the  jury  to  pre- 

this  kind,  was  conformable  to  this  state  of  the  sume  a  grant  of  the  right  of  landing  nets  to 

law ;  RotetoeU  y.  Prior,  2  Salk.  459.  and  the  the  owners  of  the  fishery,  although  there  was 

cases  there  cited;  but  it  has  since  been  decided  no  direct  evidence,  whether  or  not  the  owner 

that  an  action  on  the  case  lies  for  a  nuisance  of  the  land  had  any  knowledge  of  the  practice 

in  obstructing  lights,  of  which  the  party  has  of  landing  the  nets.     Gray  v.  Bond,  2  Brod. 

had  an  adverse  unexplained  enjoyment  for  20  &  Bing.  667.   S.  C.  5   B.  Moore,  527.    So 

years  or  upwards.  where  windows  had  existed  for  thirty-eight 

If. there  has  been  an  uninterrupted  posses-  years,  and  the  land  upon  which  the  obstruc- 

sion  of  light,'water,or  of  any  other  easement  for  tion  to  the  windows  had  been  raised,  was  prov- 

twenty  years,  it  affords  a  ground  for  presumhig  ed  to  have  been  occupied  by  a  tenant  for  twenty 

aright  by  grant,  covenant  or  otherwise,  accord-  years,  but  it  did  not  appear  in  what  manner 

ing  to  the  nature  of  the  easement,    and   if  the  land  had  been  occupied  for  the  eighteen 

there  is  nothing  to  rebut  the  presumption,  years  before,  it  was  helcl,  that  a  grant  might  be 

a  jury  ma^  be  directed  to  act  upon  it.     Ser-  presumed,  or,  in  the  absence  of  proof  to  shew 

jeant  Williams's  note  (2)   Yard  v.  Ford,   2  when  the  windows  were  first  put  out,  they 

Saund.  174.   Cross  v.  Lewis,  2  Barn.  &  Cress,  were  to  be  considered  as  ancient  lights.  Cross 

686.  8.  C.  4  Dow.  &  Ryl.  234.  Livett  v.  Wi/-  v.  Letvis,  ubi  sup.     It  was  also  held  in  the 

son,  3  Bing.  115.  and  vid.  the  judgment  of  same  case,  that  the  circumstance  of  the  house 

Holroyd,  J.  Williams  v.  Morland,  2  Barn.  &  the  lights  of  which  had  been  obstructed  not 

Cress.  914.  S.  C.  4  Dow.  &  Ryl.  588.  and  the  being  at  the  extremity  of  the  owner's  premises 

cases  there  cited.    But  the  rule  must  be  taken  did  not  aflcct  the  question.    In  the  case  of 

with  this  qualification,  that  the  possession  was  light,  air  and    water,   the  ceasing  to  enjoy 

with  the  acquiescence  of  him  who  was  seised  destroys  the  right,  unless  at  the  time  when  the 

of  an  estate  of  inheritance,  for  a  tenant  for  life  party   discontinues  the   enjoyment,  he   does 

or  years  has  no  power  to  grant  any  such  right,  some  act  to  shew  that  he  means  to  resume  it 

for  a  longer  penod  than  during  the  continu-  within  a  reasonable  time.     Moore  v.  Rawson, 

ance  of  his  particular  estate.    Serjeant  Wil-  3  Barn.&  Cress.  552.  S.  C.  5  Dow.  and  Ryl. 

liams's  note,  ubi  sup.    Daniel  v.  North,  11  254.    And  in  the  case  of  a  right  of  way,  if 

East,  572.     Barker  v.  Richardson,  4  Barn.  6c  such  a  right  appear  to  have  existed  in  ancient 

Aid.  579.     Wood  v.  Veal,  5  Barn.  &  Aid.  454.  times,  a  long  forbearance  to  exercise  it,  which 

S.  C.  1  Dow.  &  Ry.  20.  The  general  principle  must  be  inconvenient  and  prejudicial  to  the 

upon  which  such  a  presumpion  should  be  owner  of  the  house  or  close  to  which  such 

allowed  in  the  question  of  a  right  of  way,  is  right  of  way  is  annexed,  may  most  reasonably 

this  *'Ifwe  find  the  act  has  been  often  repeated  be  accounted  for,  by  supposing  a  release  of 

'*  (for  the  occasional  use  of  walk  or  path  across  the  right,  and  therefore  such  a  release  is  pre- 

**  a  man's  field,  would  be  hardly  such  a  use  as  sumed:  per  Abbot,  C.  J.  Doe  v.  Hilder,  2  Barn. 

'*  would  establish  the  right)  and  must  necessa-  and  Aid.  791. ;  but  such  a  non  user  of  a  right 

*'  rily   have  been    oflen   repeated  with   the  of  way,  from  which  a  release  of  the  right  is  to 

^  knowledge  of  the  persons  acting  upon  an  be  presumed,  ought  to  be  a  non  ttser  for  twenty 

adverse  right,  it  affords  a  strong  presumption  years,   vid.    the  judgment  of  Littledale,   J. 

in  favour  of  ihe  right  so  exercised.    The  Moore  v.Rowson,  ubi  sup.  Lawrence  v.  Obee, 

same  principle  is  to  be  applied  to  presump-  5  Camp.  514. 
**  tions  m  the  case  of  light,  or  of  flowing  water.         In  a  late  case,  Peorse  v.  Wolton^  tried  at 

'*  In  each  of  these  cases,  there  must  be  a  long  the  Devon  Lent  Assizes  1825,  the  pleadings 

<'  continuance  of  enjoyment  to  warrant  the  were  framed  upon  this  principle  of  presuming 

**  presumption,"  per  Abbott,  C.  J.  Bartlett  v.  a  release  from  a  long  cesser  of  enjoyment. 

Downes,  5  Barn.  &  Cress.  621.  S.  C.  5  Dow.  &  The  case  was  trespass  for  breaking  and  enter- 

Ryl.  531.  ing  several  closes  of  the  plaintifi^  &c.;  the  de- 
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had  and  have  used  to  have  for  them  and  their  tenants,  for  life, 
years,  and  at  will  in  the  west  side  of  the  said  house  seven  win- 


fendant  justified  under  a  right  of  way  over  the  sell,  alien,  release,  surrender,  and  yield  up  un- 
closes, which  right  he  claimed  in  one  set  of  to  the  said  John  Dunning,  his  heirs  and  assigns, 
pleas  by  prescription,  and  in  another  by  a  all  the  said  liberty  and  right  ofway,  so  far  as  the 
grant  contiuned  in  a  feoffment  long  ago  made  same  extended  over,  related  to,  or  in  any  man- 
to  one,  through  whom  the  defendant  claimed,  ner  affected  the  same  close,  in  which,  &c.  called 
Sa  person  seised  in  fee  at  that  time  both  of  Oldaport  court,  otherwise  the  farm-yard,  and 
e  premises  in  respect  of  which,  &c. ;  and  all  the  estate,  right,  title,  interest,  property, 
the  closes  over  which,  &c.  The  plaintiff  tra-  claim  and  demand  whatsoever  of  him,  the  said 
versed  the  prescriptive  right,  and  as  to  the  Thomas  Simmons,  of,  in,  to,  or  out  of  the 
right  ofway  by  grant,  replied  in  answer  to  the  same  liberty  and  right  of  way,  so  far  as  the 
justification  of  the  trespasses  committed  on  same  extended  over  or  related  to  or  in  any 
ooe  of  the  closes,  called  Oldaport,  a  release  manner  affected  the  same  close :  to  the  end 
by  deed  of  the  right  of  way  over  that  close  and  intent  that  the  same  liberty  and  right  of 
formerly  made  by  one  seised  in  fee  of  the  way,  so  far  as  the  same  extendea  over,  re- 
premises,  in  right  of  which  the  way  was  claim-  lated  to  or  in  any  manner  aff^ted  the  same 
ed  to  one  then  seised  in  fee  of  the  closes  over  close,  should  and  might  from  thenq^orth  cease 
which  the  right  of  way  extended,  and  that  the  and  be  for  ever  thereafter  extinguished : 
deed  was  since  lost  by  time  and  accident.  Issue  Whereby  the  said  John  Dunning  then  and 
was  joined  upon  the  fact  of  the  making  such  there  became,  and  was  seised  in  his  demesne 
deed  of  release,  that  issue  together  with  all  as  of  fee  of  and  in  the  said  close  in  which,  &c. 
the  other  issues  joined  between  the  parties  called  Oldaport  Court,  otherwise  the  farm 
was  found  for  the  plaintiff,  and  such  finding  yard,  free,  and  for  ever  discharged  of  the  said 
WIS  acquiesced  in  by  the  defendant.  liberty  and  right  of  way,  to  wit,  at  the  parish 

Perhaps  it  may  not  be  altogether  unaccept-  aforesaid,  in  the  county  aforesaid,  and  this 

able  to  annex  the  form  of  that  part  of  the  re-  the  said  plaintiff,  &c. 

plication  in  which  the   release  was  pleaded.  A  way  of  necessity  is  limited  bv  the  neces- 

Piaintiff  saith,  Prec/udi  non,  because  he  saith  sity  which  created  it,  and  ceases  if  at  any  sub- 
that  afker  the  making  of  the  said  indenture  of  sequent  period  the  party  entitled  to  it  can  ap- 
ieoffment  and  grant  in  the  said  last  plea  men-  proach  the  place  to  whicn  it  led  by  passing  over 
doned,  and  long  before  any  of  the  said  several  his  own  land.     Holmes  v.  Goring^  2  Bing.  76. 
times  when,  &c.  in  the  said  declaration  men-  In  the  case  of  ancient  lights  and  windows, 
tioned,  to  wit,  on  the  first  day  of  January,  in  a  court  of  equity  will  not  interfere  upon  every 
the  year  of  our  lord,  1760,  to  wit,  at  the  pa-  degree  of  darkening  them,  but  there  must  be 
rish  aforesaid,  in  the  county  aforesaid,  Thomas  that  sort  of  material  injury  to  the  comfort  of 
Simmons,  Esq.  was  seised  m  his  demesne  as  of  the  existence  of  those,  who  dwell  in  the  neigh- 
fee  of  and  in  the  said  farm  and  lands  with  the  bouring  house,  requiring  the  application  of  a 
appurtenances  called  Huntsdowns;  and  of  and  power  to  prevent  as  well  as  remedy  an  evil, 
in  the  said  liberty  and  right  ofway  by  the  for  which  damages  would  be  given  in  an  action 
said  indenture  of  feoffment  and  grant  granted  at  law.  The  Attorney  Generals,  Nichol,  16  Ves. 
as  in  the  said  last  plea  mentioned ;  and  John  538.  Winttanley  v.  Lee,  2  Swanst.  335. 
Dunning,  Esq.  afterwards  Baron  Ashburton,  liy  the  custom  of  London,  a  man  may  re- 
of  Ashburton,  in  the  county  aforesaid,  was  build  his  house  or  other  edifice  upon   the 
seised  in  his  demesne  as  of  fee  of  and  in  the  ancient  foundation  to  what  height  he  pleases, 
said  closes  in  which,  &c.,  in  the  said  declara-  though  thereby  the  ancient  windows  or  lights 
tioo  mentioned,  and  the  said  Thomas  Sim-  of  an  adjoining  house  are  stopped-,  if  there  be 
mons  being  so  seised  of  the  said  farm  and  no  agreement  in  writing  to  the  contrary.  Com. 
lands  with  the  appurtenances  called  Hunts-  Dig.  London,  N.  5.  See  the  custom  at  length, 
downs,  and  of  and  m  the  said  liberty  and  right  as  certified  by  the  Recorder  in  the  year  1757. 
ofway  by  the  said  indenture  of  feoffment  and  Winstatdey  v.  Lee,  ubi  sup.,  in  which  case,  the 
grant  granted  as  in  the.  said  last  plea  mention-  Master  of  the  Rolls,  Sir  T.  Plumer,  expressed 
ed;  and  the  said  John  Dunning  being  so  seised  his  opinion,  that  an  uninterrupted  enjoyment 
of  the  said  closes  in  which,  &c.  after  the  ma-  of  lights  in  that  city  for  twenty  years  afforded 
king  of  the  said  indenture  of  feoffment  and  no  ground  for  presuming  a  grant,  for  to  admit 
grant  in  the  said  last  plea  mentioned,  and  long  such   presumption  would  be  to  abolish  the 
before  any  of  the  said  several  times,   when,  custom.     In  Moseley  v.  Ball^  cited  and  recog- 
&c  to  wit,  on  the  day  and  year  last  aforesaid,  nized  as  good  law,  Hughet  v.  Kerne ,  Yelv. 
it  the  parish   aforesaid,  in  the  county  afore-  216.,  a  custom  alledged  in  the  city  of  York,  to 
ttid,bya  certain  deed  then  and  there  made  stop  lights  by  building  on  new  foundations 
between  the  said  Thomas  Simmons  of  the  one  where  no  house  was  before,  was  adjudged  void, 
part,  and  the  said  John  Dunning  of  the  other  If  the  owner  of  land  builds  a  house  on  part 
PBft,  hot  which  deed  hath  since  been  lost  and  of  the  land,  and  afterwards  sells  the  house  to 
<iatroyed  by  time  and  accident,  and  therefore  one  person,  and  the  adjacent  land  to  another, 
cumot  be  brought  into  the  said  court  here :  the  vendee  of  the  house  may  maintain  an  ac- 
<^  Kud  Thomas  Simmons  for  the  considera-  tion  a^nst  the  vendee  of  the  land  for  ob- 
tSoD  dierdn  mendoned,  did  grant,  bargab,  structmg  his  lights,  although  the  house  be  a 
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dows  or  lights  against  a  piece  of  land  containing  half  a  rood,  in 
the  parish  aforesaid,  adjoining  to  the  said  house,  which  piece  of 
land  from  titne  whereof,  &:c.  was  without  any  building,  until 
the  28th  day  of  September,  anno  2S  El.,  and  shewed  the  length 
and  breadth  of  the  said  windows  for  all  the  time  aforesaid,  by 
force  of  which  windows  the  said  James,  and  all  those  whose  es- 
tate he  had  in  the  said  house  from  time  whereof,  &c.  have  used 
to  have  for  them  and  their  tenants  aforesaid  divers  wholesome 
and  necessary  easements  and  commodities,  by  reason  of  the  open 
air  and  light,  &c.     And  that  the  said  James  the  20  September 
(a)  F.  N.  B.       an.  28  EI.  demised  to  the  plaintiff  the  said  house  for  3  (a)  years ; 
^r*i*Kft  K  1    *"^  ^^^^  '^®  defendant,  maliciously  intending  *to  deprive  him  of 
*•  •J    the  said  easements,  et  obscurare  messuagium  prced^  horrida  tene- 

(6)3  Inst.  «oi,  britate^  Sfc.  20  Nov,  ann.  29  Eliz.^  had  erected  a  new  (i)  biiild- 
^^^'  ing  on  the  said  piece  of  land,  so  near,  8cc.  that  the  said  seven 

windows  were  stopped,  whereby  the  plaintiff  lost  the  said  ease- 
ments, &c.  Et  maxima  pars  messuagii  prcedicC  horrida  tenebri- 
fate  ohscurata  fuity  8^'C>  In  bar  of  which  action  the  defendant 
pleaded,  quod  infra  pradict^  €ivitatem  Ebor^  talis  habetur,  et  a 
toto  tempore  cujus  contrarii  memoria  non  cxistit^  habebatttr  consue- 
tudOf  videlicet  J  quod  si  quis  habuerit  fenestras  et  visum  per  eaS" 
dem  versus  terram  vicini  sui,  vicinus  tile  visum  illarum  fenestrarum 
obstruere  super  terram  iUam  solebat  et  posset^  sicut  melius  viderit 
sibi  expedire.     By  force  of  which  custom  he  justified  the  stopping 

new  house,  for  the  law  will  not  permit  the  be  brought  by  the  reversioner  as  well  as  by 
vendor,  nor  consequently  any  person  claiming  the  tenant  in  possession,  each  of  them  being 
under  him,  to  derogate  from  his  grant.  Cox  entitled  to  recover  his  respective  loss.  Leader 
V.  MaihewMy  1  Vent.  237.  Palmers,  Fletcher,  v.  Moxton  and  othert,  5  Wils.  461.  S.  C.  S 
1  Lev.  122.  S.  C.  1  Sid.  167.  227.  Com.  Dig.  Black.  Rep.  924.  Bedingfield  v.  Onslow,  3 
Action  on  the  case  for  a  nuisance,  A.  So  the  Lev,  209.  Jeffer  v.  G0i)rd,  4  Burr.  2141. 
occupier  of  one  of  two  houses  built  nearly  at  Nerrers  v.  Seaborne,  W.  Jones,  326.  JSo  for  a 
the  same  time,  and  purchased  of  the  same  nuisance  in  the  lifetime  of  a  testator,  continued 
proprietor,  may  maintain  an  action  on  the  aderwards,  the  devisee  shall  have  an  action, 
case  agmnst  the  tenant  of  the  other,  for  ob-  Some  v.  Barwish,  Cro,  Jac.  231.  If  the  action 
structing  his  window  lights  by  adding  to  his  be  brought  by  the  reversioner,  the  declaration 
own  buildings,  however  short  the  previous  must  alledge  it  to  have  been  done  to  the  da- 
period  of  enjoyment  by  the  plaintiff.  Compton  mage  of  his  reversion,  or  must  state  an  injury 
V.  Richards,  1  Price  27.  So  also  where  the  of  such  a  permanent  nature,  as  to  be  neces- 
ownerofa  house  divided  it  into  two  tenements,  sariJy  injurious  to  his  reversion.  Jackson  y, 
and  let  one  of  them,  it  was  held,  that  the  lessee  Pesked,  1  M.  &  S.  234. 
was  liable  to  an  action  on  the  case  for  obstruct-  An  action  on  the  case  for  this  nuisance,  may 
ing  windows  existing  in  the  landlord's  house  be  brought  not  only  against  the  person  who 
at  the  time  of  the  demise,  though  of  recent  levied  the  nuisance,  but  also,  after  request 
construction,  and  though  no  stipulation  was  made  to  abate  it,  against  his  alienee.  Winsmore 
made  agidnst  the  obstruction.  Riviere  v.  Bouh  v.  Greenhank,  Willis,  583.  Penruddock*s  case^ 
er,  Ryan  and  Moody,  N.  P.  Rep.  24.  But  no  vol.  3.  p.  206.  Brent  v.  Uaddon,  Cro.  Jac. 
action  on  the  case  lies,  if  the  defendant  pre-  555,  And  where  a  tenant  for  years  erects  a 
vents  an  excess  in  the  plaintiff  in  using  his  nuisance  to  the  injury  of  the  plaintifTs  lights, 
rightji  Com.  Dig.  Action  on  the  case  for  a  nui-  and  then  makes  an  under  lease,  the  plaintiff 
sance,  C. ;  but  if  an  ancient  window  is  enlarged,  may  have  an  action  against  either.  RosetPcU 
the  owner  of  the  adjoining  land  cannot  law-  v.  Prior,  2  Salk.  460.  A  notice  requiring 
fully  obstruct  the  passage  of  the  light  to  any  a  removal  of  the  nuisance  led  at  the  pre- 
part  of  the  space  occupied  by  the  ancient  mises  where  the  nuisance  is  levied,  is  binding 
window,  although  a  greater  portion  of  light  upon  a  subsequent  occtipier.  Salmon  v.  Bens^ 
be  admitted  through  the  unobstructed  part  of  let/,  I  Moody  &  Ryan,  N.  P.  C.  189,  In  an 
the  enlai^ed  window  than  was  formerly  en-  action  for  obstructing  the  plaintiff's  lights,  a 
joyed.  Martin  v.  Goble,  I  Camp.  320.  Chand-  clerk  who  superintended  the  erection  of  the 
lery,  Thompson^  3  Camp.  80.  LuttreWs  case,  buildine  by  which  they  were  darkened,  and 
vol.  II.  p.  495.  who  alone  directed  the  workmen,  roav  be 
If  such  niuBance  be  of  a  permanent  nature,  joined  as  a  co-defendant  with  the  original 
and  injurioui  to  the  reveruon,  an  action  may  contractor.    Wilson  v.  Peto^  6  B.  Moore,  47. 
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of  the  said  windows  ;  and  upon  that  the  plaintiff  demurred  in 
law;  and  it  was  adjudged  by  Sir  Christopher  Wray,  Chief  Jus- 
tice, and  the  whole  Court  of  King's  Bench,  tljat  the  bar  was  in- 
sufficient in  law  (a)  to  bar  the  plaintiff  of  his  actions,  for  two  W^el^'*^^- 
reasons:    1.  When  a  man  has  a  lawful  easement  or  profit,  by 
prescription  from  time  whereof,  &c.  another  custom,  which  is 
also  from  time  whereof,  &c.  cannot  take  it  away,  for  the  one 
custom  is  as  ancient  as  the  other  :  as  if  one  has  a  way  over  the 
land  of  A.  to  his  freehold   by  prescription  from  time  whereof  vide  ante  53. 
&C.  A.  cannot  alledge  a  prescription  or  custom  to  stop  the  said 
way  (c).     2*  It  may  be,  that  before  time  of  memory  the  owner 
of  the  said  piece  of  land  has  granted  to  the  owner  of  the  said 
house  to  have  the  said  windows,  without  any  stopping  of  them, 
and  so   the  prescription  may    have  a  lawful  beginning  :  and 
Wray,  Chief  Justice,  then  said,  that  for  stopping  as  well  of  the  a)  j  R0I1.141, 
wholesome  air  {b)  as  of  light,  an  action  lies,  and  damages  shall  (c)  s  Roll.  i4u 
be  recovered  for  them,  for  both  are  necessary,  for  it  is  said,  et  (**}*  J*^*'* ^*^- 
vacitur  attra  aslherea  ;  and  the  said  words  horrida  tenrbritate,  S^c.  Ante  55.    ' 
are  significant,  and  imply  the  benefit  of  the  light.     But  he  said, 
that  for  {e)  prospect,  whicli  is  a  matter  only  of  delight,  and  not  for  obstract-* 
of  necessity,  no  action  lies  for  stopping  thereof  (d),  and  vet  it  ing  a  prospect 
is  a  great  commendation  of  a  house  if  it    has  a  long  and  large 
prospect,  unde  dicitur^  laudaturque  domtis  longos  qui  prospicii 
agros.     But  the  law  docs  not  give  an  action  for  such  things  of 
delight.     And  Solomon  says,  Ecclesiast.  11.  7«     Dtdce  lumen  est  iPaim.  53:;. 
et  delectabile  oculis  videre  solem.     Et  olim  (ut  Pluiarchus  in  Conv.  {e)  2  Roii.  141. 
7.  Sap.  refert,)  Rex  JEthiapum  inierrogafus  quid  optimum?  re-  Br. Action  sar 
spondebat  lucem  ;  quis  euim  natura  duce  tenebras  non  exhorrescit  ?  r/)Ant  51.  a. 
and  if  the  stopping  of  the  wholesome  air,  &c.  gives  cause  of  ac-  Palm.  536. 
lion,  a  fortiori  an  action  lies  in  the  case  at  bar  tor  infecting  and  (ff)  Palm.  536* 
corrupting  the  air.     And  the  building  of  a   {d)  *lime-kiln  is    l      59  a.  J 
good  and  profitable ;  but  if  it  be  built  so  near  a  house,  that  ^°  action  lies 
when  it  burns  the  smoke  thereof  enters  into  the  house,  so  that  iime-kiln  it* 
none  can  dweli  there,  an  action  lies  for  it.     So  if  a  man  has  a  the  smoke 
watercourse  running  in  a  ditch  from  the  river  to  his  house,  for  ®?*?'^^® 
his  necessary  use;  if  a  f glover  sets  up  a  (e)  lime-pit  for  calve  uouse, so tliat 
skins  and  sheep  skins  so  near  the  said  watercourse  that  the  cor-  he  canoot 

ruption  of  the  lime-pit  has  corrupted  it,  for  which  cause  his  te-  ?^^"  ^®'^' 
^     ,  1  -11  •  I  \'       o      '  •.   so  If  a  dye 

DSDts  leave  the  said  house,  an  action  on  the  case  lies  tor  it,  as  it  house,  &c.  If 
is  adjudged  in  IS  (/)  H.  7-  26.  b.  and  this  stands  with  the  rule  the  filth  raiis 
of  law  and  reason,  sc.  Prohibetur  ne  quisfociat  in  suo  quodnocere  plaintiff's  fish 
passit  aligno :  et  sic  {g)  utere  tuo  ut  alicnum  non  l^edas.     Vide  m  pond. 

~ , ■     • ' 

(c)  Where  a  particular  prescription  or  cus-  Jiadclijc^  1  Bos.  &  Pul.  285.  Bac  Ah.  Custom, 
tomispleaded,  another  prescription  or  custom  H.  and  vid.  Palmer  v.  Stone,  2  Wils.  101. 
repognant  to  it  cannot  be  replied  without  Winstanlcy  v.  Lee,  2  Swanst.  340.  WeelcM  v. 
tmcniiig  the  former  prescription  or  custom.  Sparke,  1  M.  &  S.  679.  ElUot  v.  Hardyy 
iRolLAb.  566.  Ruuell^  Broker's  case,  2  3  Bing  61.  1  Chitty  on  Pleading,  537.  4th 
Leon.  S09.  9  Leon.  218.  Murgatroffd  v.  Law,    edition. 

Carth.  117.  Spooner  v.  Day,  Cro.  Car.  432,  (d)  Acc  Knowlesv.  Richardson,  1  Mod.  55. 
8.C.  W.  Jones,  375.;  but  a  prescription  or  S.  C.  2  Keb.  611.  642.  per  Lard  Hardwiche. 
castom  may  lie  pleaded  in  answer  to  another,  Attomei/  General  v.  Doughty,  2  Ves.  453.  No 
vidMnit  a  traverse,  where  the  latter  is  not  action  can  be  maintained  Tor  opening  a  window 
incomisleat  with,  but  merely  a  qualification  to  disturb  the  plaintiff's  privacy,  per  Le  Blanc, 
of  tile  former.  Kinchin  y.  Knight,  1  Wils.  J.,  Chandler  v.  Thompson,  3  Camp.  80.  SembU 
251.  6,  C*    1  Black.  Rep.  49.    Parkins  v.    contra,  Cherringion  v  Abnei/,  2  Vem.  646. 
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the  book  of  Entries  tit.  Nusance  406.  b.  he  who  has  a  several 

piscary  in  a  water  shall  have  an  action  on  the  case  against  him 

pV  ^^\^^^*  who  erects  a  (a)  clyehouse,  ac^fimos  foeditates^  et  alia  sordida  eX" 

tra  domum  prcecV  decurrentia  in  piscariam  prced*  decurrere  fecit^ 
per  quod  idem  proficuum  piscariee  suce  prced*  totaliter  amisit^  S^c, 
And  there  is  another  precedent  against  a  dyer,  &c  quod  idem 
Henricus  in  mansiofic  sua  prced'  ob  mettim  infectionis  per  horridum 
Jcetorem  fumi^  fceditatis^  et  alionim  sordidorum^  Sfc,  per  magnum 
tempus  morari  non  audebat  (e).    So  in  tlie  case  at  bary  forasmuch 
as  the  declaration  is,  that  the  defendant  maliciously  intending 
Hard.  134         ^  deprive  the  plaintifi'of  the  use  and  profit  of  his  house,  erected 
lb)  3  Roll.  141.  a  (i)  swine  stye  tarn  prope  aulam  et  conclave  ipsius  Witlielmi^  ac 
Hut.  136.  sues  et  porcos  suos  in  cBdificio  illo  posuit,  et  ill'  ibid'  per  magtium 

*  "'  ^  •  tempns  custodivit^  ita  quod  fcetidi  et  insalubres  odores  sordidorum 
prad^  suum  et  porcorum  prccdd  Thomcc  in  aulam^  S^c.  penetran*  et 
influen\  idem  WiUielmus  ac  famuli  sui^  S^c.  in  messtia^  prcedicf 
conversantes  existen*  absque  periado  infectionis  in  aula,  Sfc,  cou" 
tinuare  seu  remanere  non  pofuerunty  prcetextu  cujus  idem  JVilV  to* 
turn  commodum^'  ^c,  maxim^e  partis  prced*  mcssuag'  ])er  totum 
tempus  prcedH  totaliter  perdidit.  To  wiiich  declaration  the  de- 
fendant pleaded  not  guilty,  and  was  found  guilty  of  the  mat- 
ter in  the  declaration  :  it  was  adjudged  that  the  plaintifi' should 
recover. 

(b)  For  what  nuisances  an  action  may  be    edition,   Vin.  Ab.    Nuisance,  G.   Com.  Dig. 
maintained,  vid.  f  Selw.  N.  P.    1105.  6th    Action  on  the  case  for  a  Nuisance,  A. 


JOHN    L  A  M  B'  S    CASE. 

Mich.  8  Jacobi  1. 


In  the  Star-chamber. 


Lamb    '  '  To  be  convicted  of  libel  in  the  Star  Chamber,  the  party  ought  to  be  either  a 

^'  contriver  of  the  libel,  or  a  procurer  of  the  contriving  of  it,  or  a  malicious 

Part  IX,-59  b.         publisher  of  it,  knowing  it  to  be  a  libel. 

What  is,  and  what  is  not  a  publication,  S.  C.  Moor,  813. 


John  Lamb,  Proctor  of  the  Ecclesiastical  Court  exhibited  a  bill 
in  the  Star-chamber  against  William  Marche,  Robert  Harri- 
son, and  many  others  of  the  town  of  Northampton,  and  against 
Shucburg  and  others,  for  publishing  two  libels,  it  was  resolved, 
that  every  one  who  shall  be  convicted  in  the  said  case,  either 
ought  to  be  a  contriver  uf  the  libel,  or  a  procurer  of  the  contriv- 
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Moor  813. 


ing  of  it,  or  a  malicious  publisher  of  it,  knowing  it  to  be  a 
libel;  for  if  one  reads  a  libel,  that  is  no  publication  of  it,  or  if  ^  ^l^  J^^ 
he  hears  it  read,  it  is  no  publication  of  it,  for  before  he  reads  5  Co.  125.  b. 
or  hears  it,  he  cannot  know  it  to  be  a  libel ;  or  if  he  hears  or  1  Lev.  241. 
reads  it,  and  laughs  at  it,  it  is  no  publication  of  it;  but  if  after 
he  has  read  or  heard  it,  he  repeats  it,  or  any  part  of  it  in  the 
hearing  of  others,  or  after  that  he  knows  it  to  be  a  libel,  he 
reads  it  to  others,  that  is  an  unlawful  publication  of  it ;  or  if  he 
writes  a  copy  of  it,  and  does  not  publish  it  to  others,  it  is  no 
publication  of  the  libel ;  for  every  one  who  shall  be  convicted 
ought  to  be  a  contriver,  procurer,  or  publisher  of  it,  knowing 
it  to  be  a  libel.     But  it  is  great  evidence  that  he  published  it,  •    ' 

when  he,  knowing  it  to  be  a  libel,  writes  a  copy  of  it  (a)  ;  un- 
less afterwards  he  can  prove  that  he  delivered  it  to  a  magistrate 
to  examine  it :  for  then  the  act  subsequent  explains  his  intention 
precedent.     Vide  reader.  Bract,  lib.  3.  tract.  De  *  corona^  cap.    [  ♦  60  a.  ] 
S6.y5.  155.     Fiat  autem  injuria^  cum  quis  pugno  percussusfuerit^  ^  ^^  jg^  j^ 
vtrberatuSf  vidneratus  seufiistihis  ccesus )  verum  etiam  cum  ei  con-  iL.Raym.4i7. 
xnthan  dictum  Juerit  ,•  vel  de  eo  factum  carmen  famosum  (b). 


(a)  Id  an  action  for  a  libel  which  was  publish- 
ed by  the  defendant  in  a  voluntary  affidavit, 
sworn  extrajudicially  before  a  magistrate,  it 
was  held  by  Wood,  B.  Malony  v.  Bartleyy 
5  Camp.  210.,  that  the  mag;istrate's  clerk  is 
not  bound  to  answer  whether  he  wrote  the 
affidavit,  and  delivered  it  to  the  magistrate ; 
because,  it  is  said,  the  bare  copying  out  of  a 
libel  is  criminal.  A  bill  of  exceptions  was 
tendered,  but  afterwards  dropped. 


(b)  In  the  late  case  of  The  King  v.  BurdeU, 
4  Barn.  &  Aid.  95.,  it  was  very  much  discussed 
at  the  bar,  whether  the  writing  of  a  libel  which 
is  never  published  by  the  author,  is  an  indict- 
able offence,  and  Lamb*9  case  and  all  the  cases 
bearing  upon  the  point  were  cited  and  com- 
mented upon,  but  as  the  case  did  not  call  for 
any  judgment  upon  the  point,  the  court  ab- 
stained from  giving  any  opinion  upon  the 
point. 


ROBERT  BRADSHAW'S  CASE. 


Trin.  10.  Jacob!  1. 


Ik  ao  action  of  covenant,  for  a  breach  of  a  covenant  contained  in  a  lease  for  S almond 
nz  years,  if  R.  should  so  long  live,  *•  that  the  lessor  had  fiill  power  and  «« . u^i*™. 
lawftil  authority  to  make  the  demise,"  the  plaintiff*  need  not  shew  that  R.   part  1X.-60  b. 
was  alive  at  the  time  of  the  commencement  of  the  lease,  or  at  the  time  of 
the  action  brought,  and  the  plaintiff*  in  assigning  the  breach  may  aver 
generally  that  the  defendant  had  not  full  power  and  lawful  authority  to 
demise,  &c.  without  shewing  what  person  had  right,  title,  &c.  in  the  lauds 
and  tenements  demised  at  the  time  of  making  the  lease,  S.  C.  Cro.  Jac. 
304.     The  case  in  Hob.  114.  appears  to  be  between  the  same  parties,  and 
was  in  the  Star  Chamber,  but  upon  entirefy  different  points,     Vid.  the 
eotiy,  Co.  Ent.  116.  Nu.  6. 
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John  Salmond  brought  an  action  of  covenant  against  Robert 
Bradshaw  in  the  King's  Bench,  which  began  HU.  6  Jac.  Regis^ 
rot.  520.  and  declared  that  Bradtihaw,  by  his  indenture  3  Aug. 
anno  7  Jac.  Regisy  demised  to  the  said  John  Salmond  divers 
lands  and  tenemei\jts  in  Stanford,  in  the  county  of  Leicester  for 
six  years,  if  Robert  Reyns,  son  and  heir  apparent  of  Nicholas 
Reyns  should  so  long  live  ;  and  covenanted  by  the  same  inden- 
ture with  Salmond,  that  the  said  Bradshaw  then  had  full  power 
and  lawful  authority  to  demise  the  premises  according  to  the  form 
and  effect  of  the  said  indenture.  Salmond  for  breach  of  the  said 
covenant  in  fact  said,  That  Bradshaw  at  the  time  of  the  making 
of  the  said  indenture  had  not  full  power  and  lawful  authority  to 
demise  the  premises  according  to  the  form  and  effect  of  the  said 
indenture,  et  sic  prad^  Robertus  conventionem  suam  prced'  cum  eo- 
dem  Jokan*  in  hac  parte  non  tenuity  sed  illam  penitus  infregiS  8f 
tllam^  4rc.  to  the  damages  of  Salmond  200/.  Bradshaw  pleaded, 
that  after  the  making  of  the  said  indenture,  there  was  a  concord 
betwixt  him  and  Salmond,  that  Bradshaw  should  pay  to  Sal- 
mond in  full  satisfaction  and  discharge  of  the  said  covenant,  and 
of  all  other  covenants  in  the  said  indenture,  12/.  which  sum 
Bradshaw  paid,  and  Salmond  accepted  accordingly:  Salmond 
denied  the  concord,  upon  which  they  were  at  issue,  and  found 
for  the  plaintiff^,  and  damages  assessed  1 3S/.  6s.  Sd.  and  costs, 
&c.  whereupon  Salmond  had  judgment  for  damages  and  costs 
in  toto  to  145/.  7^-  8^.  upon  which  judgment  Bradsnaw  brought' 
'^  a  writ  of  error  in  Camera  Scaccariiy  and  assigned  two  errors  for 
the  insufficiency  of  the  declaration ;  one  that  the  plaintiff*  Sal- 
[  •  61  a.  ]  raond  had  not  averred,  that  Robert  Reyns  was  alive  at  *  the 
time  of  the  beginning  of  the  said  lease,  nor  at  the  time  of  the 
action  brought,  et  non  allocatur ;  for  the  covenant  refers  to  the 
time  of  the  lease  made,  and  then  be  Reyns  alive  or  dead  the  ac- 
tion lies  ;  for  if  he  be  dead  before  the  lease,  then  the  lease  is 
absolute,  and  if  he  died  after  the  lease,  and  before  the  action 
brought,  yet  the  action  lies,  and  consideration  shall  be  had 
thereof  in  damages.  The  other  error  which  was  assigned  was,^that 
Salmond  in  his  declaration  had  not  shewed  what  person  had 
right,  title,  estate  or  interest  in  the  lands  and  tenements  demised 
at  the  time  of  die  making  of  the  said  indenture,  by  which  it 
might  appear  to  the  Court,  that  Bradshaw  had  not  full  power 
and  law(ul  authority  to  demise  the  premises,  and  so  enable  him- 
See  9  E.  5.  If.  self  to  an  action,  and  to  charge  the  defendant  to  answer  him  da- 
8  C^las.  a.  niages  for  the  breach  of  the  said  covenant.  But  upon  conference 
Plowd.  81.  b.  and  debate  amongst \he  Justices,  it  was  resolved,  that  the  as- 
7  £•  5»  34.  pw  signment  of  the  breach  of  covenant  was  good,  for  he  has  followed 
Co?Lit.S02rb!  ^^  words  of  the  covenant  negatively,  and  it  lies  more  properly  in 
Cr.  Jac.  312.  the  knowledge  of  the  lessor  what  estate  he  himself  has  in  the  land, 
Yciv.  228.        which  he  demises,  than  of  the  lessee  who  is  a  stranger  to  it ; 

and  therefore  the  defendant  ought  to  shew  what  estate  ne  had  in 
the  land  at  the  time  of  the  demise  made,  by  which  it  might  ap- 
pear to  the  Court,  that  he  had  full  pow^er  and  lawful  authority 
to  demise  it     Nota^  this  point  adjudged  by  both  Courts  (a). 


(a)  Vid.  ace.  Hancock  y.  Fields  Cro.  Jac    eathire  v.  Glover ^  2  Show.  460.  Doct.  pi.  61. 
170.    Muted  T.  Ballet,  Cro.  Jac.  969.   Laih'    So  where  in  debt  upon  bond  the  defendant 


61b.                                      PLEADINQS   IN   MACKAIXET'S  CASS^  111 

demanded  oyer  of  the  condition  which  was  to  a  breach  committed  in  the  life  time  of  the 

perform  coTenants,  one  of  which  was,  that  testator,  unless  there  was  an  eviction  in  such 

the  defendant  covenanted  that  he  was  seised  life  time,  Kingdon  v.  Notile,  1  M.  &  S.  355, , 

of  an  indefeasible  estate  in  fee  simple;  and  the  but  the  action  shall  go  to  the  heir  or  assignee 

defendant  pleaded  covenants  performed;  the  of  the  land,  although  the  breach  was  in  the 

plaintiff  replied,  that  he  was  not  seised  of  an  time  ^f  the  ancestor,  for  as  long  as  the  cove- 

mdefeasible  estate  in  fee  simple ;  and  the  de-  nantor  has  not  a  good  title,  there  is  a  conti- 

fendant  demurred  generally,  because  be  sup-  nuing  breach.    Kingdon  v.  Nottle,  4  M .  &  S. 

posed  that  the  plaintiff  ought  to  have  shewn  53,    So  also,  the  heir  may  have  an  action  on 

of  what  estate  the  defencunt  was  seised,  in  a  covenant,  for  further  assurance,  made  to  the 

regard  he  had  parted  with  all  his  writings  ancestor  and  his  heirs,  to  whom  lands  are 

cooceminff  the  land  in  presumption  of  law,  conveyed  in  fee,  by  husband  and  wife,  where 

and  therefore  the  plmntiffwell  knew  the  title:  the  breach  happened  in  the  time  of  the  an- 

and  it  was  not  like  Bradshau^s  casc^  because  cestor.    King  y.  Jones,  1  Marsh,  107.  S.  C. 

there  the  covenant  was  with  the  lessee  for  5  Taunt.  418.  S.  Con  error.  4M.  &d.  188. 

years,  who  had  not  the  writings.    But  it  was  Qv.  whether  the  executor,  even  in  the  case 

resolved,  that  the  breach  was  well  assigned  ot  an  eviction  of  his  testator,  could  maintain 

according  to  the  words  of  the  covenant,  and  the  action,  the  injury  being  to  the  real,  and 

jndgment  was  given  for  the  plainti^  Glinitter  not  to  the  personal  estate?  Vid.  Chamberlain  v. 

i.Audley,  T.  Raym.  14.  vid.  Seijeant  Wil-  }ViIliamson,2  M.&S.  408.  Kingdon  y.Nbttie, 

liams'f  note  (lO)  Wotton  v.  Hele,  2  Saund.  4  M.  &  S.  57. 

180  c.  Touch.  170.  note  to  Broumingy,  Wright,  That  where  the  facts  are  more  properly  in 

S  Bos.  &  Pull.  14.    Where  upon  the  grant  of  the  knowledge  of  the  defendant  than  of  the 

an  estate  of  inheritance,  the  grantor  covenants  plaintiff^  the  breaches  may  be  assigned  gene- 

tbat  he  is  seised  in  fee,  the  executor  cannot  rally,  vid.  Gale  v.  Read,  8  East,  80.  and  the 

have  an  action  of  covenant  for  damages  upon  cases  there  cited. 


MACKALLEY'S     CASE. 

On  a  special  verdict  at  the  sessions  of  gaol-delivery  held 
for  Newgate,  in  the  8th  year  of  King  James  1,  viz. 


At  the  sessions  of  gaol-delivery  for  Newgate,  holden  for  the  PartIX.-6ih, 
city  of  London  at  the  justice-hall  in  the  Old-Bailey  in  the  pa-  Indictment  of 
rish  of  St.  Sepulchre  without  Newgate,  in  the  suburbs  of  the  ^^inrt  J.  M. 
said  city,  upon  Wednesday  the  fifth  day  of  December,  in  the  as  principal  in 
8th  year  of  the  reign  of  the  Lord  James,  by  the  grace  of  God  the  first  dc- 
of  England,   France,  and  Ireland  king,  defender  of  the  faith,  f^^'^dA-M. 
and  of  Scotland  the  44tb,  before    William  Craven,    Knight,  as  principaJs  * 
Mayor  of  the  city  aforesaid,  Thomas  Fleming,  Knight,  Chief  in  ^^  second. 
Justice  of  the  said  lord  the  King,  assigned  to  hold  pleas  before 
the  King  himself,  George  Sniffg,  Knight,  one  of  the  Barons  of 
the  Exchequer  of  the  said  lord  the  King,  John  Croke,  Knight, 
one  of  the  Justices  of  the  said  lord  the  King,  of  the  Bench  (at 
Westminster),  Edward  Bromley,  Knight,  one  of  the  Barons  of 
die  said  lord  the  ^King,  of  his  Exchequer  aforesaid,  John  So- 
Aerton,  another  Baron  of  the  Exchequer  aforesaid,  Henry  Mon- 
tague, Knight^  Recorder  of  the  said  city  of  London,  and  others 
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their  companions,  Justices  of  the  said  lord  the  King  by  letters 
patent  of  the  said  lord  the  King  to  them  and  others,  or  to  any 
four  or  more  of  them  thereof  made ;  to  enquire  by  the  oath  of 

f^ood  and  lawful  men  of  the  said  city  of  London,  as  well  within 
Ibertiesas  without,  by  whom  the  truth  of  the  matter  might  best 
be  known,  of  whatsoever  treasons,  misprisions  of  treasons,  in- 
surrections, rebellions,    and   of  whatsoever    murders,    felonies, 
manslaughters,  killings,  burglaries,  misdeeds,  offences  and  inju- 
ries whatsoever,  within  the  aforesaid  city  committed,  as  in  the 
said  letters  patent  is  specified ;  and  to  the  said  treasons  and  other 
the  premises  according  to  law  and  the  custom  of  the  kingdom  of 
[     62a.]    the  said  lord  the  King  of  England,  *to  hear  and  determine;  as 
also  the  Justices  of  the  said  lord  the  King  to  deliver  the  gaol  of 
prisoners  there  being  assigned,  by  the  oath  of  Ralph  Edmunds, 
Leonard  Harwood,  John  Frost,  Edward  Davies,  John  Lyssant, 
Francis  Barton,  Edward  Parnell,  Thomas  Hyet,  Henry  Kent, 
Edward  Motley,  Humphrey  Lee,  Richard   Westcot,  William 
Fairbrolher,   Edward   Fawcet,  and  Thomas  Smith,  good  and 
Ifl^wful  men  of  the  city  aforesaid,  it  is  presented,  that  whereas  on 
Saturday  the  1 7th  day  of  November  in  the  8th  year  of  the  reign 
of  our  lord  James,  by  the  grace  of  God  of  England,   France 
and  Ireland,  King,  defender  of  the  faith,  &c.  and  of  Scotland 
the  44th,  in  the  Court  of  the  lord  the  King,  before  Richard 
OneR.R  had  Pyot,  Alderman,  then,  and  as  yet  one  of  the  Sheriffs  of  the  city 
of^debrin  the    ^^  London  aforesaid,  in  his  Compter,  situate  in  the  parish  of 
Compter  in        Saint  Michael  in  Wood-street,  London,  aforesaid,  according  to 
J'     ^"p'^"       the  custom  of  the  city  aforesaid  then  holdcn,  one  Robert  Rad- 
Sheriff  of  ford  had  levied  a  certain  plaint  upon  a  plea  of  a  debt  upon  de- 

London,  mand  of  five  hundred  pounds  against  one  John  Murray  of  Lon- 

^ainstone       j^^^  Esquire,  the  tenor  of  which  plaint  followeth  in  these  words, 

that  is  to  say,  John  Murray,  Esquire,  was  summoned  against 

Robert  Radford,  Salter,  in  a  plea  of  debt  upon  demand  of  five 

hundred  pounds;  and  thereupon  the  aforesaid  Robert  Radford 

then  and  there  demanded  process  against  the  said  John  Murray, 

according  to  the   custom  of  the  city  aforesaid    to  be  served : 

upon  which,  at  the  request  of  the  said  Robert  Radford,  in  this 

sort,  in  the  same  Court  it  was  proceeded,  that  the  aforesaid 

^f  ^'  **?  ^^^'"^  Richard  Pyot  then,  and  yet  one  of  the  Sheriffs  of  the  city  afore- 

oordiDg  to^e   ^^^^9  ^^  ^"^  Richard  Fells,  then  one  of  the  Seijeants  at  mace  6f 

cnBtom  of  the    the  Sheriff,  and  Minister  of  the  Court  aforesaid,  by  word  of 

^"d'd^p     "^o"^^*  according  to  the  custom  of  the  city  aforesaid,  command- 

Serjeant  at   '    ^^  ^^^^  ^^  ^^^  ^^'^  Serjeant  at  mace  should  take  and  arrest  the 

Mace  of  the      aforesaid  John  Murray  by  his  body,  if  he  should  be  found  with- 

r  ^^"th  *^  "d"     ^"  ^^^  liberties  of  the  city  aforesaid,  so  that  he  should  have  the 

Murray.  body  of  the  said  John   Murray  at  the  next  Court  of  the  said 

lord  the  King,  at  the  Guildhall  of  the  city  aforesaid,  situate  in 

*    the  parish  of  St.  Lawrence  in  the  Old  Jewry,  in  the  ward  of 

Cheap,  London,  aforesaid,  upon  Wednesday  the  21st  day  of 

November,  in  the  8th  and  44th  years  aforesaid  to  be  holden,  to 

R.F.  after-       answer  the  aforesaid  Robert  Radford  in  the  plea  of  his  plaint 

Nov.*between  aforesaid  :  by  virtue  of  which  command,  the  said  Richard  Fells 

the  hours  of  5    the  said  John  Murray  afterwards,  that  is  to  say  on  the  18th  day 

*"1  d^h"'*H  ^^  ^^^  ^^'^  month  of  November  in  the  said  years  of  the  lord  the 

Murray.  ^  ^^    ^ovf  King  abovesaid,  between  the  hours  of  five  and  six  in  the 
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afternoon  of  the  same  day  at  London  aforesaid,  tliat  is  to  say, 
in  the  parish  of  St.  Martin  Bowyer-row,  in  the  ward  of  Far- 
rington*within  London  aforesaid,  in  the  common  King's  high- 
way there,  by  his  body  took  and  •arrested,  and  then  and  there    [  •  62  b.  ] 
had  in  his  custody ;  and  the  aforesaid  John  Murray,  so  under 
the  custody  of  the  said  Richard  Fells,  by  virtue  of  the  command 
aforesaid,  then  and  there  (as  before  is  said)  being,  it  so  then  and 
there  happened,  that  the  said  John   Murray  late  of  London,  T?®***^i 
Esquire,  otherwise  called  John  Murry  of  London,  Esquire,  one  j.e.  and 
John  Mackall,  late  of  London,  yeoman,  otherwise  called  John  A.  M.  wiU^  in* 
Mackalley,  late  of  London,  yeoman,  qne  John  Engles,  late  of  {^"^  *°/j**i"^ 
London,  yeoman,  otherwise  called  John  English,  late  of  London,  Murray,  mide 
yeoman,  and  one  Archibald  Miller,  late  of  London,  yeoman,  an  assault 
not  having  the  fear  of  God  before  their  eyes,  but  moved  and  se-  ^P°p  ^^^  **'^ 
doced  by  the  instigation  of  the  devil,  with  force  and  arms,  that 
is  to  say,  with  swords,  &c.  to  the  intent  him  the  said  John  Mur- 
ray from  his  arrest  aforesaid  then  and  there  to  rescue,  in  and 
apon  the  aforesaid  Richard  Fells  then  and  there  made  an  as- 
sault and  affray,  in  which  said  affray  the  aforesaid  John  Mackall,  ^^h"sword^* 
otherwise  called  John  Mackalley,  with  a  sword  called  a  rapier,  then  and 
made  of  iron  and  steel,  of  the  value  of  I2d.  which  he  the  said  there  struck 
John  Mackall,  otherwise  called  John  Mackalley,  in  his  right  a*idgtve^i^* 
hand  then  and  there  had  and  held,  the  said  Richard  Fells  in  and  a  mortal 
upon  the  left  part  of  his  body,  under  the  left  shoulder-blade  of  wound; 
the  said  Richard,  feloniously,  voluntarily,  and  of  malice  afore- 
thought, then  and  there  struck  and  thrust  in,  giving  to  the  said 
Richard  Fells  then  and  there  with  the  sword  aforesaid,  called  a  ra- 
pier, in  and  upon  the  left  part  of  his  body,  under  the  left  shoulder, 
one  blow  and  mortal  wound,  of  the  lengthof  half  an  inch,  and  of  the 
breadth  of  half  an  inch,  and  of  the  depth  of  6  inches,  of  which  said  ^^^i^^^yI  * 
stroke  and  mortal  wound  aforesaid,  the  aforesaid  Richard  Fells  died, 
then  and  there,  that  is  to  say,  in  the  parish  and  ward  last  aforesaid, 
instantly  died.    And  further  the  jurors  aforesaid  present,  that  the  !J!f*®  **^**  _  „ 
aforesaid  John  Murray,  late  of  London,  Esquire,  otherwise  called  and'AfM.' 
John  Murry,  late  of  London,  Esquire,  the  aforesaid  John  Engles,  were  there 
late  of  London,  yeoman,  otherwise  called  John  English,  late  of  ^j***.*!?  *°^ 
London,  yeoman,  and  the  aforesaid  Archibald  Miller,  late  of  *  ®    °^' 
London,  yeoman,  on  the  said  18th  day  of  November  in  the  years 
Sth  and  44th  abovesaid,  between  the  hours  aforesaid,  in  the  pa- 
riah, ward,  and  place  last  aforesaid,  feloniously,  voluntarily,  and 
of  their  aforethought  malice  were  present,  fighting,  procuring, 
helping,  abetting,  and  comforting  the  aforesaid  John  Mackail, 
late  of  London,  yeoman,  otherwise  called  John  Mackalley,  late 
of  London,  yeoman,  to  the  aforesaid  Richard  Fells  in  manner 
and  form  aforesaid  to  be  killed  and  ^murdered  ;  and  so  the  ju-    [  *  63  a.  ] 
rors  aforesaid  say,  that  the  aforesaid  John  Mackall,  late  of  Lon-  conclusion 
don,  yeoman,  otherwise  called  John  Mackalley,  late  of  London,  &c. 
teoman,  John  Murray,  late  of  London,  Esquire,  otherwise  call- 
ed Jc^n  Murry,  late  of  London,  Esquire,  John  Engles,  late  of 
London,  yeoman,  otherwise  called  John  English,  late  of  Lon- 
don, Teoman,  and  Archibald  Miller,  late  of  London,  yeoman, 
the  aforesaid  Richard  Fells  at  London  aforesaid,  that  is  to  say, 
IB  the  parish  and  ward  last  aforesaid,  feloniously,  voluntarily, 
uri  oTdieir  aforethought  malice,  in  manner  and  form  aforesaid, 
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Plea :  Not 
Guilty. 


Special  Ter- 
dict:  witliin 
the  City  of 
London  there 
ia  a  Conrt  of 
Kecord  held  in 
the  Compter, 
before  one  of 
the  Sheriffi,  in 
vrhich  there  is 
a  custom  for  all 
persons  to  levy 
plaints  of  pleas 
of  debt,  and  to 
cause  the  same 
plaints  to  be 
entered  in  a 
book  of  the 
porter. 


[  •  63  b.  ] 


The  plaints  so 
entered  used  to 
be  eotere  J  of 
record  in  the 
Kolls  of  the 
Conrt,  vrithin 
a  reasonable 
time. 

And  there  is  a 
custom  that  a 
Serjeant  at  ' 
Mace  of  the 
Sheriff,  at  the 
request  of  the 
party  whose 
plaints,  &c. 
were  entered 
ia  (be  said 


killed  and  murdered,  against  the  peace  of  the  lord  the  now  King, 
his  crown  and  dignity,  &c.  and  upon  this,  at  the  self  same  ses- 
sions before  the  aforesaid  Justices,  the  aforesaid  John  Murray, 
otherwise  Murry,  John  Mackall,  otherwise  Mackalley,  John 
Engles,  otherwise  English,  and  Archibald  Miller,  in  the  cus- 
tody of  the  said  Richard  Pyot,  and  Francis  Jones,  Sheriffs  of 
the  city  aforesaid,  being  in  the  gaol  of  Newgate  aforesaid,  to  the 
bar  there  brought  in  their  proper  persons  came  and  severally  be- 
ing asked,  how  of  the  felony  and  murder  aforesaid  they  would 
acquit  themselves?  every  one  of  them  for  himself  severally  said, 
that  he  was  not  thereof  guilty ;  and  thereof  for  good  and  ill  se- 
verally put  himself  upon  the  country ;  and  Richard  Langley, 
Esquire,  who  in  this  behalf  prosecutes  for  the  lord  the  King 
likewise;  therefore  immediately  came  a  jury  thereof,  and  the 
jurors  of  that  jury,  by  the  Sheriffs  aforesaid,  of  the  city  afore- 
said impanelled  being  called,  that  is  to  say,  William  Morgan, 
Thomas  Dalbie,  Thomas  Evans,  Thomas  Austin,  Solomon 
Green,  William  Chewn,  William  Ellil,  Metcalf  Allington,  John 
Drake,  William  Taylor,  Owen  Davies,  and  Thomas  Damport 
appeared,  who  to  speak  the  truth  of  and  upon  the  premises  be- 
ing chosen,  tried,  and  sworn,  say  upon  their  oath,  that  the  city 
of  London  is,  and  from  all  time  whereof  the  memory  of  man  is 
not  to  the  contrary',  hath  been  an  ancient  city ;  and  that  within 
the  city  aforesaid  for  all  the  time  aforesaid  there  hath  been  a 
Court  of  Record  holden  in  the  Compter,  situate  in  the  parish 
of  St.  Michael  in  Wood-street  aforesaid,  before  one  of  the 
Sheriffs  of  the  city  aforesaid,  for  the  time  being ;  and  thi$  with- 
in the  city  aforesaid  there  is  such,  and  from  the  whole  time  afore- 
said, there  was  such  a  custom,  that  in  the  aforesaid  Court,  all 
and  singular  persons  from  the  whole  time  aforesaid  were  used 
to  levy  plaints  of  pleas  of  debt,  amounting  to  whatsoever  sum 
against  any  person  whomsoever,  and  to  cause  the  same  plaints  to 
be  entered  in  a  book  of  the  porter  of  the  Compter  aforesaid, 
and  that  from  the  whole  time  aforesaid  there  was,  and  is  a  por- 
ter of  the  Compter  aforesaid,  which  porter  of  the  Compter 
aforesaid  for  the  time  being,  from  the  whole  time  aforesaid^  was 
an  officer  of  one  of  the  Sheriffs  of  the  city  aforesaid,  to  enter 
plaints  *in  form  aforesaid  levied  in  the  book  of  the  Porter  of 
the  Compter  aforesaid  against  any  person  whatsoever,  at  the  suit 
of  any  person  whatsoever,  in  pleas  of  debt,  amounting  to  what 
sum  soever,  in  a  certain  short  and  summary  manner.  And  that 
the  plaints  aforesaid  in  the  book  of  the  Porter  aforesaid  enter- 
ed, from  the  whole  time  aforesaid,  used  to  be  transferred  and  en- 
tered of  record,  in  the  rolls  of  the  Court  aforesaid  in  due  form 
of  law,  within  reasonable  and  convenient  time  after  the  entry  of 
the  same  in  the  book  of  the  Porter  aforesaid ;  and  that  in  the 
city  aforesaid,  there  is,  and  for  the  whole  time  aforesaid,  there 
was  a  custom,  that  any  person  being  a  Serjeant  at  mace  of  the 
said  Sheriff,  and  a  minister  of  the  Court  aforesaid,  at  the  request 
of  the  party,  whose  plaints  so  are  levied,  ex  officio,  was  used 
after  the  entry  of  the  same  plaints  in  the  book  of  the  Porter 
aforesaid,  as  well  before  the  entry  of  the  same  plaints  in  the  rolls 
of  the  Court  aforesaid,  as  after  the  entry  thereof  in  the  rolls  of 
the  Court  aforesaid^  to  take  and  arrest  by  his  body  any  such 
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person  against  whom  such  plaints  were  levied,  to  answer  to  the  ^^^y  **  ^®^> 
plaint  of  4uch  person,  without  any  other  command  by  word  of  the^ent% 
mouthy  or  otherwise  to  such  Serjeant  at  mace,  and  minister  of  thereof  in  the 
the  Court  aforesaid  in  that  behalf  directed  or  to  be  directed.  c^o*t*^^|j5fo„t 

any  other  command  to  arrest  the  party  against  whom  the  plaint  was  levied. 

And  the  jurors  aforesaid  say  upon  their  oath  aforesaid,  that  on  The  said  R. 
the  aforesaid  Saturday  the  17th  day  of  November,  in  the  year  of  thV^saicT r!  F. 
our  Lord  I6l0,  the  aforesaid  Robert  Radford,  citizen  of  Lon-  to  enter  a 
don,  requested  the  aforesaid  Richard  Fells,  then  one  of  the  Ser-  plaint  in  debt 
jeants  at  mace  of  the  said  Richard  Pyot,  then  one  of  the  She-  the  said  R.  R. 
rifis  of  the  city  aforesaid,  that  he  the  said  Richard  Fells  would  against  the 
cause  to  be  levied  a  plaint  of  debt  of  500/.  in  the  Compter  afore-  *^^A^""^; 
said,  at  the  suit  of  the  said  Robert  Radford,  against  the  afore-  him:  the  said 
said  John  Murray,  Esq.  and  thereupon  would  arrest  the  afore-  R.F.  i7  Nov. 
said  John  Murray,  to  answer  to  the  aforesaid  Robert  Radford,  p*ain**|*he 
in  the  plaint  aforesaid ;  and  the  said  Richard  Fells  thereuponwas  kvied».and  the 
at  the  said  Compter  in  the  parish  of  St.  Michael  in  Woodstreet  plaint  was  en-j 
aforesaid,  and  there  on  the  said  17  th  day  of  November  in  the  porter'Vbaok 
8th  and  44th  years  aforesaid,  caused  to  be  levied  a  plaint  of  debt  and  was  after- 
of  500L  against  the  aforesaid  John  Murray,  at  the  suit  of  the  ^a^ds  entered 
aforesaid  Robert  Radford,  which  plaint  then  was  entered  in  the  thei^ord^ 
Porter's  book  of  the  Compter  aforesaid,  as  in  the  like  cases 
usually  it  is,  and  according  to  the  custom  aforesaid  in  these 
words,  ss.  John  Murray,  Esq.  against  Robert  Radford,  Salter, 
debt  500/.  pledges  Fleat,  Strcat,  by  Richard  Fells,  Serjeant: 
wbioli-plaint  ajfterwards  was  entered  of  record  in  the  rolls  of  the 
Courf  of  the  Compter  aforesaid  in  these  words,  ss.  Saturday  the 
17th  day  of  November  in  the  8th  year  of  the  reign  of  King  viz.  17  Nov. 
James,  of  England,  France,  and  Ireland,  and  of  Scotland  the  ^^' 
44th,    John    Murray,    Esquire,    S.    against    Robert  Radford, 
Salter,  in  a  plea  of  debt  upon  *demand  500/.  pledges  of  prose- 
cuting, John  Fleat  and  Richard  Streat,  by  Fells  Serjeant,  &c.    L     64  a.  ] 
But  the  jurors  aforesaid  upon  their  oath  say,  that  the  entry  afore-  _. 
said,  in  the  rolls  of  the  Court  aforesaid  made,  was  on  Monday  the^nlliswas 
the  19th  day  of  November  in  the  8(h,  and  44'th,  years  aforesaid,  made'  19  Nov. 
and  not  before.  And  that  the  said  Richard  Fells  upon  Sunday  the 
said  18th  day  of  November  with  three  other  officers  in  his  com- 
pany, stayed  about  the  gate  called  Ludgate,  within  the  liberties 
of  the  city  aforesaid,  by  virtue  of  the  [Maint  aforesaid,  to  arrest 
the  aforesaid  John  Murray  as  he  should  pass  by :  and  afterwards  xhe  said  R.  F. 
when  the  said  John  Murray,  between  the  hours  of  five  and  six  is  Nov.  be- 
io  the  afternoon  of  the  said  18th  day  of  November,  walked  and  J,^,^^°of  ^^^ 
pissed  by  and  through  Ludgate  aforesaid,  in  the  common  King's  and  six,  p.  M. 
highway,  with  six  other  persons  in  his  company  (the  said  persons  arrested  the 
being  armed),  the  said  Richard  Fells,  then  being  one  of  the  f^lL^U'rf^'l' 
oeijeants  at  mace  of  the  said  Richard  ryot,  then  one  ot  the  highway,  six 
Sheriffs  of  the  city  aforesaid  sworn  and  known,  and  a  minister  persons  armed 
of  the  Court  aforesaid,  near  Ludgate,  in  the  said  common  King's  gaid  Alun-ay  ** 
k^way,  in  the  aforesaid  parish  of  St.  Martin  Bowyer-row,  in 
die  aforesaid  ward  of  Farrington-within,  London  aforesaid,  came 
to  the  said  John  Murray,  and  him  the  said  John  then  and  there 
within  the  arms  of  the  said  Richard,  by  virtue  of  the  premises, 
togk  and  held,  and  to  the  said  John  Murray  as  in  tliQ  word$ 
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Bat  did  not 
shew  the  said 
Murray  bis 
warrant,  but 
had  his  mace 
with  him.    R. 
F.  and  the 


ray  called  to 
the  said  per- 
sons to  draw. 


saying  to  htm     following  presently  said :  I,  meaning  him  the  said  Richard  Felts, 
^arrest  yon,      gj^est  you,  nieaninpr  the  said  John  Murray,  in  the  King*s  name, 

at  the  suit  of  Mr.  Radford,  the  said  Robert  Radford,  in  the 
plaint  aforesaid  named,  meaning.  But  the  said  jurors  say,  that 
the  aforesaid  Richard  Fells,  at  the  time  of  the  arrest  aforesaid, 
did  not  shew  to  the  said  John  Murray  any  warrant,  or  his  mace, 
but  say,  that  the  aforesaid  Richard  Fells  then  carried  and  had  at 
the  back  of  the  said  Richard  his  mace,  and  that  none  of  the 
officers  aforesaid  who  came  in  the  company  of  the  said  Richard 
Fells,  any  weapon  then  had  ; 

officers  with  him  had  no  weapon. 

The  said  Mur-       And   the  said  John    Murray  looking  about   him,    and  stri- 
ving with  the  said  Richard  Fells,  then  and  there  said  to  those 
persons,  who  came  in  the   company  of  the  said  John  Murray, 
in  these  English   words;    Draw,    draw,  rogues;    upon  which 
The  said  J.  M.  the  said  John   Mackall,  otherwise  Mackalley,  and  John  En- 
theirrapiers      S'^^*    Otherwise    English,  then    and  there    being  in    the  com- 
and  the  said  J.  pany  of  the  said  John  Murray,  drew  their  rapiers;    and  the 
M.  with  intent  g^id  Richard  Fells  and  John  Murray  then  being  fallen  upon  the 
said  Murray^,     ground,  and  the  said  Richard  Fells  lying  uppermost,  the  said 
with  his  sword  John  Mackall,  otherwise  Mackalley,  with  his  rapier  drawn,  run 
R^^^^ji!^*  *****  to  the  said  Richard  Fells,  then  and  there  to  rescue  the  said  Mur- 
ray from  the  arrest  aforesaid,  and  with  his  sword  aforesaid  the 
said  Richard  Fells  struck,  and  thrust  in,  giving  unto  the  said 
t  *  64  b.  ]    Richard  Fells  in  and  upon  the  left  part  of  his  *body,  under  the 
left  shoulder  blade  of  the  said  Richard,  the  stroke  and  mortal 
wound  in  the  indictment  aforesaid  mentioned,  of  which  wound 
the  said  Richard  Fells  then  and  there,  that  is  to  say,  in  the  pa- 
fish  and  ward  last  aforesaid,  instantly  died :  and  further  thejurors 
aforesaid  say,  that  at  the  time  of  the  killing  of  the  aforesaid  Ri- 
The  said  Mnr-  chard  Fells,  in  manner  and  form  aforesaid,  the  said  John  Mur- 
ray and  J.E.     jpgy^  ^^j  John  Engles,  otherwise  English,  were  present,  and  aid- 
ing to  the  said  John  Mackall,  otherwise  Mackalley,  to  him  the 
said  Richard  Fells  in  manner  aforesaid,  to  be  killed ;  but  whether 
upon  the  whole  matter  aforesaid  by  thejurors  aforesaid,  in  form 
aforesaid  found,  the  killing  aforesaid  of  the  said  Richard  Fells 
in  form  aforesaid  done,  be  murder  or  not,  the  jurors  aforesaid 
are  ignorant;  and  thereof  pray  the  advice  of  the  Justices  and 
Court  here;  and  if  upon  the  whole  matter  aforesaid  it  shall  seem 
to  the  Justices  and  Court  here,  that  the  aforesaid  killing  of  the 
aforesaid  Richard  Fells  be  murder,  then  thejurors  aforesaid  say 
upon  their  oath  aforesaid,  that  the  aforesaid  John  Murray,  John 
Mackalley,  and  John  English,  are  guilty,  and  every  one  of  them 
is  guilty  of  the  murder  of  the  said  Richard  Fells,  in  manner  and 
form  as  by  the  indictment  aforesaid  against  them  it  is  supposed; 
and  that  they  at  the  time  of  the  murder  aforesaid,  in  form  afore- 
said committed,  had  no  goods  or  chattels,  lands  or  tenements  to 
the  knowledge  of  thejurors  aforesaid.     And  if  upon  the  whole 
matter  aforesaid  in  form  aforesaid  found,  it  shall  seem  to  the  Jus- 
tices and  Court  here,  that  the  aforesaid  killing  of  the  aforesaid 
Richard  Fells,  in  form  aforesaid  committed,  be  not  muixler ;  then 
thejurors  aforesaid  say  upon  their  oath  aforesaid,  that  the  afore- 
said John  Murray,  John  Mackall,  and  John  Engles,  are  not 
guilty,  nor  any  of  tbem  is  guilty  of  th«  murder  of  the  aforesaid 


were  present 
&c. 


The  Jnry 
prays  the  ad 
vice  of  the 
CoorL 


64  b» — 65  a.  mackalley'^  c^SE*  117 

Richard  Fdls,  as  they  have  alleged,  nor  for  that  occasion  ever 
withdrew  themselves,  or  anj'  of  them  withdrew  himself:  and  if 
upon  the  whole  matter  aforesaid  in  form  aforesaid  found,  it  shall 
seem  to  the  Justices  and  Court  here,  that  the  killing  of  the  afore- 
said Richard  Fells  in  form  aforesaid  done,  be  felony  or  man- 
slaughter ;  then  the  jurors  nforesaid  say  upon  their  oath  afore- 
said, that  the  aforesaid  John  Murray,  John  Mackatl,  and  John 
Eiigies  are  guilty,  and  every  of  them  is  guilty  of  the  felony  and 
man-slaughter  aforesaid,  and  that  they  have  no  goods  nor  chat- 
tels, lands,  or  tenements,  &c.     And  farther,  the  jurors  aforesaid  And  find  A.M. 
say  upon  their  oath  aforesaid,  that  the  aforesaid  Archibald  Mil-  °®*  g'**^*^' 
ler  in  tiie  said  indictment  named,  of  the  felony  and   murder 
aforesaid  is  not  guilty,  nor  for  that  occasion  ever  withdrew  him- 
self.    Therefore  it  is  considered  by  the  Court,  that  the  afore- 
said Archibald   Miller  go   thereof  acquitted  without  day,  &c. 
And  because  the  Court  here,  of  giving  their  judgment  of  and 
upon  the  premises,  concerning  the  aforesaid  John  Murray,  John  Caria,  &c. 
Mackail,  *flnd  John  Engles  are  not  yet  advised,  day  is  given  to    [[  *  65  a.  j 
tbe  aforesaid  John  Murray,  John  Mackail,  and  John  Engles, 
QDtil  the  next  sessions  of  gaol-delivery  aforesaid,  for  the  afore- 
said city  to  be  holden,  they  under  the  custody  of  the  aforesaid 
Sheriffs  in  the  mean  while  committed  safely  to  be  kept,  for  to 
bear  their  judgment  thereof,   &c.     And  because  the  Justices 
aforesaid  are  not  yet,  &c. 


M  A  C  K  A  L  L  E  Y'S    CASE, 

In  killing  a  Serjeant  of  London. 


Pasch.  9  Jacobi  1. 


Ow  an  indictment  of  murder  for  killing  a  serjeant  of  the  mace  in  London,  Rkx 

the  jury  found  a  special  verdict,  and  upon  argument  before  all  the  judges,   %m,^'  , -g- 

upon  exceptions  being  made  to  the  indictment,  it  was  resolved,  and  others. 

1.  An  arrest  in  the  night,  whether  at  the  suit  of  the  King  or  of  a  subject,  is  P*""'  IX.-6d  b. 

lawful.    The  Court  will  not  take  notice  ex  officio,  that  a  certain  hour  is 

part  of  the  night,  without  the  words  in  node  ejutdem  diei  or  noctanter, 

8.  An  arrest  on  a  Sunday  is  good,  no  judicial  acts  can  be  done  on  a  Sunday, 

imnisteri.1  may. 

5.  An  indictment  describing  the  Court  of  which  the  deceased  was  the 

oflioer,  as  situated  in  the  parish  of  Saint  Michael  in  Wood  Street,  without 

aiming  the  ward,  is  sufficient. 

4.  TMer  in  eadem  curia  procetsum  fuU  coupled  with  the  averment  that 

the  coort  was  held  in  a  certain  parish,  fully  shews  where  the  Sheriff 

conummded  the  officer  to  make  the  arrest. 


\ 
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S.  Where  the  precept  was  stated  to  be>to  arrest  the  defendant  if  he  shoaU 
be  found  within  the  liberties,  &c.  and  the  ari*est  was  averred  to  have  been 
made  in  the  parish  of  M.  in  the  ward  of  F.  within  London ;  the  indictment 
is  good. 
Upon  exceptions  to  the  special  verdict,  the  Court  resolved : 

1.  The  verdict  is  good,  although  the  indictment  averred  that  the  sheriflT 
made  a  precept  to  the  de'ceased,  and  the  verdict  found  an  arrest  made 
according  to  the  custom  without  any  precept.  I.  Because  it  is  sufficient 
if  the  substance  of  the  matter  is  found,  and  the  indictment  might  have 
been  general,  that  he  feloniously  and  of  his  malice  prepense  killed  the 
deceased.  2.  Because,  besides  the  special  matter  which  implies  malice,  it 
is  expressly  averred  in  the  indictment  that  he  feloniously  and  of  malice 
aforethought  killed  the  deceased. 

2.  The  custom  of  London,  that  after  the  plaint  entered,  the  defendant  may 
be  arrested  without  being  first  summoned,  is  good. 

If  a  minister  of  justice  is  killed  in  the  execution  of  process,  it  is  murder, 

although  such  process  is  apparently  erroneous. 

If  a  sheriff)  justice  of  peace,  chief  constable,  petit  constable,  watchman,  or 

any  other,  be  killed  in  the  execution  of  their  office,  it  is  murder. 

If  an  officer  or  minister  of  the  law  is  resisted  or  assaulted  in  the  execution 

of  his  office,  he  is  not  bound  to  fly  to  the  wall  as  others  are. 

3.  After  the  plaint  is  entered  in  the  porter's  book,  and  before  it  is  entered 
in  the  court  before  the  sheriff,  the  defendant  may  be  arrested  by  the  custom 
of  London. 

4.  An  officer  making  an  arrest  ought  to  shew  at  whose  suit,  out  of  what 
court,  and  for  what  cause  he  made  the  arrest,  when  the  party  arrested 
submits  himself  to  the  arrest,  but  not  where  the  party  resists.  If  an  officer 
having  process  to  arrest  a  party  is  killed  by  the  party  before  any  arrest 
made  in  order  to  prevent  the  arrest,  it  is  murder. 

5.  Where  the  jury  doubt,  whether  the  facts  proved  amount  in  law  to 
murder,  they  may  find  a  special  verdict,  stating  the  facts  as  proved,  and 
leaving  the  inference  to  the  judges,  who  may  give  judgment  of  death,  if 
they  think  the  offence  is  murder,  though  the  killing  is  not  found  to  be 
felonious. 

6.  A  public  bailiff*  need  not  shew  his  warrant,  although  it  is  demanded  :  a 
special  bailiff  need  not  unless  it  is  demanded.  If  notice  of  being  an  officer 
were  necessary,  the  words  **  I  arrest  you  in  the  king's  name  "  are  a  suffi- 
cient notice. 

7.  The  request  made  by  the  party  levying  the  plaint  in  the  sheriff^s  court, 
to  arrest  the  defendant,  may  be  before  as  well  as  after  the  entry  of  the 
plaint. 

8.  An  objection  made  that  the  verdict  was  repugnant  in  first  finding 
that  the  plaint  was  entered  of  record  in  these  words, "  j  7  November",  and 
then  in  finding  that  the  entry  of  record  was  made  19th  November;  was 
disallowed,  for  it  must  be  taken  that  the  plaint  was  entered  of  record 
before  the  arrest. 

9.  It  was  objected  that  the  custom  of  London  is  not  good,  in  that  the 
entry  of  the  plaint  upon  which  the  party  was  arrested  was  without  form, 
and  so  short  and  obscure  that  opus  est  inierprete;  held  the  custom  is  good, 
for  it  is  but  a  short  remembrance  to  draw  the  declaration  at  lai^  aftei^ 
wards  in  the  Court  of  Pleas,  which  by  the  custom  is  sufficient  to  arrest 
huD.  S.  C.  [Cro.  Jac.  279.  Jenk.  Cent.  291.} 
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By  the  King's  command  all  the  judges  of  England  were  ordered  Vin.  Ab.  Cn?. 
to  meet  toother  to  resolve  what  tne  law  was  upon   the  said  don'l!.  2."' 
record;  and  accordingly  all  the  judges  of  England,  and  barons  Com.  dIk. 
of  the  Exchequer  met  together  the  beginning  of  JHilary  Term  London  N.i. 
now  last  past,  and  heard  counsel  learned  upon  the  special  ver- 
dict, as  well  of  the  prisoners,  as  of  the  King ;  that  is  to  say, 
Serjeant  Harris  the  younger,  Anthony  Diot  and  Randall  Crewe 
of  counsel  with  the  prisoners ;  and  Yelverton,   Walters,  and 
Coventry,  for  the  King.     And  the  matter  was  very  well  argued 
by  counsel  learned  on  both  sides,  at  two  several  days  in  the 
same  term;  and  divers  exceptions  were  taken  to  the  indictment 
and  to  the  verdict  also.     First,  against  the  indictment  five  ex- 
ceptions were  mored  (a).     1.  Because  it  appears,  that  the  arrest 
was  tortiodb,  and  by  consequence  the  killing  of  the  Serjeant 
could  not  be  murder,  but  manslaughter,  and  they  argued  that 
the  arrest  alledged  in  the  indictment  Was  tortious,  because  it 
was  made  in  the  night,  that  is  to  say,   18  diem  Nov,  inter  horas 
quifUam  et  sextam  post  meridiem^  which  appears  to  the  court  to 
be  in  the  night,  and  the  night  is  a  time  of  rest  and  repose,  and  ^-^^  Avoim** 
not  to  arrest  any  by  his  body,  for  thereof  would  ensue  (as  in  hoc  isr.  Br.  Dist. 
casu  accidit)h\ooi%\ieA\  for  the  officer  and  minister  of  justice  i^^;,^^*^ 
cannot  have  such  assistance,  nor  can  the  peace  be  so  well  kept  Lit.  i42.'a!  7  °' 
in  the  night,  that  is  to  say,  in  tejiebrisj  as  in  the  day,  in  apertd  Co.  7.  a.  Mil- 
tee;  and  the  prisoner  cannot  know  the  officer  or  minister  of  ^om'scase, 
justice  in  the  night ;  nor  can  the  prisoner  so  soon  find  sureties 
for  his  appearance  *in  the  night,  and  thereby  avoid  his  impri-    [  *  66  a.  ] 
sonment,  as  he  may  in  the  day :  and  they  cited  1 1  H.  7.  5.  a. 
that  the  lord  shall  not  distrain  for  his  rent  or  services  in  the  (a) 
night.     But  it  was  answered  by  the  counsel  with  the  King,  and  i.  An  arrest 
in  the  end  resolved  by  all  the  judges  and  barons  of  the  Exche-  *"^'*®  njgi»f. 
quer,  that  the  arrest  {b)  in  the  night  is  lawful,  as  well  at  the  suit  of  the  king 
suit  of  a  subject  as  at  the  King's  suit;  for  the  officer  or  minister  or  of  a  subject 
of  justice  ought  to  arrest  him  when  he  can  find  him ;  for  other-  "  la«^«>- 
wise  perhaps  he  will  never  arrest  him  (quia  [c)  qui  male  agit^  iP)  Cr.  Jac. 
odit  bicemjf  as  if  the  officer  does  not  arrest  him  when  he  finds  c^'t.  I91.  1 
him,  and  may  arrest  him,  the  plaintiff  shall  have  an  action  upon  Hale's  Pi.  Cor. 
his  case,  and  recover  all  his  loss  in  damages ;  and  it  is  like  the  ^-  ^  "^^ 
case  of  distress  for  damage  {d)  feasant,  for  which  one  may  dis-  Ya  co!**Lit. 
train  in  the  night;  for  otherwise  perhaps  he  will  never  distrain  14^.  a.  Doct. 
them,  for  they  may  be  taken  or  escape  out,  and  then  they  cannot  f^p  ^"^*  '^^' "' 
be  distrained;  but  in  case  of  rent-service  it  is  otherwise;  for  the  Miiborn's  case, 
law  intends  that  the  tenant  will  be  all  the  day  attendant  upon  1  Roll.  672. 
the  land  to  pay  his  rent,  but  he  is  not  compellable  to  attend  in  fi^'^^^ivT 
the  night.     Fide  11  H.  7.  5.  a.  10  E.  3.  21.  b.  (e)   12  E.  3.  J^k 
Distress   17.  and  no   inconvenience  will    ensue   upon    it;    for  (e)  7  Co.  7.  a. 
although  he  cannot  see  the  officer,  yet  when  he  hears  him  say,  f/*!*pogt  69*b 
I  arrest  you  in  the  King's  name,  &c.  he  ought  to  obey  him,  and 
if  the  officer  has  not  a  lawful  warrant,  he  shall  have  his  action 
of  false  (y)  imprisonment.     And  as  to  the  finding  of  sureties, 

(a)  In  Rex  v.  Royce,  4  Bjuir.  2084.  an  ob-  Court  held,  that  it  is  not  necessary  that  the 

jection  was  made  to  the  record  of  indictment,  joining  issue  should  appear  upon  the  record  in 

that    the    joining  of  b  sue  ,  did   not  appear  cases  at  a  sessions  of  oyer  and  terniiuer. 
upon  it  as  it  does  in  MackaUet^t  case.   The 
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the  law  is,  tbat  he  ought  to  remain' in  prison  till  he  finds  sureties* 

be  it  in  the  day,  or  in  the  night.     But  great  inconvenience  will 

ensue  on  the  other  side,  if  those  who  are  indebted  to  others  shall 

go  at  their  pleasure  in  the  night  without  danger  of  arrest,  for 

then  they  would  become  night  walicers,  and  turn  the  day  into 

night  in  dcspight  of  their  creditors,  and  as  the  officer  or  minister 

ot  justice  may,  by  force  of  warrant  directed  to  him,  arrest  any 

at  the  King's  suit  either  for  felony  or  otlier  crime  in  the  night, 

80  may  he  do  at  a  subject's  suit;  for  the  King  has  no  more 

prerogative  as  to  the  time  to  make  an  arrest,  than  a  subject :  for 

the  arrest  is  to  no  other  intent  than  to  bring  the  party  to  jus- 

(a)5Co.  9?.lu  tice:  and  it  appears  by  the  opinion  of  the  court  in  the  King's 

(6)  Hale's  PI.    Bench,    in   Semaine's  case,  in  the  Fifth  Part  of  my  Reports, 

ifl'iftA^Ar^   that  the  Sheriflfs  may  arrest  in  the  (a)  night,  as  well  at  the  suit 

44.  a.  Yong^s     ol  a  subject  as  at  the  King  s  suit.     And  in  Heydon  s  case  in  tne 

case.  Post.  68.  Fourth  Part  of  my  Reports  it  is  resolved,  that  if  one  kills  a  (i) 

(c)JeDk.CeDt.  watchman  in  execution  of  his  office,  it  is  murder,  ai^d  yet  that 

291.  Cr.  Jac.     IS  done  in  the  night;  and  if  an  affray  be  made  in  the  night,  and 

r?^'  5fi*'o^''  ^^^  constable,  or  any  other,  who  comes  to  (c)  aid  him  to  keep 

Inst. 5?.  ^^^  peace,  be  killed,  it  is  murder;  for  when  the  constable  com- 

[*66  b.  ]    mands  them  in  the  King's  name  to  keep  *the  peace,  although 

they  cannot  discern  or  know  him  to  be  a  constable,  yet  at  their 

peril  they  ought  to  obey  him  (n). 

The  Court  It  was  also  resolved,  that  although  in  truth  between  five  and 

ivillnottake      six  of  the  clock  in  November  is  part  of  the  night,  yet  the  (d) 

ficr^thara^c"  -  ^°"*'^  '^  ^^^  bound  ex  officio  to  take  conusance  of  it,  no  more 

tain  hour  is       than  in  the  case  of  (e)  burglary,  without  these  words,  in  nocie 

part  of  the        ejusdem  dieij  or  noctafUer, 

night,  withont 

the  words  in  nocte  ejusdem  diei  or  noctanter. 

S.  An  arrest  on  g.  It  was  objected,  that  Sunday  is  not  dies  Juridicus^  and  there- 
ff(K>il  •  no  ill-  ^^^^  "^  arrest  can  be  made  thereon,  but  it  is  the  sabbath,  and 
dicial' acts  can  therefore  thereon  every  one  ought  to  abstain  from  secular  affairs 
be  done  on  a     for  the  better  worshfp  and  service  of  God  in  spirit  and  truth. 

te"rhil"roay!°""  -^^  ^^  ^''^^  *^  ^^^  answered  and  resolved,  that  no  judicial   act 
d)  1  Roll.  594,  ought  to  be  done  on  that  day,  but  ministerial  acts  may  be  law- 
tj^ ^  J*^p' 5?^*  fully  executed  on  the  (y)  Sunday;   for  otherwise  pcradventure 
B.  2.  ci  2d.4  57.  ^'^^y  can  never  be  executed;  and  God  permits  things  of  neces- 
sity to  be  done  that  day ;  and  Christ  says  in  the  gospel,  Bonum 
est  henefacere  in  Sabbatlio  (c). 
S.  The  indict-         3,  Another  exception  was  taken,   because  it  is  said  in  the 
the"ronrt"f*^  beginning  of  the  indictment,  in  Curia  dicti  Dorr!  Reg^  in  com* 

nvhich  the  deceased  was  the  officer  as  sitnated  in  the  parish  of  Saint  Michael  in  Wood  Street 
nvithout  naming  the  ward,  and  held  sufficient.  (/)  Cr.  Jac.  80.  496.  Jer.k.  Cent.  t^91.  5 

Co.  83.  b.  1  Jones  156, 157.  Cawley  78.  8  Co.  127.  a.  Dy.  168.  pi.  17.  Hale's  PI.  Cor.  45. 

(b)  To  make  the  offence  murder,  the  parties  "  son,  felony,  or  breach  of  the  peace ;  but  the 
concerned  must  have  either  express  or  implied  "  service  of  every  such  writ,  &c.  shall  be  void 
notice  of  the  intent  with  which  the  officers  <<  to  all  intents  and  purposes,  and  the  person  or 
interposed,  Fost.  510.  East  P.  C.303.  1  Hale  "  persons  so  serving  or  executing  the  same, 
P.  C.  460.  Vid.  Rcgina  v.  Toolevy  2  L.  Raym.  "  shall  be  as  liable  to  the  suit  of  the  party 
1309.  note  (a)  Young* s  case,  vol,  n.  p.  391.  "  grieved,  and  to  answer  damages  to  him  for 

(c)  By  the  statute  29  Car.  11.  c.  7.  f  6.  "  doing  thereof,  as  if  he  or  they  had  done  the 
•*  no  person  or  persons,  upon  the  Lord's  day,  "  same  without  any  writ,"  &c.  Vid.  Tidd's 
"  shall  serve  or  execute,  or  cause  to  be  served  Practice,  215.  8th  edition.  1  Lee's  Prac- 
**  or  executed,  any  writ,process,  warrant,  order,  tical  Dictionary,  tit.  Arrest. 

"judgment, or  decree,  except  in  cases  of  trea- 


t 
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jmtatorio  suo^  scituat^  in  parochia  Sanctce  Michaelis  in  Wood- 

street,  London,  and  doth  not  shew  in  what  ward  the  said  parish 

was;  et  non  allocatur  $  for  it  is  held  in  7  H.  6.  36-  b.  every  (a)  (a) Cr.  El. 7S2. 

ward  in  London  is  an  hundred  in  a  county,  and  every  parish  in 

London  is  as  a  town  in  an  hundred,  and  it  is  not  necessary  to 

declare  in  what  hundred  a  town  is,  no  more  than  in  what  ward 

a  parish  is ;  but  the  same  is  commonly  added,  because  there  are 

divers  parishes  in  London  of  one  and  the  same  name,  and  the 

ward  is  added  to  make  a  distinction  of  one  parish  from  another ; 

wherefore  it  was  resolved,  that  in  the  case  at  bar  the  indictment 

was  sufficient,  notwithstanding  the  omission  {b)  of  the  ward,  for  (fr)Jeiik.CeQt« 

it  doth  not  appear  to  us  that  there  is  any  other  parish  of  that  ^^^* 

aame,  and  tliis  parish  is  particulary  described,  viz.  in  parochia 

Sancii  Michael*  in  Wood-street,  London :  and  therewith  agrees 

the  rule  of  the  book  in  7  H.  6.  36.  b.  for  a  bill  was  awarded 

good  in  parochia  Sancti  Lawentii  in  Judaismoj  omitting  the 

ward. 

The  4th  exception  was,  because  it  doth  not  appear  in  what  4*TMiteriB 
parish  the  Sheriff  commanded  Fells  the  Serjeant  to  arrest  the  procSsmn'fait 
defendant;  and  that  was  disallowed  by  all  the  justices;  for  the  coapled  with 
words  of  the  indictment  are,  tatiter  ifi  eddem  curid  process.  Juit^  ^he  aTermeiit, 
^c.  and  eddem  curid  fully  demonstrates  that  the  warrant  was  Vas  held^JaTii* 
made  at  the  same  court  mentioned  before ;  and  that  was  expressly  certain  parish, 
alledged  to  be  held  in  parochid  Sancti  Michaelis^  Sfc.  ^"JJy  shows 

sheriff  commanded  the  officer  to  make  the  arrest* 

*S.  It  was  excepted  against  the  indictment,  viz.  that  the  precept    [•67a.] 
was  to  arrest  the  defendant  si  inventus  foret  infra  libertates  civi-  5  The  precept 
tatis  prced*  and  the  indictment  is  qitod  in  parochid  S*  Martini  wassutedto 
Bowyer  Rowe  in  wardd  de  Farringdon  infra  Londinum  prad^  the  ^®  ^^a^^^ 
Serjeant  arrested  him,  and  so  he  has  not  pursued  the  precept,  ifheshoaldbe 
for  the  precept  is  in/ra  libertates  London,   and  notwithstanding  foand  within 
that,  the  indictment  was  resolved  to  be  good,  for  the  said  parish  ^^  HberUes, 
aod  ward  in  London  siiall  be  intended  to  be  within  the  liberty  resVwas  a- ' 
of  London,  for  these  words  {c)  liberties  of  London  are  more  verred  to  have 
spacious  than  London,  and  include  in  them  the  city  of  London  ^p^h\f" 
itself.  M.  in  the 

ward  of  F. 
within  London,  held,  the  indictment  is  good. 

And  nine  exceptions  were  taken  to  the   verdict.     L  That  Theexceptions 
there  is  a  material  variance  betwixt  the  indictment  and  the  ver-  dfct"*V.*'The'' 
diet;  for  the  indictment  supposes  that  Piot,  sheriff  of  London,  verdict isgood, 
upon  a  plaint  entered,  made  a  precept  to  the  said  Fells,  Serjeant-  although  the 
ai-Mace,  to  arrest  the  said  Murray  the  defendant;  and  by  the  v"rred'tba\the 
verdict  it  appears  that  there  wns   not  any  such  precept  made,  sheriff  made  a 
bat  that  by  the  custom  of  London,  after  the  plaint  entered,  any  P^cept  to  the 
Seijeant  (d)  ex  officio  at  the  request  of  the  plaintiff  may  arrest  and  the  ver. 
the  defendant  absque  aliquo  praccpto  ore  tenus^  vel  aliter^  so  that  diet  found  aa 

the  indictment  beimr  special,   to  make   this  offence  murder  by  *"«»t  inade 
^  ^         •  ri^^L  •!        ^^'i-x  1-        according  to 

oonstmction  ot  law  upon  the  special  matter  without  any  malice  the  custom 
prq)en8e,  ought  to  be  pursued,  and  proved  in  evidence,  which  without  aoy 
is  not  done  in  this  case,  for  the  jury  have  not  found  the  said  P*^^!*  p 
special  matter,  but  the  contrary ;  and  because  the  jurors  have  jS/^";^    .Cent. 
^  fimod  the  apecial  matter  contained  in  the  indictment|  but  (</)*i  Roil.  555. 
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other  matteri  judgment  cannot  be  given  against  the  prisoners 
upon  this  indictment  To  which  it  was  answered,  and  in  the 
end  resolved)  that  there  was  sufficient  matter  in  the  verdict  pur- 
suant to  the  matter  contained  in  the  mdictment,  upon  which  the 
court  ought  to  give  judgment  of  death  against  the  prisoners, 
1.  Because  it  ^notwithstanding  the  said  variance,  and  that  for  two  reasons, 
issafficient  1.  Because  the  warrant  which  the  Serjeant  had  to  arrest  the 

if  the  sob-  defendant  was  but  (a)  circumstance,  which  is  not  necessary  to 
matter  U  *  ^®  precisely  pursued  in  evidence  to  be  found  by  the  jury ;  but  it 
foand  ;  if  the  is  sufficient  if  the  substance  of  the  matter  be  found  without  any 
r^^i^d^d""^  such  precise  regard  to  circumstance:  and  therefore,  if  a  man  is 
the  ind^^tmait  indicted,  that  he  with  a  dagger  gave  another  a  mortal  wound, 
to  have  been  upon  which  he  died,  and  in  {b)  evidence  it  is  proved  that  he 
given  ^^^^  gave  the  wound  with  a  sword,  rapier,  staff,  or  bill,  in  that  case 
proved'tohave  the  offender  ought  to  be  found  guilty,  for  the  substance  of  the 
been  given  matter  is,  that  tbe  party  indicted  has  given  him  a  mortal  wound, 
[  *  67  b.  ]  whereof  he  died,  and  *the  circumstance  of  the  manner  of  the 
!l?^  •  *-^I[J£^*  weapon  is  not  material  in  the  case  of  indictment  (d)  ;  and  yet 
or  bUl,  the  such  Circumstance  ought  not  to  be  omitted,  but  some  weapon 
dtflRsreace  la  ought  to  be  mentioned  in  the  indictment.  So  if  A^  B,  and  C. 
If  A*h!!^  are  indicted  for  killing  J.  S  {c)  and  that  A.  struck  him,  and 
dieted  as  hav-  ^^*^  ^^®  Others  were  present,  procuring,  abetting,  &c.  and  upon 
ing  given  the  the  evidence  it  appears  that  B.  struck,  and  that  A.  and  C.  were 
"  d^  '^d^c'  P''^*®'^^  Sec  in  this  case  the  indictment  is  not  pursued  in  the 
as  present,  '  circumstance;  and  yet  it  is  sufficient  to  maintain  the  indictment, 
aidmgand  a»-  for  the  evidence  agrees  with  the  effect  of  the  indictment,  and  so 
"'*"'th*"^'  the  variance  from  the  circumstance  of  the  indictment  is  not  ma- 
dence  it  ap-"  terial ;  for  it  shall  be  adjudged  in  law  the  wound  (stroke)  of  [d) 
pears  that  B.  every  one  of  them,  and  is  as  strongly  the  act  of  the  others,  as  if 
Sd*iL  and  C*  they  all  three  had  held  the  weapon,  &c.  and  had  all  together 
were  only  aidl   Struck  the  deceased,  and  therewith  agrees  Plow.  Com.  98.  a. 

ing  and  assist- 
ing, it  maintains  the  indictment,  and  judgment  shall  be  given  against  them  all,  for  it  is  only  a 
circumstantial  variance,  and  in  law  it  is  the  stroke  of  all  that  were  present,  aiding,  and  abetting. 

One  indicted  So  if  one  is  indicted  of  the  murder  of  another  upon  malice  pre- 
of  murder  may  pense,  and  he  is  found  guilty  of  manslaughter,  he  shall  have 

of  manslaughter.  (a)  Post.  112.  a.  119.  a.  3  Inst.  50.  (b)  2  Inst.  S19.  3  Inst.  156.  Hale'a 

PI.  Cor.  2d5.  (c)  Post.  llf.  a.  119. 10  Co.  5.  b.  (d)  1  East.  P.  C.  350.  1  Hale  P.  C.  437.  4  Co. 
42.  b.  11  Co.  5.  b.  3  Inst.  138. 34  H.  8.  Br.  Coron.  172. 1  Roll.  Uep.  31. 

(n)  **  If  the  party  were  killed  with  another  "  tering  a  certain  acid  called  oil  of  vUriol,  and 

**  weapon,  it  maintains  the  indictment ;  but  if  ^forcing  the  child  to  take  a  large  quaniity  of 

**  it  were  with  another  kind  of  death,  as  poi-  ^  the  iaid  acid  into  his  mouth  and  throaty  ^ 

*  aoning  or  strangling,  it  doth  not  maintain  <<  means  whereof  he  became  disordered  in  hu 

*  the  indictment  upon  evidence."  2  Hale,  **  mouth  and  throat,  and  incapable  of  suHtUowing 
185.  citing  S  Inst.  319.  Co.  P.  C.  p.  48.  Vid.  **  his  food,  and  died  of  the  inflammation,  injury. 
Hawk.  P.  C.  B.  2.  cap.  23.  $  84.  l  East,  P.  C.  '<  and  disorder  occasioned  thereby.^  The  pri- 
p.  341.  In  the  case  o^  Rex  v.  Clark,  i  Brftd.  soner  pleaded  in  bar  autrefois  acquit,  on  an 
and  Bing.  479.  to  an  indictment  against  a  indictment  for  murdering  the  same  child, "  by 
prisoner  for  the  murder  of  her  child,  the  first  *'  administering  a  certain  deadly  poison,  to  wit, 
count  of  which  stated  the  manner  of  the  <*  oil  of  vitriol,  and  by  forcing  the  child  to  take, 
death  ^  by  administering  a  large  quantity  of  oil  **  drink,  and  swallow  down  a  large  quantity  of 
**  of  vitriol,  and  forcing  the  chUd  to  take  into  his  **  the  said  oil  of  vitriol,  knowing  it  to  be  a  deadly 
**  iROtiM  and  throat  a  large  quantitv  of  the  said  **  poison,  wherry  the  child  became  sick  and 
**  oil  of  vitriol,  knowing  that  the  said  oil  of  mtriol  **  distempered  in  his  body,  and  by  that  sickneu 
**  would  occasion  the  death  of  the  child,  whereby  **  languished  and  died*'  Eleven  of  the  judges 

*  he  became  bordered  m  lis  mouth  and  throat,  before  whom  the  case  was  argued,  were  una* 
"  and  by  the  disorder,  choking,  suffocating  and  nimously  of  opinioo,  that  the  plea  in  bar  was 
**  strangling  occasioned  thereby,  languished  and  good. 

*  died;*'  and  the  second  count  ''^  adminis^ 
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jadgment  apon  this  verdict,  for  the  killing  is  the  substance,  and 
the  malice  prepense  the  manner  of  it;  and  when  the  matter  id  (a)JeDk.Cenn 
foand,  judgment  shall  be  given  thereupon,  although  the  manner  fjie?,  pfV**' 
is  not  precisely  pursued ;  and  therewith  agrees  Plow.  Com.  101.  45.  cr.  Jac. 
b.  where  it  is  said,  "when  the  substance.of  the  fact  and  the  aso.Posteaes. 
^  manner  of  the  fact  are  put  in  issue  together,  if  the  jury  find  S^j^^sss/*  ^^* 
**  the  substance  and  not  the  manner,  judgment  shall  be  given 
"  for  the  substance."  And  I  moved  all  the  judges  and  barons,  if  Th«  Indict- 
in  this  case  of  killing  of  a  minister  of  {a)  justice  in  the  execution  ^^^^  been'ge- 
of  his  office,  the  indictment  might  have  been  {b)  general,  sc,  that  neml^  Uiat  he 
the  prisoners  ^toniW,  voluntaries  et  ex  malitid  sud  prcecogitatd  felomoosiyand 
t^.perctisset^s  4^.  without  alledging  any  special  matter;  and  I   aforethouSit 
conceived  that  it  might  well  be,  for  the  evidence  would  well   killed  the  de- 
maintain  the  indictment,  forasmuch  as  in  this  case  the  law  im-  <^^a«ed. 
plies  malice  prepense.     As  if  a  (c)  thief,  who  offers  to  rob  a  lao^fi^f®*  - 
true  man,  kills  him  in  resbtinff  the  thief,  it  is  murder  of  malice  (c)jenk.Ceot. 
prepense :  or  if  one  kills  another  without  {d)  provocation,  and  99i.  Hale's  Pk 
without  any  malice  prepense,   which  can  be  proved,  the  law  ^2'^'i}^^ 
adjudges  it  murder,  and  implies  malice :  for  by  the  law  of  God  iss. 
every  one  ought  to  be  in  love  and  charity  with  all  men,  and  (<')Jeiik.CeDt 
therefore  when  he  kills  one  without  provocation,  the  law  implies   jiif^gpf^i^*' 
malice :  and  in  both  these  cases  they  may  be  indicted  generally,   45. 
that  they  killed  of  malice  prepense,  for  malice  implied  by  law,   («)Cr.Jac.«80. 
given  in  evidence,  is  sufiicient  to  maintain  the  general  indict-   EagtTp.'c.^ 
menL     So  in  the  case  at  bar,,  in  this  case  of  the  serjeant,  the  345. 
indictment  might  have  been  (e)  general,  that  he  feloniously  and   t  Post.  68.  b . 
of  his  malice  prepense  killed  the  said  Fells ;  and  the  special 
matter  might  well  have  been  given  in  evidence ;  *quodJuit  con^     [  *  68  a  1 
cesntm  by  all  the  other  judges  and  barons  of  the  Exchequer. 
The  9,d  reason  was,  because  it  is  expressly  alledgcd  in  the  in-   {.Because  be- 
dictment,  that  the  said  John  Mackalley,  &c.  eundem  Richardum  ''_^C8  the  spe- 
FellSf  S^c.  felonice^  voluntaries  et  ex  malitid  sud  prcecogitatd^  S^c,  whichlmpilies 
percussit  et  inforavit^  Sfc.     So  that  besides  the  special  matter  malice,  it  is 
vhich  implies  malice,  it  is  expressly  contained  in  the  indictment,  expressly  a- 
that  he  feloniously  and  ex  malitid  prcecogitatd  killed  the  said  indictment 
Fells,  and  then  although  the  special  matter  given  in  evidence  tliatliefelo- 
had  varied  in  substance  from  the  special  matter  contained  in  the  ^on«lywMJof 
indictment,  yet  forasmuch  as  it  was  resolved  that  the  indictment  tboaght  killed 
in  this  case  might  be  general,  for  this  cause  the  evidence, although  the  deceased, 
it  doth  not  agree  witli  the  special  matter,  yet  it  proves,  that  the  (/)iHoll.555. 
prisoners  killed  the  said  Fells  of  their  malice  prepense :  and  so  gco.  126.1^^' 
well  maintains  the  indictment.     And  that  in  the  end  was  the  Jenk.  Cent.' 
opinion  of  all  the  justices  and  barons  of  the  Exchequer.  ^^i* 

2.  Exception  was  taken  to  the  verdict,  that  the  custom  found  «•  The  cnstom 
by  the  jury,  that  after  the  plaint  entered  the  defendant  might  be  ti»i*a°teMhe 
arrested  by  his  body,  was  against  law,  because  the  defendant  plaint  entered 
ought  to  be  first  summoned  oefore  the  precept  in  nature  of  a  *he  defendant 
Capias  can  issue,  for  his  body  shaQ  not  be  arrested  if  he  has  suf-  "g^ed  wfuiout 
ficient,  &c«  et  non  allocatur  i  for  it  appears  by  the  book  iu  f21  E.  being  first 
i.  66»  b.  and  by  common  experience  always  daily  used,  that  •ttmmoned,  U 
after  a  {J')  plaint  entered  by  the  custom  of  London  (which  is  ^^ 
established  and  confirmed  by  Parliament),  the  defendant  may 
be  arrested.     And  in  this  case  three  points  were  resolved  by  all 
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If  a  minister  the  justices  and  barons  of  the  Exchequer*  1.  That  although  the 
kiiied  loathe  Process  be  apparently  (a)  erroneous,  that  yet  if  the  minister  of 
execntion  of  justice  in  the  execution  thereof  be  killed,  it  is  murder,  for  the 
process,  it  is  minister  is  not  bound  to  dispute  the  authority  of  the  court  which 
l^oneh^'suc'h  awards  the  process:  but  his  office  is  to  execute  the  process:  and 
process  is  ap-  therefore,  if  a  {b)  Capias  in  an  action  of  debt  be  awarded  against 
parently  er-      ^  baron,  or  other  peer  of  the  realm,  wl)ich  is  erroneous  (because 

their  (c)  bodies  by  law  are  privileged  in  such  case) ;  yet  if  the 
..^    ,  officer  be  killed  in   execution  thereof,   it  is  murder.     So  if  a 

280.  Cr.  Car.  Capias  (d)  be  awarded  where  a  distress  ought  to  issue,  and  in 
S7i.Jenk.  execution  thereof  the  officer  is  killed,  it  is  murder;  for  as  the 
Cent.  «9i.         sheriff,  &c.  when  he  is  charged   with  an  escape  shall  not  take 

advantage  of  any  error  in  the  proceeding;  so  the  defendant 
when  he  kills  the  sheriff,  &c.  shall  not  take  advantage  of  error 
Ifaaheriff,  in  the  process,  (e)  2.  It  was  resolved,  that  if  any  magistrate  or 
iM^e*  chief  niinister  of  justice,  in  execution  of  his  office,  or  in  keeping  of 
constable,  pe-  the  peace  according  to  the  duty  of  his  office,  be  killed,  it  is 
tit  constable,  murder,  for  their  contempt  and  disobedience  to  the  King,  and 
rny  othe'r"  be*^  ^^  ^^^  ^^^»  ^^^  '^  *^  contra  potestatem  Regis  et  legis,  and  therefore, 
[  •SS  b.  1  ^^^  sheriff,  justice  of  the  peace,  chief  constable,  petit  *constable, 
killed  in  tlie  watchman,  or  any  other  minister  of  the  King,  or  any  who  comesi 
*h^"'ffi"  ^\t  ^"  ^^'^  ^'^'  ^®  killed  in  doing  of  their  office,  it  is  murder  for  the 
ismnrder/  cause  aforesaid  (f):  for  when  the  officer  or  King's  minister  by 
(6)6  Co.  54.  a.  process  of  law  (be  it  erroneous  or  not)  arrests  one  in  the  King's 
l^t^h  ats^'fi  name,  or  requires  the  breakers  of  the  peace  to  keep  the  peace 
Roll.  Rep.493.  ^^  ^bc  King's  name,  and  they  notwithstanding  disobey  the  arrest 
494.  Hal.  PK  or  command  in  the  King's  name,  and  kill  the  officer,  or  the 
Cent^apf^Cip  King's  minister,  reason  requires  that  this  killing  and  slaying 
Jac.  280.  Cr. '  shall  be  an  offence  in  the  highest  degree  of  any  offence  of 
Jac. 3. Moor  this  nature;  and  that  is  voluntary,  felonious,  and  murder  of 
^^,  2  Bolstr.  n^alice  prepense.  And  a  watchman  by  the  law  may  arrest  a 
(«)  6  Co.  52.  b.  night-walker  4  H.  ?•  2.  a.  (g),  and  if  a  {e)  watchman  arrests  such 
9  Co.  49.  a.60.  a  one,  and  he  kills  him,  it  is  murder.  Vide  Heydon's  case  in  the 
loe.^St^l^ti    Fourth  Part  of  my  Reports,  f.  40  &  41.  a.     And  it  is  true,  that 

S  Leon.  174.  Hob.  61.  (d)  8  Co.  142.  a.  143.  Postea  119.  a.  Cr.  Jac.  3.  Moor  275,  276.  2  Biilstr. 
64,  65.  Godb.  403.  Savil63.  Cr.  £1.  164, 165.  2  Leon.  85.  Jenk.  Cent.  291.  3  Inst.  52.  Cr.  Jac.  280. 
Cr.  Car.  183. 372.  538.  1  Jones  346.  Ant.  67.  b.  Q.  Rep.  Q.  A.  249,  &c.  {e)  Ant.  66.  a.  4  Co.  41. 
a.  YoaDg*s  case.  3  Inst.  52.  Cr.  Jac.  280. 1  Hal.  PI.  Cor.  457. 

(i)  **  But  if  the  proces3  be  defective  in  the  cient  to  reduce  killing  the  person  making  the 

**  frame  of  it,  as  if  there  be  a  mistake  in  the  attempt  to  manslaughter,  though  the  arrest 

"  name  or  addition  of  the  person  on  whom  it  was  not  actually  made, and  though  the  prisoner 

^  is  to  be  executed,  or  if  the  name  of  such  had  armed  himself  with  a  deadly  weapon  to 

''  person  or  of  the  ofEcer  be  inserted  without  resist  such  attempt,  if  the  prisoner  was  in  such 

**  authority,  and  after  the  issuing  of  the  pro*  a  situation  that  he  could  not  have  escaped 

**  cess ;  or  if  the  officer  exceed  the  limits  of  his  from  the  arrest;  and  it  is  not  necessary  that 

**  authority  and  be  killed ;  this  will  amount  to  he  should  have  given  warning  to  the  person 

*'  no  more  than  manslaughter  in  the  person  attempting  to  arrest  him  before  he  struck  the 

*'  whose  liberty  is  so  invaded."     Fost.  312.  blow,  i?ejr  v.  Thompson,  Ryan  and  Moody,  C. 

'<  If  die  process  be  executed  out  of  the  juris-  C.  R.  80.  Vid.  Hex  v.  ^ordf,  Russ.  and  Ry,  C. 

•*  diction  of  the  court,  the  killing  of  the  mi-  C.  R.  320, 

^  nister  is  only  manslaughter:  and  so  it  is  if  (f)  Vid.  ante  note  (e). 

**  the  issuing  of  the  process  were  void  and  (o)  Ace.  2  Hale,  P.  C.  90.    Lawrence  ▼• 

**  coram  nonjudicet,"  1  Hale  P.  C.  458.  Vid.  Hedger,  3  TminU  14.Vid.  1  Russell  on  Crimei. 

1  East,  P.  C.  309.  1  Russ.  on  Crimes,  p.  734.  p.  727.  note  (t)« 
Attempting  illegally  to  arrest  a  man  is  suffi* 
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the  life  of  a  man  is  much  favoured  in  law,  but  the  life  of  the  law 

itself  (which  protects  all  in  peace  and  safety)  ought  to  be  more  (a)  post.  119. 

CiToared,   and  the  execution  of  the  process  of  law  and  of  the  a.  b. 

offices  of  conservators  of  the  peace,   is  the  soul  and  life  of  the  ^oi'^i^u^^Pl' 

law,  and  the  means  by  which  justice  is  administered  and  the  cor.  431.  3 

peace  of  the  realm  kept.  Vide  2  R.  3.  21 .  b.     If  the  (a)  principal  In«t.  56. 
be  erroneously  attainted,  the  accessory  shall  be  put  to  answer, 
and  shall  not  take  benefit  for  the  saving  of  his  life  of  the  errone- 

00s  proceeding  against  the  principal.     3.  It  was  resolved,  that  If  an  officer,or 

the  officer  or  minister  of  the  law  in  the  execution  of  his  office,  if  jJ^JI^^fg  resisted* 

he  be  resisted  or  assaulted,  is  not  bound  to  (A)  fly  to  the  wall,  8cc.  or  assanlted  in 

(as  other  subjects  are)  for  legis  minister  non  tenetur  in  exectttione  the  exerution 

officii  fagere,  seu  retrocedere.  ^,  tlf^ni 

to  fly  to  the  wall  as  others  are. 

3.  It  was  objected,  that  the  defendant  ought  not  to  have  been  3.  After  the 
arrested  before  the  plaint  was  entered  of  record  in  the  court  be-  teredSn  U?" 
&re  the  Sheriflf^  for  this  is  in  truth  the  court  of  record  where  the  porter's  book, 
declaration  and  pleading  shall  be.     To  that  it  was  answered  and  ?■**  before  It 
resolved  6y  a//,  that  after  the  (c)  plaint  entered  in  the  porter's  Ihe^^ilrt  he- 
book,  and  before  the  entry  thereof  in  the  court  before  the  Sheriff,  fore  the  sheriff; 
ibe  (rf)  defendant  may  be  arrested  by  the  custom  of  London ;  ^^^  defendant 
and  therewith  agrees  the  book  in  (e)  21  E.  4.  66.  b.  in  the  ™d%y  thr^?-' 
point    Vide  9  £.  4.  48.  b.  torn  of  London. 

4.  It  was  objected,  that  the  said  arrest  found  by  the  verdict  4.  An  officer 
was  not  lawful,  for  the  Serjeant  in  this  case  ought  to  have,  when  ™a^"»?  «»  ■*•- 
be  arrested  him,  [f)  shewed  at  whose  suit,  out  of  what  court,  show^af  whose 
for  what  cause  he  made  the  arrest,  and  in  what  court  it  is  return-  suit,  out  of 
able,  to  the  intent,  that  if  it  be  for  any  execution,  he  might  pay  ^*J«t  court, 
the  money  and  free  his  body ;  and  if  it  be  upon  mean  process^  cause  he  made 
either  to  agree  with  the  party  to  put  in  bail  according  to  the  law,  the  arre&t 
and  to  know  when  he  shall  appear,  as  it  is  resolved  in  the  Coun-  ^'*^"^^P*'Y 
teas  of  Rutland's  ♦case,  in  the  Sixth  Part  of  my  Reports,  f.  54.  arrested  suh- 
Bat  in  the  case  at  bar  the  Seijeant  said  nothing  but  '*  I  arrest  miu  himself  to 
''you  in  the  King's  name,  at  the  suit  of  Mr.  Radford,"  and  so  the  ^^^  arrest,  bnt 
arrest  not  lawful,  and  by  consequence  the  offence  is  not  murder.  ^21.^^^.?* 
As  to  that  it  was  answered  and  resolved,  that  it  is  true  that  it  is 

held  in  the  Countess  of  Rutland's  case,  that  the  Sheriff,  &c.  or  291.  iVouf"^ 
Seijeant  ought  upon  the  arrest  to  shew  at  whose  suit,  &c.  (h)  555.  Cr.  Jac. 
bat   that   is   to  be  intended  when  the  party  arrested  submits  ???•,, 
himself  to  the  arrest,  and  not  when  the  party  (as  in  this  case  («>  Antfig.*!. 
Murray  did)  makes  resistance  and  interrupts  him,  and  before  he  (/)  Cr.  Jac 
could  speak  all  his  words,  he  was  by  them  mortally  wounded  and  ^^'  *  ^^ 
murdered,  in  which  case,  the  prisoners  shall  not  take  advantage  Cent.  291.' 
of  their  own  wrong.     It  was  also  resolved,   that  if  one  knows  «       ^^ 
that  the  Sheriff,  &c.  has  process  to  arrest  him,  and  the  Sheriff,  having  proeoM 
&c  coming  to  arrest  him,  the  defendant  to  prevent  the  Sheriff's  to  arrost  a 
arresting  him,  kills  him  with  a  gun,  or  any  other  engine,  or  by'lJe^Dart?** 
weapon,  before  any  arrest  made,  it  is  murder ;  a  fortiori^  in  the  before  any  ar- 
case  at  bar,  when  he  knew  by  the  said  words,  that  the  Serjeant  ""^st  made  iu 
«uae  to  arrest  him.  V^^u^.!:^^ 

it  is  murder.    Cr.  Jac.  485. 


(h)  Vid.  note  (o)  Counteu  of  Rutiand's  case,  vol.  in.  p.  5S4. 
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6.  Where  the         5,  Exceprion  waR  taken,  because  it  was  not  found  by  the  ver- 

"Ifhether  the  ^'^^>  ^^^^  ^^^  ^*'^  Mackalley y^/onic^  percussitj  Sfc.  but  percussit 

facts  proved  Only,  et  quod  iidem  JohanrC  Murray^  et  Johari  English  Jueruni 
amoont  in  law  pnesentes,  atixiliantes^  Sfc,  and  doth  not  say,  felonice  et  non  al^ 

^ey  may  find  ioco^^^\  for  the  office  of  the  jury  is  to  shew  the  truth  of  the  fact, 

a  special  ver-  and  to  leave  the  judgment  of  the  law  to  the  Court;  but  they 

diet  stating  have  well  concluded,  and  if  super  iota*  materia^  prad^  vidMiur 

proved,  and  J^tid  et  cm'  hie  qtuxP  interfeetio  diet*  Rich.  Fells  sit  murdrum^ 

teaving  the  tuncjuraf  prtzd!  did  super  saa'atnentwn  smtm  quod  prced!  Johari 

J?^®r*"^®  ^  JMwrray,  Johan  *  MackaUey^  et  Johari  English  sunt  culpabileSy  et 

who  m^  give  ^i^bet  eorum  est  culpabilis  de  murdro  preedH  Bid  Felly  modo  et 

jadgment  of  forma  prout  per  indictamentumprced^  supponitnr,  Sfc.  And  because 

tl??th^  ^P  ^^®  Judges  and  the  Court  have  resolved  upon  the  special  matter, 

fence  Is  mar.  that  it  is  murder,  the  jury  have  found  him  guilty  of  the  murder 

der,tliongh  contained  in  the  indictment, 

the  killing  Is 

not  fonnd  to  be  felonions. 

6.  Apablic  g.  It  was  objected,  that  the  Serjeant  at  the  time,  nor  before 

*i'w  W^J."-*  *e  arrest,  shewed  the  prisoner  his  mace,  for  thereby  he  is  known 

rant^  althoagh  to  be  the  minister  of  the  law,  and  from  thence  he  has  his  name, 

k  is  demancf-  5,  serviens  ad  clavam;  et  non  allocatur  for  two  causes,  !•  Because 

baiUff  nSS^  the  jury  have  found,  that  he  was  se7viens  ad  clavam  dicti  viceco* 

not,  unless  it  mitisj  etjuratus,  et  cognitus^  et  minister  cur' ;  and  a  Bailiff  sworn 

is  demanded,  j^^j  known  (a)  need  not  (although  the  party  demands  it)  shew 

[  *  69  b.  ]  *his  warrant ;  nor  any  other  special  Bailiff  is  not  bound  to  shew 

Jenk.Cent.  ^jg  warrant,  without  demand  of  it,  8  E.  4.  14.  a.  14  H.  7.  9.  U 

(a)5  8alk.45.  ^1  H.  7.  23.  a.  and  where  the  books  speak  of  a  known  Bailiff,  it 

6  Co.  54.  is  not  requisite  that  he  be  known  to  the  party  who  is  to  be  ar- 

(^Jeuk.Cent.  rested,    but  if  it  be  commonly  known   it   is  sufficient.     2.  If 

(«)  Antea66.a.  notice  was  requisite,  he  gave  sufficient  notice  when  he  said,  *'  I 

If  notice  of  "  (*)  arr^t  you  in  the  King's  name,"  &c.  and  the  party  at  his 

being  an  of-  peril  ought  to  obey  him ;  and  if  he  has  no  lawful  warrant,  he 

^"'  ^rti"^  ™*y  ^*^®  ^'s  action  of  (c)  false  imprisonment.     So  that  in  this 

words  ^«  I  ar-  case  without  question  the  Serjeant  need  not  shew  his  mace;  and 

rettyiMiinthe  if  they  should  be  obliged  to  ^ew  their  mace,  it  would  be  a 

areasiSS^t  ^^^^i  ^^^  ^^^  party  to  be  arrested  to  fly  (i). 

notice. 

(i)  The  party  must  have  some  notification  **  oueht  to  shew  it  if  demanded.     If  this  be 

of  the  officer^s  business^  or  the  killmg  of  him  ''  understood  merely  of  the  warrant  constitu- 

will  not  be  murder.    If  he  be  a  known  sworn  "  tine  him  bailiff  or  constable,  it  may  be  true 

officer,  the  law  in  the  instances  abovemen-  ''  under  the  circumstances  before  noticed ; 

tioned  will  imply  notice;  if  he  be  a  special  <<  but  with  respect  to  the  writ  or  process 

baiHfT  named  in  Uie  process,  he  must  declare  **  itself  against  the  party,  there  is  no  difference 

his  business  and  authority,  as  by  using  words  '*  between  public    or  private  bailiffs,  for  in 

«f  arrest  or  the  like ;  and  if  such  declaration  **  either  case,  if  the  party  submits  to  the  arrest 

be  true,  and  the  process  l^al,  and  afterwards  "and  demand  it,  he  is  bound  to  shew  at 

he  be  killed,  it  is  murder,  for  after  that  decla-  '*  whose  suit,  for  what  cause,  out  of  what 

ration,  the  party  killing  acted  at  his  i>eril.  But  **  court  the  process  issues,  and  when   and 

if  the  officer  declare  his  business   it  is  not  *'  where  returnable.    In  no  case  however,  is 

necessary  he  should  produce    the    warrant  *'  he  required  to  part  with  the  warrant  out  of 

itself,  wnere  it  is  not  demanded.    It  is  also  "  his  own  possession,  for  that  b  the  justifica- 

said, "  that  if  a  bailiff  or  constable  be  sworn  *<  tion."  1  East,  P.  C.  519,  citing  1  Hale,  458. 

^  and  commonly  known  to  be  such,  and  act  Fost.  311.  Hawk.  P.  C.  B.  2.  cap.  13  J$  S8« 

**  within  his  own  precinct,  he  need  not  shew  and  per  Lord  Kenynn,  Hall  v.  RochCf  8  T.  R. 

^  his  warrant  to  the  party,  though  he  demand  ''  188.    "  It  is  very  important  that  in  all  cases 

**  a  sight  of  it,  but  tne  officer  ought  to  tell  ^  where  an  arrest  is  made  by  virtue   of  a 

^  him  the  substance  of  it ;  but  that  all  others  ''  warrant,  the  warrant  (if  demanded  at  least) 

«  or  these,  if  acting  out  of  their  precinctSi  "  should  be  produced.'* 
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7.  Another  exception  was  taken  to  the  verdict,  because  the  ^.The  reqaest 

^  L  •  1.  ^L     o     •        ^  ^  ^  -.  X  made  by  the 

custom  which  gave  the  Serjeant  warrant  to  arrest,  was  not  pur-  p^^y  levying 
sued ;  for  the  custom  is  quod  aliqua  persona  existens  servtens  ad  the  plaint  in 
davam  ad  reqtdsitionem  partis  ktyusmodi  querelam  sic  levantis^  fyc.  ^^^^^^^  ^ 
nsajidt  arrestare^  which  ought  to  be  taken  that  the  plaint  ought  the  defendant, 
to  be  entered  before  the  request ;  but  afterwards  it  is  found  that  may  be  before 
the  request  was  before  the  plaint,  and  so  the  custom  not  pursued;  Jhe^g^l^  jj^*^ 
d  non  Mocatur.     For  by  the  custom  it  is  not  proved,  but  that  the  p]aint« 
the  request  may  be  as  well  before  as  after  the  plaint  entered ; 
and  so  is  tlie  common  usage  and  experience. 

8.  It  was  objected,  that  the  verdict  was  repugnant  in  itself,  for  8.  An  objection 
first  they  find,  that  the  plaint  was  entered  de  recordo  in  Itof  Cur'  ^**  ™*^?  ^^^ 
computator'  in  his  verbis^  die  Sabbathi  1 7  die  Novemb,  and  after-  ^as  repugnant 
vards  they  find,  quod  intratio  prad'  inRof  Cur'  prced^  facta  fuit  in  first  finding 
die  Luna  19  die  Nov.  Sfc.  And  the  (a)  jury  cannot  find  any  thing  JJ^^'^^Pd^f 
against  the  record  itself.     Vide  11  H.  6.  42.  a.   9  H.  6.  S7.   28  record  in  these 
Ass.  34.  47  E.  3.  19.    11  H.  4.  26.   9  H.  7.  3.   13  H.  7.  14.  33  words,  ''i? 
E.  3.  Judgment  ^55.  Dyer  32  Eliz.  147,  &c.  and  all  this  was  "h^^^'^^g 
affirmed  for  good  law;  but  that  makes  the  case  stronger  against  that  the  entry 
the  prisoners,  for  now  the  Judges  ought  to  judge  upon  a  plaint  of  record  was 
entered  of  record  in  Cut'  computator'^  the  Saturday,  the  17th  of  bntdiwaUow' 
Novemb.  which  was  before  the  arrest.  ed,  for  it  most 

be  tal^en  that 
the  plaint  was  entered  of  record  before  the  arrest. 

9.  Exception  was  taken  to  the  verdict,  that  the  entry  of  the  F'^'J^J^^ 
plaint  was  without  form,  and  so  short  and  obscure  quod  opus  est  cwtom  of     ^ 
ifUerprete;  et  non  allocatur.     For  it    was    found  that  it  was  London  is  not 
according  to  the  custom  of  London ;  and  is  but  a  remembrance  fu^^'l"^*) 
to  draw  the  declaration  at  length  afterwards  in  the  Court  of  ^l  pSdnt^ 
Pleas,  which  notwithstanding  is  by  custom  sufficient  to  have  the  apon  which 
defendant  arrested.     And  afterwards  at  the  sessions  of  Newgate  ^^^J^^-^JJ^** 
held  the  5th  day  of  May  after  this  term,  the  two  Chief  Justices  without  form, 
openly  declared  the  resolution  of  all*  the  Justices  and  Barons  of   [  *  70  a.  ] 
the.I^chequer,  to  the  great  satisfaction  and  contentment  of  all  and  so  short 
there  present.     And  accordingly  judgment  of  death  was  given  that  «mw  2l 
against  the  said  three  prisoners  by  the  Recorder  of  London,  in  interprete ; 
tfaepresence  of  the  said  two  Chief  Justices.     And  the  said  Mao-  held,  the  cat. 
kalley  was  executed  with  other  prisoners  at  Tyburn.  for*it*is  bn/a 
rinrt  remembrance  to  draw  the  declaration  at  large  afterwards  in  the  conrt  of  pleas,  whidi  by 

fte  custom  is  sufficient  to  arrest  him.  (a)  %  Co.  4.  b.  5  Co.  SO.  b.  Dyer  St.  pi,  7.  S  Roll 

^1.  Jenk«  Cent.  991. 1  RoU.  555. 
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RICHARD  PEACOCK^S  CASE. 


Trin.  9  Jac.  1. 
In  the  Star-chamber. 


Rbynsix         Commissionebs  to  examine  witnesses  upon  interrogatories,  are  not  strictly  tied 
Pbacock.  ^^  ^^  words  of  the  interrogatories,  but  their  dutj  extends  to  every  thing 

Part  IX.-70b.        which  necessarily  ariseth  thereupon  for  the  manifisstation  of  the  whole 

truth  concerning  the  matter  in  question. 

A  Commissioner  ought  not,  before  publication,  to  discover  to  any  of  the 
parties  the  matter  which  any  witness  lias  deposed,  nor  after  he  has  begun 
the  examination  ought  he  to  confer  with  the  party  to  take  new  instructions 
to  examine  further. 

It  is  not  a  principal  challenge,  that  one  returned  of  the  ]wry  was  chosen 
commissioner  by  the  other  party,  for  examination  of  witnesses  in  the  Court 
of  Chancery ;  but  it  is  a  principal  challenge^  that  one  returned  of  the  jury 
was  an  arbitrator  for  the  other  party. 


NoTJf  this  term  in  the  Star -Chamber  in  the  case  between  Sir 
George  Reynell,  plaintiff,  and  Richard  Peacock  and  others,  de- 
fendants, where  J.  H.  and  another  were  commissioners  to  ex- 
amine Peacock  upon  interrogatories  drawn  by  the  plaintiff;  and 
Peacock  being  examined  would  have  declared  the  whole  truth, 
which  J.  H.  being  a  commissioner  chosen  by  the  plaintiff,  would 
not  suffer  him  to  do,  but  held  him  strictly  to  the  interrogatories, 
so  that  the  truth  could  not  appear.  And  that  was  held  by  the 
Lord  Chancellor,  the  two  Chief  Justices,  Chief  Baron,  and  the 
whole  Court  of  Star-Chamber,  a  great  misdemeanor,  for  it  is  a 
murdering  of  the  truth  and  right,  as  the  statute  of  Exeter  speaks, 
e£  per  quod  justitia  8^  Veritas  suffbcantur^  as  it  is  said  in  capita 
(a)4  Inst  378.  itineris.  And  commissioners  to  examine  ought  to  be  {a)  indif- 
(6)  4  Inst.  sere,  ferent,  and  by  all  means  to  express  the  truth,  and  they  are  not  (i) 

strictly  tied  to  the  words  of  the  interrogatories,  but  to  every 
thing  also  which  necessarily  ariseth  thereupon  for  the  manifesta- 
tion of  the  whole  truth  concerning  the  matter  in  question.  Also 
the  said  J.  H.  when  he  was  in  examination  went  out  of  the  place 
to  the  plaintiff,  who  was  in  another  room  near  to  him,  and  had 
secret  conference  with  him.  And  it  was  held  per  totam  curiam^ 
that  a  commissioner  ought  not  before  publication  of  the  wit^ 
(«)  4  Inst.  878*  nesses  {c)  to  discover  to  any  of  the  parties  the  matter  which  any 

witness  has  deposed,  nor  after  he  beginneth  to  examine  upon  the 
interrogatories,  to  confer  with  the  party  to  take  new  instructions 
to  examine  farther  than  he  knew  before;  and  if  he  shall  so  do, 
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these  are  great  misdemeanors,  punishable  *by  (a)  fine  and  im-   C  *  71  a.  ] 
prisonment.     For  if  these  shall  be  permitted,  perjury  would  in  («)Cr.  Jac.65. 
these  days  abound ;  and  forasmuch  as  in  the  Star-chamber  and 
Exchequer-chamber  the  Courts  proceed  upon  examination  of 
witnesses,  if  the  truth  should  be  by  such  means  suppressed,  and 
falsity  certified  in  the  examinations,  so  the  innocent  would  be 
oftentimes  punished,  or  the  guilty  escape  punishment,  and  justice 
and  right  would  be  utterly  subverted ;  for  as  it  is  commonly  said, 
the  suppression  of  truth,  is  the  oppression  of  the  innocent     And 
the  Lord  Chancellor  said,  that  he  heard  in  the  Common  Pleas, 
in  the  time  of  Sir  James  Dyer,  then  Chief  Justice  of  the  Com- 
mon Pleas,  that  it  was  resolved  by  the  Court,  that  it  was  not  a 
principal   challenge  to  say,  that  one  returned   of  a  jury  was  (5)  Co.  Lit. 
chosen  commissioner  (ft)  by  the  other  party  for  examination  of  ^57.  b.  s  Roll, 
witnesses  in  the  Court  of  Chancery ;  for  every  commissioner  is        * 
made  and  constituted  by  the  (c)  King,  who  is  the  head  of  justice,  (e)  Cr.  Jac  65. 
by  his  commission  under  the  great  seal ;  and  therefore  he  being  ^^^^'  ^*' 
commissioner  upon  record,  is  presumed  in  law  to  be  indifferent.     *^^'^' 
But  otherwise  it  is  of  an  {d)  arbitrator,  for  he  is  created  only  by  Iti^^^y'i, 
the  submission  of  the  parties  themselves  in  the  country ;  and  ^  roIi*.  655, 
therefore  it  is  a  principal  challenge  to  say,  that  such  a  one  re-  656.  Br.  Chal- 
turned  of  the  jury  was  an  arbitrator  for  the  other  party;  and  ^i^q^^'^% 
therewith  agree  7  H.  7.  10.  b.  9  E.  4.  46.  15  E.  4.  24.  3  H.  6.  u.  b.  9  E.  4, 
24.  b.     And  the  Court  had  so  great  dislike  of  the  proceedings  ^7-^-  ^itz. 
of  the  said  J.  H.  that  the  said  Attorney-General  was  ordered  to  ^^*"""K®  ^^* 
prefer  an  information  against  him  for  the  said  misdemeanors, 
and  in  the  mean  time  be  was  put  out  of  the  commission  of 
the  peace. 


DOCTOR  HUSSEY'S  CASE. 


Trin.  9  Jac.  1. 


Ivanviihmentofward,  brought  on  stat.  W.  S.  cap.  3S.  against  H.  and  his  Moor 
wife,  and  several  others,  on  not  guilty  pleaded,  the  jury  acquitted  two,  H^^gggy  ^,j 
tad  found  the  rest  guilty  of  the  ravishment,  and  that  the  ward  is  married,  OTHsas. 
tad  that  at  the  time  of  the  marriage  he  was  of  sixteen,  and  more,  and  Part  IX.-71  b. 
within  the  age  of  twenty-one,  &c.    Qy,  whether  the  verdict  is  insufficient 
tnd  void,  in  not  shewing  who  procured  the  ward  to  be  married,  and  also 
m  not  shewing  whether  he  was  married  before  the  ravishment  or  after  ? 
At  the  common  law,  for  ravishment  of  ward,  the  guardian  might  have  had 
an  action  of  trespass,  as  well  against  a  feme  covert,  as  against  a  feme  sole. 
Qy.  whether  an  action  for  ravishment  of  ward  lies  upon  stet.  W.  2.  cap.  35. 
againit  a  feme  covert? 

▼OU  T.  K 
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If  af^er  the  ravishment  the  mfknt  of  his  own  head  pott  anmos  nuhilet  mar- 
ries himself,  without  the  procuration  or  assent  of  the  ravisher,  or  if  a 
stranger  marries  him,  the  first  ravisher  shall  not  be  punished  by  stat.  W. 
2.  cap.  35. 

In  an  action  of  ravishment  grounded  upon  this  statute,  damages  may  be 
recovered  as  well  as  the  value  of  the  marriage. 

*  On  the  words  in  the  statute,  abjuret  regnum  vd  habeal  perpetuam  pritO' 
nam^  the  Court  may  give  judgment  upon  which  of  the  said  two  points  the 
judges  will.*  S.  C.  [2  Brownl.  5991.  Hob.  93]  vid.  the  Entry.  Co.  Ent. 
568.  nu.  7.  S.  C.  reversed  on  -error  in  K.  B.  [3  Bulstr.  275.  1  RolL  Rep. 
445.  Cro.  Jac  413.] 


In  a  ravishment  of  ward  (a)  brought  by  Francis  Moor,  Esq.  ac- 
cording to  the  statute  of  W.  2.  cap.  35.  against  James  Hussey, 
Esq.  and  Katharine  his  wife,  Robert  Wakeqian,  Cierl,  John 
Woodford,  and  Cuthbert  Clifford,  of  the  ravishment  of  John 
Horniold,  son  and  heir  of  Ralph  Horniold,  Esq.  being  within 
age :  the  defendants  pleaded,  not  guilty,  which  issue  was  tried 
at  the  bar,  Mic,  8  Jac,  and  the  plea  began  Trinit.  7  Jac.  Rot. 
759,  and  was  tried  in  absentia  Walmsley  propter  agritudincmy  and 
of  Coke,  Chief  Justice,  then  being  in  the  Star-chamber.     And 
the  jury  found  that  the  said  Katharina,  Robertus  et  Johannes 
Woodford  fuen^  culpabiles  de  raptu  et  abductione  pracP  Johannis 
Horniold^  prout  prad^  Franciscus  superius  vers,  eos  queritur,  et  aS" 
sident  damna^  Sfc.  10/.  et  custa^  105.     Et  idtcrius  juratores  prad^ 
dicunt  super  sacramentum  suum,  quod  prad  Johannes  Horniold 
maritatus  existit^  quodque  idem  Johannes  tempore  maritagii  illius 
fuit  cetatis  sexdecim  annorum  et  ampliusj  et  infra  cetatem  viginti  et 
unius  annorum^  quodque  maritagitcm  prced^  Johannis  Horniold  valet 
juxta  verum  valorem  ejusdem  800/.  and  that  the  said  James  (the 
husband  of  the  said  Katharine)  and  Cuthbert  were  not  guilty. 
And  in  arrest  of  judgment  divers  points  were  moved  and  argued 
by  the  Serjeants  at  bar  in  the  terms  of  St.  Mich.  Hil.  &  Pasch. 
And  the  principal  point  which  was  argued  by  the  Seijeants  was, 
if  a  feme  covert  was  within  the  statute  of  W.  2.  cap.  35.  or  not. 
And  now  this  terra  it  was  argued  by  the  justices ;  and  it  was 
[  •  78  a.  ]    argued  •by  Foster  and  Warburton,  that  judgment  ought  to  be 
(a)  Or.  Jac.       given  as  well  against  the  feme  (a)  covert,  as  against  the  others 
do%i^s*^"''  who  were  found  guilty;  and  their  principal  reason  was,  because 
Kelway  to,  n.  at  the  {b)  common  law  a  feme  covert  was  punishable  for  ravish- 
F.N.B.90.  H.    nient  of  a  ward,  and  shall  be  fined  and  imprisoned  for  it,  and 
445.  2  Bolft     damages  shall  be  recovered  against  her,  and  levied  upon  her 
Sit.  5  BuUt.*     husband,  and  after  his  death  upon  the  wife  herself;  and  the  stat 
87.  Hob.  93.      qf  WT.  2.  c.  (c)  35.  adds  but  a  greater  penalty  to  the  value  of  the 
\)Ho\i,  93.       marriage,  damages  and  costs,  imprisonment  for  two  years,  and  if 
c)  2  Inst.  437,  the  defendants  are  not  sufficient,  abjurefit  regnum  velhabeant  per^ 
^^'  petuam  prisonam :  so  that  it  never  was  the  meaning  of  the  makers 

of  the  act  to  exclude  a  feme  covert  out  of  the  piu:view  thereof^ 


i: 


(a)  By  stat  IS  Car.  S.  c.  24.  the   writ  of    there  is  a  guardian  in  socage^  orappointed  by 
ravisnment  of  ward  b  taken  away  as  to  lands    deed  or  wul.    Vid.  §  8. 
held  by  knighff  service,  &c.,  but  not  where 
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who  was  punishable  by  action  of  trespass  at  the  (a)  common  law,  («>Hob.  93. 
for  which  offence  also  her  body  at  the  common  law  shall  be  im- 
prisoned :  and  therefore  they  strongly  held,  that  a  feme  covert 
was  within  the  statute  of  f  Merton,  c.  6.  and  within  the  statute  t«  In8t.90,9i. 
of  W.  1;  c.  20.  de  malefact.  (i)  in  parcis.     For  a  feme  covert  for  (*)  ^**g'jj^^'g* 
these  offences  was  punishable  by  the  common  law,  and  these    ^        '  ^   / 
statutes  add  greater  punishment,  and  in  another  manner  than  it 
was  at  the  common  law.     And  they  said,  that  a  feme  covert  w^as 
within  the  words  of  the  act;  and  it  would  be  a  great  mischief  if 
any  construction  should  exempt  her  out  of  the  penalty  of  this 
statute  (in  such  odious  cases  as  ravishment  of  wards  are).     And 
an  action  upon  the  statute  of  forcible  entry  upon  the  statute 
of  {c)  8  H.  6.  lies  against  a  feme  covert,  as  the  book  is  in  S6  H.  (c)  Hob.  95. 
6.  22,  23.     So  waste  lies  against  the  husband  and  wife,  as  it  is  ®  ^'  ^'  ^'  ^' 
held  in  3  E.  3.  76.     So  if  a  feme  covert  commits  ^d)  redisseisin,  co.  lIi  iM^. 
she  shall  be  punished  in  a  redisseisin,  9  H.  4.  5.  b.  F.  N.  B.  188.  MoorS73.Fitx! 
So  Cessavit  lies  against  husband  and  wife,  4  E.  2.  fwf  in  vita  22.  2«**^»j!*"'.^' 
And  many  other  cases  were  put  upon  this. ground,  wherefore  i.'^com.^Wir. 
they  concluded  that  judgment  should  be  given  against  all  for  the  Plead.  (SA.d^) 
value,  damages,  and  costs,  and  that  the  defendants  capiantur. 
And  it  was  argued  by  the  Chief  Justice  and  Walmsley  to  the 
coDtrary,  that  the  plaintiffs  shall  have  (e)  judgment  upon  this  (0  Hob.  loi. 
record  against  none  of  the  defendants.     And  their  argument  was 
divided  into  four  parts.     1 .  What  alteration  the  statute  of  W. 
2.  cap.  35.  has  made.     2.  If  a  feme  covert  be  within  the  said 
statute.     3.  If  the  verdict  be  sufficient  or  not  against  any  of  the 
defendants.    4.  If  damages  besides  the  value  are  to  be  recovered  At  common 
in  an  action  of  ravishment  grounded  upon  this  statute.    As  to  l*w  for  ravUh- 
the  first,  it  was  resolved  by  all,  that  at  the  common  law  for  ra-  ^^1^J[^^^^^ 
▼isbment  of  ward,  the  guardian  might  have  had  an  action  of  misht  have 
trespass  in  which  the  plaintiff  should  recover  damages,  and  the  ha3  an  action 
defendants  should  pay  a  fine  to  the  King  and  should  be  im-  weu'aMLMt^a 
prisoned,  until,  &c.  and  that  such  action  lay  against  a  (y*)  feme  feme  covert, 
covert,  as  well  as  against  a  feme  sole ;  and  therefore  where  some  ^^^"J**  * 
books  say,  that  no  writ  of  ravishment  of  ward  lay  at  the  common 
law,  it  is  true,  if  it  be  meant  of  such  ravishment  of  ward,  which  ^/y  Hob.  93. 
is  in  tiie  Regist  and  in  F.  N.  B.  for  it  is  grounded  ♦and  formed    [  ♦  72  b.  ] 
by  the  statute  of  W.  2.  c.  35.  but  that  in  such  case  the  guardian  (g)  Co.  Lit. 
might  have  an  action  of  (g)  trespass  is  manifest  in  our  books,  29  ^^p*  ^^^  « 
Ass.  p.  35.  29  E.  3.  24.  a.  b.  3  E.  3.  3.  8  E.  3.  52.  a.  b.  22  R.  e.  5.  t.  b.  i 
2.  Damages  130.  12  H.  7.  Kelw.  20.  b.  21.  a.  F.  N.  B.  90.  H.  Inst.  5o.  Hob. 
140.  then  came  the  statute  of  Merton,  c.  6.  by  which  it  is  enact-  ^^' 
ed  (and  greater  punishment  than  the  common  law  inflicted),  de 
haredibuSi  8fc.  contra  pacem  vi  abductis  vel  detentis  seu  maritatis^ 
itapravif  est  quod  quicunque  laicus  inde  convict^  Juerit  quod  pue^ 
rum  aliquem  sic  detinueritf  abduxerit  seu  maritaverity  reddat  per^ 
denti  valorem  maritagii,  et  pro  delicto  corpus  ejus  capiaiur  ut  im-' 
prisonetUTj  S^c.     Et  hoc  de  fuerede  infra  quatuordecim  annas  exis" 
tente.     And  by  the  stat.  of  W.  2.  c.  35.  it  is  provided,  depueris 
masculis  seu  fejnellisj  quorum  maritagium  ad  aliquem  periineat^ 
raptis  et  abductis^  si  ille  qui  rapuit  non  habens  jus  in  maritagio^ 
licet  postmodum  restituat  puerum  non  maritaiumj  vel  deiuaritagio 
iotisfeceritj  puniatur  tamen  pro  transgressionc  per  prisonam  duo^ 
rum  atmorum^  et  si  non  restitueiit^  vel  harcdem  post  ant^  nubiles 

K  2 


Mi  DOCTOR  HussEY^s  CASE.  Part  IX. — 72  b, — 73  a. 

maritaverity  et  de  marifagio  satisfacere  non  potueritj  abjuret  reg- 
Wlmt  altera-  num  vel  habeat  perpetuam  prisonam.  And  this  stat.  of  W.  d.  c. 
been  made  b  ^^'  '^*^  ™^^®  ^^^  ^  alterations.  1.  The  said  stat.  of  Merton  did 
ata^?W.  8.  ei  ^^^  extend  to  heirs  females,  for  before  the  age  of  (6)  14  years 
55.  the  male  could  not  assent  to  marriage,  but  the  heir  female  at  12 ; 

rt)  2  i"*t*  90  ^^^  therefore  it  was  taken  that  the  statute  of  Merton  did  not  (c) 
Co.  Lit.  78.  b.  extend  to  an  heir  female :  and  therewith  agrees  the  book  in  35 
80.  b.  ^  H.  6.  53.  a.  b.  and  the  act  of  W.  2.  by  express  words  extends 
Hob  '94*95^^'  ^®  ^^^^ »  ^^^  ^^^  words  are,  de  pueris  masculis  seu  femellis.  2. 
(d)  2  Inst  439.  The  statute  of  Merton  doth  not  extend  to  any  of  the  clergy ;  for 

the  words  are,  quiamque  laicus  inde  convictus  fucrit%  S^c.  but  the 
/  \  n    T  :♦        statute  of  W.  2.  extends  to  all  W),  for  the  words  are,  si  tile  qui 

{€)  V/0.  Lilt.  ,       .  ,      ,  .    ,  ^     '''  .  _      rr*i  XT 

136.  b.  rapuerttjus  non  nabeiJSj  without  any  restramt.     3.  ine  statute  ot 

(/)«Brownl.  Merlon  doih  not  extend  as  appears  before,  but  when  the  heir 

Or)Wc»tm. «,  ^^^  ravished  within  14  years,  within  which  time  the  heir  male 

cap. 35.2  '  cannot  consent  to  marriage:  but  now  the  statute  of  W.2.  ex- 
^f»!jn*'^  ^^'  tends  to  a  ravishment  post  annos  nubilcs.    4.  The  words  of  the 

413. 1  RolL  statute  of  Merton  are,  vi  abductis  vel  detentis^  the  words  of  the 

Kep.  445.  «  statute  of  W.  £.  are,  rapiis  seu  detentis,     5.  The  action  given  by 

H"h  Q^*'*  the  statute  of  Merton  is  the  ancient  writ  of  right  of  ward,  as  it  is 

3  BnUtr!  sr!'  ^^'^  ^"  18  £.  3.  52.  a.  b.  but  the  statute  of  W.  2.  dot  actionem 

ft  Inst.  437,  Jbrmatam  in  verbis  {e)  conceptis^  a  net?  action,  the  form  of  which 

rfc?'H^*  93  ^^^  "^^  ®^  ^^  common  law,  the  form  of  which  appears  specially 

101.  Cr.  Jac.  ^y  ^^^  &ct*    ^*  In  process,  for  in  a  writ  of  right  upon  the  statute 

413.  of  Merton,  he  shall  have  but  the  ancient  process  at  the  common 

CO  Cr.  Jac.  jg^ .  jjm  jjjg  statute  of  W.  2.  gives  a  more  speedy  process,  and 

that  the  death  of  the  plaintiff  or  defendant  {/)  shall  not  abate  the 
[  ♦  73  a.  ]  writ.  7.  The  statute  of  W.  gives  greater  •punishment  than  the 
statute  of  Merton  doth,  as  appeareth  by  the  purview  of  both 
acts.  And  these  arc  the  most  material  alterations  that  the  sta- 
tute of  W.  2.  has  made. 
Whedier  an  As  to  the  2d  point :  if  a  feme  covert  be  within  the  purview  of 

action  for  ra-  the  Statute  of  W.  2.  (g)  The  parts  thereof  were  considered, 
wardUes  npon  ^^ich  as  to  this  purpose  stand  upon  four  parts.  1.  Si  restihmt 
atat.  W.f.cap.  puerum  nofi  maritatum^  puniatur  tamen  pro  transgressione  per  pri^ 
So.  ac^inst  a     sonam  duorum  annorum.     2.  If  he  marries  the  infant,  et  de  mari^ 

tagio  satisfeceritf  ptmiatur  tamen  per  prisonam  ut  supra.  3.  Si  non 
restituerit^  et  satisfacere  non  potuerit^  abjuret  regnum^  vel  habeat 
k)  Hob.  9e.  prisonam  imperpetuum.  4.  Si  fueredem  post  annos  ntdnles  marita* 
::©.  Lit.  9t.  a.  fferit  4"  de  maritagio  satisfacere  non  potuerit,  abjuret  regnum,  ^, 
^1.  b  Hardr.  ,^  supra.  And  this  case  is  within  the  last  clause,  sc.  that  the  (A) 
(/)  Hard.  387.  ^^^^  covert  has  married  the  infant,  and  is  not  able  to  (1)  satisfy, 
iCo.  98.a.  4  for  a  feme  covert  has  nothing  during  the  coverture  wherewith 
S!a^  6 Co  n*  *^®  ^^"  satisfy,  but  is  disabled  by  the  law  to  satisfy;  and  foras- 
b.  68.  a.  10  Co!  much  as  the  law  has  disabled  a  feme-covert  to  satisfy,  the  law  will 
139.  b.  Co.  Lit.  not  for  this  disability  inflict  so  great  a  punishment  as  perpetual 
fm)  Hob.  98.  banishment,  or  perpetual  imprisonment,  id  esty  perda-e  sive  pa^ 
t  Inst.  385.  11  trianif  sive  libertatem  :  et  (k)  lex  non  cogit  ad  impossibilioj  sed  (/) 
Co.  77.  b.         impotentia  excusat  legem.  22  E.  S.  Coron.  279.     If  an  appeal  (b) 

be  brought  against  a  (m)  feme-covert,  or  a  monk,  and  they  are 
acquitted,  the  feme-covert  or  monk  shall  never  have  a  writ  to  en- 
quire of  the  abettors :  for  by  general  words  the  law  will  never 


'^ 


(1)  Appeab  of  murder,  felony,  &c,  abolished  by  stat.  59  Gw,  3.  c.  46. 
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enable  any  for  bis  benefit,  whom  the  law  has  disabled ;  a  fortiori 
the  general  law  will  never  punish  any  so  severely  for  not  doing 
of  that  which  the  law  itself  has  disabled  him  to  do.     So  upon 
the  statute  of  Marlebridge,  non  liceat  hujusmodifeqffatos  expellere  ; 
if  the  lord's  [a)  villain  be  infeoffed,  the  lord  shall  expel  him,  for  (a)  5?  H.  s.  c. 
the  general  law  will  not  do  wrong,  sc.  to  enable  the  villain  fi'^Iwt. iii. 
against  the  lord.     And  divers  other  cases  were  put  to  the  same 
effect ;  as  the  case  of  ecclesiastical  persons,  in  the  Fourth  Part 
of  my  Reports,  f.  15.  and  others.    And  {b)  7  E.  3.  11.  a.  b.  was  {h)  Hob.  97. 
cited  by  the  Chief  Justice,  sc.  That  W.  brought  a  writ  of  ra- 
vishment of  ward  against  the  master  of  the  hospital  of  Burton  S. 
Lazer,  and  Robert  de  Lee,  and  Richard  de  la  Fosse,  confreres 
of  the  same  hospital,  and  there  Trew,  Serjeant  for  the  defendant 
said:  ^*  Sir,  tliis  writ  is  given  by  statute,  and  of  a  certain  form, 
and  it  ought  to  be  when  the  parties  against  whom  the  writ  is 
brought  are  such,  who  by  the  law  may  have  right  to  have  the 
ward ;  but  when  the  writ  itself  supposes  any  named  in  the  writ 
to  be  such,  that  they  cannot  have  right  in  the  ward,  &c.  where- 
fore this  writ  cannot  be  maintained."     *To  which  Sir  William    [  *  73  b.  ] 
Herle,  Chief  Justice  of  C.  i?.,  answered,  if  the  freres  in  aid  of  the 
guardian  took  the  infant  in  saving  the  right  of  the  hospital,  the 
freres  have  quodam  mode  right,  because  they  are  of  the  hospital ; 
wherefore  answer ;  out  of  which  case  two  things  were  observed. 

1.  That  every  man  shall  be  intended  sufficient  to  satisfy  the  plain* 
tifl^  if  the  plaintiff  does  not  pray  that  the  jury  may  enquire  of 

his  sufficiency;  and  therewith  agree  (c)  8  £.  3.  52.  a.  b.  22  R.  (c)Hob.98y 

2.  {d)  Damag.  130.     But  when  it  appears  by  the  writ  itselfi  that  ^•f"**^*-'** 
any  defendant  is  not  able  (having  disability  by  law)  to  satisfy,  ((fjsBrownt 
there  the  difference  appears,  because  in  the  one  case  it  is  ap-  9t,  95.  Hob. 
parent  to  the  Court,  and  in  the  other  not ;  and  therefore  this  ^^*  ^' 

case  is  special,  and  differs  from  the  reason  of  all  the  cases  which 

ha?e  been  put :  for  example,  from  the  case  de  malefactoribus  in 

parcis  ;  for  there  the  purview  is  general,  but  the  said  act  is  not 

so  precisely  penned  as  the  statute  of  W.  2.  is :  for  in  effect  this 

act  has  provided,  that  none  shall  be  punished  by  this  act,  but 

who  by  possibility  may  satisfy  at  the  time  of  the  judgment  (for 

the  words  are,  et  de  maritagio  satisfacere  non  potuerit)^  and  not  to 

punish  him  by  the  law  for  the  disability  which  the  law  itself  has 

made.     And  in  {e)  8  E.  3.  52.  a.  b.  22  R.  2.  Damages  130,  &a  («)  Hob.  98, 

the  plaintiff  prayed   that  the  jury  might  enquire  of  the  de-  ^' j^"*' ^^' **• 

fisodant'a  sufficiency,  which  would  be  to  no  purpose  in  this  case; 

because  it  appears  to  the  Court,  that  a  feme-covert  at  the  time 

of  the  judgment  is  disabled  by  the  law  :  and  therefore  such  rule 

is  to  be  given  in  this  case  as  Sir  William  Herle  gave  in  the  like 

case  in  7  £.  3.  41.- in  a  writ  off/)  mesne  brought  against  the  (/)  Co.  Lit. 

husband  and  wife,  they  made  derault  at  the  grand  distress,  upon  ^^*  ^ 

which  the  plaintiff  sued  proclamation;  and  now  at  this  day  the 

proclamation  was  testified,  and  the  husband  and  wife  were  de- 

inioded,  and  appeared  not ;  for  which  the  plaintiff  prayed  they 

niigbt  be  forejudged :  Herle ;  ^^  There  is  no  reason  that  the  wife 

should  be  forguoged  of  her  seignory  for  the  default  of  her  hus- 

hind,  and  especially  by  your  suit  which  you  have  brought,  which 

i>  given  by  statute,  where  you  might  have  your  suit  at  the  common 

^w  'P  and  so  in  this  case  the  plaintiff  might  have  his  remedy  at 
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»  the  common  law,  either  by  action  of  trespass  against  all  who 
ravished,  or  a  writ  De  valore  maritagii  against  the  heir  himselff 
and  not  upon  this  statute,  for  the  goods  or  lands  of  the  husband 
who  is  innocent,  are  not  to  be  liable  by  this  act,  for  the  act  has 
expressly  provided,  that  for  the  insufficiency  of  the  defendant  he 
shall  be  exiled,  &c.  And  therefore  the  statute  doth  not  charge 
the  hiisband  in  this  case ;  for  the  statute  is  penal  and  personal  to 
[  *  74  a.  ]  the  ^defendant  himself.  And  so  for  the  ravishment  made  by  a 
monk,  his  sovereign  shall  not  answer  by  force  of  this  act.  As  to 
the  objection  which  was  made,  that  he  may  have  judgment  at  the 
lX)mmon  law,  sc.  of  damages  and  imprisonment,  and  then  the 
husband  shall  be  charged  with  the  damages ;  that  was  utterly 
denied  for  two  reasons ;  the  one,  that  this  action  is  grounded 
upon  the  statute  of  W.  2.  c.  35.  and  such  writ  in  this  case  is 
brought,  and  is  there  formed ;  and  therefore  he  ought  to  have 
judgment  according  to  his  original,  which  is  the  foundation  of 
the  suit ;  and  not  to  ground  his  writ  upon  the  statute,  and  to 
(«)iiCo.S4.b.  have  judgment  at  the  common  law,  nee  e  converso  (a),  30  E.  S. 

11.  b.     The  King  brought  a  prohibition  against  the  Prior  of 

Wobume,  that  where  the  K.  had  recovered  in  a  Quare  impedit, 

the  defendant  sent  his  frere  to  Rome  with  an  appeal,  and  sued 

there  to  avoid  the  judgment,  according  to  the  statute  of  Prcg'- 

munirej  and  upon  not  guilty  pleaded,  all  this  was  found  against 

the  defendant,  and  there  for  the  King  judgment  was  prayed 

upon  the  statute  newly  made,  sc,  9,1  £.  3.  c.  1 .  in  case  of  Pne^ 

{h)  Doctrin.  pi.  wunire,  and  it  was  adjudged  he  should  not  have  it,  because  the  {b) 

9S5.  judgment  ought  to  be  conformable  to  the  original ;  and  this  suit 

38  ^'^r*Actwn  ^^  "°^  brought  according  to  the  statute  but  by  a  writ  of  prohi- 

snr  le  stat.  10.  bition  at  the  common  law.  And  in  47  E.  3.  10.  b.  in  a  (c)  general 

Fitz.  Action      action  of  trespass  against  malefactors  in  parks,  the  defendants 

?rf)i\!or9  ^*   ^^^®  found  guilty,  and  the  plaintiff  prayed  judgment  of  double 

Cr.  Jac.  415.     damages,  three  years  imprisonment,  and  to  find  sureties  never 

ace.  Hob.  93.     more  to  offend ;  and  if  they  did  not  find  sureties,  that  they  might 

s^Brownl.  59.    ||bjuj.g  ^^  realm.     And  although  the  statute  gave  no  formed 

(e)  Hob.  99.      action,  yet  forasmuch  as  the  action  was  brought  generally  at  the 

common  law,  he  could  not  have  judgment  upon  the  statute,  and 
therewith  agree  10  H.  6.  2.  a.  and  many  other  books. 
The  Terdict  is  As  to  the  third  point,  it  was  held  by  the  Chief  Justice  and 
iDsofficient  in  Walmesley,  that  the  (rf)  verdict  was  insufficient ;  for  this  action 
whVpr^oild  being  founded  upon  the  said  statute,  and  the  statute  extends 
the  ward  to  be  only  when  the  ravisher  marries  the  infant,  for  the  words  are 
married,  and  (horedem  post  annos  nubiles  maritaverit)^  so  that  inasmuch  as  the 
shewing  whe-  Statute  is  so  penal,  it  shall  not  be  extended  but  only  when  the 
ther  he  was  ravisher  marries  him.  And  if  after  the  ravishment,  the  infi&nt 
manried  before  of  his  own  hesApost  annos  nubiles  marries  himself  without  the 
or\fter*:  jJeiT  procurement  or  assent  of  the  ravisher,  or  if  a  stranger  afterwards 
CokeyC.jTand  marries  him,  in  these  cases  the  first  ravisher  {e)  shall  not  be 
If  aftei*the'  ''*-  P^^^^^hed  by  this  statute.  And  in  this  case  the  jury  have  found 
viahment,  the  generally  quod  prcedicf  Johannes  Homioldj  maritaius  exisiit^ 
infant  of  his  quodque  idem  Johannes  tempore  maritagii  illius  Jiiit  letatis  sexde- 
annos  nubS^^  ^^  ^^^^^^''^^^  4*  ampliuSf  4*  i^fra  atatem  viginti  4"  unius  annorumj 
r  *  74  b.  1    "^bich*  verdict  is  not  only  uncertain  who  procured  him  to  be 

marries  himself  withont  the  procuration  or  assent  of  the  ravisher,  or  if  a  stranger  marries  hi)D| 
the  first  ravisher  shall  not  be  punished  by  stat.  W,  it,  cap,  35.  ^ 
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marriedf^.tbe  rayisbcr^or  anystranger,  or theplaintiffhimsel^or 

if  the  ward  of  his  own  head  married  himself,  but  is  also  uncertain 

io  the  time  when  he  was  married,  sc.  before  the  ravishment  or 

after,  and  therefore  in  the  book  of  Entries,  368.  p.   11  &   12. 

369.  p.  17.  A.  rapuity  4"  idem  A.  maritaviU  4*^.  contra  voluntatem 

of  the  plaintiff.     Vide  9,1  H.  6.  Gard.  118.  8  K  3.  52.  a.  b.  S3 

E.  3.  Judgment  2.51,  S^c.  ace.    And  therefore  it  is  well  said  in 

33  E.  3.  (23)  29.  b.  a  verdict  ought  to  be  such,  that  the  Judges 

ought  clearly  to  go  to  judgment,  and  therefore  verdicts  ambi- 

pous  and  doubtful  are  insufficient  and  void,  as  in  40  £•  3. 15.  a.  297.  a.  Br! 

m  debt  (a)  against  executors  they  plead  fully  administered^  and  Enquest  4. 

so  nothing  in  their  hands :  the  jury  find  tliat  they  have  assets  (^)  ^c.  Jac. 

in  their  bands,  and  do  not  say  to  what  value;  and  for  this  un-  U)ti^^i^4S9. 

certainty  the  verdict  was  held  insufficient  and  void. 

As  to  the  fourth  point,  although  16  E.  3.  Damages  80.  and  In  an  action  of 
some  other  books  are  against  it,  that  no  {b)  damages  shall  be  re*  groandedon 
covered :  yet  forasmucl^  as  it  is  held  in  17  E.  3.  57*  b.  21  E.  3.  stat  W;s.cap. 
44.  24  K  3.  46.  22  R.  2.  Damages  13a  8  E.  S.  5^  27  H.  6.  ^-  da«»ge» 
Gard.  118.  Pasch.  2?  H.  6.  Rot.  123.  in  the  Book  of  Entries.  £  ^veredr' 
568.  and  divers  other  books  with  which  common  experience 
agrees,  it  was  resolved  accordingly.     And  the  Chief  Justice 
vouched  an  ancient  reading  upon  the  statute  of  W.  2.  c.  35. 
That  where  the  statute  says  (r)  abjuret  regnum  vel  habeat  perpe^  Upon  the 
tuam  prisonam  in  the  disjunctive,  that  the  election  shall  be  in  the  ^^^^*  abjarct 
G>urt  to  give  judgment  upon  which  of  the  said  two  points  the  habeat  per- 
Judges  will :  and  great  reason,  for  it  may  be,  the  disposition  and  pctuam  priso- 
quality  of  the  defendant  being  considered,  it  would  be  dan-  may'iJetlvLn"' 
gerous  to  the  state  to  banish  him  into  foreign  countries.  of  eithcT. 
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Trin.  11  Jacohi  I. 


Ef  EKT  copyholder  having  a  customaijr  estate  of  inheritance,  may  of  common  Atlbi 
right  without  any  particular  custom  surrender  his  lands  held  by  copy,  in  b.«-J^\ j-^ 
full  courty  and  as  a  thing  incident  by  the  common  law,  he  may  do  it  by  another. 
attorney.  Part  IX.-75  a. 

But  the  attorney  ought  to  pursue  the  manner  and  form  of  the  surrender  in 
all  points,  according  to  the  custom,  as  the  copyholder  himself  ought  to 
bare  done. 

When  any  one  has  authority  to  do  an  act,  he  ought  to  do  it  in  his  name 
who  gives  the  authority,  and  he  cannot  do  it  in  bis  own  name  nor  as  liis 
own  proper  act. 


I 
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Where  two  by  letter  of  attorney  were  constituted  attomies  to  make  a 
surrender,  and  they  first  shewed  their  letter  of  attorney,  and  then  by  the 
authority  given  to  them  by  the  said  letter  of  attorney  surrendered,  &c  held 
thdr  authority  was  well  pursued.  Vid.  the  Entry.  Co.  Ent.  575.  nu.  6.^ 


In  replevin  by  William  Atlee,  against  Daniel  Banks  and  Tho- 
iDas  Osbdrn  of  taking  of  his  cattle  at  Harmonsworth,  in  a  place 
called   Walnut-tree  Closei   in    the  county  of  Middlesex,   &c. 
Which  plea  began  Trin.  8  Jac,  Reg,  Rot.  SSO.    Upon  the  pleads 
ingy  and  issue  joined,  and  special  vierdict  given,  the  case  wa^ 
such.     Thomas  Combes  copyholder  in  fee  of  ten  acres  of  pas- 
ture in  H.  of  the  manor  of  Harmonsworth  in  the  county  of 
Middlesex,  by  his  deed  22  November  5  E.  6.  constituted  and 
ordained  WiUiam  Combes  and  Stephen  Erlie  two  copyhold  te*> 
nants  of  the  same  manor  his  lawful  attornies,  to  surrender  vice 
4*  nomine  suo  to  the  lord  of  the  said  manor,  the  said  ten  acres  of 
pasture  to  the  use  of  John  Nicholas  and  his  heirs,  and  afterwards 
at  a  Court  held  of  the  said  manor  8  Julii  anno  6  E.  6.  the  said 
attomies  ttmc  tenentes  ionC  per  copiam  Rof  Cur^  in  eadem  Cm' 
ostendenmt  scripHtm  prcedC  gerens  daf  pradicf  22  Nod"  anno  5, 
supradictOj  et  iidem  Willielmtis  et  Stephanus  authoritate  eis  per 
prad^  literam  attomattis  daf  in  plena  tur'  sursum  reddiderunt  in 
mantis  dom*  preed*  decern  acras  pastura  ad  opus  4"  usum  prcedH  Jo^ 
hannis  Nicholas  hceredum  et  assignatomm  suorum^  who  was  at  the 
same  Court  admitted  accordingly;  and  that  within  the  said  ma« 
nor  there  was  not  any  custom  to  surrender  copyhold  lands,  &c, 
by  letter  of  attorney,  either  in  Court  or  out  of  Court.     And  if 
W*^«J1«^«P«  the  said  surrender  by  letter  of  attorney  of  the  said  lands  held 
Hetl.  «4.      *    ^y  copy?  ^^*  ^^^  good  or  not,  was  the  doubt  which  the  Jury  re-^ 
C  •  75  b.  ]    ferred  to  the  consideration  *of  the  Court.     And  this  case  was 
Oodb.  389.        argued  at  the  bar,  in  Michaelmas,  Hilary,  and  Easter  Terms, 
1  Le'*'  ^'        ^^^  ^"  ^^^®  term,  and  in  this  it  was  also  argued  by  the  Justices 
(6) Co. Lit 59.  at  the  Bench;  and  in  this  case  two  points  were  moved.     1.  If  a 
a.  1  Roll.  500.    surrender  could  be  made  by  force  of  the  letter  of  attorney.     3, 

If  the  attornies  had  pursued  their  authority. 
The  anrreiider        As  to  the  first  it  was  unanimously  agreed  by  all  the  Judges  in 
toraeTu^  ood'  their  several  arguments,  that  the  surrender  in  the  case  at  bar 
the  surrender '  made  by  letter  of  (a)  attorney,  was  good  (a)  ;  and  their  reason 

by  the  copy,      ^as,  because  every  (i)  copyholder  having  a  customary  estate  of 

holder  himself 

is  de  commoni  jure,  and  he  need  not  in  pleading  alledge  a  custom  to  surrender  in  court. 


(a)  So  a  tiinrender  to  the  lord  out  of  court  59  a.    But  where  it  is  necessary  to  alledge 

is  de  comrnumjure^  and  therefore  may  be  by  a  special  custom  to  enable^  a  copyholder  to 

attorney,  GUb.  Ten.  252.,  so  he  may  surrender  surrender  in  person,  there  he  cannot  surren- 

\)j  attomev  to  the  steward  out  of  court.  1  derby  attorney,  as  into  the  bands  of  the  bailiff 

Watk.on  C;op»  67.  c\\mg^Dudfieldy,  Andrews,  or  reeve  of  the  manor,  Co.  Litt.  59  a.  for  in 

1   Salk.   184.     Tukely  v.  Hawkins,  I   Lord  these  cases  a  special  custom  would  be  neces- 

Eaym.  76.  Vid.  however  contra,  a  dictum  of  sary  to  warrant  the  surrender  of  the  copy- 

L6rd  HardwidLe,  Miichelv,  Neate,  2  Ves.  680.  holder  himself,  and  therefore  a  surrender  by 

And  a  surrender  to  a  steward  out  of  Court  attorney  would  not  be  good  without  a  further 

it  good  without  custom,  whether  such  steward  custom  for  doing  so. 

be  made  by  deed  or  by  parol.    SmiUuon  v.  A  purchaser  of  a  copyhold  is  tiot  obligdd  to 

Cage^  Cro.  Jac  596.    Parker  v.  Reck,  Com.  accept  a  surrender   by  attorney.  MUckei  v, 

Jl^.  85, and  vid*  Hargrave'i  note  (6)  Co.  Litt,  i^eale,  2  Yes,  67.9. 
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inheritance,  may  de  commtmijure^  without  any  particular  custom, 
sorrender  his  lands  held  by  copy  in  full  Court,  and  therefore  in  (o)tBalBt.t59. 
pleading,  the  copyholder  need  not  {a)  alledge  a  custom  within  the  z^?  cJ)fLit^' 
manor  to  surrender  in  Court ;  for  that  which  is  the  usage  per  no.  b.  4  Co. 
totam  Angliamf  is  the  {b)  common  law  as  it  is  held  in  34*  H.  8.  M*  a.  8  £.  4. 
Br.  Custom  59.  &  34  H.  8.  Dy.  54.  quod  habelur  (c)  conmetudo  J  BuU^isaf^ 
inter  mercatores  per  totam  Angliam^  8^c.  is  no  good  manner  of  al-  tot,  sdS. 
ledging  a  custom,  for  that  is  the  common  law  (b);  and  in  the  Book  (O^BoIst. 
of  Entries,  Tit.  Tresp.  DirwiVwi^  Copyhold  1.  f.  568.  no  custom  j55;BnCtot. 
is  alledged  to  enable  a  copyholder  to  surrender  in  full  Court,  no  59.  by.  54.  pi. 
more  than  that  a  copyholder  may  make  a  (d)   lease  for  one  year;  i^* 
because  that  he  may  do  by  the  general  custom  of  the  realm, 
which  is  the  common  law,  vide  Bracton,  lib.  2.  c.  8.     Then  if  a  A  copyholder 
copyholder  may  surrender  his  estate  in  Court  by  the  general  "*y  '"f- 
cttstom  of  the  realm,  which  is  the  common  law,  from  thence  it  torneVM^ 
follows  that  he  may  do  it  by  attorney,  as  a  thing  incident  by  the  thing  incident 
common  law:  and  that  will  more  clearly  appear  if  the  reason  j>y^«coninKMi 
of  snch  things  which  a  man  cannot  do  by  attorney  be  well  con- 
sidered.    And  therefore  if  a  man  has  a  bare  authority  coupled  ^I^IJ**' 
with  a  trust,  as  (e)  executors  have  to  sell  land  (c)  they  cannot  sell  with  a  trnit  ^ 
by  attorney ;  but  if  a  man  has  authority,  as  absolute  owner  of  as  in  the  case 
tbeland (y*),  there  he  may  doitby attorney,  as Cestuy  que  use  might  o^execntori 
after  the  statute  of  {g)  1  R.  3.  and  before  the  statute  of  {h)  27  to  sell  land  ^"^ 
H,  8.  for  Cestuy  que  use  had  an  absolute  authority  to  dispose  of  cannot  be  ex« 
the  land  at  his  will,  without  any  confidence  reposed  in  him,  as  ^^**y  ^^  *^' 
appears  in  11  Eiiz.  Dyer  £83.  and  there  a  judgment  is  cited  in 
£6  H.  8.  accordingly,  af^ainst  the  opinion  of  some  Judges  in  9 
H.  7*  (0  24.     But  in  the  case  at  bar,  the  copyholder  has  a  cus- 
tomary estate  of  inheritance,  and  not  an  authority  or  power 
only.     Also  there  is  a  {k)  diiference  betwixt  a  general  absolute 
power  and  authority  as  owner  of  the  land,  as  aforesaid,  and  a 
particular  power  and  authority  (by  him  who  has  but  a  particular    [  *  76  a.  ] 
interest)  *to  make  leases  for  life  or  years.    And  therefore  if  (/)  Tenant  for 
A.  be  tenant  for  life,  the  remainder  in  tail,  &c.  and  A.  has  ji^e,  remainder 
power  to  make  leases  for  21  years  rendering  the  ancient  rent,  ^ower  for*the 
&C.  he  cannot  make  a  lease  by  letter  of  attorney  by  force  of  his  tenant  for  lifb 
power,  because  he  has  but  a  particular  power  which  is  personal  Jo  make  leases 
to  him ;  and  so  was  it  resolved  in  the  case  of  the  lady  Gresham  rendeiSg  toe 
at  the  assises  in  Suffolk  in  quadragesinC    24  £1.  by  Wray  and  ancient  rent, 

&c.  the  power 
camiot  be  executed  by  attorney.  (d)  Doct  pi.  104, 105.  1  Roll.  846.  S  Bnht.  232.  4  Co, 

26.  a.  Cr.  El.  103.  224,  225.  1  Leon.  328.  Popb.  133.  Owen  18.  Hutt.  101.  Lit.  Rep.  2S3. 1  Jones 
249.  Cr.  Car.  253.  Moor  272.  (f )  2  Roll.  Rep.  329.  393.  1  Roll.  330.  (/)  1  Anders.  28, 29.  1  RolU 
$30.  O.  Benl.  16.  pi.  63.  Godb.  314.  389.  2  Roll.  3:50.  Dy.  283.  pi.  30.  Benl.  in  Relw.  207.  a.  BenL 
io  A»h.  pL  2.  N.  Benl.  12.  pi.  10.  1  Leon.  265.  2  Roll.  Rep.  323.  394.  {g)  1  R.  3.  c.  1.  {Jk\tT  H.  8. 
c.lO.  Br.  Feoflfm.  43.  (i)  9  H.7.  26.  a.  Godb.  314.  Br.  Feoffment  abuse  28.  2  Ron.Rep.29k 
(ft)  Co.  Lit.  52.  b.  (0  2  Roll.  Rep.  393. 1  RoU.  330.  Palm.  436. 

(b)  In  an  action  upon  a  bill  of  exchange,  it  tion  between  special  customs,  which  ought  to 

k  not  reooisite  to  set  out  any  part  of  the  be  pleaded,  and  the  general  custom  of  the 

custom,  Soper  y.  Dtbte^  1  L.  lUtym.  175.  vid.  realm,  of  which  the  courts  ar^  bound  to  take 

V^&am  ▼.   WU^m,  Garth.  269.     And  all  notice  without  pleading.    Hargrave's  n.  (7) 

goeral  customs  sudi  as  the  custom  of  the  Co.  Litt.  89  a.  and  yid.  1  ChitQr  on  Pleading, 

nihn  rdating  to  carriers,  common  innkeepers,  1 99.  4th  edition. 

&c.  and  the  customs  of  gavelkind  and  borough  (c)  '^  If  a  man  devise  that  his  lands  shall  be 

Eo^irii,  Ac.  need  not  be  stated  in  pleading.  ^  sold  by  his   executors  for  payment  of  his 

1^  Fl  108.    Indeed  to  recite  what  is  the  *<  debts,  that  will  give  the  executors  an  inter- 

<^nnion  law  or  general  custom  of  the  realm,  ^  est  "  Per  Hale,  C.  B.  arg.  BarringUm  v. 

*^CQ»  not  only  unnecessary,  but  even  impro-  Attorn^  General^  Hard.  419.  Vid.  Mr.  Har« 

f^t  became  it  tends  to  confound  the  distmo  grave'i  note  (s)  Co.  Litt.  1 13.  a. 
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U)  9  Roll.  Anderson  Chief  Justices,  Justices  of  Assise  there  (d).  Also 
Li?66^b!S*'a.  ^^^^^  ^^^  some  things  personal,  and  so  inseparably  annexed  to 
tFinche'sLaw,'  the  person  of  a  man,  that  he  cannot  do  them  by  another,  as 
L  3.  c.  6.  See     doing  of  (a)  homage  and  fealty :  so  it  is  held  in  S3  E.  3.  Tres- 

m^Ptoi^.^M.*  P^^®  ^^^'  ^^®  ^^^^  °^®y  ^^^^  ^^^  villain  for  cause,  or  without 
b.S5.  a.  cause,  and  the  villain  shall  not  have  any  remedy ;  but  if  the  lord 

commands  another  to  beat  his  villain  without  cause,  he  shall 
have  an  action  of  battery  against  him  who  beats  him  in  such 
If  the  lord  dis-  case.  So  if  the  lord  distrains  the  cattle  of  his  tenant,  although 
S*of  hifS*"  Clothing  be  behind,  f  the  tenant  for  the  respect  and  duty  which 
nant,  notbiDg  belong  to  the  lord,  shall  not  have  (i)  trespass  vi  ei  armis  against 
being  behind,  him  (e):  but  if  the  lord  {c)  commands  his  bailiff  or  servant  in 
slmll  m^have  *"^^  ^^®  *°  distrain  where  nothing  is  behind,  the  tenant  shall 
trespass  vi  et  have  an  action  of  trespass  vi  et  armis  against  the  Bailiff  or  ser« 
armis.  yant.     2  H.  1.  4.  a.  11  H.  4.  78.  b.  1  H.  6.  6.  a.  9  H.  7.  14.  a. 

Where  by  the  Littleton  in  his  chapter  of  Burgage  holds,  that  where  in  a 
cQstom  of  a  borough  he  who  is  seised  of  lands  in  fee  may  devise  by  custom, 
nan^^m  fee^      there  the  owner  of  such  land  may  devise  that  his  {d)  executors 

may  devise,  he  may  devise  that  bis  executors  shall  sell.  (c)  2  Instf  105.  Br.  Trespass  98. 

(d>  Lit  sect  169.  Co.  Lit.  112.  b.  113.  a. 


(d)  Wherever  a  power  is  given,  y^hether  a  delegation  of  his  power.  Doe  v.  Lord  George 
over  real  or  personal  estate,  and  whether  the  Cavei^ish,  4  T.  R.  741.  n.  and  vid.  Afason  v. 
execution  of  it  will  confer  the  legal*  or  only  Smith,  1  Smith,  406.  And  the  donee  of  a 
equitable  right  on  the  appointee,  if  the  power  power  may  delegate  the  power  by  virtue  of 
reposes  a  personal  trust  and  confidence  in  the  an  express  authority  in  the  deed  by  which  it 
donee  of  it,  to  exercise  his  own  judgment  and  was  created.  PaUiser  v.  Ord,  Bunb.  166. 
discretion,  he  cannot  refer  the  power  to  the  Where  the  power  is  annexed  to  an  interest 
execution  of  another,  for  delegatus  non  potest  in  the  donee,  and  is  originally  authorized  to 
delegare.  Therefore  where  a  father  had  a  be  executed  by  the  donee  of  the  power  and 
power  of  appointment  to  his  children  over  a  his  assigns,  such  power  is  annexed  to  the 
real  estate,  and  he  delegated  the  power  to  his  interest  in  the  donee,  and  will  pass  with  it  to 
wife.  Lord  Hardwicke  said  that  this  must  be  any  person  who  comes  to  the  estate  under 
considered  as  a  power  of  attorney  which  him,  although  there  arc  twenty  mesne  assign- 
could  be  executed  only  by  the  husband  to  ments;  and  whether  the  assignee  is  an  assignee 
whom  it  was  solely  confined,  and  was  not  in  in  fact^  or  an  assignee  in  law,  as  heir  or  exe- 
its  nature  transmissible  or  delegatory  to  a  cutor.  How  v.  Whitfield,  1  Vent.  038, 3J9.  S. 
third  person.  Ingram  v.  Ingram^  2  Atk.  88.  C.  [2  Show,  57.  2  Jones.  1 10.]  but  it  seems 
and  vid.  HamiUon  v.  Royse,  2  Schol.  &  Lef.  that  unless  the  power  is  originally  authorized 
3J0.  So  where  personal  estate  was  siven  to  to  be  executed  by  the  donee  and  his  assigns, 
such  charitable  use  as  A.  should  appomt ;  and  the  assignee  of  the  estate  cannot  exercise  iL 
he  directed  the  money  to  be  applied  as  B.  Coxev,  Day,  13  East,  118. 
should  appoint.  Lord  Hardwicke  held  the  (b^  In BeviPs case, 4 Co.  lib. vol. ii. p. 280. 
delation  void.  Attorney  General  v.  Berry-  this  is  said  to  be  by  the  stat.  Marleb.  cap.  3. 
man,  cited  in  Alexander  v.  Alexander,  2  Ves.  and  in  the  2  Inst.  105.  it  is  said.  That  the 
643.  So  where  a  testator  gave  his  wife  a  words  of  the  statute  mm /nfftta/fir<{oiRmitf/Mrr 
power  to  appoint  personalty  amongst  their  redentptionem,  &c.  is  interpreted,  that  the  lord 
chUdren,  ana  she  delegated  tnis  power  by  her  shall  pay  no  fine,  and  therefore  since  this  act 
will  to  others,  the  delegation  was  held  to  be  by  a  conseauent  no  action  of  trespass  qvare 
void.  Alexander  v.  Alexander,  ubi  sup.  On  vi  et  armis  lieth  against  the  lord  in  this  case, 
the  same  principle,  a  person  whose  consent  for  then  he  should  pay  a  fine.  In  the  second 
is  made  requisite  to  the  due  execution  of  a  Institute,  p.  105.  it  is  expresslv  stated,  that 
power  cannot  authorize  another  as  his  attor-  by  the  common  law  an  action  of  trespass 
ney  to  consent  to  any  execution  of  it.  HatO'  vi  et  armis  in  that  case  did  lie.  Vid.  also  1 1 
kins  V.  Kemp,  5  East,  410.  and  vid.  Attorney  H.  4.  78  b.  Brooke  Ab.  Office  del  Court,  29. 
General  Y.  ScoU,  1  Ves.  407.  Grange  y.  Tiving,  Fitz.  Ab.  Office  del  Court  7.  Co.  Litt.  127  a. 
O.  Bridgm.  184.  Sugden  on  Powers,  175, 3rd  10  Ed.  4.  7.  a.  9  H.  7.  4.  a.  14  a.  and  Dive  v. 
edidon.  But  where  a  power  is  given  to  A.  to  Manmngham,  Plowd.  66  b.  where  it  is  also 
create  estates  under  such  powers.  Sec  as  he  said  to  be  by  the  stat.  of  Marlbridge,  that  no 
shall  think  fity  and  A.  creates  an  estate  sub-  action  of  trespass,  t;if/arm»,  lies.  The  reason 
ject  to  a  power  of  jointuring  by  B*  this  is  not  therefore  assigned  in  the  text  is  erroneous. 
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shdl  selU  which  they  shall  do  as  attornies  to  him,  3  E.  3.  Coron.  ^*\^\PL^^ 
310.  by  the  custom  of  a  manor  a  freehold  will  pass  from  one  to  /^^  ^  ^{|,  5Q5, 
another  by  surrender  in  Court  (f),  against  the  {a)  will  of  the  (c)  Co.  lit  68. 
lord,  and  where  the  custom  is  such,  the  tenant  may  do  it  by  at-  *•  ^^  ^ 
tomey,  vide  14  IL  4.  1.  a.  by  Hankford,  4*  vt^  19  Ass.  p.  9.       ^  ^ 

And  it  was  said  (&),  as  he  to  whose  use  a  surrender  is  made  The  anrrend* 
may  be  admitted  by  attorney,  so  a  copyholder  may  surrender  J5|^i"*J  ^ 
by  attorney  in  full  Court:  and  the  case  of  him  to  whose  use  attorney. 
seems  the  stronger  case,  because  he  who  is  to  be  admitted  is  to  «  n 

do  fealty  (c),  which  none  can  do  fealty  but  he  who  shall  be  ad-  ^\^  ^^^'  ^^» 
Biitted,  and  therefore  in  such  case  the  lord  may  refuse  to  admit  him  (/ )  sty.  433.  i 
by  attorney ;  but  (rf)  if  he  admits  him  by  attorney,  it  is  good  Mod.  6«. 
enough. 

But  Hil.  28  Eliz.  in  {e)  Chapmatfs  case  it  was  held  in  the  Chapman's 
King's  Bench,  that  where  the  custom  of  a  manor  is,  that  the  ^^^„  i^y 
copyholder  out  of  Court  may  surrender  into  the  hands  of  the  cwtom  the   • 
lord  of  the  manor  by  the  hands  of  two  customary  tenants,  who  copyholder ont 
in  effect  are  but  instruments  or  (/)  attornies  of  the  copyholder  to  gnrrend  "by 
take  his  surrender,  that  in  such  case  the  copyholder  by  his  at-  the  hands  of 
tomey  •cannot  surrender  into  the  hands  of  the  lord  by  the    [  *  76  b.  ] 
hands  of  two  copyhold  tenants;  for  inasmuch  as  the  surrender  in  J^®  customary 
such  case  ought  to  be  warranted  by  the  custom,  the  surrender  cannot  make 
without  special  custom  to  warrant  it  by  attorney  will  not  be  such  surrender 
good.     Also  that  was  upon  the  matter  by  attorney  to  make  a  *>y  attorney 
surrender  by  others  who  are  but  attornies,  for  that  is  not  war-  ^iai  costom. 
ranted  by  the  (g)  particular  custom  of  the  manor  to  make  a  sur- 
render out  of  Court.     But  in  the  case  at  bar  the  common  law,  (^)  Co.  Lit.  59. 
and  no  particular  custom,  warrants  the  surrender,  and  therefore  *•  ^'  ^^^'  5<^ 
it  may  well  be  made  according  to  the  rule  and  reason  of  the 
common  law  by  attorney.     But  it  was  resolved,  that  the  attorney 
ought  to  (h)  pursue  the  manner  and  form  of  the  surrender  in  all  (ik)iRd].50i« 
points  according  to  the  custom,  as  the  copyholder  himself  ought 
to  have  done ;  as  if  the  surrender  by  the  custom  ought  to  be  by 
the  rod,  or  by  any  other  thing,  or  in  any  other  manner,  the  at- 
torney ought  to  pursue  it.     And  the  Chief  Justice  said,  that  the  ^ik^i  ^y^^  gly]^ 
stile  of  a  copyholder  imports  three  things.     1.  Nomen^  his  name,  of  a  copyholder 
2.  Ofigineniy  his  commencement.     3.   Titur  his  assurance :  his  *"Ports. 
name  is  tenant  by  copy  of  court-roll,  for  his  (t)  name  is  not  te-  (t)  Lit.  sect.  75« 
nant  by  court-roll,  but  by  copy  of  court-roll,  who  is  the.  sole  ^^  ^^  ^*  *• 
tenant  in  law  that  holds  by  copy  of  any  record,  charter,  deed, 
or  any  other  thing.     2.  His  commencement,  ad  voluntatem  dO' 
mini  i  for  at  the  beginning  he  was  but  tenant  at  the  will  of  the 
lord.     S.  His  title  or  assurance  secundum  consuetudinem  manerii,  (k)  HeU.  7. 
for  the  custom  of  the  manor  has(£)  fixed  his  estate,  and  assured  C|)l^t.sect.77q 
the  land  to  him  so  long  as  he  doth  his  services  and  duties,  and  4  cc  st.^a.^ 
performs  the  customs  of  the  manor.     And  therefore  (/)  Danby  (m)  Doct.  and 
aaith  in  7  E.  4.  19  a.  that  by  the  custom  he  is  as  well  inheritable  R^u'sef  sh 
to  have  the  land,  as  tenant  to  hold  his  freehold  by  the  common  7. 31.  |^  4^,  ^ 
law.     And  it  was  resolved  that  this  case  was  stronger,  because  11  H.4.  S3.a. 
the  letter  of  attorney  was  made  to  those  who  were  tenants  by  fj^^^g^  "q*  ?• 
copy,  &C.  of  the  said  manor.     But  it  was  agreed,  that  where  15'.     * 
an  (m)  infant  at  the  age  of  fifteen  years  may  make  a  feoffment 


(r)  Vid.  note  (d)  Penyman*t  case,  vol.  in.  p.  170. 
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W  8  ^*  ^r!*  that  he  cannot  do  it  by  (a)  attorney,  because  a  custom  which 
(<?)  Godb!°S89.'  ^n&bles  a  person  disabled  by  the  law,  ought  to  be  pursued,  and 
(<ni  Roll.  501.  an  infant  can  do  nothing  to  pass  any  thing  out  of  him  by  attor- 

D  «5i^"*L89'  "^y  •  ^^^^  ^^  H.  4.  33.  a.  and  it  would  be  hard,  if  men  in  (b)  pri- 
^'  '  ^  '  son,  or  sick,  or  beyond  the  sea,  could  not  make  surrenders  of 
their  lands  held  by  copy  for  payment  of  their  debts,  or  prefer- 
ment and  advancement  of  their  wives  and  children,  &c.  NoiOf 
reader,  this  is  the  first  case  that  I  have  known  which  was  ad- 
judged in  this  point. 
When  any  g^  j^  ^^s  resolved,  that  when  any  has  authority,  as  attorney, 

thoriiyto  do      ^^  ^^  ^"7  ^^^  ^^  ought  to  do  it  in  his  (c)  name  who  gives  the 
an  act; he         authority ;  for  he  appoints  the  attorney  to  be  in  hi^  place,  and 
ought  to  do  it    tQ  represent  his  person ;  and  therefore  the  attorney  cannot  do  it 
who  giveg  the    ^^  bis  own  name,  nor  as  his  proper  act,  but  in  the  name^  and  as 
[  •  77  a.  ]   the  act  of  him  who  gives  the  authority.     *  And  where  it  was  ob- 
anthi»rity,  and  jected,  that  in  the  case  at  bar,  that  the  attornies  have  n*ade  the 
Uln^Sirara      surrender  in  their  own  names ;  for  the  entry  is  Quod  iidem  WiU' 
Baiiie,iior  as      lidmus  et  StephanuSf  8fC.  sursum  reddiderunty  Sfc.    It  was  answered 
his  own  proper  and  resolved  ^^  totam  curiam^  that  they  have  well  pursued  their 
Whfwetw  b     ao^bority  :  for  first  they  shewed  their  letter  of  attorney,  and  then 
letter  of  attor-  ^^7  W  authoritaie  eis  per  prad^  literam  attomaf  da(  sursum  red" 
nej  were  con-   dSderunt^  SfC.  which  is  as  much  as  to  say,  as  if  they  had  said,  we 
"^'"to*  ^^^'   ®*  attornies  of  Thomas  Combes  surrender,  &c.  and  both  these 
surrender,  and  ways  are  sufficient ;  as  he  who  has  a  letter  of  attorney  to  deliver 
theyfiretshew-  seisin  saith,  I  as  attorney  to  J.  S.  deliver  you  seisin;   or  I  by 
ofauorneyud  ^^^^  ^^*  {this)  letter  of  attorney  deliver  you  seisin  ;  and  all  that 
then  by  the       IS  well  done,  and  a  good  pursuance  of  his  authority :  but  if  at- 
aiithority         tomies  have  power  by  writing  to  make  leases  by  indenture  for 
l^the*^aid  °*    J^^ars,  &c.  they  cannot  make  indentures  in  their  own  names,  but 
letter  of  attor-  in  the  name  of  him  who  gives  them  warrant.     But  if  a  man  by 
^y  •""j®"^*'*  his  will  in  writing  devises  that  his  executors  shall  sell  his  land, 
their  authority  '^^  A\es^  there  the  executors  in  their  own  {e)  name  may  sell  the 
was  well  por-    land  for  necessity,  because  he  who  gives  them  authority  by  his 
saed.  ^m  (which  takes  effect  after  his  death)  is  dead ;  and  yet  in  such 

case  the  vendee  is  in  by  the  devisor  (g). 

(o)  That  the  attorney  oueht  to  do  the  act  (the  principal)  C.  D.  (the  attorney)  the.  ex* 

in  the  name  of  his  principaJ,  vid.  Moore,  70  ecution  is  good,  WUkt  and  another  v.  Back^ 

pL  191.  Rollers  Ab.  Autn.  F.  Copyhold  H.  2  East,  141.    And  where  A.  executed  a  deed 

FofUin  V.  SmaU^  2  Lord  Raym.  1418.  White  y,  for  himself  and  his  partner,  by  the  authority 

/Cuvler,  6  T.  R.  176.  contra  Parker  v.  Kett,  1  of  his  partner  and  in  his  presence,  the  Court 

Satk.  96.  Vid.  Touch.  57.  Provided  the  act  be  held  the  deed  well  executed,  although  only 

done  in  the  name  of  the  principal,  there  is  no  sealed  once.  Bally.  DunstervUle^  4T.  R.  313. 

particular  form  of  words  required  to  be  used  :  Vid.  Harrison  T.  Jackson^  7  T.  R.  207. 
thus  if  opposite  the  seal  be  written  for  A,  B. 
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HENRY  PEYTOFS  CASE. 

Mich.  9  Jacobi  1. 
In  the  Common  Pleas. 


Ix  efeetUme  firauB  against  several,  tliey  pleaded  that  after  the  trespass  and  Peytob 
ejectment  it  was  agreed  that  one  of  the  defendants  should  pay  to  the  ^        y* 
plaintiff  in  satisfkction  6/.  lOf.  at  the  Feast  of  St  M.  then  next  following,  Others. 
and  that  for  the  payment  thereof,  he  should  be  bound  in  a  bond  of  13/.  Part  IX.-77b. 
and  pleaded  performance  thereof  and  receipt  of  the  money.    The  plaintiff 
demurred :  the  plea  was  held  to  be  good,  and  judgment  was  given  for  the  de- 
fendants. 

In  all  actions  which  suppose  the  wrong  to  be  done  vt  ei  armii,  accord  is  a 
good  plea. 

Where  nothing  but  amends  is  to  be  recovered  in  damages,  an  accord  is  a 
good  plea ;  and  accord  may  be  a  good  plea,  although  a  chattel  real  or  per- 
sonal is  to  be  recovered,  as  in  detinue  of  charters,  of  a  horse  or  other 
personal  goods. 

Where  there  is  a  condition  in  a  deed  to  do  a  collateral  act,  accord  with 
execution  for  money  or  other  thing  is  no  satisfaction  to  save  the  forfeiture. 
But  liTsuch  condition  was  to  pay  money,  by  accord  some  other  thing  might  be 
ffwen  instead  of  the  money  in  satisfaction  of  the  condition. 
Where  there  is  a  contract  without  deed  to  do  a  collateral  thing,  money  by 
accord  may  be  paid  in  satisfaction  of  such  contract. 
A  right  or  tide  of  freehold  cannot  be  barred  by  any  accord  with  collateral 
satisfaction,  although  the  satisfaction  is  of  as  high  a  nature  as  the  right  of 
freehold. 

In  a  writ  of  Quare  ejeeU  infra  terminum  accord  is  a  good  plea. 
Note  *  The  best  and  surest  form  of  pleading  an  accord  is,  to  plead  it  by 
way  of  satisfaction,  and  not  by  way  of  accord.*  S.  C.  1  BrownL  153.  nom. 
Paits  V.  OU%,  S.  C.  2  Brownl.  128.  nom.  Peto  y.  Checy  and  others,  S.  C. 
Godb*  149.  nom.  Peto  and  ChittieU  case. 


Henkt  Peytoe  brought  an  Ejectione  Jimns  against  Robert 
Chitty  and  Agnes  bis  wife,  and  Alice  Derbyshire,  of  a  house 
and  a  garden  in  Godalming  in  the  county  of  Surry,  on  a  de- 
mise made  by  Anne  Hook,  7  Afriliz  8  Jac,  for  five  years,  and 
that  the  defendants  the  10th  day  of  April  in  the  same  year 
gected  hiro,  &c  And  the  defendants  pleaded,  that  after  the 
trespass  and  gectmenty  $c.  10  Mail  anno  8  supradicto  apud  Go" 
dalming  prced!  talis  inter  Robertum  et  pnefaf  Henricum,  tarn  de 
transgressiane  et  ejectione  prced^  quam  de  omnibus  aliis  querelisf 
debitisj  et  debatis  inter  eos  ante  tunc  habif  factis^  sive  perpetratis^ 
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4rc.  kabebatur  m$cordia  ;  that  in  satisfaction  of  them  the  said 

Robert,  one  of  tbe  defendants  should  pay  to  the  plaintiff  6/.  \0s. 

at  the  Feast  of  St.  Michael  the  Archangel  then  next  following ; 

and  that  for  the  true  payment  thereof  he  should  become  bound 

in  a  (a)  bond  of  13/.  and  pleaded  the  performance  thereof,  and 

a)  Raym.  203.  the  receipt  of  the  said  sum  at  the  said  feast  accordingly :  and 

iti  n '^'^^S?*    thereupon  the  plaintiff  demurred   in  law ;  and  this  case  was 

>i.  40.         '     argued  at  the  bar  by  the  Seijeants;  and  it  was  objected,  that 

c)  Doctrm.pl.  this  action  of  Ejectione  frmcs  is  in  the  realty,  and  therein  the 

559^Cr^Ei       possession  shall  be  recovered  by  Habere  facias  possessionem^  and 

8f6!  2  Roll.       thereby  the  possession  and  inheritance  shall  be  revested  in  the 

Rep.  181.  s       lessor;  and  the  entry  of  the  plaintiff  pending  the  writ  shall  {b) 

«  b'to^l'Sq  **^^^®  ^^^  ^"^  ^  ^^  ^*  adjudged  in  6  Eliz.  Dyer  226.  for  in  this 
150. 1S3.  '  action  the  term  is  to  be  recovered.  So  in  Ejectione  Jirmce  [c\ 
(tf)6Co.4S.  b.  ancient  demesne  is  a  good  plea,  as  it  is  adjudged  in  Alden's 
?e)6*C^iAb.  ^^^®  *°  ^®  Fifth  Part  of  my  Reports,  f.  105.  a.  because  it  tastes 
C  *  78  a.  1  of  the  realty;  *and  in  actions  concerning  the  {i)  realty,  although 
.Br. Accord.  15.  it  be  but  a  chattel  real,  accord  is  no  plea;  and  therefore  it  is 
?B***^L*  ^8  adjudged  [e)  1 1  H.  7-  13.  b.  That  in  an  action  of  waste  against 
it9.'cro.  EL  '  l^sec  for  years,  an  accord  executed  is  no  plea,  because  it  is  mixt 
55f .  with  the  realty ;  pari  ratione  in  ejectione  Jimue,     Also  they  relied 

«5  y^^tri^^i'  much  upon  two  rules  put  in  the  case  in  7  E.  6.  between  Andrew 
19.'  t  Browol.*  and  Boughey.  Dyer  76.  the  one  rule  that  in  all  cases  where  no* 
151.  thing  but  {f)  amends  are  to  be  recovered  in  damages,  there  a 

P^t^rs^'b^'  c^^^^*"^  ^^'^b  an  execution  thereof  is  a  good  plea;  but  in  this 
5  Co.  105.*  a.'  case  of  Ejectione  Jimue  aliquid  amplius  et  magisdignum  shall 
(^)  Dy.75.pl.  b^  recovered  than  damages,  sc.  the  (g)  term:  tlie  other  rule 
^  1  RolL^e^  .there  put,  is,  in  all  actions  grounded  upon  a  wrong,  as  trespass, 
a  Co.  44.  a.  *  conspiracy,  maintenance,  and  hitjusmodi^  where  nothing  in  cer- 
Jl^c'  f'*  ^^*  tainty  is  demanded,  nor  to  be  recovered,  but  (Ji)  damages, concord 
si2b.'Po^ea.  ^*  ^  good  plea;  but  in  this  case  the  action  is  brought  for  the 
79.  a.iRolL*  recovery  of  the  possession  of  the  house  .and  land  demised  in 
^V*56.  certain.     But  it  was  granted,  that  if  the  term  incurs  pending  the 

18. 1R0II.2&'  ^'^^  there  accord  is  a  good  plea,  because  noUiing  shall  bereco- 
tGT.  %  Roll.  vered  but  damages  :  so  in  an  action  of  waste  against  lessee  for 
Rep.  iw- 1  years  in  the  (f)  tenuit:  and  question  was  made  arguendo  amongst 
s  BrowDl.  128,  ^^  Serjeants,  what  should  be  the  reason  why  when  a  man  is 
K9. 151. 152,  bound  to  deliver  a  horse,  &c.  or  to  do  any  collateral  act,  (it)  the 
149!  '  obligor  cannot  by  accord  betwixt  them,  give  money  or  other 
(iR)*i  Browol.  valuable  thing  in  satisfiurtion  thereof,  as  well  as  where  he  is 
i54.SBrowiiL  bound  to  pay  money,  tliere  he  may  give  a  horse,  or  any  other 

valuable  thing  in  satisfaction  thereof. 
^®  *H^j^  **  ^^^  ^^^^  ^^  ^*^  unanimously  resolved  per  tof  cur\  that  the 
foHn  aff^'  accord  in  this  (/)  case  was  a  good  plea:  for  in  all  actions  which 
tions  which  suppose  the  wrong  to  be  done  (m)  vi  et  armis  (where  Capias  and 
soppose  the  Exigent  Me  at  the  common  law,  as  appears  in  40  E.  3.  25.  a.  35 
donevietar-  H.  6.  6.  a.  b.  22  £.  4.  11.  b.  Plow.  Com.  in  Lord  Berkley's 
mis,  accord  is  case),  there  accord  is  a  good  plea,  (a)  for  the  redemption  of  his 
a  good  plea,      body  from  imprisonment,  so  that  men  may  do  their  business, 

which  is  good  for  the  commonwealth.    And  it  waa  observed  that 
this  action  of  Ejectione  ^mue  includes  in  itself  an  action  of 

(a)  For  when  accord  wiUi  satisfiEiction  is  a  good  plea,  vid.  Com.  Dig.  Accord,  K» 
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trespass,  {a)  as  appears  by  the  commencement,  the  body,  and  the  (<*)  ^"jj^^'-  ^**« 
conclusion  of  the  writ;  for  this  writ  begins  SiA.fecerit  te  securum  j|^)*^'N'"«^- 
de  clamore  suo  prosequencT  pone^  S^c.  and  in  the  like  manner  be-  (c)  Doctpl.ir. 
gins  the  writ  of  trespass;  the  body  of  the  writ  of  Ejectionejirmai  WDoct.pi,i8. 
quare  vi  et  armis  unum  messua^  8^c.  intravit^  ^c.  and  the  writ  of  the  codb!  149.% 
trespass  is,  quare  unum  messuagiumjregity  et  {b)  intravit^  S^c.  all  the  Roll.  ^66^  ear. 
addition  in  the  Ejectionejirmce  is,  Et  ipsum  ajirma  su&  inde  ejecit:  \^\^^^* 
tbe  conclnsion  of  both  is,  Et  alia  enormia  intulit  ad  grave  damnum;  153*  ^  Brown! 
and  therefore  the  *trespass  is  a  great  part  of  the  action  of   [  *  78  b.  ] 
Efectwnejirmay  and  the  trespass  and  ejectment  are  so  woven  and  i<8, 129. 131, 
mixt  together,   that  they  cannot  be   severed.      And   without  ^^^'  ^^* 
question  in  {c)  trespass  accord  is  a  good  plea,  and  by  consequence  ^J  ^  ?  ^ood 
in  (d)  Ejectione  Jirmce*    And  the  entry  in  an  Ejectione  firmce  is,  pass.'"    ^' 
In  placito  trans^  et  ejectionisjirmce.     And  in  7  H.  4.  6.  b.  it  is  (e)  4  e.  3.  c.  r. 
held,  that  by  force  of  the  act  of  4  E.  S.  cap.  6.  (e)  which  gives  (/)  Br.  Qaare 
an  action  of  trespass  dc  bonis  asportatis  in  vitd  testatoris,  that  the  20*^43^*^^ 
executors  shall  have  (y)  Ejectione  Jirma  of  ejectment  in  vitd  53. Viu.  Ex.45, 
testatorisj  because  that  is  an  action  of  trespass.     And  in  44  E.  3.  ^E.  4.  a.  a.  s 
££.  the  action  of  Ejectione  Jirma is  called  action  of  (g)  trespass,  t^o^i^ ^^h 
And  in  -f-  6  R.  2.  Ejectione  firmce  2.  that  it  is  an  action  of  tres-  in,^a  *     if 
pass  in  its  nature  :    Trin.  26  H.  6.  Rot.  27.  coram  Rege^  in  an  maihem. 
appeal  (b)  of  (A)  maihem,  the  writ  is  felonice,  yet  for  as  much 
as  it  includes  trespass,  accord  is  adjudged  to  be  a  good  plea.  ^^  Brownl. 
And  it  was  also  resolved,  that  in  (0  ravishment  of  ward,  accord  t  Postea  so.  a. 
is  a  good  plea ;  because  in  the  action  at  the  common  law  process  W  *  Brownl. 
of  outlawry  lay;  and  so  upon  the  stat  of  W.  2.  c.  35.     And  \^/tQ!^fi^\' 
therefore  it  appears,  that  this  case  is  not  like  an  action  of  waste  43]  44.  a. 
against  lessee  for  years,  nor  to  the  writ  of  {k)  Quare  ejecit  injra  (^  s  Brownl. 
temf^  which  is,  Qiiare  ei  deforceaty  &c.  and  without  vi  et  armis:  Doct.  pi!  is  6 
and  yet,  for  as  much  as  in  these  also  but  a  chattel  shall  be  re-  Co.  43.  b. 
covered,  accord  is  a  good  plea.     And  therefore  as  to  the  case  of  ^xt^^Q^^* 
action  of  waste,  in  (/)  11  H,  7.  13.  b.  it  was  answered  that  the  so.'     ^•^****' 
case  is  ill  printed;  for,  1.  If  it  had  been  really  adjudged  in  11 
IL  7.  the  same  case  would  never  have  been  argued  again  by  the 
Serjeants  and  Judges  in  13  H.  7*  2.    And  in  (m)l6  H.  7-  Garr.  In  an  action  of 
97,  in  Fitz.  it  was  held,  that  in  an  action  of  («)  waste,  against  les-  J^'*®  against 
see  for  years,  accord  is  a  good  plea ;  which  the   same  Judges  ylm,  ^^ 
would  not  have  done,  if  they  themselves  had  adjudged  the  same  n\^c^  40  1. 
case  to  the  contrary  in  so  short  time  before.    Also  diligent  search,  Antears.  a.  * 
by  tbe  Prothonotaries  has  been  made  for  the  record  of  the  said  Br.  Accord.ds. 
case  of  11  H.  7.  and  none  can  be  found.     And  in  Hil.  6  E.  6.  l^l'Ztl'o^^' 
reported  by  Serjeant  Bendloes  it  was  held  per  totam  curiam  in  C  EKssr. ' 
B.  that  in  an  action  of*  (0)  waste  against  lessee  for  years,  accord 
is  a  good  plea.    And  it  was  resolved,  that  the  said  rule  in  7  E.  Wbere  notliing 
6.  was  consonant  to  law,  sc.  that  where  nothing  but  amends  is  to  J^l*"®"^*  *• 
be  recovered  in  damages,  there  an  accord  is  a  good  plea,  but  ed  in  damages, 
that  doth  not  impugn,  that  although  a  chattel  real  or  personal  ^  accord  is  a 
n  also  to  be  recovered,  that  accord  shall  be  no  plea ;  for  in  de-  f^^^j'^'  *?f 
tinue  of  (p)  charters  concerning  the  freehold  and  inheritance  of  a  good  pl^, 

alUiongha 
dnttel  real  or  personal  is  to  be  recovered  as  in  detione  of  charters,  of  a  horse,  or  other  personal 
eoods.  (m)  %  Brownl.  13S.  S  Inst  307.  (n)  2  Brownl.  128, 129, 130. 132.  Cr.  Jac.  100.  Cr. 

El.  597.  6  Co.  44.  a.  1  Roll.  U6,  Doct.  pi.  17.  19.  (o)  O.  Beniow.  4.  N.  Benlow  35.  Moor  6. 
(»  Fitx.  Ace.  2.  Doct.  pi.  16. 19.  2  Brownl.  131.  6  Co.  44. 

(b)  Appeals  of  murder,  treason,  felony,  and  other  ofiences  are  abolished  by  stat.  59  Geo. 

XC,46. 


144  peytoe's  case.  Part  IX.— 7»  a.— 79  b. 

(4i)ADteft78.li.  landi  the  charters  themselves  shall  be  recovered,  and  yet  in  such 

ii!  «  bJI^SS^  ^^  accord  is  a  good  plea,  as  it  is  held  in  7  E.  4.  23.  b.     The 

If s.  same  law  of  detinue  of  a  horse,  or  other  personal  goods :  and 

C  *  79  a.  ]    the  other  rule  is  also  true,  but,  *as  to  the  first,  it  does  not  imply 

the  negative;  for  where  certainty  is  to  be  recovered,  accord  also 

is  a  good  plea,  as  in  the  case  of  (a)  detinue  of  charters :  in  an  ac^ 

tion  of  (b)  debt  on  a  lease  for  years,  there  is  a  certain  demand, 

and  yet  accord  is  a  good  pica,  as  it  is  held  in  47  £•  3.  24.  a.  b. 

.    &  10  H.  7.  24.  a.  2  R.  3.  Det.  100. 

a  condition  bi*       And  in  this  case,  to  satisfy  the  said  question  moved  amongst 

a  deed  to  do  a    the  Serjeants,  a  difference  was  taken  between  a  condition  in  a 

^''*rdwt'h ^      ^^^ ^^       *  ^^^  collateral  act,  as  to  be  bound  in  a  statute  to 

execution  for     make  a  feoffment,  to  yield  a  true  account,  et  similioy  for  there 

money  or  other  accord  with  execution  for  money  or  other  thing,  is  no  satisfaction 

Sif  ction^to*"    ^  ^^®  *^®  forfeiture  of  the  condition ;  for  the  contract  being 

save  the  for-     made  by  writing  to  do  such  collateral  act,  cannot  without  writing 

feitnre:  bat  if  in  such  case  be  altered,  as  it  is  held  in  12  E.  4.  23.  a.  b.  9  II. 

t!l'?»r^i^"  7-  *•  4  H.  8.  Dyer  1.  &c.  (c)  But  when  the  condition  in  a  deed 
wai  to  pay         %       ^         »   •     t  '^  n  -L  ••  -ii 

money,  by  ac-    by  the  origmal  contract  oi  the  parties  is  to  pay  money,  there  by 

cord  some  accord  amongst  the  parties,  any  other  thing  may  be  given  in 
might  belnTen  satisfaction  of  the  money ;  for  as  the  philosopher  saith  (d),  num- 
instead  of  the    mus  est  mensura  rerum  commutandarum^  which  agrees  with  a  rule 

money  in  satis-  j^  \^^  ji^g  p^  pecuniam  isstimatur^  et  rum  pecunia  per  res^  and 
faction  of  the     -.i*  ••'  ■?  ■•        i    a*     ,  -i 

condition.  ^'^  ^"^^  sense  It  IS  true  quod  pecuniae  obedtunt  omnia:  but  so  is 

(e)  1  Roll.  455>  ^^^  ^"7  Other  thing,  and  it  is  not  material,  whether  the  money 
456.  2  firownl  mentioned  in  the  condition  be  a  collateral  sum,  or  be  parcel  of 
^^^'ftSrV^'  '^®  bond  or  not;  for  if  a  man  be  bound  by  bond  in  200  {e) 
296  297.' Cr.^*  quarters  of  wheat,  upon  condition  to  pay  20/.  the  obligor  may, 
£1.46. 193.  by  accord  betwixt  them,  give  him  a  horse,  or  a  gold  ring,  See. 
IMsM48^i49  ^°  satisfaction  of  the  money,  although  the  money  in  such  case 
Co.  lit.  212.  b.  IS  collateral  to  the  bond  :  and  therefore  if  a  man  {/)  enfeoffs 
Perk.  145.  b.  another  by  deed,  upon  condition  that  the  feoffor  shall  pay  a  sum 
iTSPaSTsso  ^^^^^^Ji  &c*  ^^^  feoffor  may  by  accord  betwixt  them  give  the 
8  Tannt.  32.  '  feoffee  a  horse,  or  a  ^old  ring,  &c.  in  satisfaction ;  and  yet  the 
(d)  2  Brownl.  money  in  such  case  is  (g)  collateral,  having  regard  to  the  land ; 
149'  2  w^T'  ^^  ^  tender  be  made  and  refusal,  he  shall  never  pay  the  money ; 
S76!5Co.44.a.  ergo  it  is  a  mere  collateral,  quia  reprobata  pecunia  in  hoc  casu 

/V  w^^ii*^*  liberat  solventem ;  and  therewith  agrees  Lit.  cap.  Conditions,  79. 
J/cTli^  '  b.  So  if  a  man  by  bond  be  bound  in  100  (A)  quarters  of  wheat, 
207.  a.  6  Mod.  upon  condition  to  pay  50  quarters,  he  cannot  give  money  or 
^\c  I  •t.tor  ^^^^  thing  in  satisfaction  thereof,  because  the  contract  originally 
a.  1  Roll.  456.  ^^  ^^^  ^^^  money,  but  for  a  collateral  thing:  and  in  sucn  case 
(i)  1  Roll.  472.  if  the  obligor  tenders  it  at  the  day,  and  the  other  refuse,  he 
Co,  Lit.  207.  a.  gjj^n  plead  it,  without  saying  it  is  (f)  yet  ready,  because  com  is 
Doct.  pE  '390.*  honum  periturum^  and  it  is  a  charge  to  the  obligor  to  keep  it; 

[  *  79  b.  ]  *and  so  it  was  held  in  28  H.  8.  in  the  Common  Reas,  as  Cfarrel 
(|p)  WUles  111.  has  reported.  So  if  a  man  be  bound  in  a  statute  recognizance, 
£i755.^C^JUt  ^^  bond,  and  afterwards  a  defeasance  is  made  to  pay  a  less  sum, 
207.  a.  Doct  now  this  sum  in  the  defeasance  is  collateral ;  and  therefore  if  the 
pi.  390, 391.      obligor  {k)  tenders  it  at  the  day,  and  it  is  refused,  the  obligee 

55.  B^t^to      ^^^  ^^  ^^^  ®^^^»  ^  *^  ^5  ^^^^  ^^  (^)  ^^  ^  ^'  ^'  *•  ^-  *°^  7^^  *** 
temps  prist.  4.   such  case  the  obligor  by  accord  betwixt  them,  may  give  a  horse, 

(c)  Vid.  Schoiey  and  another  v.  Meartu,  7  East^  148, 


sr 

i 
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&C.  in  satisfaction  of  the  money  in  the  defeasance,  for  the  con- 
tract was  originally  for  money.     But  if  a  man  by  contract,  or  Where  there  is 
assumpsit  (without  {a)  deed)  be  to  deliver  an  horse,  or  to  build  *  .contract 
an  house,  or  to  do  any  other  collateral  thing,  there  money  may  to  do  a  coiute- 
be  paid  by  accord  in  satisfaction  of  such  contract :  for  as  a  con-  rai  thins:,  mo- 
tract  upon  consideration  may  commence  by  word,  so  bv  affree*  n«y  ^yaccoj-d 

I  '^  ,  n  111  •  I         •         •  1        I*      T      I  m&y  be  paid  in 

ment  by  word  for  any  valuable  consideration,  it  may  be  dissolved;  satisfaction  of 

and  so  you  will  better  understand  the  reason  of  your  books,  in  such  contract. 

12  H.  4.  23.  a.  b.  33  H.  6.  2.  a.  b.    22  H.  6.  58.  7  E.  4.  4.  b  (a)  i  Roll.  456. 

20  E.  4.  1.  b.  (3)  13  H.  7.  4.  b.  9  H.  7.  4.  18.  a.   16  H.  7.  13  b.  3Black.  Com. 

4  H.  8.  Dyer  I.  9  H.  8.  12.   22  E.  3. 5.  a.  26  E.  3.  Annuity  45.  ^^°*  ^^• 

But  it  was  resolved  that  a  right  or  title  of  {b)  freehold  cannot  A  right  or  title 

be  barred  by  any  accord  with  collateral  satisfaction,  although  o^ freehold 

the  satisfaction  is  of  as  high  a  nature  as  the  right  of  freehold,  as  red  hy  any  ac- 

appears  in  Vernon's  case  in  the  Fourth  Part  of  my  Reports,  f.  1.  cord  with  col- 

a.  b.  Long  5  E.  4.  22.  &  1  Mar.  Dyer  91.  (d)  f^lTtioi^^at"'' 

though  the  satisfaction  is  of  as  high  a  nature  as  the  right  of  freehold. 

And  every  accord  ou^ht  to  be  full  (c),  perfect  and  complete:  l^the  thins? is 

for  if  divers  things  are  to  be  performed  by  the  accord,  the  per-  ed  at  a  day "^tT 

formance  of  part  is  not  sufficient,  but  all  ought  to  be  performed;  come,  tender 

and  therewith  agree  17  E.  4.  2.  b.  6  H.  7.  10.  a.  Plow.  Com.  5.  «"<!  ^^^^}l  « 

a.  Also  if  the  thing  be  to  be  performed  at  a  day  to  come,  tender  w^ithout  artual 

and  refusal  is  not  sufficient,  without  actual  satisfaction  and  ac-  satisfaction 

ceptance  (e).  »"**  accept- 

And  accords  are  favoured  in  law,   because  expedit  reipuhlicte 

tU  sii  (rf)  Jinis  liiium:  et  concordia  pai'vce  res  crescunt^  discordia  ^"  ^  writt>f 

maxima  dilabuntur*     Vide  30  E.  3.  4.  22  E.  4.  25.    The  Bishop  not  repairing, 

of  Bath's  case.  11  R.  2.  Barr.  243.   l6  E.  4.  11.  19  Eliz.  Dyer  accord  with  ' 

856.  And  in  a  writ  df  covenant  for  want  of  reparations,  although  *a^'sfaction  is 

{h)  t  Brownl.  132.  1  Roll.  Rep.  S9r.  Doct.  pi.  17.  Co.  Lit.  36.  b.  Dy.  91.  pi.  12.  1  Swanst.  4'i7. 

(e)  Doct.  pi.  15.    1  Roll.  l«9.  «  Jon.  6.   158.  Raym.  450.  (rf)  6  Co.  7.  a.  9.  a.  45.  a.  11  Co.  60.  a. 
Hard.  i28.  Godb.  942.  3  Bulstr.  98. 


(o)  Vid.  the  references  note  (b)   VemoiCs  the  testator,  in  not  repairing  the  house  de- 

Mitr,  4  Rep.  1  a.  vol.  ii.  p.  249.  mised,  the  defendant  pleaded,  that  the  tenant 

(b)  Concord  is  no  plea,  unless  executed  on  for  life  died  on  such  a  day,  and  that  afterwards 
both  sides.  Russell  v.  Russell,  3  Lev.  189.  it  was  agreed  between  the  plaintiff  and  defend- 
Therefore  part  payment,  and  an  agreement  ant,  that  the  defendant  should  quietly  depart, 
to  take  the  residue  at  a  ^ture  day,  cannot  be  and  leave  possession  to  the  plaintin ,  and  in 
pleaded  as  satisfaction  in  bar  to  debt  on  bond,  consideration  thereof,  the  plaintiff  agreed  to 
B&Uion  v.  Baxter,  Cro.  Eliz.  304.  And  an  discharge  him  from  the  breach,  and  averred, 
tcreemeiit  between  a  debtor  and  his  creditors  that  within  five  days  from  the  day  of  agree- 
fSat  they  will  accept  a  composition  in  satis-  ment,  he  left  the  house.  The*  plea  was  held 
fiKtioD  of  their  respective  debts,  to  be  paid  in  bad  on  demurrer,  for  the  time  was  not  fixed 
a  reasonable  time,  cannot  be  pleaded  to  an  by  the  agreement  when  the  executor  should 
ictioD  brought  by  one  of  the  creditors  to  re-  depart ;  and  although  it  was  averred  that  he 
cover  hb  whole  demand.  Heathcote  v.  Crook'  departed  within  five  days,  yet  that  would  not 
Amiis,  3  T.  R.  24.  and  vid.  Lt/nn  and  another  aid  the  first  uncertainty ;  for  the  agreement 
▼•  j^nicr,  S  H.  Black.  317.  FUch  v.  Sutton,  was  the  foundation  oftne  whole,  which  ought 
5  Ettit,  250.  And  a  plea  that  the  plaintiff  to  be  certain,  when  it  should  be  performed. 
■nd  defendant  agreed  to  settle  all  matters  in  Samford  v.  Cutliffc,  Yelv.  124.  And  quaere 
dbpote,  and  to  bind  themselves  in  a  penalty  whether  satisfaction  from  a  stranger  is  satis- 
tec  to  sue  each  other  is  a  bad  plea.  James  v.  faction  in  law  ?  Vid.  Edgcomb  v.  Rodd,  5  East, 
DmwH  5  T.  R.  1 41.  and  vid.  Purslow  y.  Bail^,  294.  S.  C^  1  Smith,  515.  Where  a  man  hf 
S  L.  Raym.  1039.  And  where  in  covenant  deed  acknowledges  himself  to  be  satisfied,  it  is 
bj  the  heir  in  reversion  against  the  executor  a  good  bar,  without  receiving  any  thing,  per 
of  tenant  for  life»  for  breach  of.  covenant  in  Heath,  J.    Roumtree  v.  Jacobs  s  TaunL  1 43. 
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(a)  6  Co.  43.  b.  the  nction  is  founded  on  a  deed,  yet  is  mixt  with  wrong,  for 
Cr.  Jac.  S9,       ^.|,i^,j,  damsffes  shall  be  recovered,  it  was  adjudged  Pasch.  3  Jac. 

1(H).   30V  110.  p  t^  1  I      \  1T»11  1°  <■•■ 

V  Roll.  Rep.  RoL  1033.  between  Lden  (a)  and  lilakei  that  accord  with  satis- 
i8«. Palm. 111.  faction  was  a  good  plea  in  bar. 

Accord  and  And  it  was  resolved  in  the  case  at  bar,  that  the  accord  and 

oue'fchall  di«-^  satisfaction  by  one  should  discharge  all  the  ejectors  and  trespas- 
cliarge  all  the  sers  Vide  13  fe.  4.  1.  b.  35  H.  6.6.  a.  b.  6  H.  7.  (b)  26  H.  6. 
c  jenorii  and  Barr.  F.  (f)  And  that  of  ancient  time  the  term  was  recovered  in 
ircfpaMers,       Ejecf  Jirm\  as  appears  by  Bract,  lib.  4.  c.  m.  f.  220.  in  tracf  de 

assisd  nova  disseisina.  Dic(  est  supra  qualiier  quis  restiiuatur  cum 

[  •  80  n.  ]    \fuerit  ejeclus  de  Ubero  tenemento  suo.  Nunc  dicendum  est  si  quis 

(h)  Fill.  Bar.     ejiciatuT  de  usu/ructUy  vel  usu  et  habitatione  alicujtts  iencmenti  quod 

b^*DaU%9^^'    /«!!///  ad  terminum   annofum^   ante  terminum  suum :  and  there 

against  the  lessor  he  saith  that  the  lessee  shall  have  a  writ  De 
canventioncy  against  his  vendee  he  shall  have  a  Quare  ejecit  infra  . 
terminum^  as  well  against  the  lessor  as  versus  extraneum  ejectione 
Jirmce :  and  there  a  little  after  he  saith,  Non  magis  potuerit  aliquis 
Jirmarium  cjicere  dejirmd  sud^  quam  tenentem  aliquem  de  Ubero 
tenemento  suOj  et  unde  si  ille  ejecerit  qui  tradidit  seisinam^  i.  pos* 
sessionemy  restituat  aim  damnis :  si  autem  alius  quam  qui  tradidit 
ejecerit^  si  hoc  cum  authoritate  et  voluntate  tradcntis ;  tUerque  taietur 
hocjudicioj  unus  propter  Jactum^  alius  propter  authdritatem.  Si 
autem  sine  voluntate^  tunc  tenetur  ejector  utrique  tam  dom.  proprie^ 
tatis  quam  Jlrmario^  Jlrmario  per  istud  breve^  domino  proprietatis 
per  assisam  nova  disseisince^  et  unus  rehabeat  terminum  cum  damnis^ 
et  alius  liberum  tenementum  suum  sine  damnis.  By  which  it  ap- 
pears how  the  law  was  taken  in  the  reign  of  H.  3.  in  which  time 
Bracton  wrote.  In  3  E.  1.  Quare  ejecit  infra  terminum^  4.  it  was 
adjudged,  that  the  plaintiff  in  that  action  should  recover  his  term 
and  damages:  and  the  like  judgments  are  given  in  18  E.  2.  and 
20  E.  2.  ibid.  pi.  5  &  6.  which  agree  with  Bracton,  and  with  him 
re) F.N.B.  197.  ^'  ^^'  ^-  (0  197.  in  38  Ass.  p.  Q.  and  12  H.  4.  10.  b.  in  Ejectione 
g.        *  custodia^  the  term  shall  be  recovered,  pari  ratione  in  Ejectione 

Jirm\  Vide  44  E.  3.  22.  in  Oyer  and  '1  ermincr.  And  it  is  held 
in  11  H.  6.  6.  b.  that  although  the  term  incurs  pending  the  writ 
cXEjece  Jirm'  the  writ  shall  abate,  7  H.  4.  16.  12  H.  6.  8.  S^ 
H.  6.  42.  88  H.  G.  27.  7  E.  4.  6.  21  E.  4.  30.  &  13  H.  7.  21. 
that  the  term  shall  be  recovered  in  Eject Jim^*  And  14  H.  7.  in 
Eject  firnC  brought  ngainst  a  stranger  in  the  Common  Pleas, 
the  plaintiff  had  judgment  to  recover  his  term,  and  thereupon 
the  defendant  brought  a  writ  of  error,  and  the  judgment  was 
aifirn.ed,  and  execution  awarded  to  the  plaintiff.  And  in  anno 
17  H.  8.  such  judgment  was  given  in  the  Common  Pleas,  that 
the  plaintiff  in  Eject  JirrrC  should  recover  his  term  and  damages, 
Fitz.  Ejectione  ^"^  Fitzh.  Justice,  reports  in  his  N.  B.  220.  b.  and  the  book  in  6 
firma  i.  R.   2.  Eject  Jirni  is  ill  reported,  for  it  seems   that  the  court 

agreed  only  to  the  saying  of  Belknap,  that  if  the  lessee  be  ousted 
by  the  lessor,  that  he  might  recover  his  term  in  a  writ  of  cove- 
nant: and  afterwards  in  the  same  case  Belknap  saith,  that  at  the 
common  law,  if  the  lessee  be  ousted  by  a  stranger  Eject  JirnC 
lies,  and  to  what  purpose  was  this  writ  instituted,  if  thereby  tlie 

(f)  It  teems  that  satisfiiction  made  by  one    with  satisfactioa  is  a  good  plea,  vid.  Com. 
tort-feasor  discharges  the  others.    Dufretne    Dig.  Accord  A, 
"•'tchinson^  d  Taunt.  1 1 7.  For  where  accord 
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term  shall  not  be  recovered,  for  he  shall  not  recover  damages  but 
for  that  ejectment  only?     Vide  12  (19)  H.  6.  5Q,  37  H.  6.  8. 

And  it  was  resolved,  in  a  writ  of  Quare  ejecit  infra  terming  In  a  writ  of 
acxord  is  a  good  plea.  Afterwards  in  the  principal  case  judgment  ^T^o^f  u^  t 
was  *given  against  the  plainliff.  infra  termU 

num,  accord  is  a  good  pled* 

Noia  reader,  the  best  and  most  secure  {a)  form  of  pleading  Note :  The 
of  an  accord  (o),  is  to  plead  it  by  way  of  satisfaction,  and  not  {b^m^oT^prwTd- 
by  way  of  accord,  for  if  he  pleads  it  by  way  of  accord,  he  ought  to  ing  an  accord", 
plead  the  precise  execution  thereof  in  the  whole,  and  if  he  fails  of  j*  ^  P'^*^  «t 
any  part  thereof,  his  plea  is  insufficient;  but  by  way  of  satisfaction  tisfacTtTon  and 
he  shall  plead  no  more,  than  that  the  defendant  paid  the  plainti£P  not  by  way  of 
61.  lOs.  in  full  satisfaction  of  the  same  action,  which  the  plainti£P  accord, 
received,  &c.  judgment  if  action  ?  and  this  is  well  approved  by  the  *  Brownl.  its, 
book   in    19  H.  6.  29.  b.   in   a  writ  of   (6)  Forger  of  false  lu)bocup\A9, 
Deeds;   Markham,  Serjeant,  for  the  defendant,  by  protestation  5  Mod.  86.' 
that  he  did  iiot  forge,  for  plea  said,  that  the  defendant  gave  the  ^iP^jJ^*'^^!^' 
plaintiff  a  gallon  of  wine  in  satisfaction  of  the  action,  which  Br.  Bar.ss. 
gallon  of  wine  the  plaintiff  accepted,  &c.  judgment  if  action? 
and  there  Fortescue,  Seijeant,  of  counsel  with  the  plaintiff':  It  is 
no  plea,  unless  you  say,  that  there  was  an  accord  betwixt  the 
plaintiff  and  defendant,  &c.   Newton  the  Chief  Justice  who  gave 
the  rule  in  the  case :   It  is  the  best  pleading  as  Markham  has 
pleaded  in  my  opinion,  and  substantial  enough ;  for  if  he  has 
given  the  plaintiff  a  gallon  of  wine  for  the  same  trespass,  which 
the  plaintiff  has  received,  what  would  you  then,  &c.   And  after- 
wards Fortescue  denied  the  receipt  of  the  gallon  of  wine  in  sa- 
tisfaction of  that  trespass.  • 

(g)  Vid.  note  (b)  PitineWs  cote,  vol.  iii.  p.  239.  Com/Dig.  Accord.  C. 


AGNES  GORE'S  CASE. 


Mich.  9  Jacobi  1. 


A.  MIXED  poison  in  some  medicine  sent  by  an  apothecary  to  her  husband.  Rex 
which  did  not  kill  him,  but  afterwards  killed  the  apothecary,  who  to   ^' 
vindicate  his  reputation,  tasted  it  himself,  having  first  stirred  it  about :  held  p^^.^  ix.-8l  a. 
this  is  murder  in  A. 

If  A.  puts  poison  into  a  pot  of  wine,  &c.  to  the  intent  to  poison  B.  and  sets 
it  in  a  place  where  he  supposes  B.  will  come  and  drink  it,  and  by  accident 
C.  agunst  whom  A.  has  no  malice,  comes  and  of  his  own  head  drinks  the 
vine,  of  which  he  dies,  it  is  murder  in  A. 

L  2 
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So  also  in  the  same  case,  if  C.  thinking  that  sugar  is  in  the  wine,  stirs  it 
with  a  knife,  and  drinks  of  it. 

But  if  one  prepares  poison  to  kill  vermin,  and  leaves  it  in  places  for  that 
purpose,  and  with  no  ill  intent,  and  one  finding  it  cats  of  it,  and  dies,  it  is 
not  felony.  S.  C.  Jcnk.  Cent.  290. 


1  Hale,  436.  BEFORE  Fleming,  Chief  Ju.-^ticc,  and  T;inficl(l,  Chief  Baron,  Jus- 
Hawk.  H.  C.  ^j^.gg  ^f  assise,  tliis  case  bappvncd  in  their  western  circuit.  Agnes 
1  KiiKsell  on  *  ^^  daughter  of  Roper  nmrried  one  Gore,  Gore  fell  sick,  Roper 
Crimes  658.       the  father  in  good  will  to  tU  said  Gore  his  son-in  law,  went  to 

one  Dr.  Gray  a  phvsician  for  his  advice,  who  made  a  receipt  di- 
rected to  one  Martin  his  Apothecary,   for  an   electuary  to  be 
made,  which  the  said  Martin  did,  and  sent  it  to  the  said  Gore; 
Agnes  the  wife  of  Gore  secretly  mixed  ratsbane  with  the  elec- 
tuary, to  the  intent  therewith  to  poison  her  husband,  and  after- 
ward, 18  Maii^  she  gave  part  of  it  to  her  husband,  who  eat 
thereof  and  immediately  became  grievoui^ly  sick ;  the  same  day 
Roper  the  father  cat  of  it,  and  immediately  also  became  sick,  19 
MqH  C.  eat  part  of  it,  and  he  likewise  fell  sick;  but  they  all  re- 
covered and  yet  are  alive.     The  said  Roper  observing  the  opera- 
tion of  the  said  electuary,  carried  the  said  box  with   the  said 
electuary  21  Maii  to  the  said  Gray  the  physician,  and  informed 
him  of  the  said  accidents,  who  sent  for  the  said  Martin  the  apo- 
thecary, and  asked  him  if  he  had  made  the  said  electuary  ac- 
cording to  his  direction,  who  answered  that  he  had,  in  all  things 
but  in  one,  which  he  had  not  in  his  shop,  but  put  in  another 
thing  of  the  same  operation,  which  the  said  Doctor  (Jray  well 
approved   of;   whereupon  Martin  the  apothecary  said.  To  the 
end  you  may  know  that  I  have  not  put  any  tiling  in  it,  whicli  I 
inyself  will   not  eat,  1  will  here  before  yen  eat  part  of  it,  and 
[  *  81  b.  ]    thereupon  Martin  took  the  box,   and  with  his  *  knife  mingled 
and  stirred  together  the  said  electuary,  and  took  and  eat  part  of 
it,  of  which  he  died  the  22d  day  of  May  following.     The  ques- 
tion was,  if  upon  all  this  matter  Agnes  had  con.niitted  murder. 
And  this  case  was  delivered  in  writing  to  all  the  Judges  of  Eng- 
land to  have  their  opinions  in  the  case.      And   the  doubt  was, 
because  Martin  himself  of  his  own  head,  without  incitation  or 
procurement  of  any,  not  only  eat  of  the  said  electuary,  but  he 
himself  mingled   and   stirred  it   together,    which    mixing  and 
stirring  had  so  incorporated  the  poison  with  the  electuary,  that 
it  made  the  operation  more  forcible  than  the  mixture  which  the 
said  Agnes  had  made :  for  notwithstanding  the  mixture  which 
Agnes  had  made,  those  who  eat  of  it  were  sick,  but  yet  alive, 
but   the   mixture   which    Martin  has  made  by  mingling  and 
stirring  of  it  with  his  knife,  made  the  operation  of  the  poison 
more  forcible,  and  was  the  occasion  of  his  death.     And  if  this 
circumstance  would  make  a  difference  between  this  case  and 
Saunders's  case  in  Plow.  Com.  474.  was  the  question. 

And  it  was  resolved  by  all  the  Judges  that  tlie  said  Agnes  was 
(•)  Hale'i  PI.    guilty  of  the  (a)  murder  of  the  said  Martin,  for  the  law  conjoins 
Cor.  50. 5  Inst,  the  murderous  intention  of  Agnes  in  putting  the  poison  into  the 
1S8.  Jeiik.         electuary  to  kill  her  husband,  with  the  event  which  thence  en- 
sued ;  5r.  the  death  of  tlie  said  Martin  ;  for  the  putting  of  the 
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poison  into  the  electuary  is  the  occasion  and  cause;  and  the  poi- 
soning and  death  of  t})e  said  Martin  is  the  event,  quia  eventtis  est 
qui  ex  causa  sequttur,  ct  diaintur  eventus  quia  ex  causis  eveniunty 
and  the  stirring  of  the  electuary  by  Mania  with  his  knife  with- 
out the  putting  in  of  the  poison  by  Agnes  could  not  have  been  the 
cause  of  his  death. 

And  it  was  aUo  resolved,  that  if  A.  puts  poison  into  a  pot  of 
\%'ine,  &c.  to  the  intent  to  poison  B.  and  sets  it  in  a  place  where 
he  supposes  B.  will  come  and  drink  of  it,  and  by  {a)  accident  C.  («)PI-Cora. 
(to  whom  A.  has  no  malice)  comes,  and  of  his  own  head  takes       *   ' 
the  pot  and  drinks  of  it^  of  which  poison  he  dies,  it  is  murder  in 
A.,  for  the  law  couples  the  event  with  the  intention,  and  the  end 
with  the  cause;  and  in  the  same  case  if  C.  thinking  that  sugar  is 
in  the  wine,  btirs  it  with  a  knife,  and  drinks  of  it,  it  will  not  alter 
the  case;  for  the  King  by  reason  of  the  putting  in  of  the  poison 
with  a  muriierous  intent,  has  lost  a  (b)  subject ;  and  therefore  in  (t^.^i*  ^^* 
law  he  who  so  put  in  the  poison  with  an  ill  and  felonious  intent, 
shall  answer  for  it.     But  if  one  prepares  ratsbane  to  kill  (c)  rats  (<^^  P'*  ^"?', 
and  mice,  or  other  vermin,  and  leaves  it  in  certain  places  to  that  pj^  Cor.50.^ 
purpose,  and  with  no  ill  intent,  and  one  finding  it  ents  of  it,  it  is 
not  felony,  because  he  who  prepares  the  poison  has  no  ill  or  fe-  (d)  3  Inst.  51. 
lonious  intent ;  but  when  one  prepares  poison  with  a  felonious  Moor  87. 
intent  to  kill  {d)  any  reasonable  *  creature,  whatsoever  reason-    C     S?  ft«  J 
able  creature  is  thereby  killed,  he  who  has  the  ill  and  felonious 
intent  shall  be  punished  for  it,  for  he  is  as  great  an  offender,  as 
if  his  intei)t  against  the  other  person  had  taken  effect.     And  if 
the  law  should  not  be  such,  this  horrible  and  heinous  ofIt;nce 
would  be  unpunished;  which  would  be  mischievous,  and  agrea( 
defect  in  the  law. 


HENRY  CONNY^S  CASE. 


Trin.  6  Jac.  1.  in  C.  B.  Rot.  I6IL 


Bartholomew  Culepit  was  summoned  to  answer  to  John  Crane  P«rt  lX.-8«  b. 

of  a  plea,  wherefore  he  took  the  cattle  of  the  said  John  and  them  ^^l^li^' 

unjustly  detained  against  gages  and  pledges,  &c.  and  whereupon       j.  o.  B. 

the  said  John  by  Ihomas  Gunton,  his  attorney,  complainetb, 

that  the  aforesaid  Bartholomew  on  the  19th  day  of  October  in 

the  5th  year  of  the  reign  of  the  lord  the  now  King,  at  Tidde  St. 

Giles's,  in  a  certain  place  there,  containing  in  it  two  acres  of 

pasture,  the  cattle  that  is  to  say,  three  steers  of  the  said  John 

took,  and  them  unjustly  detained  against  gages  and  pledges,  un- 

ul^  &€•  whereupon  he  saith,  that  he  is  injured,  and  hath  damage 
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Cognizance.  to  the  value  of  20/.  and  thereof  he  bringeth  suit,  &c.  And  the 
in  whfcli  &c!^^  aforesaid  Bartholomew,  by  William  Davy,  his  attorney,  coineth 
contains  two  and  defendeth  the  force  and  injury  when,  &c.  and  as  Bailiff  of 
acres  in  T.  a-  J,  Welby,  Esq.  doth  well  acknowledge  the  taking  of  the  cattle 
oreiai  .  aforesaid,  in  the  said  place  in  which,  &c.  and  justly,  &c.  because 

he  saith,  that  the  said  place  in  which  it  is  supposed  the  taking 
of  the  cattle  aforesaid  to  be  done,  doth  contain,  and  at  the  afore- 
said time  when  it  is  supposed  the  aforesaid  taking  to  be  done, 
did  contain  in  itself,  two  acres  of  pasture  with  the  appurtenances 
in  Tidde  St  Giles's  aforesaid,  lying  there  in  a  certain  field  called 
Ofwhich  one     Soutbgraft- field,  near  the  lands  foot  of  Richard  Welby,  Gent, 
tlieiaid  Ume     sometimes  Richard  Dclaland,  on  the  part  of  the  north,  and  the 
&c.  was  seised  Kirkland  on  the  part  of  the  west;  and  that  one  Henry  Conny, 
h°w^l**°*'  f     ^^^'  ^^^^^'^  ^^®  ^^^^  ^^^^  when,  &c.  was  seised  of  the  aforesaid 
one  w!s,aa      ^^°  acres  of  pasture  with  the  appurtenances  in  which,  &c.  in  his 
of  bis  manor  of  demesne  as  of  fee,  and  held  the  same  of  one  William  Stermin, 
^  d^  ^"^*''y       Esq.  as  of  his  manor  of  Richards  with  the  appurtenances  in 

Tidde  St.  Giles's  aforesaid,  by  fealty,  and  the  rent  of  I3d,  yearly, 
at  the  feast  of  St.  Michael  the  Archangel  to  be  paid,  as  also  by 
the  service  of  doing  suit  at  the  Court  of  the  said  William  Ster- 
[  *  83  a.  ]    min  of  his  manor  aforesaid  *from  three  weeks  to  three  weeks, 
upon  reasonable  warning  at  the  manor  aforet^aid  to  be  holden : 
W.S.  seised  of  of  which  services  the  said  William  Stermin  was  seised  by  the 
the.  said  manor  hands  of  the  aforesaid  Henry  Conny,  as  by  the  hands  of  his  very 
tiie  i^a'id  time     tenant,  that  IS  to  say,  of  the  fealty  and  suit  of  court  aforesaid  as 
enfeofied  W.     of  fee  and  right,  and  of  the  rent  aforesaid  in  his  demesne  as  of 
in  fee.  f^.^.  ^f  which  manor  with  the  appurtenances  the  aforesaid  Wil- 

liam Stermin  was  seized  in  his  demesne  as  of  fee,  and  so  thereof 
being  sei^ed,  the  aforesaid  William  Stermin  before  the  said  time 
when,  &c.  of  the  aforesaid  manor  with  the  appurtenances  the 
aforesaid  John  Welby  enfeoffed,  to  have  and  to  hold  to  the  said 
^^d\^f^^*h     ^^^  Welby,  his  heiis  and  a^si«;ns  for  ever.     To  which  feoffs 
said  time  A:c.    "^ent  by  the  aforesaid  William  Stermin  to  the  aforesaid  John 
H.(\  attorned.  Well.y  in  form  aforesaid  mode,  the  aforesaid  Henry  Conny  af- 
terwards, and  before  the  said  lime  when,  &c.  that  is  to  say,  on 
the  first  day  of  Noveniber  in  the  first  year  of  the  reign  of  the 
lord  the  now  King,  then  of  the  aforesaid  two  acres  of  lands  with 
the  appuitenances  in  form  aforesaid  being  seised  at  Tidde  St. 
Giles's  aforesaid,  attorned:  by  virtue  of  which  feoffment  and  at- 
tornment aforesaid,  the  said  John  Welby  was  and  j  et  is  seised  of 
the  manor  aforesaid,  with  the  appurtenances  in  his  demesne  as 
And  bccanse      of  fee;  and  because  45.  and  4d.  of  the  rent  aforesaid,   for  fcur 
said^reut  wa^     ^hole  years,  was  at  the  fea^t  of  St.  Michael  the  Archangel,  in 
ai  rear,  tlie said  the  5th  year  of  the  reign  of  the  lord  the  now  King,  and  after 
n  '"a^d*W  **^    the  attornn.ent  aforesaid,  in  form  aforesaid  had,  to  the  aforesaid 
look  tJie  fra!d     John  Welby,  at  the  aforesaid  time  when,  &c.  being  behind,  not 
ciiiiie,Atc.         paid,   the  said  Bartholomew  as  Bailiff^  of  the  aforesaid  John 

Welby  doth  well  acknowledge  the  taking  of  the  cattle  aforesaid, 
in  the  aforesaid  place  in  which,  &c.  for  the  aforesaid  four  shil- 
lings and  fourpence  of  the  rent  aforesaid  so  being  behind,  and 
Pica  in  bar.      justly,  &c.  as  within  his  fee  and  lordship.      And   the  aforesaid 

John  Crane  saith  that  the  aforesaid  Bartholomew,  as  Bailiff"  of 
the  said  John  Welby,  for  the  cause  above  alledged  ought  not  to 
acknowledge  the  taking  of  the  cattle  aforesaid  in  the  aforesaid 
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place  in  which,  &c.  to  be  just,  because  protesting  that  the  afore-  '''■Jl^Jf ^  ^^  ?.^® 
said  Henry  Conny  held  not  the  aforesaid  two  acres  of  land  with  ^^^  ,,^|j  ^j^^* 
the  appurtenances,  of  the  aforesaid  William  Stermin  as  of  his  said  two  acres 
manor  of  Richards  aforesaid,  by  fealty  and  the  rent  of  thirteen-  ^^^®  ***^ 
pence,  to  be  paid  in  every  year  at  the  feast  of  St.  Michael,  as  ^j^rVntiw*^*^ 
also  by  the  service  of  doing  suit  at  the  Court  of  the  said  William  aforesaid. 
Stermin  of   his  manor  foresaid,  from   three  weeks   to  three 
weeks,  upon  reasonable  warning,  at  that  manor  to  be  holden,  as  j^^j  the^said* 
the  said  Bartholomew  above  hath  alledged,  for  plea  he  saith,  H.  C.  before 
that  the  aforesaid  Henry,  before  the  time  of  the  taking  aforesaid  and  at  the  time 
done^  and  at  the  time  of  the  taking,  &c.  was  and  yet  is  seised  of  taking  was  and 
the  aforesaid  two  acres  of  pasture  with  the  appurtenances  in  his  yet  is  seised  in 
dennesne  as  of  tee,  and  held  the  same  of  Martin  by  Divine  Pro-  ?^°^  the  said 
▼idencethen  Bishop  of  Ely,  as  of  his  manor  of  Tidde  St.  Giles's  heidtlieinof 
with  the  appurtenances,  in  Tidde  St.  Giles's  aforesaid,  by  fealty  Martin,  bishop 
only  for  all  services ;  without  this,  that  the  aforesaid  Henry,  at  Hf,^^,',,"  ^f 
Tidde  St  Giles's  aforesaid,  to  the  aforesaid  John  Welby  at-  T.  witiioui 
torned  tenant,  in  manner  and  form  as  the  said  Bartholomew  *W«>  tliat  tlie 
above  hath  alledged.     And  this  he  is  ready  to  veriry.     Where-  ever  ^attorned 
fore  forasmuch  as  the  aforesaid  Bartholomew  the  taking  of  the  to  the  said  W. 
cattle  aforesaid,  in  the  aforesaid  place  in  which,  &c.  *  aboVe    [  *  83  b.  ] 
acknowledgeth,  the  said  John  prays  judgment  and  his  damages, 
by  the  occasion  of  taking  the  said  cattle  to  be  to  him  adjudged, 
&c«     And  the  aforesaid  Bartholomew,  as  before  saith,  that  the  ^^f'jf**^*^?! 
said  Henry  did  attorn  tenant  to  the  aforesaid  John  Welby,  in  H.  C.  didat- 
manner  and  form  as  the  said  Bartholomew  above  hath  alledged,  torn  to  the 
and  of  this  he  puts  himself  upon  the  country  ;  and  the  said  John  *^**^  ^^\    . 
l&ewise ;  therefore  the  Sheriff*  is  commanded  that  he  cause  to  ^?*"f  J^  n^*** 
come  here  from  the  day  of  the  Holy  Trinity  in  three  weeks  etK 
twelve,  &c  by  whom,  &c.  and  who  neither,  &c.  to  recognize, 
iic*  because  as  well,  &c.     And  afterwards  at  the  day  and  place  '^^*^®** 
within  contained,  before  Edward  Coke,  Knight,  Chief  Justico  of 
the  lord  the  King  of  the  Bench,  and  Nicholas  Heme,  Esq.  to 
the  same  Edward  Coke,  and  William  Daniel,  Knight,  one  of 
the  Justices  of  the  lord  the  King  of  the  Bench  aforesaid,  Justices 
of  the  said  lord  the  King  assigned  to  take  the  assises,  in  the 
county  of  Cambridge  by  the  form  of  the  statute,  &c.  this  turn 
associated  (the  presence  of  the  aforesaid  William  Daniel  not 
being  expected),  by  virtue  of  the  writ  of  the  said  lord  the  King 
4}(si  non  omnesy  Sfc,  came  as  well  the  within  named  John  Crane 
as  the  within  written  Bartholomew  Colepit,  by  their  attornies 
within  contained:  and  the  jurors  of  the  jury,  whereof  within  The  jury  ap- 
mention  is  made  being  called,  come,  who  to  say  the  truth  of  the  wcialver- 
within  contained,  being  chosen,  tried,  and  sworn,  say  upon  their  diet:  the  said 
oath,  that  the  within  named  Henry  Conny,  before  the  time  ^i^f^'^^'j 
within  written,  in  which,  &c.  was  seised  of  the  within   written  two  acres  in 
two  acres  of  pasture  with  the  appurtenances,  in  which,  &c.  in  his  ^ee  by  descent 

demesne  as  of  fee,  by  descent  from  his  father ;  and  that  the  said  ^'^i™J^l'/*!****'» 
,»  ^,  •  1  "^  c  •  1     /i  ^  and  held  them 

Henry  the  said  two  acres  ot  pasture  with  the  appurtenances,  of  the  said 

held  of  the  within  named  William  Stermin,  as  of  his  manor  of  ^v'. s.othis 

Richards  with  the  appurtenances  iti  Tidde  St.  Giles's  within  ^aH^'by^fr^^^^ 

written,  by  fealty,  and  the  rent  of  ihirtcen-pence  to  be  paid  and  rent. 

yearly,  at  the  feast  of  St.  Michael  the  Archangel,  as  also  by  the 

service  of  doing  suit  at  tlie  Court  of  him  the  said  William  Ster- 
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min  of  his  manoi;  aforesaid,  from  three  weeks  to  three  weeks, 
upon  reasonable  warning,  at  the  manor  aforesaid  yearly  to  be 
holden :  and  that  of  the  services  aforesaid,  the  said  William 
Stermin  was  seised  by  the  hands  of  the  aforesaid  Henry  Conny, 
as  by  the  hands  of  his  very  tenant,  that  is  to  say,  of  the  fealty 
and  suit  of  the  Court  aforesaid  as  of  fee  and  right,  and  of  the 
rent  aforesaid  in  his  demesne  as  of  fee,  as  the  aioresaid  Bartho- 
W.s.  seised  in  lomew  within  hath  alledged.  And  further  the  jurors  aforesaid 
!!!L^C^!JLtff   say  upon  their  oath  aforesaid,  that  the  aforesaid  William  Ster- 

manor  enfeotf-       r      '^^    ,  ^  .j      •  •     i  •     j 

ed  the  said  W.  mm,  of  the  manor  aioresaid  with  the  appurtenances  was  seised 
in  fee.  in  his  demesne  as  of  fee,  and  so  thereof  being  seised,  the  said 

William  Stermin,  before  the  within  written  time  when,  &c.  of 
the  said  manor  with  the  appurtenances  enfeoffed  the  within 
ji  r  K  '  named  John  Welby,  to  have  and  to  hold  to  the  said  John 

within a^ge^t  Welby,  his  heirs  and  assigns  for  ever;  and  that  the  aforesaid 
the  time  of  the  Henry  Conny,  being  of  the  age  of  twenty,  and  within  the  age  of 
and  8d°©d"^r'  ^^'^^^J'^ne  years  at  the  time  of  the  aforesaid  feoffment  by  the 
tiie  said  two  said  William  Stermin,  to  the  aforesaid  John  Welby  in  form 
acres,  promis-  aforesaid  made,  of  the  aforesaid  two  acres  of  pasture  with  the 
the^enTto  the  ^Ppurtenances  in  form  aforesaid  being  seised  at  Tidde  St. 
eaid  W.  Giles's  aforesaid  agreed,  and  the  payment  ^f  the  rent  to  the  said 

The  jnry  prays  John  Welby  (then  and  there)  promised  ;  and  if  upon  the  whole 
[     84  a.  ]    ♦matter  aforesaid  in  form  aforesaid  found,  it  shall  seem  to  the 
the  court^  ^^     Court  Jiere,  that  the  agreement  of  the  aforesaid  Henry  Conny  to 

the  feoffment  aforesaid  and  his  promise  of  the  payment  of  the 
rent  aforesaid  so  as  before  is  said,  by  him  the  said  Henry  Conny, 
he  being  within  the  age  of  twenty-one  years,  are  an  attornment ; 
then  the  jurors  aforesaid  say  upon  their  oath  aforesaid,  that  the 
aforesaid  Henry  did  attorn  tenant  to  the  aforesaid  John  Welby 
in  manner  and  form  as  the  aforesaid  Bartholomew  Colepit  hath 
within  alledged ;  and  if  upon  the  whole  matter  aforesaid  by  the 
jurors  in  form  aforesaid  found,  it  shall  seem  to  the  Court  here^ 
that  the  agreement  of  the  said  Henry  Conny  to  the  feoffment 
aforesaid,  and  his  promise  aforesaid  of  payment  of  the  rent 
aforesaid,  so  as  before  is  said  by  him  the  said  Henry,  being 
within  the  age  of  twenty-one  years,  be  not  an  attornment;  then 
the  jurors  say  upon  their  oath  aforesaid,  that  the  said  Henry 
Conny  did  not  attorn  tenant  to  the  aforesaid  John  Welby,  as 
the  aK)resaid  John  Crane  in  pleading  hath  alledged ;  and  then 
they  assess  the  damages  of  the  said  John  by  occasion,  &c.  within 
written^  besides  his  costs  and  charges  by  him  about  his  ^oit 
expended  to  i2d,  and  for  his  costs  and  charges  to  5s.  Tbere^ 
fore,  &c. 
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C  O  N  N  Y'S     CASE. 


Mich.  9  Jacobi  1. 


In  the  Common  Pleas. 


Thi  attornment  of  an  infant  tenant  by  descent,  is  good :  and  resolved :  Crani 

1.  An  infant  who  has  the  tenancy  by  descent,  shall  not  have  his  age  in  a  ^     kVit. 
per  qua  servUia  against  him.  Part  IX.-84  b. 

2.  Although  the  infant  was  not  compellable  to  attorn,  the  attornment  was 
good. 

3.  Attornment  is  only  a  bare  assent,  and  gives  no  interest. 

4.  The  end  of  an  attornment  is  to  perfect  a  grant.  S.  C.  [I  Brownl.  47.  2 
Brownl  84.] 


Is  replevin  between  John  Crane,  plaintifiP,  and  Bartholomew 
Colepit,  defendant,  which  began   Trin.  6  Jacobi  Rot.   l6ll   in 
BancOj  the  case  was  such,  Henry  Conny,  Esq.  was  seised  of  two 
acres  of  land  in  Tidde  St.  Giles's,  in  the  county  of  Cambridge,  by 
descent  from  his  father,  in  his  demesne  as  of  fee,  and  held  them 
of  William   Stermin,  Esq.  as  of  his  manor  of  Richards,  by 
fealty,  and  \3d.  rent,  and  suit  of  the  Court  of  the  said  manor, 
8u:.     William  Stermin  enfeoffed  John  Welby,  Gent  of  the  said 
manor  in  fee,  to  which  feoffment  the  said  Henry  Conny  then 
being  within  the  age  of  21  years,  sc,  of  the  age  of  20  years,  at- 
torned (a),  and  if  this  attornment  was  good  or  not  to  bind  the 
said  Henry  Conny  to  the  payment  of  the  said  services,  or  not, 
upon  a  special  verdict  thereof  found  at  the  assizes  in  the  county 
of  Cambridge,  was  the  question.     And  it  was  objected,  tl^t  this 
attornment  should  not  bind  the  infant,  because  if  it  should  be 
eood,  it  would  turn  to  bis  prejudice,  and  the  law  protects  infants 
irom  such  prejudices  during  their  minority,  quia  fere  in  omnibus 
^inori  cetati  et  uxori  sub  jpotesiate  viri  suecurritur  s  and  when  an 
io&Dt  has  the  tenancy  by  descent  he  shall  have  his  age  in  a  Per     ^       . 
V<e  teroitia  ;  and  in  such  case,  when  the  infant  at  full  age  attorns,  co.  Lit  3i5.  * 
the  lord  shall  lose  the  arrearages  during  the  minority,  as  it  was  Post.  85.  a.  i 
collected  upon  the  opinion  of  Thorp  in  26  K  3.  63.  a.     Then  if  f^^  ^^^  ^ 
the  mfant  shall  not  be  compelled  by  the  King's  writ  to  attorn  so, 

(a)  Attornment  is  now  rendered  unneces-  reversions  or  remainders,  shall  be  effectual 

tvy  by  the  statute  4  Ann.  cap.  16.  $  9.  which  without  the  attornment  of  any  of  the  tenants, 

^'^^^  that  aU  grants  or  conveyances  by  fine,  and  vid*  also  stat.  1 1  Geo.  8.  c.  19. 
or  otherwise,  oi  any  manors  or  rents,  or  of 
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[  *  85  a.  ]    ^during  his  minority  (which  trenches  to  his  benefit  to  discharge 
him  of  the  arrearages  incurred  during  his  minority) ;  a  fortiori 
his  attornment  in  pais  shall  not  prejudice  him,  nor  bar  him  of 
the  privilege  and  immunity  which  the  law  gives  him  during  his 
minority  in  such  case;  but  they  conceived,  that  if  the  infant  had 
the  tenancy  by  purchase,  in  such  case  he  should  be  compelled  to 
attorn,  because  in  case  of  his  own  purchase  he  shall  not  have  his 
3  Co.  29.  b.       %6  9  A"^  ^n  ^be  case  at  bar,  forasmuch  as  the  said  Henry  Conny 
30  E.  3. 17.       had  the  tenancy  by  descent,  and  was  within  age,  his  attornment 
47  2  Brownt    *^*'^  "^^  hmd  him  to  charge  him  with  the  arrearages  during  his 
84!  minority.     It  was  also  objected,  that  if  an  infant  who  has  a  te- 

(6)Co.Lit.3i5.  nancy  by  descent  should  be  compelled  in  a  Per  qtus  servitia  to 
Fitz.°Affe^33  attom,  yet  forasmuch  as  in  the  case  at  bar  he  has  taken  his  es- 
80. 1  Roll.  1:^.  tate  by  feoffment  in  pais  of  the  manor,  &c.  and  has  not  taken  his 
2^^ostea85.  estate  by  fine,  upon  which  he  might  have  a  Per  qua  servitia^  his 
^  attornment  in  pa/5  shall  not  bind  him,  forasmuch  as  in  this  case 

be  is  not  compellable  to  attorn.  As  to  that  it  was  answered  and 
resolved  jp«'  totam  cur\  sc.  Coke,  Chief  Justice,  Walmesley,  War- 
burton,  and  Foster,  Justices,  that  in  the  case  at  bar  the  attorn- 
1.  lo  a  per  (|a»  ment  (a)  was  good,  and  should  bind  the  infant.  And  first  they 
•ervitia gainst  resolved,  that  in  a  Per  (i)  qua  servitia  against  an  infant  who  has 
has  the  tenancy  ^be  tenancy  by  descent,  that  he  should  not  have  his  age,  and  the 
by  descent,  be  reason  is,  because  the  lord  at  first  departed  with  the  land,  in 
hilTaac*-  \Ve^  Consideration  that  the  tenant  should  hold  of  him,  and  should  do 
reason  thereof,  him  services,  and  should  pay  him  a  yearly  rent ;  and  the  tenant 

is  in  law  called  tenant  peravail,  because  the  law  presumes  he  has 

benefit  and  avail  above  the  services  which  he  doth,  and  the  rent 

which  he  pays  to  the  lord ;  and  therefore  it  would  be  against 

(e)  1  RoU.  138    '^®50"  *"^  ^^^  purpose  of  the  creation  of  the  tenancy,  that  when 

is^.  142. 6  Co!  the  heir  has  the  tenancy  peravail  by  descent  that  he  should  not 

^  ^'  pay  the  yearly  rent,  &c.  which  was  reserved  upon  the  creation  of 

the  tenancy ;  and  that  is  the  reason  that  the  heir  of  the  tenant, 
who  bath  the  tenancy  by  descent,  may  be  distrained  for  the 
rent,  &c.  arrear  during  his  minority,  and  therefore  he  shall  not 
In  a  writ  ot  have  his  age,  vide  4  Mar.  Dyer  137*  &  vide  2Jl  £.  3.  Age  85. 
mesne,  the  jj^^j  ;„  Avowry,  and  7  E.  2.  Age  140.  in  a  writ  of  (r)  mesne  the 
Semurfortbe  psfol  shall  not  demur  for  the  nonage  of  the  plaintiff,  because  it 
nonage  of  the  is  not  reason  that  the  infant  should  be  distrained  for  the  services 
plaintiff.  ^f  ^j^g  mesne  during  his  nonage,  and  should  not  have  any  re- 

medy till  his  full  age ;  but  forasmuch  as  his  nonage  shall  not 
(d)  1  RoU.  141.  privilege  him  from  the  payment  of  the  rent  during  his  nonage, 

the  law  also  will  give  him  remedy  during  his  nonage,  but  in  a 
Bnt  he  shall  writ  of  (d)  customs  and  services  (which  is  a  writ  of  right  in  its 
a  writ^of  rns-"  "^^^"^^j  ^"^  ^"  which  final  judgment  shall  be  given)  against  an 
toms  and  ser.  infant  who  is  in  by  descent,  the  book  in  6  H.  3.  Age  148.  it  is 
Wees.  adjudged  that  he  shall  have  his  age.     So  in  {e)  Cessavit  against 

[  85  b.  ]  gji  infant  who  has  the  tenancy  by  descent,  he  shall  have  his  age, 
i4\Slnst,4ai*  ailbongh  it  be  on  his  own  cesser :  because  he  cannot  know  what 
8Coi44.b.Dy!  arrears  to  tended  before  judgment,  and  this  is  a  writ  of  right  •in 
137.  pi.  25.  Its  nature,  and  if  he  does  not  make  a  true  tender,  he  shall  lose 
Err9  "i2 1?  J)is  land,  and  so  it  is  adjudged  in  28  E.  3.  99.  a.  b.  Vide  9  E.  3. 

If  an  infant  at-  50.   14  £.  3.  Age  88.  31  E.  3.  Age  54.  2  E.  2.  Age  132.     But 
^  torn  in  a  per 
quae  semtia,  ht  ttiay  disclaim  afier  full  age. 
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aUhoagh  an  infant  attorns  in  a  (a)  Per  qua  servitia^  it  can  be  no   W  Co.  Lit 
mischief  to  him  ;  for  notwithstanding  his  attornment  within  age,  ssfi.**    °*** 
he  may  at  full  a^e  f  disclaim  to  hold  of  him,  either  to  say  that  j- Doct.  pi.  13S. 
he  does  not  hold  of  him,  or  acknowledge  that  he  holds  of  him  W  B^  Attom- 
but  by  less  or  other  services,  and  therewith  seem  to  agree  26  E.  /^^  g  q^  4^  ^ 
3.  63.  39  E.  3.  Per  qua  servitia  9.  &  tit.  Age  33.  Vide  2  E.  2.  Co.  Lit.3i5.  a. 
Age  77.  &  78.  37  H.  8.  Br.  (i)  Attorn.     And  Coke,  Chief  Jus-  J^-  Jb^^*- 
tice,  cited  the  book  in  43  E.  3.  5.a.  (c)  where  in  a  Quid  juris  clamat  137* 
brought  by  an  infant  within  age  against  one  wlio  said  that  he  (d)  9  Co.  67.  a. 
held  the  land  for  term  of  life,  of  the  lease  of  the  infant's  ances-  J^)'i^^^*  n^jg*' 
tor,  who  granted  by  deed,  that  he  should  not  be  impeached  ^gg,  co.  Lit.  ' 
of  (^O  waste,  which  he  shewed  forth  in  court,  and  said  that  he  315.  a. 
was  ready  to  attorn,  savinc:  to  him  theadvanta£:e  by  thedeed ;  and  i^?S2l^''. 
because  the  plaintLti  was  withm  age,  he  could  not  coniess  the  Borr.  1801. 
deed  during  his  nonage;  it  was  adjudged,  he  should  attend  till  (jr) Fitz. Parf. 
bis  fall  age;  and  further  he  said,  that  he  had  seen  an  ancient  ^l\I'Tir^I}'y^' 
report  in  writing,  in  32  L.  3.  in  which  in  the  same  case  the  in-  84. 1  R0II.S95. 
fant  when  he  comes  to  his  full  age,  and  the  defendant  attorned  Fit«|Attoni.ii. 
by  judgment  of  the  court,  that  it  should  not  turn  the  infant  to  jBrownlTsAr' 
any  prejudice ;  for  although  the  attornment  be  after  his  full  age ;  t  Co.  67,  a. 
yet  forasmuch   as  no  laches  was  in  the  infant;  but  that  he  ^^**"Jf}f •  ^^'"^ 
brought  his  writ  of  Quid  juris  clamat  to  compel  the  tenant  to  75,*    *  ^**' 
atlorn,  the  delay  which  is  made  till  his  full  age  (which  the  law  (Ac)  1  Roll.  4i2. 
provides  for  his  benefit)  shall  not  turn  to  his  prejudice,  and  n   Li7^74  b 
therefore  by  judgment  of  law  (which  doth  wrong  to  none)  he  397.  a.  300. *b.' 
shall  have  as  much  advantage  as  well  for  the  arrearages  of  the  2  Co.  68.  a. 
rent,  or  for  waste  committed  as  if  the  tenant  had  attorned  at  ^  ^**'  ®^'  *•  ^* 
the  time  of  his  plea  pleaded.    2.  It  was  resolved  that  although  2.  Althongh 
the  {e)  infant  in  the  case  at  bar  was  not  compellable  to  attorn,  J^®  I^^ ew" 
because  the  manor  was  not  conveyed  by  fine ;  yet,  because  by  able  to  attcm, 
a  (/)  mean  he  was  compellable  to  attorn,  sc.  if  a  fine  had  been  the  attornment 
levied,  the  attornment  was  good :  and  so  it  is  held  in  9  E.  3.  38.  '^^  ^®°^' 
bk  in  waste ;  that  though  the  husband  out  of  court  does  a  thing 
which  he  and  his  wife  may  be  compelled  to  do  by  law,  the  thing  (0 1  Brown!, 
shall  be  established,  and  therewith  agree  8  E.  4.  4.  b.  11   R.  2.  ^^;  *  B^ownl. 
Waste  98.  and  therefore  {g)  equal  partition  in  such  case  shall 
bind  :  the  same  law,  if  the  husband  {h)  attorns  in  pais  to  a  grant 
by  deed,  it  shall  bind  the  wife,  and  therewith  agree  15  £.  3. 
Attornment  1 1.  3  E.  3.  42.  b.  Sir  J.  Bosvil's  case,  44  E.  3.  Fine 
37.  t  3.  Attornment  gives  no  (1)  interest,  but  is  only  a  bare  as-  f;^\y  aTare^ 
tent,  and  therefore  11  H.  7.  it^*  b.  it  is  no  X  infranchisement  assent,  and 
to  a  villein,  and  it  cannot  be  upon  (k)  condition,  as  it  is  resolved  K'^«>  "o  "»- 
in  Tooker's  case,  in  the  Second  Part  of  my  Reports,  f.  69.  \  4.  **'"*' 
The  end  of  an  attornment  is  to  (/)  perfect  a  grant,  and  the  law  ^-The  end  of 
fiivoars  the  consummation  and  perfection  of  things;  for  the  end  fs°t%erfm'a 
is  all,  et  Jinis  coronat  opus.    And  with  this  resolution  agree  the  grant, 
books  in  12  E.  4.  3.  b.  &  4.  a.  where  *it  is  held,  that  tenant  in    [  *  86  a.  ] 
tail,  an  infant,  or  a  feme  covert  may  be  bound  by  an  attornment  't'enantin  tail, 
S^atis  in  paisj  and  in  18  H.  6.  2.  a.  Fortescue  holds,  that  if  one  feme  covert 
gnmts  the  services  of  his  tenant  who  is  within  age,  who  within  may  be  bound 

«ge  attorns,  shall  he  be  afterwards  in  an  advowry  admitted  to  ^^L?f  i?*?."*r 
•  It  .  1  •  I        .  f    %    '^  o  ment  rratia  in 

to  say  that  be  was  withm  age  at  the  time  of  the  attornment  r  pais. 

I  say  not ;  for  he  did  but  that  which  he  ought  to  do ;  ergo  his 

attornment  is  good.     And  afterward  judgment  was  entered  for 

tbe  avowant  accordingly. 
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PiNCHOM  AND  An  action  on  the  case  upon  assumpsit^  for  the  payment  of  a  debt,  lies  against 
Another  e^tecutors. 

Legate.  ^^  action  of  debt  lies  against  executors,  where,  if  the  action  had  been 

Part  IX.-86  b.         brought  against  the  testator,  he  might  have  waged  his  law. 

In  astumpnt  against  executors,  for  the  payment  of  a  debt,  it  is  not  necessary 
to  aver  that  they  had  assets  for  the  payment  of  legacies :  *  nor  is  it 
necessary  to  aver  that  they  had  assets  for  payment  of  debts.*  (a)  S.  C.  [2 
Brownl.  137.  Cro.  Jac.  293.  Jenk.  Cent,  290.]  vid.  the  Entry.  Co,  Ent. 
1.  nu«  I. 


Terming  Trin,  7  Jac,  Regis.  Rot.  ^33.  in  the  King's  Bench, 
Edward  Pinchon,  and  Richard  Weston,  Knights,  executors  of 
Jerom  Weston,  Knight,  executor  of  Rose  Pinchon,  were  plain- 
tiff's against  Thomas  Legate,  Esq.  executor  of  John  Legate,  de- 
fendant, in  an  action  upon  the  case,  and  declared  that  whereas 
the  said  Rose  7  Feb.  anno  DonC  1 5^5.  muiuo  dedisset  et  accom- 
modasset  prcef.  Johanni  Legate  200/.  legalis  monetce  AngliiVf  idem 
Johannes  in  consider  at  ione  inde  adtunc  et  ibid,  super  se  assumpsit, 
et  prcef*  Rosce  in  vita  sudjideliter  promisit,  quod  ipse  idem  Johan^ 
nes  Legate  200/.  legalis  monetce  AngV  eidem  Rosce^  exectUorHmSj 
vel  administratoribus  suisy  cum  inde  reguisitus  essetj  bene  etjldeli- 
ter  solvere  et  contentare  velletj  SfC.  ac  licet  bona  et  catalla  qua 
Jiierunt  prced*  Johannis  Legate  tempore  mortis  sues  ad  manus  jprcRd! 
Thomce  post  ipsius  Johannis  mortem^  ^c.  deveneruntj  et  adhuc  in 
manibus  ipsius  Thomce  existunt  sujfftcientia,  tarn  ad  solvend^  et  «r- 
onerand^  omnia  debita  et  funeralia  expens.  ejusdem  Johannis  quam 
ad  satisfaciend*  prcedicf  Edwardo  et  Richafdo,  de  jprced*  ducentis 
librisj  non  solier\  S^c.  The  defendant  pleaded  Non  assumpsit^ 
8^c,  and  it  was  found  for  the  plaintiffs,  and  upon  the  verdict 
judgment  given  for  the  plaintiff*^ :  upon  which  judgment  a  writ  of 
error  was  brought :  and  in  this  case  the  principal  error  which 
was  assigned  was,  that  no  action  upon  the  case  upon  assumpsit, 
for  payment  of  the  said  debt  lies  against  executors.  And  it  was 
argued  for  the  plaintiff*  in  the  writ  of  error,  that  the  action  did 
not  lie ;  for  it  is  a  maxim  in  law,  that  executors  shall  not  be 


(a)  I  have  marked  this  resolution  as  not  being  case  did  not  call  for  the  decision  of  the  pomt, 
a  resolution  in  PinchoiCs  case,  although  the  as  the  'declaration  (contra  to  what  is  said  in 
reports  of  Croke  and  Brownlow  are  otherwise;  Croke)  contained  an  averment,  that  the  de- 
Coke  hixhself  reports  it  as  the  resolution  in  fendant  had  assets  to  pay  the  testator's  deSyts. 
CodingUm  v.  Hutet :  it  is  quite  clear  that  the  Vid.  the  entry. 
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charged  with  a  simple  contract,  and  that  *for  two  reasons ;  one  [  •  87  a.  ] 

because  by  the  presumption  of  law  they  cannot  have  knowledije  («)  Br.  Ex.  79. 

either  of  the  beginning  of  the  debt,  being  made  by  word  without  55.1  Roll.  924. 

writing,  or  of  the  continuance  of  it,  because  the  testator  might  (6)  1  Roll.  18.' 

pay  it  privately  betwixt  themselves,  and  therefore  it  is  adjudged  ^^p-  *  ^o*'- 

in  (fl)  15  E.  4.  16.  a.  that  an  action  of  debt  lies  not  against  ex-  ^-ri'co.ut! 

ecutors  for  the  testator's  diet  (although  it  be  of -necessity,  and  i72.  a.  Cr.  El. 

for  which  an  (6)  infant  shall  be  bound  by  his  contract;  as  it  is  J^^*  ^^^-  * 

held  in  18  E.  4.  2.  a.  &  21  H.  6.  31.  b.).     Vide  41  E.  3.  23.  25  j  LrinVioi^^' 

E.  3.  40.     So  no  action  of  debt  lies  against  the  executors  of  the  Owen  94. 

lord  for  the  surplusage  {c)  on  account  before  auditors,  for  the  ^^^\'^^bJ^^' 

reasons  and  causes  aforesaid ;  and  these  are  stronger  cases  than  5^0.  561. 

the  case  at  the  bar:  and  if  an  action  on  the  case  would  lie  Latch.  ?i,«f. 

against  executors,  it  would  impugn  the  said  maxim  of  the  com-  cwt ^215  ^21^6 

men  law ;  for  every  contract  executory  implies  an  (rf)  assumpsit  '  Noy  85.87. 1 ' 

in  law,  and  by  consequence  the  executors  should  be  charged  Sid.  112. 

with  every  contract  executory,  which  would  be  directly  against  Paim' 528^529 

the  said  maxim.     Another  reason  was  added,  that  this  action  on  1  Jones,  146.  * 

the  case  on  assumpsit  is  (e)  actio  personalis  qtue  moritur  cum  per'-  ^oor,679, 

'•r^i  ^       '     ^v  '  ••         /-^V,  '      '      ^  Godi).219.364. 

sona^  for  the  entry  m  tins  case  is  m  placito  transgressionts  super  jq  h.  6. 14^0. 

casum^  and  therefore  lies  not  against  executors  no  more  than  if  Perk.  4.  a. 

a  gaoler  suffers  one  who  is  in  execution  to  escape,  the  plaintiff  Plow  364.  b. 

might  have  an  action  on  the  case  at  the  common  law  against  the  gtmi.  11s.  a. 

gaoler ;  but  after  the  death  of  the  gaoler  no  action  lies  against  W  Co.  Lit. 

Ws  (/)  executors  (b)    for  that   was  grounded   upon  a  wrong,  ??f'/p 

which  moritur  cumpersond.     Vide  41  Ass.  p.  15.  &  40  E.  3.  Ex-  Moor  667.  .*** 

ecutors  74.  Yelv.  20. 

And  this  case  depended  in  consideration  divers  terms,   and  4  ins^'sVs^^^' 

after  many   arguments   on    both    sides,    and   conferences   had  1  Keb.86. 

imoDgst  the  Judges,  viz.  Coke,  Chief  Justice  of  the  Common  i'ostea  89.  a. 
Pleas, Tanfield,  Chief  Baron,  Warburton,  Justice,  Baron  Snigge, 

Baron  Altham,  Foster,  Justice,  and  Baron  Bromley,  it  was  re-  Resolved:  the 

•olved  by  them  ell  and  una  voce,  nullo  contradicentCy  that  the  {g)  action  of  as- 

action  on  the  case  in  the  case  bar  did  well  lie  against  the  ex-  f."™?**^  ^^^ 
It  1        •  I  •  •  ^1  "c  asainst  the 

ecators,  and  intX  not  only  without  nnpugnmg  any  rule  or  reason   executors. 

of  law,  or  any  book  resolved  in  the  point,  but  also  well  warrant- 
ed and  confirmed  by  divers  authorities  in  law,  judgments,  and 

resolutions  late  and  ancient.  (/)  Dy.  27i. 

And  as  to  the  objections  which  have  been  made  (for  the  con-  3  Keb  592* 

fating  of  them  is  a  confirmation  that  the  action  doth  well  lie)  to  1  .Sand.2i8. 

the  first  it  was  answered,  that  the  said  book  in  ih)  15  E.  4.  is,  (/r)Cr.  Jac. 

that  debt  lies  not  against  executors  upon  a  contract  for  the  tes-  404.*  jcnk. 

tatoT^s  diet,  but  the  reason  thereof  is  not  (as  hath  been  urged)  Cent.  290. 2 

because  the  executor  cannot  have  knowledge  of  the  contract,  nor  '^nl«t.92.236. 3 

*of  the  continuance  thereof,  because  the  testator  might  have  pri-  t    .    '.     J 

oulst.  2S6,236y 

ftft.  Or.  El.  121.  434.  459.  Golds.  154.  Post.  93. 10  Co.  77.  a.  b.  1  Roll.  924.  2  Brownl.  167.  236. 
Godb.  176.  Swinb.  3^27.  2  Roll.  Rep.  433, 434.  Goldsb.  154.  Moor  691. 1  Leou.  165.  Yelv.  20.  56. 
S96.  (&)  15  £.  4.  16.  a.  Sapra  a. 

(b)  Acc  Anon.    1  Mod.   14.   Langton  v.  539.  S.  C.  W.  Jones,  430.   Parkinton  v.  Coili' 

^^,  I  Lord  Raym.  399.  S.  C.  Lutw.  587.  ford,  March  13.  l  Roll.  Ab.  921.  Com.  Dig. 

^^^Ulacret  y.  Onsley,    Dyer,    322.  and    vid.  Admon.  B.  14.  An  action  of  debt  lies  also 

^ffwick  V.  Andrewt,  2  Lord  Raym.  973.    But  against  the  executor  of  a  sheriff  on  a  judg. 

^Wea  sheriff  has  levied  money  under  a  fi.  fa.  mcnt  recovered  against  the  testator  for  an  ea- 

*^  dies  before  paying  it  over,  his  executors  cape.  Dyer  322.  Com.  Dig.  ubi  sup. 
»e  chargeable.  Pcrkinson  v.  Gilford,  Cro.  Car. 
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(a)  Dy.  93.  a. 

pL  144. 


No  action  of 
debt  lies  a- 
gainst  ezecn- 
tor»,  where  if 


vately  paid  il :  but  the  reason  of  the  law  which  is  given  in  the 
book  in  the  same  case  is,  because  the  testator  might  have  {a) 
waged  his  law,  it  was  awarded  that  the  plaintiff  should  take  no- 
thing by  his  writ.  And  the  like  judgment  is  in  the  same  year, 
fol.  25.  a.  that  an  action  of  debt  lieth  not  against  the  executors, 
and  the  reason  of  the  judgment  is;  for  know  that  a  man  shall 
the  action  liad  never  have  an  action  against  executors  (6)  where  the  testator  in 
againstTbetes-  ^*^  life-time  might  have  waged  liis  law)  and  the  reason  thereof 
tator,  he  might  is  because  the  (c)  executors  shall  be  deprived  of  the  benefit  of 
have  waged  hia  waging  law,  if  an  action  will  lie  against  them  (c);  ^hich  reason 
(j^'j)„f^  J  strongly  proveth,  that  in  the  case  at  bar  the  action  will  lie 
144. 1  JEtoli.  '  against  the  executors,  because  the  testator,  in  an  action  on  the 
^4*  case  on  this  assumpsit^  could  not  wage  his  law ;  and  therefore  his 

The  lieutenant  executors  shall  not  be  deprived  of  it.  But  if  a  (d)  prisoner  in 
of  the  tower      the  Tower  for  treason  hath  meat  and  drink  from  the  Lieutenant, 

and  dieth,  the  Lieutenant  shall  have  an  action  of  debt  against 
his  executors  for  the  meat  and  drink  of  the  testator,  and  the 
reason  is,  because  iu  such  case  the  tesLator  could  not  {e)  wage 
his  law,  as  it  is  adjudged  in  (/)  27  H.  6.  4.  b.  in  Thomas  Bo* 
dulgat's  case,  and  the  reason  why  no  wager  of  law  lieth  in  such 
case  is,  because  every  gaoler  ought  to  keep  his  prisoner  in  salvd 
et  arctd  cmtodidj  so  that  such  prisoner  by  the  common  law  shall 
avoid  a  {g)  descent  cast,  and  a  fine  levied  during  his  imprison- 
riMnerin'hii  ^^^^  because  the  law  presumeth  that  he,  in  respect  of  bis  strict 
fife-time  conld  keeping  cannot  have  {h)  knowledge  of  a  disseisin  or  a  fine  tQ 
nothavewaged  command  ail  entry,  or  claim  to  be  made,  and  therefore  the  gaoler 
prisonerby  the  ^^  '"  ®  manner  compellable  to  find  victuals  for  his  prisoners, 
common  law  and  therefore  the  prisoner  shall  not  wage  his  law  in  such  case  (d). 
shall  avoid  a  But  jf  ^^  agreeth  with  B.  for  his  {i)  commons  by  the  week  or 
or  a  6ne  levied  ^i^^nth,  &c.  there  in  debt  brought  against  A.  he  shall  have  his 
dnriog  his  im-  law ;  as  the  books  are  adjudged  in  22  H.  6.  1 3.  b.  9  £.  4.  1 .  b. 
prisonment.  yi^e  39  H.  6.  18.  b.  If  a  victualer  or  common  hostler  bringeth 
(c)  Co.  Lit.  295.  an  action  of  debt  for  the  victuals  delivered  to  his  guest,  the 

guest  may  wage  his  law ;  for  a  victualer  or  hostler  is  not  com- 
pellable to  deliver  victuals  till  he  be  paid  for  them  in  f  hand. 
And  therewith  agrees  10  H.  7.  8.  a. 

In  (4)  14  H.  6.  19.  b.  R.  G.  brought  an  action  of  debt  often 
marks  against  Thomas  Timberhull,  and  other  executors  of  Wil- 
liam Webbe,  and  declared  that  the  testator  had  retained  the 
plaintiff  to  be  with  him  for  a  year,  in  the  art  of  (^)  limning  of 

ner,  cannot  books,  paying  per  annum  ten  marks ;  and  there  Martin  held  that 
have  an  action 

of  debt  against  the  execntors  of  his  employer,  {d)  Co.  Lit.  295.  a.  Poph.  ]$7.  (e)Co.  Lit  295.  a. 
1  Roll.  Rep.  338. Poph.  627.  (/)  27  H.  8.  4.  b.  Br.  Ley  Oager  8.  Pita.  Ley  15. 22.  (g)  Co.  Lit. 25. 
a.  (A)  8  Co.  100.  b.  (t)  Cr.  £1.  818.  2  Roll.  107.  Co.  Lit.  295.  a.  Br.  Ley  Gager  50.  58.  70.  Fits* 
Ley  25.  t  39  H.  6. 19.  a.  {k)  1  Roll.  924. 


may  maintain 
debt  against 
the  executors 
of  a  prisoner 
con6ned  there 
for  treason, 
for  meat  and 
drink  furnish- 
ed to  the  pri- 
soner dnrmg 
his  confine- 
ment, for  the 


a. 


K.  G.  V.  7*0- 
miu  Timber' 
hull,  and 
others. 

One  retained 
as  a  book-lim- 


(c)  So  also  debt  does  not  lie  against  an  ad- 
ministrator upon  a  simple  contract  of  his  in- 
testate. JBotoyer  v.  Garland,  Cro.  Eliz.  600, 
Barry  v.  Bobinton,  1  N.  R.  293.  But  the  ob- 
jection can  be  taken  on  demurrer  only.  Pritice 
V.  NkhoUon,  5  Taunt.  6C5.  S.  C.  1  Marsh. 
180.  and  the  cases  there  cited. 

(d)  In  Mood  V.  Mat/or  of  London,  2  Salk* 
683.  S.  C.  [IS  Mod.  669.  Holt.  740.]  Holt,  C, 


J.  said,  the  reason  was  not  because  the  gaoler 
is  obliged  to  find  him  victuals,  but  because 
the  defendant  is  in  durance,  and  the  plaintiff 
cannot  take  security  from  him  for  repayment ; 
for  a  bond  will  be  void,  so  that  he  must  be 
content  with  a  promise.  Vid.  Uive  v.  Maning- 
ham,  Plowd.  68  a.  Rex  v.  N.  B,  Yorkshire,  2 
Bam,  &  Cres3.  292.  S.  C.  3.  Dow.  &  Ryl.  5io. 
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the  action  was  *not  maintainable  against  the  executors,  and    £  *  88  a.  ] 
took  a  difier^ce  between  that  case  of  a  book-limner  and  of  a 
common  labourer ;  for  he  shall  be  forced  to  labour  against  his 
will  (e)  and  his  salary  is  certain  by  the  statute,  which  is  no  reason  p,^  3,  i^g,  ^^ 
for  the  servant  to  lose  by  the  death  of  his  master,  where  he  was  (a)  Co.*  Lit.' 
bound  by  the  law  to  serve,  which  shall  not  be  said  his  default,  *^5-  *•  *  ^^^' 
bat  the  act  of  the  law ;  but  in  the  case  of  a  book-limner  he  was  /^^^  rou.  107^ 
not  (a)  forced  by  the  law  to  serve,  and  so  when  he  made  the  Br.  Det.  iss.  * 
contract  it  was  his  own  act  and  folly,  and  not  the  act  of  the  law ;  ?^a5|?J'  ^^' 
and  he  might  have  taken  a  specialty:  and  the  opinion  of  Martin  (c)  Co.  Lit.  293. 
io  that  case  is  good  law ;  but  the  true  reason  of  his  difference,  is  a.  2  Roll.  107. 
because  in  this  case  of  a  common  labourer,  the  testator  could  b*^'^^^^^ 
not  have  waged  his  law,  as  he  might  have  done  in  the  case 
of  the  book-limner,  and  that  appeareth  in  (i)  11  H.  6.  48.  a.  b.  ^"J^^^mon 
where  the  warden  of  the  Freres  Minors  of  Coventry  brought  an  of  Coventry  y. 
action  of  debt  against  J.  Burton  of  Coventry,  Executor  of  John  Burton: 
Goot,  and  declared  how  the  said  John  Godt  retained  at  Co-  i^e^agaiS^t  ^e 
?entry  Frere  John  Bredon,  Confrere  of  the  said  Warden  in  the  executors  of 
said  house,  by  licence  of  the  Warden  to  sing  for  him  masses  one  who  had 
for  a  whole  year ;  and  also  did  retain  him  to  say  St  Gregory's  ment  t'^pay'a 
Trental  in  the  next  year  after,  and  shewed  in  certain  on  what  salary  for  sing- 
services  St.  Gregory's  Trental  did  consist,  taking  for  the  same  *"*  masses ; 
40f.  per  annum  and  within  four  days  after  John  Goot  died,  and 
made  the  defendant  his  executor,  and  the  said  John  Burton 
granted  to  the  said  Frere,  and  gave  surety  to  pay  him  the  said 
sam  for  doing  the  said  divine  services  according  to  the  retainer  ^^^  alabou 
of  the  testator ;  which  divine  services  he  had  done  according  to  may  have  sach 
the  said  retainer,  and  that  the  whole  salary  was  behind.     And  action  against 
there  a  good  difference  is  taken.     A  labourer  may  have  an  action  the  testator^*^*^ 
of  debt  against  executors,  without  a  specialty,  b/ecause  he  shall  could  not  have 
be  forced  to  serve,  if  he  be  required,  by  the  statute,  and  the  tes-  ^aged  his  law. 
tator  shall  not  wage  his  law  in  such  case,  because  the  labourer  (d)4  C  o.  95.  b. 
shall  be  bound  to  serve  him  :  but  here  a  Priest  or  a  Frere  is  99^^  ^^^'  ■• 
bound  to  serve  by  no  law  in  singing  masses,  if  he  will  not  agree  h.5.  Fit^Ley 
to  it ;  and  therefore  the  testator  might  have  waged  his  law,  and  66.  to.  £.  3. 
in  every  case  where  the  testator  might  have  (c)  waged  his  law,  S^J;^^?*' 
the  action  shall  not  be  maintainable  against  his  executors,  with-  3,..  Ley  OageV 
oot  a  specialty ;  for  the  executors  cannot  wage  their  law  of  102. 
aoother^s  contract.     And  that  is  the  reason  that  a  {d)  Quo  minus  jq  the  ex- 
Keth  in  the  Exchequer  against  executors  for  the  debt  of  the  tes-  cheqver,  a  qua 
tator  by  simple  contract,  because  the  testator  himself  could  not  ™^"n» '*«« 
in  such  case  wage  his  law;  and  yet  it  may  be  said,  that  the  ex-  tors  for  the^  ' 
€cutor  cannot  by  presumption  of  law  have  knowledge  *of  the    [  ♦  88  b.  ] 
beginning  or  continuance  of  it:  but  these  are  not  material,  for  debt  of  the 
the  wager  of  law  is  the  true  reason  and  cause  allowed  by  the  /^w  c*^'  05  u 
law.    And  therewith  agree  8  H.  5.  tit.  (e)  Ley  62.  (/)  82  H.  6.  (/)  Br^Ley 
24.  a.  Oager  1012. 


(e)  In  ike  City  of  London  v.  Wood^  1 2  Mod.  him ;  but  the  reason  is,  because  it  is  hard  the 

0^.  it  was  said  by  Holt,  C.  J.  that  the  reason  master  should  be  put  to  wage  his  law,  but  ra- 

P^^  by  Coke,  that  the  labourer  is  compellable  ther  that  the  plaintiff  should  be  put  to  prove 

|^|>a^e,  can  be  no  reason,  for  though  he  be  his  retainer    by  the  statute :  yid«  3  Black. 

^^^^  to  serre,  the  other  is  not  bound  to  take  Comm.  J4 1. 
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—-v.Belion.  In  (a)  2  H.  4.  14.  b.  Lawrence  St.  Martin  retained  one  for 
broaght^y'one  ^^^^  of  his  life  in  time  of  peace  and  war,  fir  1005.  per  ann.  which 
retained  for  service  he  as  his  servant  did  for  two  years,  for  which  he  brought 
life  Id  time  of  jjjg  action  of  debt  against  John  Belton  and  others,  executors  of 
aTso  much  j^r  ^^^  ^^^^  Lawrence  St.  Martin,  and  judgment  was  given  against 
annani,  the  plaintiff  for  the  reason  and  upon  the  same  difference  as  is 

SStSraonhr  aforesaid.  Vide  (b)  39  H.  6.  18.  b.  And  therefore  the  judg- 
penon  that  re-  nient  in  Slade's  case  (which  was  resolved  by  the  advice  of  all  the 
tained  him  for  judges  in  the  Exchequer-chamber  in  44  El.  as  appears  in  the  (r) 
arrears  of  the    Pourth  Part  of  my  KeporU,  f.  9i.)  in  effect  over- rules  this  point. 

For  if  an  action  on  the  case  on  assumpsit  lies  upon  every  con- 
(4i)Fitz.  Eiec.  tract  executory,  thence  it  follows,  that  forasmuch  as  the  testator 
40.  Br.  Exec,  could  not  wager  his  law,  that  the  action  shall  lie  against  his  ex- 
bV.  Laboare^  ecutors  :  and  therefore  also  it  is  true,  that  an  action  on  the  (rf) 
44.'  assumpsit  made  by  the  testator,  will  lie  against  executors,  because 

(6)Rti.Ley  Jn  such  action  the  testator  could  not  {e)  wage  his  law;  as  in  the 
GagerVo.  ^  same  case,  an  action  of  debt  lies  not  against  executors,  because 
(c)  4  Co.  94.  in  such  action  the  testator  might  have  waged  his  law.  So  na 
u\c,   J  birth-right  or  privilege  of  the  subject  is  taken  away  by  this  re- 

204.  Plow.*  solution,  but  thercby.justice  and  right  is  advanced,  for  as  much 
182.  b.  as  the  creditor  shall  be  paid  his  just  and  true  debt.     And  the 

295^*  ^^  executors  who  in  truth  have  the  goods  in  another  right,  sc.  to 
4  T.  R.  628.  pay  the  debts,  &c.  of  the  testator,  shall  not  convert  them  to  their 
^)7  Co.4.  a.  private  use,  without  paying  the  just  and  true  debts  of  the  testa- 
9  cr*iii?ii'*'  ^^""^  ^^^  ^^^^  would  be  against  justice  and  right,  and  against  the 
11  Co.  39.  b*.  office  of  executors,  who  are  but  ministers  and  dispensers  of  the 
2  Inst. 408.  Co.  goods  of  the  dead ;  and  notwithstanding  the  testator's  death, 
t  Post.  90.  b.  y^'  ^'*^  ^^^^  remains,  for  death  is  no  discharge  of  the  debt;  and 
(^)SwiDb.  154.  it  would  be  a  great  defect  in  the  law,  that  no  remedy  should  be 

given  for  it  {f\  curia  domini  Regis  deficere  non  debet  conquerenti" 

tibus  in  justitid  paquiiendd.  W.  2.  cap.  24.  Vide  Doctor  and 
ExecQtors  Student  lib.  2.  c.  10  &  1 1.  Debts  due  by  bond  shall  be  paid  by 
thoold  pay  executors  before  debts  by  simple  contract,  and  debts  by  f  simple 
hpf  ^  ^d  bt«^  contract  before  legacies;  which  proves  that  the  debt  by  simple  con- 
on  simple  con-  tract  remains  due  and  payable  after  the  testator's  death,  and  that  it 
tract,  and  shall  be  paid  before  legacies,  for  which  remedy  is  given  in  the  ec- 
pfe^am"^'  clesiastical  court.  And  therewith  agrees  21  E.  4. 21.  b.  and  debts 
before  lega-  by  {g)  simple  contract  shall  he  paid  before  the  reasonable  part 
cies,&c  of  the  wife  and  children.     Vide  2  E.  4.  13.  b.  2  H.  6.  16.  a. 

r  *  89  a.  1  ^-As  to  the  other  objection,  that  this  personal  action  of  tres- 
Actlo  persona-  pass  on  the  case  {h)  moritnr  cum  persona  ;  although  it  is  termed 
listnoritarcnm  trespass^  in  respect  that  the  breach  of  promise  is  alledged  to  be 
notapply  to*  niixed  with  fraud  and  deceit  to  the  special  prejudice  of  the 
actions  of  as-  plaintiff,  and  for  that  reason  it  is  called  trespass  on  the  case;  yet 
snmpsit.  {j^^qi  joth  not  make  the  action  so  annexed  to  the  persons  of  the 

parties,  that  it  shall  die  with  the  persons;  for  then  if  he  to  whom 
4  Inst!  315.  ^'  ^^^  promise  is  made  dies,  his  executors  should  not  have  any  ao- 
1  Keb.  86.  tion,  which  no  man  will  affirm.  And  an  action  sur  Assumpsit 
aV^l  u-^fai*    "PO"  good  consideration,  without  specialty  to  do  a  thing,  is  no 

more  personal,  i.  e.  annexed  to  the  person,  than  a  covenant  by 

specialty  to  do  the  same  thing  (f). 

(f)  Where  the  cause  of  action  is  founded    or  arises  ex  dcHcto ;  such  as  trespass  for  taking 
upon  any  malfeasance  or  misfeasance,  is  a  tort,    goods,  &c.  trover,  false  imprisonment,  assault 
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Now  for  authorities  in  Inw,  judgments,  and  resolutions.     1 .   cieymond  t. 
The  case  in  3  £.  3.  Itinere  North,  cited  in  Northwood's  case  in   Awnmsoit 

lies  against  exccntors. 


and  battery,  slander,  deceit,  diverting  a  water-  was  paid  a  year's  rent.    Palgrave  v.  Windham^ 

course,  obstructing  lights,  escape,  and  many  1  Strange  212.     For  other  instances,  vid. 

other  cases  of  the  same  kind,  in  which  the  Com.  Dig.  Adminis.  B.  13.  vid.  also  Serjeant 

declaration  imputes  a  tort  done  either  to  the  Williams's  note(l)  Wheatley  y.Lane^  1  Saund. 

person  or  to  the  property  of  another,  and  in  217.  where  it  is  stated  that  the  remedy  given 

which  the  plea  must  be  not  guilty,  by  the  by  4  Edw.   3.  is  extended  to  administrators, 

common  law,  the  rule  of  actio  pcrtonalu  mori-  by  stat.  31  Edw.  3.  c.  11.  This  seems  to  be  a 

iur  cum  persona  applied.  Le  Mason  v.  Dixon,  mistake,  for  31  Ed.  3.  gives  an  action  to  the 

W.  Jonesy  174.  S.  C.  Latch,  167.    Hole  v.  administrator  to  recover  as  executors,  the 

Bradford,  T.  Raym.  57.   Carter  v.   Fossett,  debts  due  to  the  intestate.  The  administrator's 

Palm.  330.    Perkinson  v.  Gilford^  Cro.  Car.  right  to  bring  actions  for  a  tort  done  to  the 

559.  S.  C.  W.  Jones  430.    Kintev  v.   Hai/'  intestate's  personal  property  in  the  life  time 

ward,  1  Lord  Raym.  433.  Hambly  v.  Trutt,  of  the  intestate  is  founded  upon  an  equitable 

Cowp.  375.    But  now  by  stat.  4  Edw.  3  c.  7.  construction  of  stat.  4  Edw.  3.  vid.  Smith  v. 

executors,  when  the  testator's  goods  have  been  Colgatfy  Cro.  Eliz.  3S4. 

taken  away  in  his  life  time,  shall  have  an  ac-  The  rule  actio  personalis  moritur  cumpcrsonA 

tkm  against  the  trespassers,  and  recover  their  still  holds  in  respect  of  the  person  by  whom  the 

dnnaget  in  like  manner  as  they  whose  exe-  injury  is  committed,  except  in  some  cases  such 

ciiton  they  be  should  have  had,  if  they  were  as  taking  away  goods,  which  still  continue  in 

living.    And  this  remedy  is  extended  to  exe-  specie  after  the  death  of  the  testator,  in  which 

tutors  of  executors  by  stat.  25  Edw.  3.  c.  5.  case,  the  party  grieved  may  have  replevin  or  de- 

And  by  an  equitable  construction  of  the  statute  tinue ;  L^  Mason  v.  Dixon,  W.  Jones,  1 74.  S.  C. 

an  executor  or  administrator  shall  now  have  Latch.  167.  or  if  the  goods  have  been  sold  by 

tke  same  actions  for  any  injury  done  to  the  the  testator,  an  action  for  money  had  and  r&. 

personal  estate  of  the  testator  in  his  life-time,  ceivcd  lies  against  the  executor.    Hambly  y. 

whereby  it  is  become  less  beneficial   to  the  Trott,  Cowp.  376.  An  action  on  the  case,  lies 

executor  as  the  testator  himself  might  have  against  the  executors  of  a  deceased  rector,  &c. 

had,  whatever  the  form  of  action  may  be.  for  dilapidations;  the  reason  assigned  by  Lord 

Mason  v.  Dixon,  Latch.  168.    Emerson  v.  C.J.Willis  is,  that  it  is  not  cors'dered  as  a 

Emerson,  1  Vent.  187.  Smith  v.  Colgaif,  Cro.  tort  in  the  testator,  but  as  a  duty  which  he 

Elix.  384.  And  Vid.  Wilson  v.  Knubley,  7  East,  ou^ht  to  have  performed,  and  that  therefore 

134.    Therefore  an  executor  shall  have  Quare  it  is  not  contrary  to  the  rule  actio  personaUt 

tapftfif  for  a  disturbance  in  the  life  time  of  the  moritur  cum  persond.     Sellers  v.  Lawrence, 

teitator.  Sale  y.  Bishop  of  Coventry,  1  Anders,  Willess.  421.  But  as  it  is  well  observed  by  the 

941 .  Anon.  4  Leon.  1 5.  trespass  or  trover.  Bus-  editors  of  the  last  edition  of  Saunders'  Reports, 

seffsease,  5  Co.  27.  a.  vol.  iii.p.  53,  Le  Mason  this  action  is  in  form  an  action  in  tort,  and 

f.  Duron,  \V.  Jones,  174.    Butland  v.  Butland,  cannot  possibly  be  framed  in  assumpsit,  as  on 

1  Cro.  Eliz.  377.    So  an  executor  may  have  a  contract,  and  the  action  is  not  contrary  to 

ejeetioneJSmug  for  the  ouster  of  his  testator,  the  rule  under  discussion,  inasmuch  as  tnere 

7H.  4.  6.  b.  Brook.  Ab.  Exors.  45.    Bussell  can  be  no  person  to  sue  during  the  life  cf  the 

f.  Pratt,  cited  1  Anders.  243.  So  he  may  have  testator,  and  an  action  cannot  be  said  to  die 

debt  on  ftat.  2  Edw.  5.  for  not  setting  out  with  the  penon,which  could  havs  no  existence 

tithes  due  to  the  testator.     Holl  v.  Bradford,  during  his  life.  Note  (a)  Wheatley  y.  Lane,  1 

1  Sid.  88.   Morton  y,  Hopkins,  1  Sid.  407.  Saund.  216.  a. 

MmttmCs  ease,  1  Ventr.  30.    So  for  a  false  The  rule  in  cpjestion  never  extended  to 

return  made  in  the  life  of  a  testator  to  a  fL  fa.  such  personal  actions  as  were  founded  upon 

WaCwms  V.  Grey,   1  Lord  Raymond,  40.  S.  an  obligation,  contract,  debt,  covenant  or  any 

C  [I  Salk.  12.  4  Mod.  403.]   So  for  an  es-  other  duty  to  be  performed,  for  there  the 

ope  of  one  taken  in  exeaition ;  Benvick  v.  action  survived.    Latch.  168.     Perkinson  v. 

hdreme,  2  Lord  Raym.  973.  it  is  there  said  Gilford,  Hambly  v.  Trott,  ubi  sup.  Also  where 

lie  iludl  not  have  an  action  for  an  escape  out  the  plaintiff  has  his  option  to  dfeclare  in  case 

of  custody  upon  mesne  process,  vid.  Anon.  1  or  assumpsit  against  the  testator  in  his  life 

Mod.  40.  but  vid.  Rolle's  Ab.  Execution,  P.  time,  for  an  injury  done  to  his  personal  pro- 

S.  where  it  is  said  he  shall  have  an  action  pcrty,  as  in  some  actions  against  carriers,  he 

upon  such  an  escape.   So  the  executor  shall  may  have  an  action  of  assumpsit  against  the 

Inve  an  action  of  debt  on  a  judgment  against  executor,  Hambly  v.  Trott,  ubi  sup.  per  Lord 

u  executor,  suggesting  a  devastavit  in  the  Mansfield.     Powell  v.  Layton,  2  N.  R.  370. 

fife  time  of  plaintiff's  testator.    Benvick  v.  per  Sir  J.  Mansfield. 

^twCmnt,  1  Salk.  314.  S.  C.  2  Lord  Raym.  But  the  rule  that  th  2  executor  may  have  an 

^71.  80  also  he  shall  have  an  action  for  re-  action  upon  a  contract  made  to  the  testator, 

■ofk^  goods  before  the  landlord,  his  testator,  must,  it  would  seem,  be  understood  with  the 
▼OU  V.                                                               M 
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W JWo'^-  ?8«.  Plo.  Com.  18S.  a.  in  case  of  debt,  the  case  in  {a)  12  H.  8.  11.  a. 
girle'cascJSs.  ^'  ^'"^^  ^^  entered  Term.  Mich.  12  H.  8.  Rot.  40.  between 
Fitz.Exec.i7i.  Oliver  (i)  Cleymond,  plaintiff,  and  Robert  Vincent,  and  Thoniasin 
(6)  Plowd.  i8«.  his  sirifcy  executors  of  the  testament  of  Robert  Penson,  defendants; 

the  record  of  which  case  I  have  seen,  and  there  the  plaintiff 

declares,  that  whereas  communication  was  had  between  one 
Roger  Penson  and  the  said  Oliver  for  six  barrels  of  salt  salmon 
from  the  house  of  the  said  Oliver  to  the  value  of  61.  to  be  bought 
by  the  said  Roger  of  the  said  Oliver,  the  said  Robert  Penson 
desired  and  requested  the  said  Oliver  to  sell  and  deliver  to  the 
said  Roger  the  said  six  barrels,  and  assumed  and  promised  for 
himself,  his  executors,  &c.  to  the  said  Oliver,  quod  ipse  execuivres 
sen  assignati  sui  dictas  sex  libras  pro  barrellis  et  piscibus  praS 
prafato  Olivero  infra  unum  annum  extunc  proxime  sequen'  bene  et 
Jideliter  solvere  et  contentare  debuissent^  idemque  Oliverus  dictis  as- 
sumptioni  et  promissioni  prad*  Hob.  Penson  jidem  adhibensj  bona 
et  meiximonia  sua  prced!  prcefaf  Eogero  ad  desiderium  et  requisu' 
tiotC  dicti  Rob.  Penson^  ei  ut  prccmittitur  fact*  pro  prcedicf  6  libris 
sibi  ut  prce/ertur  solvend*  adtunc  et  ibid*  vendidit^  tradidit  et  deli- 
beravitj  and  declared  that  the  said  Robert  Penson  in  his  life,  nor 
the  defendants  after  his  death  did  not  pay  the  said  6/.  &c.  and 
alledged  in  the  declaration,  quod  bona  et  catalla  ipsius  Roberti 
sufficien*  ad  solvend^  easd!  sex  libr^  et  omnia  alia  d^bita  ejusdem 
Roberti  solvend^^  in  manus  prced!  Rd  Vincent  Sf  Thomasinre  exisfj 
Sfc.  which  goods  they  have  converted  to  their  own  use,  ad  dam- 
num 20/.  the  diQici\Ai\Titprotestando  quodprced*  billi  minus  sufficiens 
est  in  lege  ad  quam  iid'  Rob*  Vincent  et  Thomasina  necesse  non 
habent  nee  per  legem  terrce  tenentur  respondere  for  plea  say,  that 
the  said  Robert  Penson  did  not  assume  and  promise  to  the  said 
Pliver,  &c.  modo  et  forma^  ^-c.  upon  which  issue  was  joined  and 
tried  before  Sir  J.  Fineux,  Chief  Justice  of  the  King's  Bench, 
[  *  89  b.  ]  by  Nisiprius^  and  found  for  the  plaintifi^  *and  damages  assessed 
to  9/*  upon  which  verdict  the  Court  took  advice  till  Hilary 
term,  and  then  the  judgment  is  entered,  et  super  hoc  visis  et  per 
CW  dofn*  Regis  hie  diligenta*  inspect*  omnibus  et  singulis  pramisiisy 
maturaque  deliberatione  superinde  habita^  consideratum  estj  qued . 
Sm  Gurtfaew  prced!  Oliverus  recuperet  versus  prcefaf  Robertnm  Vincent  damna 
'  ,st/ta  prced*  per  juratores  in  formi  prced!  assessa^  S^c.     Which  I 

liave  reported  out  of  the  record  itself  at  length,  to  the  intent  the 
reader  may  be  assured  of  the  truth  of  the  said  case:  which  judg- 
ment being  given  in  the  King's  Bench  With  so  great  deliberaiion 

t 

limitation*  that  the  breach  of  the  contract,  is        The  stat.  4  Ed.  3.  does  not  extend  to  injii- 

such  88  is  a  direct  iniucy  to  the  personal  estate  lies  done  to  the  person  or  to  the  freehold  of 

ofthe  testator,  and  therefore  the  executor  can-  the  testator;  an  executor  or  administrator 

not  have  an  action  of  assumpsit  for  a  breach  of  cannot  therefore  have  actions  of  assault  and 

promise  of  marriage  where  no  such  special  da-  battery,  false  imprisonment,  slander,  deceit, 

mage  is  averred  in  the  declaration.  Chamberlain  for  diverting  a  water-course,  obstructing  lights 

V.  n^ilUamson;  S  M.  &  S.  408.  nor  actions  of  trespass  de  clausofracto^  nor  for 

No  action  of  account  lay  by  the  common  cutting  trees,  &c.  for  such  actions  still  die 

law  either  for  or  against  an  executor,  be-  with  the  person.  W.Jones,  174.  Latch.  168. 

cause  the  accobnt  rested  in  the  p^rivity  and  1  Vent.  187.     Bro.  Executors  130.    Serjeant 

knowledge  of  the  testator  only,  Co.  Litt.  89.  Williams's  note   to  Wheatley  y.  IfOne^  vbi 

b.  2  Inst.  40'f.    This  action  is  given  to  exe-  sup. 
cUtors  by  stat.  13  Ed.  1.  c.  23.  and  against 
executors  hystot.  4  and  5  Ann.  c.  16  &  27. 


S9  b. — 6#  a«  pinchon's  case*  Iff 

bj  Sir  Jo.  Fineux,  Conisby,  and  other  his  companions,  judges 
of  profound  knowledge,  and  remaining  3'et  of  record  in  full  force, 
ought  not  to  be  discredited  or  disgraced  by  the  bare  saying  of  a 
judge,  upon  a  sudden  motion  at  the  bar,  and  it  is  to  be  observed 
in  the  same  case  of  27  H.  8.  23.  a.  that  Knightlcy  gave  the  true  ^  H.8.  fs,u 
reason  why  no  writ  of  debt  would  lie  against  executors,  sc,  be- 
cause the  testator  might  have  waged  his  law,  and  the  executors 
cannot  do  it,  and  therefore  they  are  not  chargeable  in  an  action 
of  debt.     And  Knightlev  further  saith,  in  the  Exchequer  it  is  a 
common  course,  that  tne  King's  debtors  shall  have  a  (a)  Q^o  (a)  Co.  Lit 
rnhms  against  the  executors  of  their  debtors,  who  were  indebted  ^^^'  ^* 
to  them  by  simple  contract ;  to  which  the  same  judge  answereth, 
it  is  not  so,  and  there  is  no  such  course  in  the  Exchequer,  and 
the  law  is  quite  otherwise ;  which  is  apparent  by  that  which  hath 
been  said  before,  that  the  judge  denied  (upon  the  sudden)  the 
kw  in  this  point,  and  that  which  is  the  common  course  of  the 
Exchequer.     Which  judgment  so  given  was  a  leading  case  to 
many  others,  not  only  in  the  King's  Bench,  where  the  judgment 
was  given,  but  also  in  the  Common  Pleas;  and  therefore  HiL 
15  H.  8.  Rot.  306.  in  Banco,  an  action  on  the  case  upon  assump^ 
sit  of  the  testator  for  debt,  was  brought  against  executors,  who 
pleaded  fully  administered,  and  in  the  Book  of  Entries,  tit.  Ac^ 
tion  sur  le  Case^  Division,  Debt,  pi.  2.     Action  on  the  case  in 
the  King^s  Bench  against  executors,  upon  assumpsit  made  by  the 
testator  6  Martii  28  H.  8.  upon  sale  of  corn  to  him.     And  ibid. 
pL  3.  another  action  on  the  case  in  the  King's  Bench  against 
administrators,  upon  assumpsit  by  the  intestate,  28  Martii  Si  H. 
8.  upon  a  contract  for  carpenter's  wares :  and  ibid,  in  the  Divi- 
sion, Payment,  pi.  2.  the  like  action  in  the  King's  Bench  by  ex« 
ecators   against  executors,   upon  assumpsit  for   repayment   of 
money  which  was  before  delivered,  if  a  marriage  should  not  take 
effisct.     And  the  like  actions  you  may  see  in  the  Court  of  Com- 
mon Pleas,  Mich.  15  8c  16  El.  Rot.  1959.  in  the  time  of  Sir  (6)Co.  Entf. 
James  Dyer,  Chief  Justice  of  the  Common  Pleas,  an  action  on  b.  pi.5. 
the  case  by  H.  (5)  Beecher  ♦and  others,  executors  of  Henry    [  *90  a.  3 
Beecher,  against  Anne  Mountjoy,  administratrix  of  Joh.  Bon*  B^echfrr. 
ham,  Knt  upon  assumpsit  of  the  administratrix,  in  consideration  A^^f^^^iii 
that  administration  was  committed  to  her,  and  that  she  had  as-  against  an 
sets  to  pay,  4*^.  assumpsit  super  se  ad  solvend'  59^.  in  which  Sir  ad^oiiitrator. . 
John  the  intestate  was  indebted  to  the  said  H.  Beecher  the  tes- 
tator.    The  defendant  pleaded  non  assumpsit^  and  found  against 
her,  and  judgment  was  given  (c)  generally,  et  non  de  bonis  de--  (c)  n  Roll;  9S0. 
fimcti.     Which  judgment  proves,  that  the  debt  did  not  perish  Poatea  94.  a. 
by  death,  and  that  the  administratrix  was  chargeable  to  pay  it, 
otherwise  there  was  not  any  consideration,  Pasch,  ^4  EL  Hot. 
15S0.  in  the  time  of  Sir  Edmund  Anderson,  Chief  Justice  of  the 
Bench,  in  an  action  on  the  case  by  Johan  Michel,  executrix  of  Michel  v,  Vhi: 
Ralph  Michel,  against  William  Vial  and  others,  executors  of  AsMimpsit  lies 
John  Arundell,  Esq.  super  assumptionemfactampei'j)^^^  JoharC  J^[°V  *"  **' 
Arundel  g  in  consideration  that  the  said  Ralph  Michel  in  vitd 
tva  vendidisset  et  deliber asset  eidem  Johanni  diver sa  mercimonia, 
^.  super  se  assumpsit^  to  pay,  &c.     The  defendant  pleaded  Non  Hobw  laa. 
f^ssumpsit ;  and  judgment  was  given  de  bonis  testat.  Trinit.  2? 
•Q.  liot,  107'  in  an  action  on  the  case  by  Home  against  Brough 
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executor  of  Brough,  upon  a  promise  mnde  by  the  testator  in  con- 
sideration thai  the  plaintiff  had  sold  the  testator  bona  et  catalla^ 
etc,  assumpsit  ad  solveruF,   etc.  and  upon    fion  sum  informattis 
pleaded)  judgment  was  given  for  the  plaintiff;  and  a  multitude 
of  judgments  have  been  given  in  the  King's  Bench  in  the  like 
cases;  and  the  justices  relied  much  upon  the  case  in  Mil.  4  &  5 
Ph.  &  Ma.  in  the  King's  Bench,  between  Norwood  and  Read, 
Plow,  Cora.  181.  where  it  appears  that  upon  a  demurrer  in  law 
upon  the  declaration  it  was  adjudged,  that  the  action  upon  as- 
sumpsit made  by  the  testator,  was  maintainable  against  the  ex- 
(a\\%li  8  11    ^^"^^''Sj  upon  a  contract  for  wheat:  in  which  case  the  judgment 
a.  b.  Ant.  89.  a.  given  in  12  H.  8.  in  [a)  Cleymond's  case,  is  approved.     So  that 
Plow.i82.a.b.  upon  all  these  authorities,  judgments  and  resolutions,  and  for 
(6)2  Brownl.    the  reasons  aforesaid,  being  in  number  three:  1.  That  the  tes- 
138.  PoRt.  94.    tator  could  not  wage  his  law.     2.  That  after  the  death  of  the 
Cr!  Jac.  47.^      debtor  the  debt  remains,  and  that  it  would  be  a  defect  in  the 
«93, 294.  law,  if  no  remedy  should  be  provided  for  it,     3.  It  is  more  con- 

?*l^n^*^^^*  \  sonant  to  justice  and  common  right,  that  the  just  debt  should  be 
Stud.*75.  b?78.  P^' J>  than  the  executors,  who  have  the  goods  in  another's  right, 
1  Roll.  9je7.        should  convert  the  goods  to  their  private  use,  without  paying 

the  testator's  debts :  it  was  unanimously  upon  long  and  mature 

deliberation  adjudged,  that  the  judgment  given  in  the  King^s 

Note.  Bench  should  be  affirmed.     And  you  who  make  payment  or 

other  satisfaction  of  debts,  take  acquittances,  or  sufficient  proof 
of  the  payment  or  satisfaction  thereof,  or  otherwise  you  or  your 
loassnmpsit  executors  or  administrators  will  be  in  danger  of  paying  it  again. 
[  •  90  b.  ]  *  Lastly,  it  was  resolved  in  this  case,  that  it  was  not  necessary 
against  ex-  to  {b)  aver  that  the  defendants  had  assets  to  pay  legacies ;  as  it 
ecutors  to  re-  y^gg  ^Iso  resolved  in  the  said  case  between  Norwood  and  Read, 
due  from  the  ^^^  debts  upon  (c)  simple  contract  are  to  be  paid  before  legacies, 
tbstator,  the  And  the  report  of  the  said  case  of  [d)  12  H.  8.  as  to  the  aver- 
neecr"^!**"  ment  for  payment  of  legacies  is  not  warranted  by  the  record ; 
assets  soffi-  ^^  ^^  ^be  record  the  averment  is  only  taken  that  the  executor 
cienttopay  had  assets  to  pay  all  debts.  And  in  Mich.  ^9  &  30  El.  in  an 
^gacies.  action  on  the  case  brought  by  Codington  {e)  against  Hulet,  as 

dingttmy.^'  executor,  &c.  upon  an  assumpsit  made  by  the  testator  for  pay- 
Hulei;  insach  ment  of  a  debt,  the  defendant  pleaded  non  assumpsit^  and  it  was 
case,  the  de-  found  against  him ;  and  in  arrest  of  judgment  it  was  moved,  that 
not  aver  asseU  ^^'^  declaration  was  insufficient,  because  the  plaintiff  had  not 
sufficient  to       averred  that  the  defendant  had  assets  to  satisfy  the  testator's 

tort^dtbu**"  ^^^^^-  ^"^  '^  ^'^^  adjudged  by  Sir  Christopher  Wray,  Sir 
(<^)i2H.8!ii.  Thomas  Gaudy,  and  the  whole  Court,  that  the  declaration  was 
a.  b.  Ant  89.  good  enough ;  and  that  it  should  come  in  on  the  defendant's 
Plowd"*i8«  b  P***^'  ^^  ^"  ^^  action  of  debt  against  executors  ( 0>  or  against  the 
(e)Cr.El.  69.*  beir,  no  averment  is  taken  in  the  declaration  that  they  have  as- 
1  Holl.  9ti.  sets,  and  the  law  intends  that  every  man  will  in  discharge  of  his 
88;  166k  Post.  <^"sciencc  leave  assets  to  pay  all  the  debts  which  he  ought  to 
94!  a.  *        '    pay  to  any  (g). 

(o)  Ace.  Poweil  V.  Graham,  7  Taunt.  580. 6.  C.  1  B.  Moore  305.  Dowse  v.  Core,  3  Bing.  SO. 
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WILLIAM   BANES'S  CASE. 


Hil.  8  Jacobi  1.  in  B.  R.  Rot.  1112. 


Be  it  remembered,  that  heretofore,  that  is  to  say,  in  the  term  of  Part  IX.-91  a. 
St.  Michael  lost  past,  before  the  lord  the  King  at  Westminster,  t^y^^i'^' 
came  William  Banes  by  Thomas  Ferrer  his  attorney,  and  brought  wife. 
here  into  Court  before  the  said  lord  the  King,  then  there,  his  cer- 
tain bill  against  Edward  Paine  and  Mary  his  wife,  in  custody  of 
the  Marshal,  &c.  of  a  plea  of  trespass  upon  the  case,  and  tliere 
are  pledges  of  prosecuting,  to  wit,  John  Doe  and  Richard  Roe, 
which  bill  followcth  in  these  words :  ss.  WiUiam.  Banes  com- 
piaineth  of  Edward  Paine  and  Mary  his  wife,  being  in  the  cus- 
tody of  the  Marshal  of  the  Marshalsea  of  the  lord  the  King,  be- 
fore the  King  himself  for  that  (that  is  to  say),  that  whereas  one 
William  Havert,  the  late  husband  of  the  said  Mary,  in  his  life  w.  H.  late 
time,  that  is  to  say,  on  the  1st  day  of  Marcii  in  the  6th  year  of  husband  of  the 
the  reign  of  the  lord  James,  now  King  of  England,  &c.  at  Lon-  '^ifkj -Tf* 
don,  that  is  to  $ay,  in  the  parish  of  the  blessed  Mary  of  the  the  said  B^io 
Arches,  in  the  ward  of  Cheap,  London,  was  indebted  to  the  said  ^^'* 
William  Banes  in  77/.  of  lawful  money  of  England,  for  divers 
sums  of  money  to  him  the  said  William  Havert  by  the  aforesaid 
William  Banes  delivered  to  loan  and  lent.     And  the  said  Wil- 
liam Havert  being  so  indebted,  *  afterwards,  that  is  to  say,  the    [  ♦01  b.  1 
6th  day  of  April  in  the  7th  year  of  the  reign  of  the  lord  the  now 
King  of  England,  &c.  in  the  parish  and  ward  aforesaid,  lying 
sick,  at  London,  earnestly  required  the  said  Mary,  then  his  wife^ 
to  pay  the  said  William  Banes  after  the  death  of  the  said  Wil-  Afterwards 
Ham  Havert  the  said  77/.  and  then  and  there  the  said  William   ^.  h.  made 
Havert  made  his  testament  and  last  will,  and  made  and  consti-  *»»s^jU,  ap- 
tuted  the  said  Mary  executrix  of  his  said  last  will,  and  then  MidM.^hL* ex- 
there  died ;  after  whose  death  the  said  Mary  took  upon  her  the  ecutrix  and 
burthen   of  the   execution   of  the  testament  aforesaid.      And  ^^^^' 
whereas  the  aforesaid  Mary  after  the  death  of  the  said  William  ^\xl ^^^^ 
Havert,  by  virtue  of  the  last  will  aforesaid,  was  possessed  of  the  possessed  of  a 
interest  of  a  term  for  divers  years  then  and  yet  to  come,  of  and  ^"u  of  yean, 
in  certain  gardens  and  a  bowling-alley,  situate  and  being  in 
Moorfield,  that  is  to  say,  in  the  parish  of  St.  Leonard,  Shore- 
ditch,  in  the  county  of  Middlesex ;  and  the  said  Mary,  when  xhe  said  M. 
she  was  single  after  her  said  husband's  death,  perceiving  that  the  afterwards  ' 
aforesaid  William  Banes  intended  to  trouble  and  sue  her  the  *°^  ^hilst  she 
•aid  Mary  for  the  said  77/.  (because  that  she  the  said  Mary  the  ^M?defaUon 
said  77/.  to  the  said  William  Banes,  after  the  death  of  the  afore-  that  the  said 
said  William  Havert  her  husband  deceased,  had  not  paid)  she  ^el,^'^"?/ 
the  said  Mary  while  she  was  single,  afterwards,  that  is  to  say,  on  &c.  * ' 
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die  23th  day  of  June  in  ihe  said  7th  year  of  the  reign  of  the  lord 

the  now  king  aforesnid,  at  London  aforesaid,  in  the  parish  and 

ward  aforesaid,  in  consideration  that  the  said  William  Banes,  at 

the  instance  and  special  request  of  the  said  Mary,  should*not 

trouble  or  sue  the  said  Mary  for  the  said  771*  but  would  forbear 

the  payment  thereof  until  the  next  quarter,  that  is  to  say,  until 

the  feast  of  St.  Michael  the  Archangel  then  next  following,  did 

assume  on  herself  and  to  the  said  William  Banes  then  and  there 

Promised  to      faithfully  promised,  that  she  the  said  Mary  the  aforesaid  77/. 

pay  the  said  B*  to  the  said  William  Banes  then  at  that  next  quarter,  that  is  to 

Msi^^i^^*^     say,  at  the  feast  of  St.  Michael  the  Archangel  then  next  follow- 

security  the      ing  the  promise  aforesaid,  in  the  7th  year  aforesaid,  well  and 

•aid  term.  truly  would  pay  and  content,  or  otherwise  the  said  Mary  then 

and  there  would  assign  and  set  over  to  the  said  William  Banes 

for  his  security  in  that  behalf,  for  the  payment  of  the  aforesaid 

77/.  all  the  interest  of  the  term  of  years,  which  she  the  said  Mary 

r  •  92  a.  1    ^^^^  ^^^  ^^  come  of  and  in  the  gardens,  *and  bowling-alley 

aforesaid,  if  the  said  Mary  the  said  77/.  to  the  said  William 

Banes,  according  to  her  assumption  and  promise  aforesaid  should 

The  said  B.       ^ot  pay.     And  tlie  said  William  Banes  in  fact  saith,  that  he  the 

forbore  lo  sae    said  William  Banes  eivino^  faith  to  the  promise  and  undertak- 

nniir&c  ^"S  ^^  ^'^®  ^^'^  Mary,  did  not  trouble  or  sue  the  said  Mary  for 

'     '  the  said  77/.  but  did  forbear  to  demand  the  payment  thereof 

from  the  time  of  the  promise  aforesaid  until  the  said  next  quar- 
ter, viz.  the  feast  of  St.  Michael  the  Archangel  next  following 
the  promise  aforesaid  in  the  7th  year  aforesaid.  And  the  said  Wil- 
Af^erwards  ^'^'"^  feanes  further  isaith,  that  aft^r  the  promise  aforesaid,  in  form 
ihe  said  M.  aforesaid,  that  is  to  say,  on  the  lOlh  day  of  Nov.  in  the  7th  year 
married  the  aforesaid  at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
Ji!e  said  m!  ^^^  ^"*^  Mary  took  to  husband  the  aforesaid  Edward  Paine,  yet 
nihiist  soiei  the  aforesaid  Mary  while  she  was  single,  or  the  said  Edward  and 
or  the  said  P.  Mary  after  the  marriage  between  them  solemnized,  the  under- 
paid marriagi'^  taking  and  promise  of  the  said  Mary  whilst  she  was  single  little 
have  not  paid'  regarding,  but  contriving,  and  fraudulently  intending  the  said 
the  said  sura,  ^y^  Banes  of  the  aforesaid  77/.  craftily  and  subtilly  to  deceive  and 
thewdd^tMin.    defraud,  the  said  77/.  the  said  Mary  neither  whilst  she  herself 

was  single  to  the  said  W.  Bancs  at  the  aforesaid  next  quarter, 
that  is  to  say,  at  the  feast  of  St.  Michael  the  Archailgel  next 
following  the  promise  aforesaid  in  the  7th  year  aforesaid,  accord- 
ing to  the  promise  and  undertaking  aforesaid  in  his  behalf  paid, 
or  any  way  for  the  same  contented ;  or  otherwise  then  and  there 
flit  that  feast  assigned  to  the  said  Wm.  Banes  all  the  interest  of 
the  term  of  years,  which  she  the  said  Mary  then  had  to  come  of 
and  in  the  gardens  and  bowling-alley  aforesaid;  nor  the  said 
Edward  and  Mary,  after  the  marriage  betwixt  them  celebrated, 
at  any  time  after  hitherto  the  aforesaid  77/.  to  the  saicf  William 
Banes  according  to  the  promise  and  undertaking  of  the  said 
Mary  aforesaid  have  hitherto  paid,  or  any  ways  for  the  same 
have  contented  him,  or  all  the  interest  aforesaid  of  the  tend  of 
vears  of  the  said  Edward  and  Mary,  of  and  in  the  gardens  and 
Dowling-allcy  aforesaid,  according  to  the  promise  and  undertak- 
ing of  the  said  Mary  to  the  said  W.  Banes  for  his  security  in 
that  behalf  hitherto  have  assigned;  although  to  do  this  the  said 
Mary  whilst  she  was  single,  and  the  said  Edward  and  M^ 
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after  the  marriage  betwixt  them  celebrated,  that  h  to  sayj'on  the 
last  day  of  Sept.  in  the  8th  year  of  the  reign  of  the  said  lord  the 
Kiog  of  England  that  now  isi  at  London  aforesaid  in  the  parish 
and  ward  aforesaid  often  were  required  by  the  said  William 
Banes;  by  which  the  said  William  Banes  all  the  gain,  commo- 
dity and  profit^  which  he  with  the  aforesaid  77/*  in  buying,  sell- 
ing, and  lawfully  bargaining  could  have  had  or  gained,  if  the 
said  Mary  her  promise  and  undertaking  aforesaid  in  form  afore- 
said had  performed,  utterly  *lost;  whereupon  the  said  William  [  ♦  92  b.  ] 
Banes  saith  that  he  is  injured,  and  hath  damage  to  the  value  of 
lOOL  and  therefore  he  bringeth  suit,  &c.  And  now  at  this  day,  piea:  nonat- 
that  is  to  say,  Wednesday  next  after  eight  days  of  St.  Hilary,  sumpsit. 
in  this  same  term,  until  which  day  the  said  Edward  and  Mary 
had  licence  to  the  bill  aforesaid  to  imparl,  and  then  to  answer, 
&C.  before  the  lord  the  King  at  Westminster  cometh  as  well  the 
aforesaid  William  Banes  by  his  attorney  aforesaid^  as  the  said 
Eklward  and  Mary  by  Isham  Novel  their  attorney ;  and  the  said 
Edward  and  Mary  defend  the  force  and  injury,  when,  &c.  and 
say,  that  the  said  Mary  did  not  take  upon  her  in  manner  and 
form  as  the  aforesaid  William  Banes  above  against  them  hath 
declared ;  and  of  this  they  put  themselves  upon  the  country,  and  ^ssne. 
the  aforesaid  William  Banes  likewise,  &c. 

Therefore  a  jury  thereof  was  to  come  before  the  lord  the  Veoire. 
King  at  Westminster,  upon  Monday  next  after  15  days  of  St. 
Hilary,  and  who  neither,  &c.  to  recognize,  &c.  because  as  well, 
&c*  the  same  day  is  given  to  the  parties  aforesaid  here,  8cc. 
Afterwards  the  process  was  continued  between  the  parties  afore-  Continaance. 
said  of  the  plea  aforesaid  by  jurors  thereof  between  them  being 
respited  before  the  lord  the  King  at  Westminster  until  Tuesday 
next  after  ei^ht  days  of  the  Purification  of  the  blessed  Mary 
then  next  following,  unless  the  lord  the  King's  beloved  and  faitb- 
fal  Thomas  Fleming,  Knt  Chief  Justice  of  the  lord  the  King 
assigned  to  hold  pleas  in  the  Court  of  the  said  lord  the  King, 
before  the  King  himself,  first  upon  Monday  next  after  the  afore- 
said eight  days  of  the  Purification  of  the  blessed  Mary,  at  the 
Guildhall,  London,  by  form  of  the  statute,  &c.  shall  come,  for 
default  of  jurors,  &c.     At  which  day  before  the  lord  the  King  at 
Westminster  cometh  the  aforesaid  William  Banes  by  his  at- 
torney aforesaid,  and  the  aforesaid  Chief  Justice  before  whom, 
&C.  aetit  here  his  record  before  him  had,  in  these  words.    After-  Postea. 
wards  at  the  day  and  place  within  contained,  before  the  lord  the 
King's  beloved  and  faithful  Thomas  Fleming,  Knt.  Chief  Justice 
within  written,  associating  to  himself  William  Price,  according 
to  the  form  of  the  statute  came  as  well  the  within  nained  Wil- 
liam Banes,  as  the  within  written  Edward  Paine  and  Mary  his 
wife,  by  their  attornies  within  contained;  and  the  jurors  of  the  The  jury  ap- 
jury,  whereof  within  mention  is  made,  likewise  came,  and  to  P®^* 
ffeak  the  truth  of  the  matter  within  contained  being  elected, 
tried,  and  sworn,  say  upon  their  oath,  that  the  within  named  Verdict  for 
Mary  took  upon  herself  in  manner  and  form  as  the  within  writ-  P^^^^* 
ttn  William  Banes  within  against  them  hath  declared,  and  they 
anen  the  damages  of  the  said  William^  by  occasion  of  not  per- 
fiisuDg  ^the  promise  and  undertakings  within  written,  besides 
the  chaises  aad  costs  by  him  about  his  suit  in  this  behalf  eoir 
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C  *  93  a«  ]    ponded  to  802.  ^ttadr  for  his'  charges  and/  coAts  ta  -82$:  tad  4d. 

Jadgmeot.        Therefore  ic  is  considered^  *  that  tlie* aforesaid  William  Banes 

do  recover  Bgain$it  the  said  Edward  Paine  and  Mary  his  wife, 
the  damages  aforesaid,  in  form  aforesaid  assessed,  as  also 
5L  6s.  Sd.  for  his  charges  and  costs  aforesaid  to  the  said  Wil- 
liam, by  the  court  of  tbe  said  lord  the  King  here  with  his  assent 
of  increase  adjudged.  Which  damages  in  the  whole  do  amount 
to  88^  and  the  said  Edward  Paine  and  Mary  his  wife  in 
mercy,  &«« 


WILLIAM  BANES'S  CASE. 


Hil.  9  Jac.  1. 


Baurs 

V. 
PAINB  AMD 

Wife. 

Part  IX.-^9d  b. 


If  an  executrix,  in  consideration  of  forbearance,  promise  to  pay  the  debt  of 
a  testator  on  a  certain  day,  or  to  assign  her  interest  in  a  term  of  years^ 
of  which  she  is  possessed  as  executrix,  as  a  security  for  the  payment  of  the 
debt,  she  shall  be  charged  generally  in  an  action  of  assumpsit  brought  on 
this  promise,  and  the  plaintiffneed  not  aver  in  his  declaration  that  she  had 
assets  at  the  time  of  the  promise.  S.  C.  [Cro.  Jac.  27  J.  Jenk.  Cent.  290.] 


Moor  853, 854.  Termin*  Hilar^  8  Joc.  Regis  rot  1112,  in  Banco  Begis  William 
1  Roll.  Rep.  Banes  brougl)t  an  action  on  the  case  upon  an  assumpsit^  against 
379.  Cro.  Car.    Edward  Paine  and  Mary  his  wife,  and  declared,  that  whereas 

William  Havert  was  indebted  to  the  plaintiff  in  77/.  which  the 
plaintiff  had  lent  him;  and  that  the  said  William  Havert  made 
his  will,  and  thereof  made  the  said  Mary  executrix,  and  died, 
and  that  the  said  Mary  took  upon  her  the  charge  of  the  said  will; 
and  that  she  being  possessed  as  executrix  of  an  interest  of  a 
term  for  divers  years  yet  to  come  of  certain  gardens,  and  of  a 
bowling-alley  in  Moorfields  in  the  parish  of  St.  Leonard's  in 
Shoreoitch,  in  the  county  of  Middlesex,  the  said  Mary  28  Junii 
anno  7  Jac.  perceiving  that  the  said  William  Banes  would  sue 
her  for  non-payment  of  the  said  debt,  in  consideration  that  the 
said  William  Banes,  at  the  request  of  the  said  Mary,  nan  moles^ 
taret  aut  secioret  eandem  Mariam  pro  pracT  77/.  sed  deferre  vdlet 
soltUionem  inde  usque  festum  Sti.  Michadis  tunc  proxini  sequen% 
assumed  to  pay  the  said  debt  at  the  said  feast  of  St.  MichaeU  or 
otherwise  eadem  Maria  adtune  et  ibidem  assigfiare  veliet  eidem 
WiUielmo  Banes  pro  securitale  sua  in  ed  parte  pro  solutione  pned^ 
771,  totum  inter  esse  termini  annorum  pr^ed*  Sfc.  in  defatilt  of  pay-. 
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iiifiit>«f  tiitf  said  77/4  and  averred^  that  the  plaintiff  did  not  mo- 
lest d#  sae^liei^^&c.  and  tiiat  at  the  said  feast  the  defendant  *did  I*  94  a.  ] 
net  pay  or  make  assignment  of  the  said  interest;'  and  afterwards 
the  said  Mary  married  the  said  fklward  Paine :  the  defendants 
pleaded  non  assumjf^  and  it  was  found  against  them  to,  the  da- 
mages of  801.  &c«  Upon  which  a  {a\  general  judgment  was  given  f^^  ^  Roll. 930. 
against  Edward  Paine  and  his  wife,  sc,  that  the  plaintiff  should  Antea  90.  a. 
recover  against  them  his  damages :  upon  which  judgment  the  ^**'  ^'  ^^' 
defendant  brought  a  writ  of  error  in  the  Exchequer-chamber, 
by  the  stat  of  27  EI.  c.  8.  And  the  principal  error  assigned 
wasf  because  the  plaintiff  had  not  averred  that  the  executrix  had 
assets  in  her  hands  at  the  time  of  the  assump*  made  of  the  goods 
of  the  deceased  amounting  to  the  value  of  the  said  debt;  and  if 
she  had  not  assets,  then  it  is  nudum  pactum^  for  there  is  no  con- 
sideration to  charge  her,  nor  to  bind  her  to  her  promise ;  and 
eo  potius  because  sne  shall  by  this  promise  be  charged  generally, 
and  not  only  of  the  goods  of  the  deceased :  and  therefore,  in 
regard  the  assumpsit  charges  herself,  and  transfers  the  charge  of 
her  as  executor,  in  another  right  to  herself  as  for  her  proper 
debt,  in  respect  of  her  promise,  reason  requires  that  there  ought 
to  be  some  good  consideration  thereof,  which  cannot  be,  if  she 
has  not  assets. 

But  it  was  resolved  by  all  the  Justices  of  the  Common  Pleas 
and  Barons  of  the  Exchequer,  that  the  declaration  was  good 
enough,  for  it  shall  be  intended  prima  facie^  that  she  had  (^  as-  (h)  Hntt  28. 
sets ;  and  therefore  in  debt  against  an  executor,  or  against  the  ^^'  ^I^oW« 
heir,  the  plaintiff  shall  never  aver  in  his  declaration  that  they  have  5,  piowd!i8s!* 
assets,  for  the  law  presumes  that^  prima  faciei  for  the  law  pre-  b.  t  Browul. 
somes  that  the  testator  or  the  ancestor  would  not  leave  a  greater  i2%gJ'  fif ' 
charge  upon  his  executor  or  heir,  than  he  leaves  benefit  to  dis-  cr.  El.  59. 
charge  it.     And  the  consideration  in  the  case  at  bar  is  good ;  for  l>oct.  pi.  88. 
it  is  as  much  as  if  a  {c)  stranger  had  said  to  the  plaintiff  forbear  i7l'^4^5^' 
your  debt,  and  do  not  sue  the  defendant  till  Michaelmas,  and  at  Buist.  9%. 
the  said  feast  I  will  pay  you  your  debt,  that  is  a  good  considera-  (<^)  Cr.  El.  88I. 
tioD,  although  it  cannot  be  any  benefit  to  him  who  makes  the  Hell  1*26  E 
promise;  yet  because  it  is  a  damage  to  the  creditor  to  forbear  4.3,4. 
bis. suit  and  duty,  it  is  a  good  consideration :  aud  as  in  the  same 
case  he  who  makes  the  promise  for  another  shall  be  charged 
generally  upon  his  own  promise ;  so  when  one  is  executor,  and 
makes  such  a  promise,  the  debt  is  due  by  him  in  right  of  his  ex- 
ecutorship, and  the  promise  is  made  in  his  own  right ;  and  there- 
fore without  question  he  shall  be  charged  in  an  action  brought 
upon  his  promise  (d)  generally,  and  yet  the  money  which  he  pays  (d)  Cr.  El.  91. 
in  satisfaction  of  the  debt  of  the  testator,  shall  be  allowed  him  ^06.  Cr.  Jac 
as  parcel  of  his  account  as  executor ;  for  his  promise  extends  to 
pay  the  debt  with  which  he  was  chargeable  as  executor ;  but  I 
conceive,  if  the  truth  of  the  case  be  that  in  the  case  at  bar  there  ^uft.^"'  ^^ 
bad  not  been  {e)  any  debt,  or  if  there  had  been  a  debt,  and  the  Doct.  pi*  soi. 
executrix  *  had  nothing  in  her  hands  at  the  time  of  the  promise,    [  *  94  b.  ] 
>he  might  have  given  it  in  evidence,  and  thereupon  have  been 
bdpad,  for  then  in  truth  there  was  not  any  consideration,  for  to 
&>mear  the  debt  where  none  was, .  or  with  which  she  was  not 
^igeable,  is  not  any  benefit  to  the  defendant,  nor  damage  to 
4)e  p)ai]iu£  ,  Also  the  case  at  bar  was  stronger,  because  the  de- 
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fendant  promised  either  to  pay  the  money,  or  to  assign  the  in* 
terest  of  the  lease  which  she  had  as  executrix,  for  it  was  in  her 
election  to  do  which  of  them  shfc  would.  And  so  note  the  prin- 
cipal point  resolved  by  both  courts  (a). 


(a)  To  make  an  executor  personally  liable  supra  is  clearly  incorrect,  for  want  of  assets 

on  a  promise  to  pay  the  debt  of  his  testa-  cannot  be  a  defence  in  any  case  where  the 

tor,  a  consideration  must  be  alleged  in  the  executor  is  sued  on  his  personal  liability  but 

declaration,  as  of  assets  come  to  nis  hands,  where  there  is  no  other  consideration  for  the 

Bonn  V.  Hughes^    4  Brown's  Pari.  Cases  S7  promise  than  assets  in  hand.  By  the  statute  of 

ed.  Tomlins,  or  of  forbearance.  Fish  v.  Rich-  maids  29  Car.  2.  c  3.  ^  4.  an  executor  or  admi- 

ardton,  Cro.  Jac.  47.  S.  C.  Yelv.  55,  Bond  v.  ministratoris  not  personally  liable  upon  any  spe- 

fayncy  Cro.  Jac.  273.  or  an  admission  of  assets  dal  promise  to  answer  damages  out  of  his  own 

must  be  implied  in  the  promise.  Retch  y.  estate,  unless  the  agreement  or  some  memoran- 

Kcnntgal,  1   Ves.   126.     Where  the  consi-  dum  or  note  thereof  shall  be  in  writing,  and 

deration  is  forbearance,  want  of  assets  is  signed  by  the  party  to  be  charged  therewidi, 

no    defence,  S^de  v.  Barker,  Palm.    522.  or  by  some  other  person  thereunto  by  him 

and  if  pleaded,  the  plaintiff  on  demurrer  is  lawfully  authorized.    Vid.  the  cases  connected 

entidea  to  judgment.  Daois  y.  Reyner,  2  Ley.  with  this  subject,  and  upon  the  construction  of 

3.  S.  C.   1  'Vent.  120.     Goring  y.   Goring,  the  act  29  Car.  2.  collected  in  the  notes  to 

Yely.  10.  Rolle's  Ah.  Action  sur  Case.  V.  35.  Forth  y.  Stanton,  l  Saund.  210.  and  Barber  ▼. 

S  Roll  Ah.  TrialL  F  5.    Toller.  Law  of  Exe-  Fox,  2  Saund.  137  b.  and  in  Selwyn's  Law  of 

cutors,  464.  The  opinion  of  Coke  in  the  text  Niripriut,  tit.  Atsumpiit, 


SIR  GEORGE  REYNEUS  CASE. 

Hii  9  Jacobi  1. 
A  Case  in  Chancery. 


Rbx  v.  p.  HxyiNO  the  office  of  marshal  of  the  marshalsea  for  life,  the  king  granted 

Sj^tlX*QK  ^^  "*  reyersion  for  31  years  to  E.  and  his  assigns,  who  assigned  it  to  S. ;  P. 

died ;  S.  made  R.  his  deputy  at  will,  and  afterwards  assigned  the  saad 
office  to  him ;  by  office,  by  force  of  a  commission  under  the  great  seal  and 
returned  into  Chancery,  it  was  found  that  R.  had  committed  diyers  for- 
feitures of  the  said  office,  by  sufibring  yoluntary  escapes  of  prisonen,  &e. 
Resolyed. 

The  king  may  seise  the  office  without  a  tcire  facias. 
The  grant  for  years  of  the  said  office  is  yoid. 
In  some  cases  the  king  shall  be  in  possession  by  seisure  without  office. 
In  some  by  office  without  seisure. 
In  some  by  office  and  seisure. 

In  some  cases  the  king  shall  be  in  seisin  without  any  office  or  seisufls. 
Where  two  distinct  matters  of  record  amount  to  an  office,  there  ou^t  fto 
be  a  «rt.  fa,  before  the  king  seises,  unless  in  special  cases. 
In  all  cases,  where  a  common  person  is  put  to  his  action;  oti  office  fouiid^ 
the  king  is  put  to  his  sci,fa,;  but  when  a  common  person  may  diter  oT 
sciae^  an  office  without  n  iei,fa.  shall  suffice  for  the  kii^. 
The  award  of  the  sebb  m  the  prhidpd  dw^  liudl  be  ia  the.Gooft 
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Ciumceiyy  where  die  office  is  returned,  and  the  party  shall  haTehis  trarerse 
or  motuirenu  de  droits  to  avoid  the  office  in  the  same  court,  and  where  the 
award  of  seisin  is  made,  the  admitdince  and  allowance  of  such  person,  to 
whom  the  custody  of  the  prisoners  shall  in  the  interim  be  committed,  be- 
longs to  the  court  of  K^  B. 

By  the  office  and  award  of  the  seisure,  the  king  is  in  possession  without 
any  writ  or  commission  awarded  for  that  purpose ;  but  there  should  be  a 
writ  of  discharge  directed  to  R,  and  also  a  writ  directed  to  R.  to  deliver  by 
indentare,  Ac  all  the  prisoners,  &c.  in  his  custody. 


Jons  quarto  decimo  die  Naoembris  anno  regni  Regis  Jacohi  AngP, 
4t.  nonOf  inter  dictum  dominum  Regent  quePj  et  Georgium  Reynel 
Miiitem  defend*.      Cum  dies  datus  fuit  proefato  diefendenti  us- 
que duodecimum  diem  instantis  NaoemV  ad  ostendendam  causam 
fiore  qfftdum  MarescaV  Marescalcia  coram  ipso  Bege  tanquam 
firisfacf  in  manns  dicti  domini  Regis  seisiri  non  deberet^  isto  quarto 
decimo  die  Naoembris  Magister  Richardson  e  consilio  cum  prcefato 
itfendente  diver sas  causas  in  ed  parte  allegavit,  quod  breve  de* 
Scire  Jacias  versus  prcefatum  defcndentem  prosequi  debeat,  antequam 
ofu^  pra:d^  in  manus  dicti  doni  Re^  seisiri  debeat.    Sed  quia  curia 
hie  in  prcemissis  ulterius  advisare  vult^  ideo  dies  datus  est  per  ean^ 
dem  curiam  usque  diem  Lunce^  s.  vicesimum  quintum  diem  instantis 
Novembris,  quo  die  Domimis  Cancellarius  AngV  (associatis  sibi 
Eiwardo  Coke  Milite  Capitali  Justid  de  Banco,  Laurentio  Tan- 
fdd  Milite  CapitaV  Barone  Scaccarii  Petro   Warburton  Milite 
rmo  Justic*  de  Banco  et  Jacobo  Altham  Milite  una  Baronum  Scac" 
cariij  quid  per  consilium  ex  utraque  parte  did  poterit,  utrum  affi- 
cium  prced^  in  manus  dicti  domini  Regis  seisiri  poterit  sine  breve  de 
Scire  fad  prius  lato,  necne  audire  proponit.      At  which  day  in 
Michaelmas  term  now  last  past,  the  case  was  argued  before  th^ 
Lord  Chancellor  and  the  said  four  Judges  by  Richardson  fdl: 
Sir  George  Reynel,  and  by  Damport  for  the  King :  and  the 
case  was  such,  Ed.  Peacock  habuit  4"  tenuit  qffi/^  Mareschalli  Ma- 
tnckak^  *coram  domino  Rege  for  the  term  of  his  life;  and  the    [  •  95  b.] 
King  that  now  is  2  Sept.  anno  primo  regni  sui^  granted  the  said 
office  to  Sir  James  Elphinstone,  now  Lord  Balerinoth,  and  to 
bis  assigns,  for  31  years  in  reversion,  who  9.6  Jan.  anno  2  re^ 
Jtuf  by  deed  assigned  it  to  Henry  Spiller,  Edward  Peacock  died 
?  December  anno  3  re^  who  deputed  Sir  George  Rejrnel  by 
^^d  to  exercise  the  said  office  as  his  deputy  at  will :  and  after- 
wards in  January  following  Henry  Spiller  by  his  deed  assigned 
the  said  office  to  Sir  George  Reynel.    And  it  was  found   by 
office  by  force  of  a  commission  under  the  great  seal,  and  re- 
^mted  in  the  Chancery,  that  Sir  George  Reynel  had  committed 
dirers  forfeitures  of  the  said  office  by  suffering  voluntary  escapes 
of  prisoners,  tic    And  the  only  Question  which  was  argued  at  AntoaSO.  L,5 
4c  bar  in  the  Chancery  by  the  said  order  of  the  court  was,  if  E,  4  «8.  a. 
^pon  this  office  the  King  might  seise  without  a  Sci,  fa^  for  no 
^tiestion  was  made  upon  the  validity  of  the  office ;  but  after  the 
^ypments  I  nM>ved,  if  such  office  might  be  granted  for  years,  or 
^ot.    And  then  the  Lord  Chancellor  conceived  it  could  noty 
^  desired  us  to  consider  of  these  two  points,  sc.  1.    If  die  King 
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might  seise  without  a  Set*  fd ;  and  2.  If  such  ofBce  might  b 

granted  for  years.     And  we  prayed  time  to  advise  till  this  term 

and  in  the  vacation  we  four  severally  considered  of  those  tW( 

points,  and  in  the  beginning  of  this  term  we  met  and  conferre< 

Resolved :  the  together.     And  as  to  the  first,  we  all  resolved  that  the  Kinj 

kiog  may  seise  might  seise  without  suing  a  (a)  Scf  fd  for  the  reasons  ani 

wiUioat  a  SCI.    ^^^ggg  ^hjch  Coke,  Chief  Justice,  in  the  presence  of  the  others  L 

the  Chancery  this  term  openly  delivered  in  the  Chancery.  An< 
because  divers  authorities  were  cited  at  the  bar,  and  some  seen 
to  contradict  the  others,  he  made  the  report  in  this  manner.  1 
In  some  cases  In  some  cases  the  King  shall  be  in  possession  by  seisure  withoo 
ST-^^^Mes"  ^®c®»  as  in  21  (i)  H.  7.  and  (c)  Stamford  in  the  case  of  the  tern 
sionby  seisare,  poralties  of  a  Bishop  and  of  Priors  aliens,  because  the  certaint] 
without  ascLla.  of  them  appears  in  the  Exchequer,  4*  (^)  frustrajit  per  pltan 
In  some,  by  quodjieri  potest  per  pauciora.  2.  In  some  cases  the  King  shal 
s^^w-r''^"^    ^®  *"  possession  by  oflSce  without  seisure,  as  of  lands,  tenements 

offices,  &c.  which  are  local,  or  whereof  continual  profit  may  Ix 
(a)  Dy.  198.  pi.  taken :  as  where  it  is  found  by  office  that  a  condition  is  broke,  oi 
«  Roll.^191.*  *^  that  a  person  attainted  of  felony  is  seised  of  land,  &c.  or  in  the 
1  SI<L  81.  case  of  wardship  of  land,  &c  in  all  these  cases  the  King  imme- 

Kehr.  S3,  b.  diately  by  office  is  in  possession  before  any  seisure.  Vide  {e)  i 
1  L2on.^2i%  H.  7.  8.  b.  9  (/)  H.  7.  2.  b.  12  H.  ?.  (1.)  21.  b.  &  19.  a.  14  H 
Roll.  Rep.  *497.  7.  21  b.  15  H.  7.  6.  b.  21  H.  7.  7.  a.  b.  18.  a.  Stamf.  55, 56,  &c. 
Hob.243,244.    yide  Trin.  30  El.  Dowlie's  case  in  the  Third  Part  of  my  Re- 

ports,  fol.  10,  11.  &  Trin.  26  El.  the  Company  of  Sadlers'casc 
In  some,  by  i^^  ^be  Fourth  Part  of  Reports,  fol.  54,  55.  3.  In  some  case 
office  and  the  King  shall  be  in  possession  by  office  and  seisure,  as  in  case 

m  jTh  7  83  ^^  ^S)  advowson,  &c.  the  right  patron  shall  not  be  ousted  by  such 
a.  stamf.  '  false  office  found  thereof,  till  the  King  presents,  and  his  Clerk  is 
PrtRfog.  55.  a.  admitted  and  instituted  ;  for  if  the  King's  Clerk  is  refused, 
r  •  Qfi  1  ®"^  '^^  -^^"g  brings  his  Quare  impedit^^  he  may  traverse  the 
(cSstamf.Pri  K*"g's  title  found  by  the  office,  in  the  same  action,  and  is  not 
rogat.  55^  56.  put  first  to  traverse  the  office  as  he  is  put  in  the  cases  before- 
(d)8Co. i67.a.  said  of  inheritances  manual,  where  by  the  office  the  King  is  in 
5  Bulstr.  170.  possession ;  for  there  he  ought  first  to  avoid  the  office  by  traverse^ 
Nov  164, 1  &c.  and  till  the  office  is  avoided,  the  King  shall  be  in  posses* 
Hard^^is  ^^'  sion,  (A)  1?  E.  3.  10.  b.  20  E.  4.  (£)  10  &  14.  21  E.  4.  1.  and 
{€)  Fi'tz.  pViE-  Dowty's  case  aforesaid,  as  if  the  manor  of  Dale  held  of  the  King 
rog.  10.  Br.  is  aliened  in  mortmain  by  one  who  has  nothing  in  it;  and  it  is 
n'^^Ent*  ^^^  found  falsly  by  office,  that  he  who  aliened  was  seised  in  fee  and 
geable  88.  Br.'  aliened  in  mortmain,  by  this  office  the  King  is  in  possession 
Office  devant    immediately,  and  in  any  suit  or  information  commenced  for  the 

Br!patento'46.  ^'"€  ^^^  profits  thereof,  the  right  owner  shall  not  traverse 
Brlcondit.  *  the  King's  title  found  by  the  office,  but  first  he  ought  to  avoid 
1^5.  the  office  by  traverse,  &c.    Vide  9  H.  ?•  2.  But  if  one  aliens  an. 

devMt*]£!^ea-  ^^dvowson  in  mortmain,  in  which  he  has  nothing,  and  it  is  found 
tor  54^  Br.  falsely  that  he  was  seised  in  fee,  and  aliened  in  mortmain,  the 
n"^p'Si^^/i  ^^°8  thereby  is  not  in  possession  of  the  advowson  until  he  pre- 
dJl'dCo.  io.'b.  sents,  and  his  Clerk  is  admitted  and  instituted;  and  if  in  such 
3  Leon.  187.  case  his  Clerk  is  refused,  and  the  King  brings  a  Quare  impedii^ 
Pte^^d  iw9**b    ^^  right  patron  may  traverse  the  King's  title  in  the  Quare  in^ 

Moor  393.  4  Co.  58.  b.  Stamf.  Prarog.  54.  a.  {g)  Kelw.  43.  b.  46.  a.  3  T.  R.  539. 3  Wiis.48l9L 
(k)  3  Co.  11.  A..Staiof.  Prttrog.  55.  a.  (t)  30  £.  4, 1 1.  a.  3  Qo.  11.  a.  Br.  Quare  imp.  138.  Br.  IVft* 
Ten  do  Office  40.  Br,  Office  dev.  Escheat  45.  Stamf.  Pnerog.  54.  a. 
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pedit  before  he  avoids  the  office  by  traverse,  &c.  because  the  ad- 
vowson  is  not  manual,  but  hareditas  incorporeoj  and  eo  potius 
because  the  right  to  present,  when  it  falls,  is  casual  and  not  con- 
tinual.    4.  In  some  case  the  Kin^  shall  be  in  seisin,  without  any  In  some  cases, 
office  or  seisure;  as  where  the  King's  tenant  dies  without  heir,  |^^e.J|»"K  ^«*1 
&c.  the  law  casts  the  seisin  upon  the  King,  without  office  or  sei-  without  any 
sure,  as  in  {a)  9  H.  7.  2.  b.     Vide  the  said  cases  of  (6)  Dowty,  office  or 
and  of  the  Company  of  {c)  Sadlers.     5.  When  two  distinct  mat-  ^**"»'®' 
ters  of  record  amount  to  an  office,  there  ought  to  be  a  ScLfa.  disifnct^at- 
before  the  King  seises,  although  a  common  person  in  such  case  ters  of  record 
may  enter  or  seise,  unless  it  is  in  special  cases ;  as  if  it  be  found  ^"jount  toan 
by  office,  that  the  manor  of  Dale  is  held  of  the  King,  and  it  onght'to  be  a 
appears  by  fine  of  record  that  the  manor  of  Dale  is  aliened  in  sci.  fa.  before 
mortmain,  there  ought  to  be  a  Sci.  fa.  in  which  it  shall  appear  •«"«*'^«* 
by  averment  that  all  is  one  and  the  same  manor,  for  there  may  Ca)  Br.  office 
be  divers  of  one  and  the  same  name,  and  that  he  who  aliened  ^cvant,  &c.34. 
was  seised,  for  both  without  such  averment  shall  not  put  the  party  9i/Br!Sriicat. 
to  answer,  but  when  there  is  identity  of  a  thing,  and  it  appears  Je5. 33.  sCo. 
to  the  court  that  they  cannot  be  divers,  there  two  matters  of  re-  loy^^k^  ^on. 
cord  shall  amount  to  an  office :  as  in  the  case  of  Sir  John  Savage,  b.  4  Co.  58.  b.* 
who  was  {d)  Sheriff  of  the  county    of  Worcester  for  life  by  PJowd.  229.  b. 
letters  patent  under  the  great  seal,  he  was  indicted  of  twovolun-  s{a|J[f*p^* 
tary  escapes  of  felons,  and  it  was  held  pei'  air*  in  Banco  Regis  54  a. 
that  those  records  amounted  to  an  office,  and  that  the  Kihg  W  3  Co.  10,11. 
might  seise  without  a  Sci.  fa. ;  and  the  reason  was,  that  it  ap-  (d)  dvcmm 
peared  to  the  court,  that  there  could  be  but  one  Sheriff  in  a  pi.  4.'Kelw.  * 
county,  and  therefore  no  Sci,  fa.  was  necessary*  in  such  case :     [  *  y6  b.  ] 
Mich.  8  H.  8.  Rot.  21.  reported  by  {e)  Dy.  4.  &  5  Phil.  &  Mar.  i94, 195, 196. 
151.  b.  Nota  good  difference.    Vide  I6  E.  3  Brief  651.  21  Ass.  Intea^o  a 
36.  40  Ass.  46.  50  Ass.  2.  2  E.  3.  10.  (13)  b.  4  El.  (/)  Dyer 
211.  30.  Eliz.  41.    6.  In  all  {g)  cases  when  a  common  person  is  In  all  cases 
put  to  his  action ;  there  upon  an  office  found  the  King  is  put  to  ""^^^  *  ^^^'. 
his  Sci.  fa,  as  in  case  of  (f )  waste.  Cessavit^  &c.     But  when  a  p^t  to^hu  ac-  ? 

common  person  may  enter  or  seise,  there  an  office  without  a  Sci.  tion  apoo  { 

A  shall  suffice  for  the  King,  12  H.  7.  2i.  b.  14  {h)  H.  7.  2.  15  ^^^1^^""^^'^^ 
H.7.  6.  b.  Stamf.  (/)  54.  Vide  (k)  Dowty's  case  aforesaid  ;  and  to  hU  «ci.*fiL " 
by  these  diffi^rences  apparent  in  our  books,  all  the  books  are  well  l^nt  when  a 
reconciled  and  agreed.     And  for  authorities  in  law  in  cases  of  gQ^^^^'^^J' 
offices,  8  H.  4.  18.  a.  The  Abbot  of  St.(/)  Alban's  had  a  gaol,  ora^sc,  wi*^*^ 
ud  detained  prisoners,  because  he  would  not  be  at  the  charge  office  without  a 
to  sue  forth  a  commission  for  their  delivery,  the  King  has  cause  ficieiu  for*5ic 
to  seise  the  franchise  into  his  hands,  20  E.  4.  5.  b.    The  Abbot  king. 
rf(w^  Crowland  had  a  gaol  in  which  the  prisoners  were  impri-  y^xp-  jtj    ■ 
sooeo,  and  because  once  he  kept  men  who  were  acquitted  of  4.  Kelw.  194, ' 
'^y,  and  also  had  paid  their  fee^,  the  King  reseised  the  gaol  195,196.« 
forever,  and  that  was  for  misuser  of  his  franchise-    5  E.  4.  3.  a.  ^"^'a.  95^,^"^ 
h-  The  Duke  of  (n)  Norfolk,  being  Marshal  of  England,  granted  (/)Dy.iii.pi 
4e  ofiBce  of  the  Marshal  of  the  Marshalsea  of  the  King's  Bench  *^'        - 
^  his  deed  to  one  John  Bouchier  for  term  of  his  life,  with  war-  prje/og!  55.  a. 
'■ntj^  who  was  admitted  accordingly  of  record,  and  afterwards  b. 
wcDake  died,  his  heir  within  age;  and  it  was  found  by  office  )A^^\^'^' 
Alt  the  Duke  died  seised  of  an  estate-tail  in  the  said  office,  and  \^] 

jOStaof.  Pnerog.  54,  55, 56.  (Ir)  S  Co.  10, 11.  (i)  Finches  Argament  in  Qno  Warranto  If.  Fits. 
^(^  S.  Br.  Forfeit  93.  Br.  Franchise  5.  (m)  V\nf:W%  Argnirtent  in  Quo 'Warranto  19.  (a)  Br. 
Wftc.  dcsjrant  Escheat.  39.  2  Roll.  153.  Br.  Patent  59. 
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(a)  ADtea96.a.  that  it  descended  to  bis  heir  within  age;  and  there  it  is  held,  by 

Kefw.^m^  ^*  ^'^  office  Bouchier  is  out  of  possession,  and  the  King  is  in  pos- 

195, 196. 9  Roll,  session  till  he  has  avoided  the  office  by  traverse,  &c.  And  Coke, 

i55.Antea50.  Chief  Justice,  cited  a  record  in  Trin.  21  E.  1.  Rot.  33.  CarW^ 

(6)  f  Roll.  153.  ^^''^^  Rege  Fulco  de  Valebus  aitomat\  sive  vicegerens  Rogeri  Bigot 

1  Roll.  847.  Com.  Norffi  et  Mareschat  AngUj  quia  permisit  Alanum  Osmund  qui 

1  Jones  463.  utlegatus  fuit  pro  morte  Henrici  Hagam  qui  fuit  sub  custody  sua 
Hard.  49. 352.  ^i^^^  nuUo  crimine  rectatunij  et  missas  in  duabus  exclesiis  audire^  et 
355. 2  Jones  per  plateas^  vicoSf  et  tabemas^  sine  compedibus  ambulare  et  vagari^ 
f  Ant  87  b  forisfecit  qfficium  suum  MareschaV  una  cum  virgdj  quce  capiuntur 
(c)  1  Roll.  847*  <^  manibus  RegiSj  4*  committitur  ViceconC  Cantioe.  And  the  said 
s  Roll.  153.  case  of  Sir  John  {a)  Savage  was  cited  again  to  this  purpose; 

2  Jones  127.  wherefore  it  was  concluded,  that  in  the  case  at  bar  the  King 

might  seise  without  any  Sci.Jac.;  and  all  this  was  agreed  bj  the 
Lord  Chancellor  of  England. 
The  grant  for  As  to  the  other  question,  it  was  resolved  by  the  Chief  Justice, 
o»ce  if vdd.  ^^'^f  Baron,  and  Warburton,  Justice,  that  the  said  grant  for  (6) 
Reasons  there-  years  of  the  said  office  was  void  (a).  1.  Because  this  office  is  an 
of:  1.  Reason,  office  of  great  trust  annexed  to  the  person,  and  concerns  the  ad- 
[  *  97  a.  ]     ministration  *  of  justice,  and  the  life  of  the  law,  which  is  to  keep 

those  who  are  in  execution  in  f  salvd  et  arctd  custodid,  to  the 
end  they  may  the  sooner  pay  their  debts,  &c.  and  this  trust  is 
individual  and  personal,  and  shall  not  be  extended  to  his  {c) 
executors  or  administrators.  For  the  law  will  not  repose  confi- 
dence in  matters  concerning  the  administration  of  justice  in  per- 

2.  Reason.         sons  unknown.     £•  This  office  requires  continual  attendance  in 

court,  and  perhaps  the  lessee  may  die  {d)  intestate,  and  then  who 
O^Cr. Car.       gjj^ii  jjg  officer  till  the  administration  is  granted?    Shall  the 

Ordinary,  or  who  else  ?  And  if  the  officer  dies  in  debt,  and  none 
will  prove  the  will,  or  take  administration,  who  then  shall  be 

3.  Reason.         officer  ?  &c.     3.  Every  such  officer  ought  to  be  admitted  and 

allowed  \^y  the  court,  and  sworn  there ;  out  if  such  officer  is  ad- 
mitted for  years,  then  the  executors  or  administrator^  will  be 
officers  without  allowance  or  admittance,  which  will  be  incoa* 

(a)  Offices  which  do  not  ccmcern  the  ad-  be  granted  to  a  person  for  years,  determinablt 
ministration  of  justice,  and  only  require  com-  on  the  death  of  such  person ;  for  in  that  case 
mon  skill  and  diligence,  may  be  granted  for  the  office  could  not  go  to  executors  or  adofc 
years,  because  they  may  be  executed  by  de-  nistrators.  And  in  Progert  y.  Phraner^  ft 
puty  without  any  inconvenience  to  the  public.  Show.  171.  S.  C.  1  Vem.  12.  Lord  Hale  il 
Thus  the  office  of  register  of  policies  ot  Insu-  said  to  have  been  of  opinion,  that  an  offies 
ranee  in  London,  was  granted  by  the  king  for  of  trust  might  be  granted  for  years,  for  that 
years;  and  adjudged  to  be  a  good  grant,  tor  it  the  true  reason  of  the  determination  in  R^ 
did  jaot  concern  uie  administration  of  justice,  nelTt  catCy  was,  that  the  custom  had  been  to 
but  only  required  the  skill  of  writing  after  a  grant  it  in  fee ;  and  Lord  Chancellor  Finch  is 
copy.  Yail  y.  Prhur^  Hard.  55).  and  vid.  reported  to  have  said  that  an  office  maybe 
Jones  y.  C^k^  Hard.  46.  And  offices  of  this  granted  for  years ;  for  the  same  incente* 
kind  may  be  granted  to  oneperson  in  trust  for  niences  attend  an  office  in  fee :  and  a  persoo 
another ;  and  the  court  of  Cnancer}*  will  com-  unknown  and  unfit,  as  an  infant  or  leme  co- 
pel  the  execution  of  the  trust.  BeUamtf  v.  vert,  may  happen  to  have  the  same  under  an 
Burrough,  Forrester  97.'  and  vid.  Drummond  estate  of  inheritance.  And  in  Jtmet  y.  Birdy 
y.  the  DiJce  of  St,  Albans^  5  Ves.  436.  Hard.  49.  it  is  said  by  Baron  Nicholas,  that 

It  is  generally  said,  that  no  office  of  trust  re-  ReyneWs  case  is  not  law,  for  by  the  same  rea* 

<]uir]ng  skill  and  capacity  in  the  execution  of  son  that  the  office  could  not  be  granted  for 

it,  can  be  granted  for  years.  Meade  v.  LerUhaU^  years,  it  was  not  gran  table  in  fee.  Vid.  Bacon'a 

Cro.  Car.  587.  S.  C.  W.  Jones„463.  In  Sutton's  Ab.  Offices,  H.  Cruise  Dm.  Offices,  pi.  «9.  tt 

case,  6  Mod.  57.  it  was  determined,  that  the  seq.  Vin.  Ab.  Officer  and  Offices,  £•  Com.  Dig;* 

office  of  marshal  of  the  King's  Bench  soight'  Officer,  B.  7.  B.  IS  a. 
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Tenient.  4*  This  is  an  ancient  o£Sce,  and  has  always  been  granted  ^*  Reuon. 

for  life,  or  at  will,  so  that  the  person  to  whom,  &c.  was  certainly 

known^  and  before  these  days  never  was  granted  for  years,  and 

ia  these  cases  innovations  are  dangerous.   5.  If  it  may  be  granted    *    ^^<>°* 

for  years,  it  may  be  demanded  if  it  shall  be  forfeited  by  utlary, 

or  shall  be  assets  to  his  execators,  and  many  other  questions  will 

arise  upon  it.  M.  16  H.  6.  f  rot.  63.  in  the  King's  Bench,  this  tDy.S75.p1. 

oflBce  granted  to  one  for  life,  (a)  39  H.  6.  32.  b.  granted  to  '^'  «    ^g. 

Brandon  for  life,  (b)  5  £.  4.  S.  a.  b.  this  office  was  granted  to  13.  Br.  Depoty 

Bourchier  for  life,  M.  10  &  11  Eliz.  to  t  Gawdy  for  life,  and  in  7.  Br.  Forfeit. 

no  book  or  record  can  it  be  found  before  this  time,  that  this  ^%^^  ^^' 

office  has  been  granted  for  years.     But  yet,  by  an  act  in  law,  a  b.  34.  a! 

terra,  which  is  but  a  chattel,  may  be  in  such  office,  as  it  appears  (^)  A"^-  96.  b. 

in  5  E.  4.  3.  a.  b.  The  Duke  of  (c)  Norfolk  had  an  estate  tail  in  ^^eb.^591!'^' 

the  office  held  of  the  King  in  capiUy  and  died,  his  heir  within  (c)  Cr.'car.' 

1^,  and  that  found  by  office,  in  that  case  the  King  has  a  chattel  ^6.  s  Roll. 

in  the  office,  sc*  during  the  minority,  and  if  the  King  dies,  it  bf.  Office  de- 

woald  descend  to  the  next  King,  and  would  not  go  to  his  execu-  vant  Escheat. 

tors  or  administrators,  so  an  act  in  law  doth  not  introduce  any  39.  Br. Patent 

inconvenience.     But  there  it  is  put,  that  if  the  King  grants  the 

office  for  life,  or  during  the  minority,  there  ought  to  oe  a  Scufa* 

against  the  patentee ;  and  without  question  the  grant  for  life  in 

inch  case,  (d)  the  King  having  but  a  chattel,  is  void.     And  so  (*')  *  ^^*  ^^ 

finr  the  reasons  aforesaid  it  seems  also  the  grant  thereof,  during 

the  minority;  for  if  the  grantee  should  die,  his  executors  or  ad*  Skmneri59. 

mmistrators  would  have  it,  which  would  be  inconvenient  And 

the  principal  case  of  5  E.  4.  3.  a.  b.  The  King  having  the  office 

in  yiwd  granted  it  to  Wingfield  at  {e)  will,  which  without  ques-  (#)S  Roll.  155. 

don  stood  good  in  law.  And  where  the  Chief  Baron  in  39  H.  6. 

S4.  a.  saith,  if  a  man  grants  an  office  to  another  for  life  or  for  ^^^  a.*^Postea 

jfears,  and  he  will  not(^/')  execute  his  office,  or  otherwise  mis-  99. a.* 

doeth  his  office,*  the  grantor  shall  seise  his  office:  first  it  doth    [ *  97  b.  ] 

not  appear  what  manner  of  office  he  means,  sc.  of  great  trust,  or 

concerning  the  administration  of  justice.    2.  It  is  but  a  sudden 

opinion  not  pertinent  to  the  principal  case:  and  there,  neither 

Prisot,  nor  any  other  of  the  Justices  affirm,  that  the  said  office  of 

Marshal  may  be  granted  for  years.    And  where  it  was  objected.  Grant  of  the 

ibat  the  King  may  grant  the  custody  of  a  {g)  gaol  to  another  in  c'wjody  of  a 

fee;  and  also  tobe  (A)  Sheriff  of  such  county  to  one  and  his  f^cshen^^n 

heirs,  which  estate  in  fee-simple  includes  all  other  estates,,  and  whatmannor 

the  heir  in  such  case  is  as  well  unknown  at  the  time  of  the  grant,  th^  differ  from. 

tt  the  executors  or  adminif»t]rators  in  case  of  a  grant  for  years,  the  principal 

To  which  it  was  answered.  That  it  is  tri|€i,  that  such  grants  may  ca'sie. 

be  made  by  law,  but  they  differ  from  this  case  at  the  bar  for  divers 

'esaons.     1.  There  cannot  be  any  such  intermission,  for  imme*  ^?\  f  2° il*  J55' 

diately  by  the  ancestor's  death  the  office  descends  to  the  heir.  (t>Co.Lit!i68! 

2.  Such  estate  cannot  be  forfeited  by  outlawry.     3.  In  ancient  a>Antea4^.  b. 

limes  Comes  had  the  custody  of  the  county,  and  was  called  {i)  ^gg^*  ^^ 

Pngpositus  ComitatuSi  Shire  reeve,  f.  Reeve  of  the  Shire,  which  (2)  Co.  Litis. 

it  at  much  as  to  h^y  Propositus  Comitatus ;  and  afterwards  it  was  1>* 

tomiferred  to  the  Sheriff^  who  is  {k)  Vicecomes^  i.  in  Vice  Comitis  s 

hot  as  the  King  cannot  grant  to  one,  that  he  and  his  executors 

or  administrators  shall  be  Counts  or  Earls  for  (L)  years,  for  then 

hii  oectttors  or  administrators,  qne  being  appointed  by  himself^ 
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the  other  by  the  Ordinary,  would  be  Earls:  so  without  question 
7  Co.53y  54.      the  King  may  create  an  Earl  for  life,  in  tail,  or  in  fee.    4.  This 

office  of  Marshal,  &c.  ought  to  come  in  by  admittance  or  allow- 
ance of  the  court,  so  does  not  the  Sheriff  or  Gaoler.  5.  Grants 
of  such  offices  in  fee,  or  for  life  have  been  allowed  and  approTed, 
but  such  grants  for  years  were  never  allowed  or  approved ;  et 
periadosum  existimo  quod  bonorum  virorum  non  comprobatur  ex^ 
emplo.  And  if  this,  and  such  offices  may  be  granted  for  years, 
then  the  offices  of  Custos  Breviunij  of  the  Chirographer,  or  of  the 
King's  silver,  &c.  may  be  demised  in  possession  or  reversion  for 
1000  years  or  more;  so  of  the  Clerk  of  the  Pipe,  and  of  the 
King's  Remembrancer,  &c.  in  the  Exchequer;  and  so  of  the 
office  of  Clerk  of  the  Crown  in  this  court,  and  of  other  offices  in 
other  courts,  upon  which  the  subversion  of  Justice,  by  reason  of 
ignorance  in  the  officers,  would  ensue,  for  good  clerks  would  be 
deterred  from  applying  themselves  to  get  knowledge  and  expe- 
rience, when  such  offices  shall  be  saleable,  and  transferred  from 
one  to  another  for  lucre  and  gain ;  upon  which  also  would  ensue 
(fl)  .1  Co.  7i,  a.  corruption  in  the  officers,  and  extortion  fnmi  the  subjects,  and 
(A)Cr.  E1.5V3.  other  great  inconveniences.  And  the  Lord  Chancellor  hearing 
Eotl'iDef  b  °     these  reasons,  agreed  clearly  with  this  resolution  and  said,  that 

so  was  the  opinion  of  Sir  John  Popham,  late  Chief  Justice  of 
[  *  98  a.  ]  England,  in  all  *  such  cases :  as  he  had  often  affirmed  to  the  said 
Lord  Chancellor,  and  to  me  also  when  I  was  Attorney-general. 
The  award  of  And  it  was  also  resolved,  that  forasmuch  as  the  office  was  found 
them-*r°*"i  by  force  of  a  commission  under  the  great  seal,  and  returned  in 
caseshan  be  in  this  court,  that  (although  the  office  be  to  be  executed  in  another 
the  Coiirt  of  court)  yet  the  award  of  the  seisin  shall  be  in  this  court,  where 
wheretheoffice  ^^^  office  is  returned,  and  in  this  court  the  party  shall  have  his 
is  rerametl,  traverse,  or  Monstrans  de  droits  as  his  case  is,  to  avoid  the  office, 
*h  V***  P»"'fy  f^nd  when  such  award  shall  be  made,  the  custody  of  the  prisoners 
traversV^or  *  IS  to  be  committed  to  another,  to  avoid  the  escapes  of  those  who 
monstrans  de  are  in  the  said  prison,  and  so  has  it  always  been  used  ;  but  the 
^/■®*Mo  a^o'd  admittance  and  allowance  of  such  person,  to  whom  the  custody 
the  same  coart-  shall  be  newly  in  the  interim  committed,  belong  to  the  court  of 
and  when  (he'  Kiug^s  Bench.  Then  the  Lord  Chancellor  asked,  how  this  seisute, 

award  of  sei-     should  be  made? 

8in  is  made, 

the  admittance  and  allowance  of  such  person  to  whom  the  castody  of  the  prisoners  shall  in  Ibe 

interim  be  committed,  belong  to  K.  B. 

By  the  office  And  I  answered,  that  by   the  office  and  the  award   of  the 

theiteisare  the  leisure,  the  King  is  in  possession  without  any  writ  or  corn- 
king  is  in  pos-  mission  awarded  for  that  purpose;  but  that  there  should  be  a 
session  with-  -^^rj^  of  discharge  directed  to  Sir  George  Reynel,  according 
commUslon  ^^  *^  ^be  effect  of  the  writ  in  the  Register  295.  when  an  Escheator 
awarded  for  is  removed.  Et  {a)  mandatum  est  nuper  Escheatori  JB.  in  ccmC 
that  purpose :  prced*  quod  eid  J.  rotulos,  brevia^  et  omnia  alia  offid  illud  can- 
should  be  a  gentia  qucc  in  aistodid  sua  existunt  per  indenturas  inde  inter  eos 
writ  ofdis-  debite  coiificiend^  liberety  ^c.  and  the  like  writ  should  be  directed 
^5*/^«^*'^*  J*"    to  Sir  Georce  Reynel,  to  deliver  by  indenture  all  the  prisoners, 

ed  to  R.,  and      ^  i  •  i      ^      •      i  •  .    i  i  i        .u      i.'-  •         •     r  i  i 

also  a  writ  di-  &c.  which  are  in  his  custody ;  and  as  when  tbe  King  is  talsly 
rected  to.R.  to  entitled  by  office,  and  upon  petition,  traverse,  or  Monstrans  de 
dentnre^'&c"'  ^^^'^j  judgment  is  given,  quod  manus  doni^  Reg*  (A)  amaoeantuTf 
all  the  p'rison-  that  without  other  writ  the  hands  are  removed,  as  it  is  held  in 
ers,&c.  in  his     jQ  Ass.  p.  2.   10  E.  3.  2.  tit.  Ass,  165.  5  E.  3.  Qu.  imp.  34. 

custody.  *^  ^^-        jr 
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SUui^jPrmrog.  78*  and  so  it  was  adjudged  in  Communi  Banco 
betMen  Brown  and  (a)  Terry,  Hil.  87  El.  rot.  620.  and  yet  in  («)  Cr.  Ei  5W. 
siicb  case  the  use  is,  to  have  a  writ  of  Amoveas  manum:  so  when  coJ.  u^,**'' 
Vi  office  is  found  forfeited,  presently  by  the  law  the  party  is  out 
of  possession,  and  the  King  is  in  possession,  and  yet  the  use  is, 
snd  to  good  pOrpose,  to  have  such  writ  of  discharge  as  is  afore- 
said; and  yet  till  he  is  actually  removed  he  shall  answer  for  all 
^capes.   For  he  who  occupies  or  has  the  custody  of  a  gaol  -f  by  Theoccnpieror 
right  or  wrong,  shall  be  charged  for  escapes  of  prisoners,  1 1  H.  •'eeper  of  the 
4.  73-  a.  and  he  who  has  the  custody  of  a  gaol  in  fee,  and  sub-  by^rlgbt  or  ^^ 
sdtutes  another  at  will,  or  for  life,  under  him,  the  action  upon  wrong,  shall 
tlie  escape  will  lie  aiminst  him  who  has  the  actual  possession  of  ]?®  c*>arge(l 
the  office,  13  E.  3.  Bar.  253.  The  Abbot  of  Westminster's  case  prisoners:  an 
against  a  ffoaler  at  will,  10  Eliz,  278,  279-  Dyer,  Gaudy  Under-  acUon  foran 
Marshal  for  life;  but  if  they  are  not  sufficient,  respondeat  (b)  escape  »es 

._     .  ,         ,  ^    /  .,1  ^      ,.^^        -^  ^,'   against  the  te- 

ntperwr^  sc.  he  who  granted  at  will,  or  tor  lite,  as  appears  in  nantatwiiiof 

9S^  H.  6.  32.  b.  *  for  the  insufficiency  of  John  {c)  Brandon  who  [  *  98  b.  3 

bad  the  Marshalsea  for  life,  the  Duke  of  Nortblk  who  had  the  one  who  has 

inheritance  was  charged  for  escapes  of  prisoners  (b).  {{J^  gaol^n^fee 

but  if  sach  tenant  is  not  sufficient,  respondeat  superior. 

And  the  case  was  cited,  which  beijan  in  this  court  Pasc,  21  Re^  ^^^  'Sif«ir- 
pna  El.ItoL  i.  inter  placita  RegincCj  the  record  of  which  begins  a  licence  by 
in  this  manner,  Midd^  constat  quod  dorrC  Philip.  4'  domina  Maria  the  king  by 
mtper  Rex  Sf  Regina  AngV^  sorot^  dom»  Regime  nunc prcecharissinue^  ^<>'"^.  ^^^y  ^^ 
prose  haredibus  ^  successor*  dicf  Regince  Mar ia^ per  eorundem  nu-  arms'to  the 
per  Regis  Sf  Regina  Philippi  Sf  Mar  ice  liter  as  patent  es  sub  magno  king  in  chian- 
1^  sua  AnglicB  confecf  geren'  daf  apud  West'  23.  die  Sept*  annis  ^fra^^eVf  from"^ 
eorund*  nuper  Regis  4*  Regime  3^4  dederunt  <$•  concesserunt  hu  office  is 
Marco  [d)  Steward  generoso  qfficium  servien*  eorund*  nuper  Regis  good*  Vid.  s 
ifBegime  Maria  ad  arma^  attendend*  super  CancelV  Anglice  pro  Swanst.  i79. 
tempore  exist  en*  ^  ac  ipsum  Marcum  servient  em  suum  ad  arma/ecer^  (A)  i)y.  ^73, 
orainaveri0ttj  4"  constituerunt  per  eascP  literas  patentesy  habend*  4*  *^^«  P'-  ^*^  ^ 
gmdendP  q]^  illudpro  termino  vita  sua^  with  all  fees,  and  a  cer-  ^7*^*i5oy.  2??* 
tain  fee  ot  \2d.  per  diem:  by  force  whereof  the  said  Mark  was  2  in8t.382. 
Kised  of  the  said  office  for  term  of  his  life;  and  it  was  found  by  Hale's  PI.  Cor. 
sffice  24  Junii  an*  19  El.  by  force  of  a  commission,  &c.  directed  J^^-  ^^^'^^^* 
to  Randal  Hurleston,  John  Nuthal,  Esqrs.  and  others,  and  re-  (c)3Rnlstr.58. 
tamed  in  the  Chancery,  quodprad^  Marcus  non  deservivit  in  officio  W  *  l^®'*-  ^^*' 
tnvientis  ad  arma  pradH  justa  effectum  et  tenorem  prad!  liter  arum  ^\^^^^  ^r. 
pdeinif  sibi  confect*^  de  8  die  Uctob*  an*  regni  diet*  dom*  Regina  £1/424. 
«oic  12  usque  1  diem  Feb*  tunc  tdt*  prater  it*  ante  caption*  inquisii^% 
jreed^  sedper  totum  idem  tempus  ab  eodem  officio  se  absent aviL  Et 
inodo  ad  hunc  diem^  sc,  7  diem  Maii^  anno  re^  diet  dom*  Regina 
Jiwic  21  venit  hicprafaC  Marcus  Steward^  Sf  queritur  se  ratione  4" 


(b)  So  in  Plummer  v.  Whiickot,  2  Mod.  121. 
^  C  [2  Ler.  1 58.  T.  Jones  60.  1  Vent.  314. 
'Keb.  591.  701.  754.  758.  775.]  it  was  held 
^  debt  for  an  escape  lies  against  the  warden 
^  the  Fleet,  as  superior,  tlie  grantee  for  life 
^^  unable  to  make  satisfaction.  Semb.  con- 
^  Cmte  T.  Lenihall,  2  Show.  308.  By  stat. 
'  Vfti  9  WU.  3.  c  37.  the  persons  to  whom 
t^  isheritance  of  the  King's  Bench  and  Fleet 


prison  belonged,  were  made  answerable  for  all 
forfeitures,  escapes,  &c.  committed  by  their 
respective  deputies.  And  by  stat.  27  Geo.  2. 
c.  1 7.  the  prison  house,  with  the  power  of  ap- 
pointing a  Marshal  of  the  King's  Bench  during 
good  behaviour,  and  while  he  shall  be  resident 
in  the  prison  or  the  rules  thereof,  is  vested  in 
the  Crown ;  and  the  appointment  of  inferior 
officers  given  to  the  marshal. 
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colore  inqvisif  pried*  ab  exercitio  officii  mi  pradicf  amotum  essff 
et  hoc  minus  juste  (by  which  it  appears  that  immediately  by  the 
inquisition  he  was  in  law  removed  from  the  said  office,  which  also 
appears  by  the  judgment),  jt?ro  monstratione  recti  sive  Juris  sui  in 
hoc  parte^  idem  Marcus  dicitj  quod  domina  Regina  nunc,  so*  tUi. 
die  Noi/  arC  regni  sui  1 1  apud  Westni  in  com*  Mtdd?  dedit  enim 
Marco  licentiam  ad  se  absentand*  ab  exercitio  officii  sui  pradH  du» 
rante  beneplactto  ipsius  Marcij  donee  per  ipsam  dom*  Reginam  ei 
prceciperetur  ad  deserviend*  in  officio  sua  prad^.     And  that  from 
the  time  of  the  licence  till  this  day,  the  Queen  has  not  commanded 
him  to  exercise  the  said  office,  &c.  Gerrard  the  Queen's  Attorney- 
general  took  issue,  Qtiod  ead  domina  Regina  non  dedit  eid^  Marco 
licentiam  ad  se  absentand*  ab  exercitio  officii  sui  pried!  durante 
beneplactto  ipsius  Marci,  donee  per  ipsam  dom*  Re^  nunc  ei  praci- 
pcretur  ad  deserviend^  in  officio  suo  prcedicf  modo  4  forma^  8fC. 
Et  hoc  idem  attornaf^  ^c.  pef  quod  inquiratur  per*  patrioMy  l^ 
[  *  99  a.  ]    prted*  Marcus  similiter :  ideo  dies  datus  est  coram  eadem  domina 
j .  Nota,  coram  Regina  in  crastino  Ascension*  Dom*  ubicunque  tuncjuerit  in  Anglid 
^enerailY^i!?*"'  ^^Jacieud*  Sf  rccipiend*  quod  justumfuerit  in  pnsmissis,  et  Venire 
meBnii\.lt.{c)  foci  as  awarded  to  the  Sheriff  of  Middlesex,  returnable  in  the 
the  entry  of       King's  Bench   at  the  same  day.     And  Sir  Thomas  Bromley, 
ccrril"  coram    Knight  (rt ),  Chancellor  of  England,  die  Luna  post  crastin*  Ascen- 
dom'  Reg'  in     sion'  Dom*  teim*  Pasc^  2 1  EL  Re^  per  manus  suas  proprias  deltbe" 
Cancell*.  ravit  recoi'd*  prced!  cor'  ipsa  Re^  in  CancelV  sud  habif  in  cur'  coram 

Chance?v  to  *"  ^^^'  ^^5'»  (^'  ^'^^  couit  of  King's  Bench)  and  in  crastino  Ascen- 
appear  in  B.R.  sionis  a  jury  was  returned  who  appeared  and  gave  a  special  ver- 
for  trial  of  the  ^\^^^  y\^^^y  found  the  said  letters  patent  of  the  King  and  Queen, 
3?Ven*  fac*  Philip  and  Mary,  to  the  said  Mark  Steward  of  the  said  office, 
awarded  in  which  are  entered  in  hcec  verba.  And  further  found,  that  at  the 
i^^B  R '"™  humble  petition  of  tlie  Earl  of  Leicester,  and  Dr.  Huit,  dom^ 
4.  The  delivery  Rfgina  prtcd^  ult*  Nov*  an*  regni  dicf  dom*  Re^  nunc  1 1.  concessit 
of  the  record  qt/od  id*  Marcus  seipsum  absentaret  ab  exercitio  diet*  officii  sui  du» 
raanus^Cancel-  ^^"^^  beneplacito  ipsius  Marci  quousque  ead*  dom*  Re^  ipsum  pra* 
lar.  Vide  10  K.  ciperet  deservire  in  qffic*  suo  prijed*^  and  that  Augustine  Steward^ 
3.  brother  of  Mark  Steward,  6  Marcii  an*  1 1  regl*  per  dicf  doaT 

diet^o^n  *a  co^^'    -^^g^^*  admissusfuit  ad  attendentP  loco  et  vice  ipsius  Marci  frairi^ 
lateral  issue,      sui  super  N,  Bacon  Mi/item  adiunc  Dom*  cnstod*  magni  sigtlli^  and 

then  in  the  presence  of  the  Queen  was  sworn,  &c.  by  forc^ 
/  \^o  «i  *^    whereof  the  faid  Augustine  exercised  the  said  office,  usque  2(^ 

(a)  *  Sand,  f 7.     ^     ,       ,     ^   ^,        «    P  i>    «    i      «  -r^      •  •  %      ^      . 

1  Srd.436.  4      J^w  an   18  EL     Sed  utrum  diet  dom  Regtn  per  verba  tanturrm^ 
Iqst.  80. 1         absque  script*  si giV potest  siijfficient*  in  lege  licentiam  dare  eid*Mai\ 
(A°*i  Sa^mi  ^27.  ^^  seipsum  absentand  ab  exercitio  officii  sui  predict*  jur'  pradic 
1  Sid.  436.  4      pcnitus  tffnoj^ant ;  et  inde  vet*  auxiV  et  advisamenf  cut'  I 


penttus  tgnor^ant ;  et  tnde  pet  auxtU  et  advisamenf  cur  in 
Inst.  8. 1  Mod.  And  this  case  was  argued  at  the  bar  and  bench,  and  depended  i 
^P'^*^*  advisement  till  Michaelmas  term,  and  then  it  was  resolved  by(&3 

Sir  Charles  Wray,  Chief  Justice,  and  iotam  curiam^  that  tb^ 
(c)  2  Roll.  154.  licence  by  (r)  word  was  good  enough,  and  because  all  pleas  ii3 
MooM93*'       ^'^^  Chancery,  according  to  the  ordinary  power  are  coram  do9^ 

Ri'gin*  inCanceir^  and  the  Keeper  of  the  great  seal  or  Chancellor 

{cY' Curia  de  Banco  nostra*'  when  the  khig  its  locality,  the  Court  of  King's  Bencb.  /•■• 

speaks,    signifies  tlie  King's  Bench,   JRcj;  v.  pey  v.  Taj/lor,  3  M.  and  S.  166.    Vid.  3^ 

Leonardy  1   Btrange,  30U     But  "  Court  of  v.  Polion^  7  Taunt.  271.  S.  C.  1  B.  Moore.  1^* 
"  the  Bench  at  Westnoinster"  designates,  by 
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of  Ihigland  is  but  the  Queen's  deputy  during  her  pleasure,  and 
therefore  the  service  of  the  Serjeant  at  Arms  done  to  the  Queen's 
deputy,  is  in  law  done  to  the  Queen  herself.    And  that  well  ap- 
pears by  the  letters  patent  themselves,  for  King  and  Queen  P.  8f 
M.  cancesseruntj  SfC.  officium  servient  eoruniT  nuper  Regis  et  Regina 
ad  arma  atiendend'  super  Cancellar*  Anglice^  ^c.  so  that  he  is  the 
King  and  Queen's  Seijeant  at  Arms,  and  therefore  Queen  Eiiza- 
belh  might  well  by  parol  license  him  to  absent  himself,  &c  which 
in  a  manner  is  a  refusal  of  his  service  for  the  time,  for  tt  is  at  her  6  E,  4.«.  lOE, 
pleasure  whether  she  will  accept  his  service  or  not;  another  rea-  (a)Co.Lit. 
lOD  was  given,  that  the  Queen  did  not  depart  with  any  interest  253.  a.  Ant. 50. 
in  this  case,  but  suspended  the  service  of  a  Serjeant  for  a  time,  ^^^  "• 
and  therefore  such  license  by  word  was  good  enough.     Also  it  Such  an  office 
was  resolved  that  it  is  true,  that  {a)  non-attendance  upon  the  said  "  forfeited  by 
office  is  a  cause  of  forfeiture,  but  it  ought  to  be  a*  voluntary  neg-    r  •  no  b"  1 
liffeDce,  and  not  when  he  has  the  Queen's  assent,  who  is  to  take  ance,  but  the 
advantage  of  the  forfeiture  for  the  non-attendance.     And  after-  non-attend 
wards  (6)  judgment  was  entered  in  this  manner,  Super  quo  visis  ^J^^^^"''  ^ 
i  per  curiam  hie  inteUectis  omnibus  <$-  singulis  pramissis  maturaque 
idiberatione  inde  habita.  servient'  dicta  dom*  Resin'  ad  legem  ac  \XfA^f'T' 
tpsms  Megina  Aitomaz  ad  hoc  convocat  cf  prcesentj  constderatum  la^t.so.  iMod. 
est,  quod  dictum  officium  dicti  servient  is  ad  arma  in  manibus  domina  ^^P'  ^^*  Lucas 
Begina  retenf  eidem  restiluaturj  Sf  quod  prced!  Marcus  ad  exerci-- 
ihm  officii  sui  prced'  a  quo  amotusfuit^  unacum  vadiis  Sffeodis  inde 
eidem  officio  debitis  Sf  pertinency  a  dicta  tempore  amotionis  siue,  ab 
exercitio  officii  sui  prced'  hucusque  percept'  Sf  detenf  restituatur, 
udvo  semper  jure  Regime  si  quod,  Sfc,    Which  record  at  large 
(being  worthy  observation)  is  as  follows. 


»»Au  ■ 


•The  Record  of  MARK  STEWARD'S  CASE,  vouched 
in  SIR  GEORGE  REYNEL'S  CASE. 

t 

«« 

t 

Term.  Fas.  21  Eliz.  in  B.  R.  Rot.  1.  inter  placita  Regime. 


Bt  it  remembered,  that  Thomas  Bromley,  Knt.  Chancellor  of  Pa^  ^^.-99  b. 
tke  lady  the  now  Queen,  on  Monday  next  after  the  inorrow  of  ^^  chancery"* 
the  Lord's  Ascension  in  this  same  term,  before  the  lady  the  Queen 
Jit  Westminster,  by  his  own  proper  hands  delivered  here  into  court, 
*  certain  record,  had  before  the  said  lady  the  Queen,  in  her 
Chancery  at  Westminster,  in  these  words ;  Pleas  before  the  lady 
^Qaeen  at  Westminster,  in  the  term  of  Easter  in  the  21st  year 
^'tbe  reign  of  Elizabeth,  by  the  grace  of  God  Queen  of  England, 

N  2 
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King  Philip  France,  and  Ireland,  Defender  of  the  Faith,  &c.  Middlesex.  I 
Mar?,"by"et-  ^^  manifest  (to  us)  that  the  lord  Philip  and  the  lady  Mary,  tht 
ters  patent,  most  dear  sister  of  the  lady  the  now  Queen  late  King  and  Queei 
S3  Sept.  Sand  of  England,  did  for  them  and  the  heirs  and  successors  of  the  sak 
granted  to  one  Queen  Mary,  by  the  letters  patent  of  them  the  said  late  Kinj 
M.  s.  for  life,  Philip  and  Queen  Mary,  made  (passed)  under  their  great  seal  o 
the  officeof  England,  bearing  date  at  Westminster  the  23d  day  of  September 
arniA^o  them  ^^  ^^e  3d  and  4th  year  of  the  said  late  King  Philip  and  Queei 
in  Chancery,  Maiy,  give  and  grant  to  one  Mark  Steward,  Gentleman,  tht 
Tid^  *  fee  of  office  of  Serjeant  at  Arms  of  them  the  said  late  King  Philip  sm 
Stc  *   Queen  Mary  to  be  attending  upon  their  Chancellor  of  Englan< 

for  the  time  being;  and  him  the  said  Mark,  their  Serjeant  a 
Arms,  did  ordain  and  constitute  by  the  same  letters  patent,  ti 
have  and  enjoy  the  said  office  to  the  said  Mark  for  the'term  o 
his  life,  and  that  they  the  said  lute  King  Philip  and  Queen  Mary 
for  them  and  the  heirs  and  successors  of  the  said  Queen  Mary 
did  by  the  same  letters  patent  give  and  grant  to  the  said  Mark 
for  the  exercise  and  occupying  of  the  aforesaid  office,  the  wage; 
n  *  100  a.  ^  and  fee  of  twelve  pence  a  day,  to  have,  enjoy,  and  receive* yearlj 

the  said  wages  and  fee  of  twelve  pence  a  day  to  the  said  Marir 

for  the  term  of  his  life,  out  of  the  issues  and  profits  of  the  Ha< 

naper  ofthem  the  late  King  Philip  and  Queen  Mary,  by  th 

hands  of  the  Clerk  or  Keeper  of  the  aforesaid  Hanaper  for  th 

time  being,  yearly  to  be  paid,  as  by  the  said  letters  patent  amonj 

Whereanit        Other  things  it  more  fully  and  plainly  appearetli.     And  also 

was  fonnd  by    whereas  it  is  found  by  a  certain  inquisition  indented,  taken  ai 

qn^sUbn  taken  Westminster,  in  the  county  of  Middlesex,  on  the  24th  day  o 

24  June,  19       June  in  the  IQth  year  of  the  reign  of  the  said  lady  the  now  Queei 

£**«•  before  Ralph  Hurlesione,  Esq.   John    Nuthail,   Esq.    France 

Folyat,  Esq.  and  John  Statham,  Gentleman,  by  virtue  of  a  com- 
mission of  the  said  lady  the  now  Queen  to  them,  and  to  one 
John  Goodman  directed,  by  the  oaths  of  12,  &c.  that  the  sale 
Mark  did  not  serve  in  the  aforesaid  office  of  Serjeant  at  Arms, 
That  the  said     according  to  the  effect  and  tenor  of  the  aforesaid  letters  pateni 
M.S^didnot     made  to  him  from  the  8th  day  of  October,  in  the  I2th  year  o; 
■®f*®  }S  ^^^^     the  reign  of  the  said  lady  the  now  Queen,  unto  the  first  day  ol 
from  8th  Oct.     February  then  last  past,  before  the  caption  (taking)  of  the  inqui' 
iii  Eliz.  till  i8t  sition  aforesaid,  but  for  that  whole  time  absented  himself  from 
tei).  now  last    ^j^^  snme  office,  as  by  the  said  inquisition  returned  in  the  court 

of  Chancery  of  the  said  lady  the  Queen,  as  in  the  files  of  record 

there  remaining  it  appeareth :  and  now  at  this  day,  that  is  to  saVj 

Traverse  by       the  7th  day  of  May  in  the  2 1st  year  of  the  reign  of  the  said  ladj 

M.  S.  the  said    j^e  now  Queen  conieth  the  aforesaid  M.  Steward  into  the  Chan- 

justly  removed  ^^^7  ^^  ^^^  ^^*^  '^"^J  ^^^^  "^^  Queen  at  Westminster,  by  Edward 
becaui^e :  Cordel  his  attorney,  and  complaineth,  that  by  reason  and  coloui 

of  the  inquisition  aforesaid  himself  to  be  unjustly  removed  from 

the  exercising  and  holding  of  his  said  office  aforesaid,  becausej 

by  protestation,  that  the  said  inquisition  is  not  sufficient  in  law, 

to  remove  him  the  said  Mark  from  the  exercising  of  his  office 

aforesaid;  for  the  shewing  of  his  right  in  this  behalf  the  said 

Eii»!the  queen  ^^^^  sahhy  that  the  said  lady  the  now  Queen  long  «iter  the 

gave  licence  to  making  of  the  said  letters  patent,  that  is  to  say,  the  last  day  ol 

the  Mid  H.  S. 

mC  Unuelf  from  exercising  tlie  said  office  during  bis  pleasure,  uatil  commaBded  by  tbe 
i4pe«  wherefore  he  absented  himself. 
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November,in  the  1 1th  year  of  her  reign,  at  Westminster  in  the 
county  of  Middlesex,  gave  licence  to  the  said  Mark  to  absent 
himself  from  the  exercising  his  office,  during  the  pleasure  of  him 
the  said  Mark,  until  he  was  commanded  by  her  the  said  lady  the 
now  Queen,  to  serve  in  his  office  aforesaid.     By  virtue  of  which 
licence  of  the  said  lady  the  Queen,  to  the  aforesaid  Mark  made, 
as  afore  is  said,  the  said  Mark,  by  the  whole  time  of  his  absence, 
specified  in  the  inquisition  aforesaid,  absented  himself  from  the 
exercising  of  his  said  office  aforesaid.  And  further  the  said  Mark,  now!J*and  af-' 
for  further  shewing  of  his  right  faith,  that  he  now  is,  and  always  ways  was 
fit>m  the  aforesaid  time  of  removing  him  from  the  exercising  of  ""^^y*  **"** 
his  office  aforesaid,  was  ready,  and  often  times  offered  himself  to  in  his  8a?d  oi^^ 
serve  in  his  office  aforesaid :  and  *that  as  yet  from  the  time  of  the  [  ♦  100  b.  ] 
licence  of  the  said  lady  the  Queen,  of  absenting  himself  to  tlie  fice :  but  the 
said  Mark  given,  the  said  lady  the  now  Queen  had  not  com-  <J"^®"  ''h^h °^ 
manded  him  to  serve  in  his  office  aforesaid ;  without  that  that  the  him. 
said  lady  tlie  now  Queen  hath  any  other  right  or  title  in  or  to  Traverse:  that 
the  office  aforesaid  than  as  before  above  is  alledged ;  and  without  ^*>«  queen  has 
tfa/,  that  there  is  any  such  record,  besides  the  record  of  the  in-  Jhan^i,  aVove 
Quisition  aforesaid,  which  makes  or  shews,  or  can  make  or  set  alledged,  and 
torth,  any  title  of  the  said  lady  the  now  Queen  in  or  to  the  office  ^^f^^  **'«'"*^  ^*  °<> 
aforesaid :  all  and  singular  which  the  said  Murk  is  ready  to  aver,  than  the  record 
us  the  court  here  shall  award ;  and  therefore  he  demandeth  judg-  of  the  said  in- 
Blent,  and  that  to  the  possession  and  exercising  of  his  office  afore-  •^"^^.^ll^'l  ^lu' 
said,  together  with  the  wages  and  fee  aforesaid,  and  to  the  issues  que^n:  where- 
aod  profits  to  the  s^id  office  due  and  belonging,  from  the  time  >ore,  &c. 
of  his  removing  from  the  said  exercising  of  his  office  aforesaid,  he 
be  restored,  &c.    And  Gilbert  Gerrard,  Esq.  Attorney-general  Replication  by 
of  the  lady  the  now  Queen,  who  prosecuteth  for  the  said  lady  **»«  attorney 
the  Queen  in  this  behalf,  saith,  that  by  any  thing  by  the  said  qneen*did  not 
M.  Steward  above  in  pleading  alledged,  the  said  lady  the  Queen  give  to  the 
of  her  right  and  title,  in  or  to  the  office  aforesaid  ought  not  to  «a»d M.S. such 
be  barred ;  because  he  saith,  that  the  said  lady  the  Queen  did  pleaded  by  the 
Qot  give  licence  to  the  said  Mark  to  absent  himself  from  the  said  M.  S. 
exercising  of  his  office  aforesaid  during  the  pleasure  of  him  the 
said  Mark,  until  he  were  commanded  by  the  said  lady  the  Queen 
to  serve  in  his  said  office  aforesaid  in  manner  and  form  as  the 
aforesaid  Mark,  in  his  shewing  of  his  right  to  the  office  aforesaid, 
above  hath  alledged :  and  this  the  said  Attorney  of  the  said  lady 
the  now*  Queen,  for  the  said  lady  the  Queen,  prayeth  it  may  be 
enquired  of  by  the  country ;  and  the  aforesaid  Mark  likewise. 
Therefore  day  is  given  before  the  said  lady  the  now  Queen  in  Iwue  joined, 
the  morrow  of  the  Ascension  of  our  Lord,  wheresoever  she  2i*Can?^to'ap!? 
should  be  in  England,  to  do  and  receive  what  was  just  in  the  pearinK.  B. 
premises ;  and  it  is  commanded  to  the  Sheriff  of  Middlesex,  that  ^^* 
he  cause  to  be  here  before  the  lady  the  Queen  at  that  day  twelve  Venire  award- 
good  and  lawful  men  of  the  vicinage  of  the  city  of  Westminster,  turnable  in' 
who  »re  not  of  kindred  or  affinity  of  the  said  Mark,  to  recognize  K.  B. 
BpoQ  their  oath  more  fully  the  truth  of  the  premises;  at  which 
niorrow  of  the  Ascension  of  our  Lord,  before  the  lady  the  Queen 
^  Westminster  come  as  well, the  aforesaid  Gilbert  Gerrard,  who 
prosecutes,  &c.  as  the  aforesaid  Mark  Steward,  bjr  John  Manning  Tiiejarydonot 
'^isattorney*  And  the  Sberiffretums  the  names  of  twelve,  whereof  appear, 
'^e,  8uu  Therefore  it  is  commanded  to  the  Sheriff,  that  he  do  Disuingas. 


]8£ 
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Tlie  jury  ap- 
pear. 

[  ♦  101  a.  ] 


Proclamation 
made. 


Special  ver- 
dirt:  kini; 
Philip  and 
queen  Mary  by 
letter*  patent, 
23rd  Sept. 
3  and  4  P.  and 
M.  granted  to 
one  M.  a,  for 
life,  the  office 
of  Serjeant  at 
amis  to  them 
in  Chancery, 
with  a  fee  of 
]2d.  per  diem, 
and  with  all 
other  profits. 
&c. 


Letters  patent 
sel  out. 


[♦  101b.] 


not  omit,  &c.  but  that  he  distrain  them  by  all  their  lands,  & 
and  that  of  the  issues,  &c.  and  that  he  have  their  bodies  befoi 
the  lady  the  Queen  in  eight  days  of  the  Holy  Trinity,  wheresc 
ever,  &c.  to  recognize  in  form  aforesaid,  &c.  And  the  same  da 
is  given  as  well  to  the  aforesaid  Gilbert  Gerrard,  who  prosecute 
&c.  as  to  the  aforesaid  Mark  Steward,  &c.  At  which  eight  da} 
of  the  Holy  Trinity,  before  the  lady  the  Queen  at^Westminstei 
come  as  well  the  aforesaid  Gilbert  Gerrard,  who  prosecutes,  Su 
as  the  aforesaid  Mark  by  his  attorney  aforesaid,  and  the  jaroi 
of  the  jury  aforesaid,  being  called,  likewise  come;  and  upon  tbi! 
public  proclamation  is  made,  for  the  lady  the  Queen,  as  the  ua 
is,  that  if  there  be  any  one  who  will  inform  the  Justices  of  th 
lady  the  Queen  here,  the  Serjeant  at  Law  of  the  lady  the  Qneei 
or  the  Attorney-general  of  the  lady  the  Queen,  or  the  jorol 
aforesaid  of  the  premises,  that  he  come  and  should  be  heard 
and  Edward  Anderson,  one  of  the  Seijeants  of  the  lady  th 
Queen  at  law,  to  do  this  offered  himself,  by  which  it  is  proceede 
to  the  taking  of  the  jury  aforesaid,  by  the  jurors  aforesaid  no* 
there  appearing,  who  to  say  the  truth  of  the  premisiei^  b^ 
chosen,  tried,  and  sworn,  say  upon  their  oath,  that  the  lord  Phiti 
and  tlie  lady  Mary,  late  King  and  Queen  of  England  by  tbd 
letters  patent  under  the  great  seal  of  England  made,  bearing  dat 
at  Westminster  the  23d  day  of  September  in  the  Sd  and  4t 
years  of  the  reigns  of  the  said  late  King  and  Queen,  gave  an 
granted  to  the  said  Mark  the  office  of  Serjeant  at  Arms,  attend 
ing  upon  their  Chancellor  of  England  for  the  time  being,  an 
liiui  the  said  Mark  their  Serjeant  at  Arms  aforesaid  made,  oi 
dained,  and  constituted  by  the  said  letters  patent,  for  the  ten 
of  his  life;  to  have  and  enjoy  the  said  office,  to  him  the  sat 
Mark  for  the  term  of  his  life.  And  moreover,  the  said  late  Kin 
and  Queen  gave  and  granted  by  the  letters  patent  aforesaid,  fo 
them,  and  the  heirs  and  successors  of  the  said  Queen,  for  th 
exercising  and  holding  of  the  office  aforesaid,  the  wages  and  fe 
of  twelve  pence  per  diem;  to  have,  hold  and  perceive  yearly  th 
said  wages  and  fee  of  twelve  pence  a  day,  to  the  said  Mark  to 
the  term  of  his  life,  of  the  issues  and  profits  of  their  Hanaper  c 
their  Chancery,  by  the  hands  of  the  Clerk  or  Keeper  of  the  nit 
their  Hanaper,  and  the  heirs  of  the  aforesaid  late  Queen  for  tb 
time  being,  at  the  feast  of  Saint  Michael  the  Archangel  an( 
Easter,  by  equal  portions  yearly  to  be  paid,  together  with  al 
other  profits,  commodities,  emoluments,  allowances,  and  advan 
tages,  to  the  said  office  any  way  anciently  belonging,  due  an( 
accustomed.  And  the  said  Mark  Steward  brings  here  into  coui 
the  letters  patent  aforesaid,  which  follow  in  these  words;  Philij 
and  Mary,  by  the  grace  of  God,  King  and  Queen  of  Englami 
Spain,  France,  both  Cicilies,  Jerusalem,  and  Ireland,  Defendei 
of  the  Faith,  Archdukes  of  Austria,  Dukes  of  Burgundy,  Milaii: 
and  Brabant,  Earl  of  Haspurge,  Flanders,  and  Tiroll,  &c,  T 
all  to  whom  these  present  letters  shall  come,  greeting.  Wberea 
our  most  dear  brother  Edward,  late  King  of  England  the  sixili 
by  his  letters  patent  made  under  the  great  seal  of  Eoglanci 
bearing  *date  at  Greenwich  the  8th  day  of  April  in  the  4ih  yea 
of  his  reign,  of  his  special  grace,  certain  knowledge,  and  mdr 
motion,  as  also  with  the  advice  and  consent  of  his  council,  ha 
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tiren  and  granted  to  his  well-b^oved  Richard  Hatchman,  Gen- 
Ueroan,  the  office  of  his  Seijeant  at  Arms,  attendant  upon  his 
CbfliDcellor  of  England  for  the  time  being,  and  had  made,  or- 
dained, and  constituted  by  his  said  letters  patent  him  the  said 
Richard  his^Seijeant  at  Arms,  for  the  term  of  his  life:  and  more- 
orer,  by  his  said  letters  patent,  had  given  and  granted  to  the 
aforesaid  Richard  Hatchman,  for  the  exercising  and  holding  the 
office  aforesaid,  the  wages  and  fee  of  twelve-pence  by  the  day ; 
to  have,  hold,  and  receive  yearly,  the  said  wages  and  fee  of 
twelve-pence  by  the  day,  for  the  term  of  his  life,  from  ^he  time 
of  the  death  of  his  Serjeant  at  Arms  which  should  next  die,  of 
the  issnes  and  profits  of  the  Hanaper  of  the  Chancery,  either  by 
the  bands  of  the  Clerk,  or  Keeper  of  the  said  his  Hanaper,  for 
the  time  beings  at  the  feasts  of  St.  Michael  the  Archangel  and 
Easter,  by  equal  portions  yearly  to  be  paid,  with  all  other  profits, 
commodities,  emoluments,  ajlowances,  and  advantages  to  tne  said 
o(ioe  any  ways  anciently  due  and  accustomed,  as  by  the  same 
letters  patent  more  fully  appeareth ;  and  because  the  said  Richard 
Hatchman  is  now  willing  to  deliver  up  the  aforesaid  letters  patent 
into  our  Chancery  to  be  cancelled ;  which  letters  patent  there 
now  are  cancelled,  as  we  have  certain  knowledge,  to  the  intent, 
that  we  would  be  graciously  pleased  to  grant  to  our  well  beloved  ^      / 

Mark  Steward,  Gentleman,  other  letters  patent  of  the  premises : 
we  therefore,  taking  consideration  of  the  premises,  of  our  special 
grace,  certain  knowledge,  and  mere  motion,  have  given  and 
granted,  and  by  these  presents,  for  us  and  the  heirs  and  succes-^ 
sors  of  the  said  lady  the  Queen,  do  give  and  grant  to  the  said 
Mark  Steward  the  aforesaid  office  of  our  Serjeant  at  Arms,  atten- 
dant upon  our  Chancellor  of  England  for  the  time  being  :  and . 
hun  the  said  Mark  our  Serjeant  at  Arms  do  make,  ordain  and 
constitute  by  these  presents,  to  have  and  enjoy  the  said  office  to 
the  said  Mark  Steward,  for  the  term  of  his  life ;  and  moreover 
we  have  ^ven  and  granted,  and  by  these  presents,  for  us  and  the 
heirs  and  successors  of  the  said  lady  the  Queen,  we  do  ^ive  and 
erant  to  the  aforesaid  Mark  Steward,  for  the  exercising  and 
Holding  the  office  aforesaid  the  wages  and  fee  of  twelve-pence  by 
the  day ;  to  have,  enjoy,  and  perceive  yearly  the  said  wages  and 
fee  of  twelve-pence  by  the  day,  to  the  aK>re8aid  Mark  for  the  term 
of  his  life,  of  the  issues  and  profits  of  our  Hanaper  of  our  Chan- 
cery, by  the  hands  of  the  Clerk  or  Keeper  of  the  said  our  Ha- 
naper, and  the  heirs  of  our  said  lady  the  Queen  for  the  time 
beings  at  the  feast  of  St.  Michael  the  Archangel  and  Easter,  by 
equu^ portions  yearly  to  be  paid,  together  with  all  other  profits, 
commodities,  emoluments,  allowances,  aud  advantages  to  the  said 
offices  any  ways  anciently  *due  and  accustomed,  &c.  Although  [  *  102  a*  ] 
the  certain  express  mention  of  the  premises,  or  any  of  them,  or 
of  other  gifts  or  grants  by  us,  or  by  any  of  our  progenitors,  to 
tte  aforesaid  Mark  Steward,  before  this  time  made  in  the  pre- 
liiiesy  there  b  not  made  any  statute,  act)  ordinance,  provision, 
or  any  other  thing,  cause^  or  matter  whatsoever,  in  anything 
notwitbstanding;  in  witness  whereof,  these  our  letters  we  have 
Cansed  to  be  made  patent.  Witness  ourselves  at  Westminster, 
the  S3d  day  of  September  in  the  dd  and  4th  year  of  our  reigns. 
By  colour  of  which  letters  patent  the  said  Maxk  Steward  weU 
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^  Nov.  11.  and  truly  to  execute  the  said  office  was  sWorn.  And  farther  the 
pave  licence  a"  *^'^  jurors  say,  that  the  Inst  day  of  NoYeraber  in  (he  11th  year 
the  petition  of  of  the  reign  of  the  lady  the  now  Queen,  the  said  Udy  the  Queen 
tkecarlofL.  at  the  humble  petition  and  request  of  the  Right  Honourable 
tlie  said  m!  s.  lord,  the  Earl  of  Leicester,  and  Robert  HUvck,  Doctor  df 
to  absent  him-  Physick,  granted  that  the  said  Mark  Steward  might  absent  him- 
crds**n*"'th'''  8^'^  ^''oni  the  exercising  of  his  office  of  Seijeant  at  Afms,  atten- 
said  office  dant  in  his  proper  person  upon  her  Chancellor  of  England  for 
during  his         the  time  being,  during  the  good  pleasure  of  the  said  Mark,  until 

tiUommanded  ^^^  ^^^^  '®*'y  ^^®  Qween  sliould  commaild  him  to  serve  in  his 
by  the  queen,  Office  aforesaid,  as  by  the  deposition  of  the  said  Robert  Hu}xk, 
&c.  as  by  tiic  and  by  a  certain  letter,  under  the  proper  hand-writing  of  the 
the* sald^H.**  ^*^'"  ^®'"'  ^^  Leicester,  which  we  found  to  be  true  in  these  English 
and  by  a  cer-  words  following,  here  in  the  court  to  the  jurors  aforesaid  in  evi- 
th"*  *^H  F-  °(  J^tice  given  and  shewed  it  more  fully  appeareth  :  the  d^positioii 
more  fully  ap-  ^^  which  Robert  Huyck  followeth  in  these  words,  that  is  to  say, 
pears.  **  I  was  an  humble  suitor  unto  her  gracious  Majesty  about  ten 

The  deposition  <<  years  past,  that  she  would  licence  Mark  Steward  Serjeant  at 
of  H.  set  out     <(  Arms,  attendant  upon  the  then  Lord  Keeper,  to  give  off  bis 

**  attendance  in  his  own  person,  to  the  end  he  might  withdraw 
<*  himself  into  the  country  to  play  the  good  husband  at  home  in 
**  his  own  house,  so  long  only  as  she  should  permit  him,  and  not 
**  revoke  him  to  his  former  attendance,  and  the  office  should  be 
**  served  otherwise  to  her  Majesty's  contentatioii,  and  the  Lord 
**  Keeper's  well  liking,  the  which  my  suit  she  did  very  graciously 
**  grant  me;  and  after  that,  upon  my  Lord  Keeper's  praising 
'*  Augustine  Steward,  I  commended  him  to  the  Queen  as  one 
'^  very  fit  to  discharge  his  brother^s  absence  with  his  attendance : 
r  *  102  b.  1  **  *^  '^'^'  ^^^  ^^  my  Lord  of  Leicester  and  divers  other  of  the  Lords 

**  to  speak  in  my  behalf  for  the  furtherance  of  the  isuit:  so  in  the 

"  end  the  Queen  said,  I  do  like  well  and  am  right  well  content 

"  that  Mark  Steward  do  cease  from  his  waiting  till  we  shall  re* 

"  solve  otherwise,  and  if  his  brother  be  found  fit  he  shall  serve 

The  letter  of     **  ^"  '^^^  place  during  the  time  of  his  absence.     Qua  quidem  (a) 

the  said  Earl     "  litem  manu  propr'  ipsUis  Con/  Leic^  subscript'  sequitur  in  hoc 

set  out.  •€  'Qcrba,    To  my  very  good  Lords  the  Lord  Cliancellor,  and  the 

(  ^  Godb  199     "  Lord  Chief  Justice  of  England,  and  to  either  of  them,  ss«  After 

«  Roll.  686.   '    **  "^y  ^^^^  hearty  commendations  to  your  Lordships,  this  bearer, 

■Hob. $13.  **  Mark  Steward,  haih  earnestly  besought  me  to  advertise  your 

**  Lordships  of  my  knowledge  touching  her  Majesty's  leave  for 
"  the  said  Steward's  not  attendance  in  his  office  of  Sefrjeantship : 
<^  wherein  this  is  very  true,  that  about  Michaelmas,  as  1  take  k, 
"  in  the  tenth  year  of  her  Majesty's  reign,  the  court  being  then 
^*  at  Windsor,  Murk  Steward,  both  by  himself  and  his  friends, 
<*  for  that  he  had  a  desire  to  remain  in  the  country,  earnestly  ira* 
<*  veiled  with  me  to  be  his  mean  for  the  obtaining  of  her  Majesty's 
<*  good  licence  and  favour,  that  without  any  prejudice  for  nbt  at* 
<^  tending  he  might  at  his  pleasure  so  do,  and  tor  the  supplying 
<^  of  his  place  which  he  had  to  serve  about  the  late  Lord  Keqier 
<<  of  the  great  seal  as  Serjeant  at  Arms,  be  acquainted  me  with 
^<  the  good  liking  and  contentation  my  said  Lord  Keep>er  liad  to 
**  have  a  brother  of  his  to  attend  in  bis  plaoe^  to  which  ^fdse  I 
**gave  my  best  furtherance  afterwards:  whereby  her  Miyesty 
^  plcleed  both  to  grant  her  favourable  licence  to  Mark  Stowara 
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<*  for  his  absence,  apd  to  allow  his  brother  to  supply  his  place, 
5*  who  was  accordingly  sworn  therein,  and  many  years  served  the 
^  place.    Thus  much,  being  on  my  own  knowledge  to  be  true, 
'*  at  his  humble  and  earnest  suit,  I  thought  good  to  cdrertise 
^  your  Lordships,  and  so  do  bid  your  Lordships  fiti^ewisl  from 
<^  the  court  the  21st  of  May  1579*  Vour  Lordships,  loving  friend 
"  R,  Leic'.**     And  the  jurors  further  say,  that  the  aforesaid  A.  S.  brotiier 
Augustine  Steward,  brother  of  him  the  said  Mark^  the  6th  day  M.S.Vjaii.ii 
of  January  in  the  1 1th  year  abovesaid,  at  Hampton  Court  in  the  Eliz.  was  ap- 
county  of  Middlesex,  by  the  said  lady  the  Queen  was  admitted,  pointed  to  at. 
ordained,  and  constituted  to  attend  in  the  place  and  room  of  him  p^ce^f  the 
the  said  Mark  his  brother  upon  Nicholas  Bacon  Knight,  then  8aidM.s.apon 
being  Lord  Keeper  of  the  great  seal  of  England,  and  to  the  said  ?^*  ?•  **'*" 
oflke  for  and  in  the  place  and  room  of  him  the  said  Mark  well  ste,  as  by  the 
and  faithfully  to  exercise  *and  execute  thenand  therein  the  pre-  [  *  103  a.  ] 
seoce  of  the  said  lady  the  Queen  was  sworn,  as  by  the  deposition  deposition  of 
of  the  said  Augustine  Steward,  which  folio weth  in  these  words,  Jh^w«ft,*,fto 
we  find  to  be  true.    *^  After  Christmas,  and  before  Hilary  term  be  trae. 
^  m  the  eleventh  year  of  her  Highness's  reign,  on  a  Sunday  or  The  deposition 
^'holiday,  her  Majesty  coming  from  the  closet  at  Hampton  o^^csaid 
**  Court,  was  moved  by  the  Right  Honourable  the  deceased  Earl        '  '®^  ®"** 
^  of  Pembroke  for  the  instituting  of  Augustine  Steward  Serjeant 
*^at  Arms  to  attend  upon  the  Lord  Keeper;  to  whom  her  Ma- 
*^  jesty  answered,  My  Lord,  he  is  not  to  have  his  brother's  office^ 
**  but  is  to  be  appointed  only  to  attend  in  his  place  for  him  at 
'^  sach  time  as  his  brother  shall  be  absent,  her  Majesty  making 
^'  then  relation  of  her  favourable  licence  already  granted  to  Mark 
*'  Steward  to  abide  in  the  country,  and  to  absent  himself  from 
^  her  service  at  his  pleasure,  until  he  shoul4  by  her  M^sty  be 
"  called  again  to  his  attendance  upon  the  said  Lord  Keeper : 
^  and  then  the  said  Augustine  was  sworn  to  attend,  as  is  above 
"  specified."     By  colour  of  which  the  said  Augustine  Stefward  By  colonrof 
ia  the  absence  of  him  the  said  Mark  Steward  his  brother,  the  a^sj'd  ti^e'lJK 
aforesaid  office  of  Serjeant  at  Arms,  attendant  upon  the  Chan-  sence  of  the 
cellor  of  England,  from  thence,  until  the  20th  day  of  Juae  in  the  "*^  ^-  h''*\i 
eighteenth  year  of  the  reign  of  the  said  lady  the  now  Queen  used  offiw  from*** 
And  executed.     But  whether  the  said  lady  the  Queen  by  word  thence  till  so 
only,  without  writing  sealed,  can  give  sufficient  licence  in  law  to  •'"°®»  ^®  ^*"' 
the  said  Mark  Steward  to  absent  himself  from  exercising  his  '^^  JI"7  ^^ 
office  aforesaid,  the  jurors  aforesaid  are  utterly  ignorant,  and  thecourtT^ 
thereof  pray  the  aid  and  advice  of  the  court  here  in  the  premises ; 
and  if  upon  the  whole  matter  aforesaid  it  shall  seem  to  the  court 
^f  the  lady  the  Queen  here,  that  the  said  lady  the  now  Queen 
can  by  word  only,  without  her  writing  sealed,  give  sufficient 
licence  in  law  to  the  said  Mark  to  absent  himsfelf  from  the  exer- 
cising of  his  office  aforesaid,  then  the  said  jurors  say,  that  the 
>aid  lady  the  now  Queen  gave  licence  to  the  said  Mark  Steward 
to  absent  himself  from  the  exercise  of  his  office  aforesaid,  during 
the  pleasure  of  him  the  said  Mark,  until  he  should  be  commanded 
^y  the  said  lady  the  Queen  to  serve  in  his  office  aforesaid,  in 
inanner  and  form  as  the  said  Mark  above  in  pleading  hath  al- 
^ged.    And  if  upon  the  whole  matter  aforesaid,  it  shall  seem 
to  the  court  of  the  ladv  the  Queen  here,  that  the  said  lady  the 
Queen  cannot  by  word  only,  without  her  writing  sealed,  give 
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sufficient  licence  in  law  to  the  said  Mark  to  absent  himself  from 
the  exercising  of  his  office  aforesaid ;  then  the  jurors  aforesaid 
say,  that  the  said  lady  the  Queen  did  not  give  licence  to  the  said 
Mark  to  absent  himself  from  the  exercising  of  his  office  afore- 
saidy  during  the  pleasure  of  him  the  said  Mark»  until  he  should 
be  commanded  by  the  said  lady  the  Queen  to  serve  in  his  office 
aforesaid.  And  because  the  court  of  the  lady  the  Queen,  here, 
of  giving  ^their  judgment  thereof,  is  not  yet  advised,  &c.  There- 
fore day  thereof  is  given  as  well  to  the  aforesaid  Gilbert  Gerrard, 
who  prosecutes,  &c.  as  to  the  aforesaid  Mark  Steward,  until  in 
eight  days  of  St.  Michael,  before  the  lady  the  Queen,  whereso- 
ever, 8cc.  in  state  as  now,  &c.  to  hear  their  judgment  thereof,  &a 
At  which  fifteen  days  from  St.  Michael,  before  the  lady  the  Queen 
at  Westminster,  come  as  well  the  aforesaid  Gilbert  Gerrard  who 
prosecutes,  &c.  as  the  aforesaid  Mark,  by  his  attorney  aforesaid ; 
and  because  the  court  of  the  lady  the  Queen  here  of  giving  their 
judgment  thereof  are  not  yet  advised,  &c.  Therefore  further  day 
thereof  is  given  as  well  to  the  aforesaid  Gilbert  Gerrard  who  pro- 
secutes, &C.  as  to  the  aforesaid  Mark  Steward  until  from  the  day 
of  St.  Martin,  in  fifteen  days,  before  the  lady  the  Queen,  where- 
soever, Sec  in  state  as  now,  &c  to  hear  their  judgment  thereof. 
See.  At  which  fifteen  days  from  St.  Martin,  before  the  lady  the 
Queen  at  Westminster,  come  as  well  the  aforesaid  Gilbert 
Gerrard,  who  prosecutes,  &c.  as  the  said  Mark  Steward,  by  his 
attorney  aforesaid :  upon  which,  all  and  singular  the  premises 
being  seen  and  fully  understood  by  the  court  here,  and  mature 
deliberation  being  had  thereof;  the  Queen's  Seijeant  at  Law  and 
the  Attorney-general  of  the  said  Queen  being  called  to  it  and 
present,  it  was  awarded  that  the  said  office  of  Serjeant  at  Arms, 
retained  in  the  hands  of  the  said  lady  the  Queen,  be  restored  to 
the  said  Mark,  and  that  the  said  Mark  Steward  to  the  exercising 
and  holding  of  his  office  aforesaid,  from  which  he  was  amoved, 
together  with  the  wages  and  fees  thereof  to  the  said  office  due 
and  belonging,  from  the  time  of  his  amoving  from  the  exercising 
of  his  office  aioresaid,  hitherto  received  and  withholden,  be  re- 
storedi  &c.    Saving  the  right  of  the  Queen,  if  any,  &c. 
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MARGARET  PODGER'S  CASE. 

Pasch.  10  Jac  1.  which  began  Mich.  8  Jac.  1.  Rot.  3648, 


The  lord  of  a  manor,  in  which  certain  lands  were  demised  and  demisable  by  Bicknbl 
a^  of  court  roll  for  one,  two,  or  three  lives,  and  in  which  manor  there  _.  ^' 
was  a  costom,  that  the  person  first  named  in  such  copy  should  take  only  p|^  IX.>104  a. 
for  his  life,  and  the  second  named  after  the  death  of  the  first  named,  for 
his  life,  and  so  the  third  after  the  death  of  the  second ;  granted  the  said 
lands  to  P.  and  E.  &  M.  his  daughters,  for  their  lives,  &c.  P.  entered,  the 
lord  of  the  manor  barigaiaad  and-  sold  the  said  lands  to  P.  and  his  htm. 
afterwrOs  the  lord  levied  a  fine  with  proclamations  to  P.  and  his  heirs;  P. 
died,  and  the  lands  descended  to  M.  P.  his  son  and  heir,  who  levied  a  fine 
to  the  use  of  himself  and  his  wife,  and  to  the  use  of  the  heirs  of  M.  P. 
M,  P.  died,  his  wife  surviving,  and  seised  of  the  said  lands  for  her  life.  B. 
who  married  £.  after  the  fine  levied  with  proclamations,  and  after  her  at- 
taining the  age  of  twenty-one  years,  entered,  more  than  ten  years  having 
passed  since  the  death  of  P.  and  more  than  five  years  since  the  marriage; 
the  entry  was  adjudged  lawful :  and  resolved :  Lands  held  by  copy,  &c.  are 
within  the  words  and  intent  of  the  4  H.  7. 

No  fine  nor  warranty  shall  bar  any  estate  in  possession,  reversion  or  re- 
mainder which  is  not  divested  and  put  to  a  right. 

The  bargain  and  sale  by  the  lord,  by  deed  indented  and  enrolled^  did  not 
devest  ^e  estate  of  them  in  remainder. 

After  the  bargain  and  sale,  E.  could  not  enter,  for  her  estate  was  to  com- 
menoe  in  possession  by  the  custom  after  the  death  of  P. 
Note  :  *  The  difierence  between  a  lease  for  years  and  a  lease  for  life,  and 
also  between  a  grant  by  copy,  &c.  for  life,  or  in  fee  by  custom,  &c.  and  a 
lease  for  life  by  the  common  law.* 

If  a  copyholder  for  life  commits  a  forfeiture,  the  lord  and  not  the  remain- 
der man  shaU  enter.  S.  C.  [1  BrownL  181.  sBrownl.  134. 159.] 


In  replevin  between  Ralph  Bicknel,  plaintiff,  and  John  Tucker, 
defendant,  the  plaintiff  declared  of  takine  his  cattle,  xnz.  sheep 
at  Carririval  in  the  county  of  Somerset,  in  a  place  called  Hill- 
field  Close,  See.  the  defendant  made  conusance  as  bailiff  to  Mar- 
garet Podger,  because  the  place  where,  &c.  was  the  freehold  of 
^e  said  Margaret  Podger,  for  damage-feasant,  &c.  In  bar  of 
l^hich  avowry  the  plaintiff  said,  that  before  the  said  Margaret 
bad  any  thing  in  the  place  where,  See  one  Thomas  Wise, 
S^qoire,  was  seised  of  the  manor  of  Hampenbridge  in  the  coun- 
fy  aforesaid,  whereof  the  place  where,  &c.  was  parcel,  and  that 
"^  I^ace  where  was  demised,  and  demisekble  by  copy  of  court- 
'^Us  8cc.  for  one,  two,  or  three  lives ;  and  that  within  the  said  ^  q.  ^  o.  5«f . 
^Qor,  there  was,  8cc.  a  custom,  tpiod  ille  vet  iUa^  qui  vd  qua  s  d!  *  r!  rrs. 
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primus  vel  prima  nominaf  foret  in  talicopia^  shoald  have  the  lands 
and  tenements  to  him  only  for  his  hTe,  and  be  who  was  second 
name  should  have  it  only  for  his  life,  post  mortem  of  him  who 
was  fii*st  tenant,  and  so  of  the  third  after  the  death  of  the  se- 
cond :  and  that  the  said  Thomas  Wise,  lord  of  the  said  manor, 
at  a  court  held  15  October,  anno  9,  Elizabeth,  granted  the 
place  where,  &c.  to  John  Podger  and  Elizabeth  and  Mary,  his 
daughters,  for  their  lives,  &c.  by  which  John  entered,  &c«  and  died 
r  ♦  lOA  h  1  ®^^^  whose  death  Elizabeth  entered,  and  married  the  said  Ralph 
■•  *  -'  *Bicknel,  the  plaintiff,  by  which  he  entered,  and  put  in  his  cattle, 

&c.  and  averred  the  life  of  Elizabeth :  the  avowant  replied  and 
confessed  that  the  said  Thomas  was  seised  of  the  manor,  and 
that  within  the  said  manor  there  were  such  customs,  as  the 
fa)4lL7  c  t4.  p'^'^^^^ ^^^  ^^^  ®f  ^®  avowry  had  alledged,  and  confessed  also 
(6)  10  Co.* 96. a.  the  grant  made  to  John  Podger,  Elizabeth  and  Mary^  prout,  4^c* 
Co.  Lit.  262.  a.  but  further  said,  that  the  said  J.  Podirer  beini?  so  seised  o(  the 
bTi  Leonfn!  p'^^e  where,  &c,  the  said  Thomas  Wise,  lord  of  the  said  manor, 
f  IS.  t  Leon.  *  anno  £S  Elizabeth,  by  deed  indented  and  inrolled  in  the  Chan- 
53. 157.3  Leon,  cerv,  accordincr  to  the  statue  for  46/.  13s.  4rf.  bargained  and  sold 
Inst.  816.  1  ^  ^^^  ^^  John  Podger  the  idace  where,  &c«  to  have  and  to 
Anders.  170.  faold  to  him  aod  his  heirs ;  by  torce  of  which,  and  of  the  statute 
?'  h*'  ^V'  4  ^^  transferring  of  uses  into  possession,  the  said  John  Podger  was 
Say.  85. 88.  *  s^ised  of  the  place  where^  &c.  in  fee,  and  the  said  John  being  so 
106, 107.  seised,  the  said  Thomas  Wise  mense  MichaeP  anno  Elizabeth, 

G^^\A%7i%»  levied  a  fine  come  ceo^  S^c.  of  the  place  where,  &c.  to  the  said 
Plowd.  360.  b.  John  Podger,  and  his  heirs  with  proclamations  according  to  the 
371.  b.  4  Co.  statute  of  (a)  4  H.  ?•  and  afterwards  anno  39  Elizabeth  John 
77^b*^78  b^*79.  P^^g^^  ^^^  seiscd,  after  whose  death  it  descended  to  Marma- 

a.  86!  b.  87*.  a.'  duke  Podger  his  son  and  heir,  who  thereof  anno  4  Jac.  levied  a 

b.  88.  a.  b.  89.    fine  to  CoIUds  and  Northover,  and  to  the  heirs  of  Collins,  which 

Co^S5?b^3  ^  ^®^  ^^  ^^^  "^^  °^  '^^  ^^'^  Marmaduke  and  Margaret,  his  wife, 
Bnlst  152. 2  and  to  the  heirs  of  the  said  Marmaduke  (but  this  fine  was  not 
Inst  519.  Dy.  pleaded  to  be  with  proclamations)  and  afterwards  24  Junii  anno 
p?.  3. 'i86.^pl.  ^«^^*  the  said  Marmaduke  xlied,  and  Margaret  survived  him, 
68. 215.  pi.  53.  .and  was  thereof  seised  for  the  term  of  her  life,  and  afterwards 
*fio4L'^?R^^1*  the  plaintiff  entered  into  the  tenements,  and  put  in  his  cattle, 
9.270.  pi.  21!  ^*  ^^^  ^^^^  ^^  years  and  more  after  the  death  of  the  said  John 
2^Ander8. 176.  Podger  were  past,  and  that  tlie  said  Elizabeth,  1  November, 
13  Co.  20.         anno  35  Elizabeth  accomplished  her  age  of  21  years,  and  that 

she  was  not  covert  baron,  nor  non  compos  meniiSf  nor  out  of  the 
realm,  nor  in  prison,  and  that  the  said  Elizabeth  after  the 
death  of  John  Podger,  and  after  her  full  age,  nor  the  said  Ralpb 
and  Elizabeth  after  their  marriage,  within  five  years  did  not; 
make  any  entry  or  claim,  &c.  by  which  she  was  barred  of  all 
right  and  claim  of  and  in  the  place  wher^  &c.  by  force  1^  th^ 
The  three  ^^^  statute^  and  averred  the  life  of  the  said  Margaret :  upon, 
points  moved,    vhich  the  plaiDtiff  demurred  in  law.     And  in  this  case  thre^ 

questions  were  moved.  1.  If  customary  estates  granted  by  copy^ 
at  the  will  of  the  lord,  according  to  the  custom  of  the  manor,  &c« 
are  within  the  statue  of  (6)  4  H.  7.  c.  24.  of  finesj  to  be  barrecS^ 
-by  fine  with  proclamations  and  non-claim  by  five  years.  2.  Ad^ 
mittipg  .t^at  such  estates  were  withiti  the  said  statute,  if  bv  th^ 
acceptance  of  the  said  bargain  and  sale  they  in  the  remainder  q^ 
:the  o^^pjihpld  estate  wore  put  out  of  possession  of  their  remainder^ 
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or  if  their  remainder  continued  in  them.     3.  If  after  the  said  [  *  105  a.  ] 

bargain  and  iaie  to  John  Podger,  Elizabeth  in  the  remainder  Arguments 

mi^t  enter.     *A8  to  the  first  it  was  objected,  that  such  custo-  *^**  copyholda 

^  ^  ^      .^i.      ^1  .,       ^.    r       j«  arenotwithm 

mary  estates  are  not  withm  the  said  act,  for  divers  reasons.— ->  thestat.  4H.7. 
1.   In  respect  of  the  baseness  of  the  estate;  for  in  the  judgment  (a) Cr.  Car. 42, 
of  the  law,  they  have  but  a  tenancy  at  will,  which  is  so  weak,  ^3, 44.  Godb. 
that  the  makers  of  the  act  of  4  H.  ?•  never  intended  to  include  ntp,s^.O. 
them  within  the  general  words  of  the  act,  no  more  than  the  sta-  Benl.  163, 164^ 
tule  of  W.  2.  (a)  De  donis  conditionalibus  extends  to  such  base  i66,i67.iRoU. 
estates  granted  by  copy  at  will^  &c.  as  it  was  resolved  per  totam  co.  s.  a!  9.  a. 
curiam  in  the  last  term,  upon  evidence  to  a  jury  in  trespass,  be-  SaT.67.Moor 
tween  (6)  Thornton  and  Lucas  for  lands  in  Lambeth,  in  the  ^^'Aq^'JS?' 
county  of  Surry,  which  began   9  Jac.  Reg.  Rat.  3129.   Vide  391.  j  Leon/ 
Heydon's  case  in  the  third  part  of  my  reports,  f.  7.     fidly.  It  i75.  Popb.  S4. 
would  be  very  prejudicial  to  lords  of  manors;  for  if  a  disseisor  i^^'wa^lss. 
of  land  held  by  copy  levies  a  fine  with  proclamations,  it  would  i  roh.  aaa. 
be  dangerous  to  lords,  that  they  might  lose  not  only  their  fines  Lit.  sect  re. 
upon  alienations  or  descents  and  the  benefit  of  forfeitures,  but  b.*4a)  Ma' 
abo  might  be  in  danger  of  being  barred  of  their  freehold  and  *       *  .  *  ' 
inheritance  of  the  land  held  by  copy,  without  any  fault  in  them. 
But  it  was  resolved,  per  totam  curiam^  that  lands  held  (c)  by  Resolatlon  of 
copy,  &c.  are  within  the  words  and  intent  of  the  said  act  of  4  the  court:  1. 
H.  7%  for  the  words  of  the  purview  are  general,  «  And  the  said  ^°?^^„°ihe?tot. 
**  proclamation  so  had  and  made,  the  fine  to  be  a  final  end,  and  4  H.  7.  and 
"  conclude  as  well  privies  as  strangers  to  the  same :"  and  if  no  ""easons  there- 
exception  had  been  in  the  statute  by  the  words  aforesaid,  all  per-  ^  * 
sons  generally  would  be  concluded,  as  it  is  held  in  [d)  1 9  H.  8. 6.  b.  ^^l  ^^^  ^* 
and  7.  a.     Then  let  us  see  what  things  are  saved  by  the  same  24. 1  Inst.  617. 
act;  the  words  of  the  saving  are,  **  And  saving  to  every  person,  ^*^cb.i«2. 
^  &c.  such  right,  claim,  and  interest,  &c.  so  that  they  pursue  3  ^^^^  l^^ 
^  their  title,  claim,  or  interest,  within  five  years  after  the  pro-  O.  Benl.  lek. 
**  clamations :"  within  which  words,  and  principally  this  word  JJx'^^^V?^* - 
(interest)  {e)  a  lease  for  {/)  years  is  included,  so  that  if  he  makes  Br.  Tak  .^!* 
not  entry  or  claim  within  five  years,  he  shall  be  barred,  as  it  was  Plowd.  369. 
resolved  in  Baffin's  case  in  the  fifth  part  of  my  reports,  f.  12S,  Wf^nsV|i7' 
12*.  and  there  the  words  of  the  preamble  of  the  said  act  are  cr.  car.  110. 
well  observed,  "  That  fines  ought  to  be  of  greater  strength  to  Cr.Jac.6o,  61. 
**  avoid  strifes  and  debates,  and  to  the  final  end  and  conclusion,  \^^^[  ^*'  ** 
"  &c."  and  there  it  is  inferred,  that  great  mischief^  vexation.  Hard.  4oo.'4i3, 
wd  trouble  would  ensue,  if  leases  for  years  (which  now  many  Carter  82. 
times  are  made  for  a  great  number  of  years,  &c.)  should  not  be 
within  the   act;  but  greater  mischief^  vexation,   and   trouble 
would  ensue  if  the  said  act  should  not  extend  to  customary  lands 
held  by  copy,  for  a  great  part  of  them  is  granted  in  fee-simple, 
^  that  it  would  be  more  mischievous,  and  greater  cause  of  con- 
tention than  the  said  case  of  the  estate  for  years.     And  as  to  the 
••id  objections,  they  are  answered  by  the  said  resolution  of  the 
yaseof  the  estate  for  years,  for  such  prejudice  might  be  *objected  [  •  105  b.  ] 
^  such  case  to  the  lessor,  as  well  for  his  benefit  of  forfeiture,  &c  If  lessee  for 
•8  for  the  hazard  of  his  inheritance,  as  in  this  case  of  copyhold  ?®fl*»®'^  ^^y^' 
to  the  lord.     But  if  lessee  for  years,  or  copyholder  by  assent  a  feoffment 
^d  covin  to  bar  the  lessor  or  lord  of  his  inheritance,  makes  a  and  levies  a 
feoffment  and  levies  a  fine  with  proclamations  in  the  same  man-  ^^^Sww'bv 

assent  aud  coviu  to  bar  tbe  letMr  or  lord,  such  finesbtU  not  tar  tbwu 
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ner  as  appears  in  FermoPs  case  in  the  third  part  of  my  reports^ 
f.  77.  such  a  fine  shall  not  (a)  bar  the  lessor  or  the  lord  for  the 
reasons  there  given  at  large.  And  the  estate  of  a  copyholder  is 
not  a  mere  estate  at  (b)  wUl,  but  secundum  consuetudinem  manerii 
which  custom  hath  fixed  and  strengthened  his  estate. 
Dilference.  be-  Nota^  reader,  a  difference  between  a  lease  for  years,  and  a 
tweena  lease     j^g^  foj.  ^^j  ijf^^  qj,j  ^^^  betwixt  a  grant  by  copy»  &c.  for  life, 

fori[fe,aiidbe.  or  in  fee,  by  custom,  &c.  and  a  lease  for  life  by  the  common  law: 
tween  a  grant  for  if  lessee  for  years  is  ousted,  and  he  in  reversion  disseised, 
by  copy,  &c.  ^^^^  ^^  disseisor  levies  a  fine  with  proclamations,  and  five  years 
fee  by  cnttoni,  pass,  as  well  the  lessor  as  the  lessee  is  barred  by  their  non- 
dec,  and  a  lease  claim,  and  the  lessor  shall  not  have  five  years  after  the  years  ex- 
co'n^n^faw  r  P'"'^'  ^o  if  copyholder  for  life,  or  in  fee,  be  ousted,  and  the  lord 
lessee  for  years  disseised,  and  the  disseisor  levies  a  fine  with  proclamations  and 
is  onsted,  and  five  years  pass,  as  well  the  lord  as  the  copyholder  is  barred,  and 
^j^'^seTdiv'^  the  lord  in  such  case  shall  not  have  five  years  after  the  death  of 
seisor  levies  a  the  copyholder  for  life(A).  And  the  reason  of  these  differences 
^u*  ''*I'*  ^^^'ii  ®"^^®  upon  the  words  of  the  two  sayings  in  the  said  act  of  4  H.  7. 
fiveyean  pass;  ^^®  ^^^^  Saving  is, "  Saving  to  every  person,  &c.  such  right,  claim, 
both  lessor  and  **  and  interest,  &c.  so  that  they  pursue  their  title,  claim,  or  in- 
Icssee  are  bar-  ti  terest  by  way  of  action  or  lawful  entry  within  five  years,  &c.** 
bolder  for  Ufe  '^^^  second  saving  is,  ^^  And  saving  to  all  other  persons  such 
or  in  fee  is  <<  action,  right,  title,  &c.  as  first  shall  grow,  remain,  or  descend, 
the  towl*d^  **  ^^  come  to  them  after  the  said  fine,  &c.  by  force  of  any  gift, 
seised :  dis-      *^  &c.  or  by  any  other  cause  or  matter  had  or  made  before  the 

seisor  levies  a    «  said  fine."     The  first  savinir  extends  to  those  who  have  pre- 

f*       1*1.  ^ 

clamationsa^^  ^^"^  rights,  and  may  immediately  enter  or  have  their  action  to 
five  years  pass,  recover  the  lands,  and  therefore  they  are  confined  to  five  years 
both  are  bar-     after  the  fine  levied.     And  the  second  saVing  extends  to  those 

(«)f  ADd«i76.  ^^°  ^^  ^^^  ^'™®  ^^  ^^^  ^"®  levied,  cannot  immediately  have  an 

Jenk.  Cent.    *  action,  nor  make  an  entry,  but  injuturo,  and  therdbre  they 

^'  y  ^*  ^'  ^^^^^  have  five  years  after  that  their  action,  &c.  first  accrues.-— 

ii6iii7?3Co.  Then  when  (d)  lessee  for  years,  or  tenant  by  copy,  &c  for  life, 

77,78,79.  a.  b!  or  In  fee^  is  ousted,  and  the  lessor  or  lord  disseised,  the  lessor  or 

Cary'sRep.to.  ^jj^  1q|.j  nj^y  immediately  have  assise  or  other  real  ectioni.  and 

t  ^iSSrtr,  1S9.  recovei"  the  land,  and  therefore  they  arc  within  the  first  aaving, 

<<«rtlkM^' /(&)  t  Co.  17.  a.  4  Co,  SI.  a.«4.  b.  aCor64.a.  liit#«eft./79.  Oct.- 'lit.  (60.  ii;  S-e^B.'a. 
6  Co.  57.  b,  Cr.  Car.  45.  Hetl.  6.  Moor  60, 61.  (c)  Cr.  £1.  220.  254. 1  Jones  35.  21).  Moor  71.  1 
Leon.  40.  Cr.  Car.  157.  Plowd.  S7S,  b.  S74.  a.  Rayin.  219.  d  Co.  78.  b.  {d)  1  Jon.  569. 

■     1      '  i 

(a)  In  Walwvn  v.  Bishop  of  Bath,  2  Wils.  vid.  ace.  Brandlyn  v.  Ord,  1  Atk.  571.  So  also 
242.  the  court  laid  down  the  law  precisely  as  where  a  fine  is  levied  by  tenant  for  life,  the  re- 
in the  text  iuprtL    Sergeant  Hill  quseries  the  mainder-man  may  enter  for  the  foHeitiupe  or 
position,  and  refers  to  1  P.  Wms.  521.  &  MSS.  within  five  years  after  the  natunJ  determina- 
Carter  v«  Banutrdiston,  where  it  is  said  ''  that  tion  of  thepreceding  estate.  Goodright  v.  For^ 
**  he  in  remainder  or  reversion  may  enter  after  retter,  8  East,  552.  and  vid.  Doe  y,  ffeiUer, 
*^  the  death  of  tenant  for  life,  notwithstandmg  3  T.  R.  1 73.  Serjeant  Williams's  note  ( 1 )  Clerk 
**  the  fite  years  are  expired,  because  he  is  not  v.  Pvwellj  1  Saund.  319  b.  Co.  Cop.  BS. 
**  obliged  to  watch  for  a  forfeiture,  and  there        There  is  a  manifest  distinction  between  these 
**  is  BtSl  less  reason  for  obliging  him  to  watch  cases  and  the  case  put  by  Coke,  for  in  the 
'^  for  a  forfeiture  committed  by  alienee  of  latter  the  tenant  is  supposed  to  be  ousted,  and 
**  tenant  for  life,  as  alienations  may  be  made  the  lord  disseised,  and  the  fine  levied  by  the 
^  secretly."    In  Whaley  v.  Tafikard,  2  Lev.  disseisor ;  whereas  in  the  former,  the  fine  tm^ 
S9,  S.  C.  [l  Vent.  241.  T.  Raym.  219.]  it  was  levied  by  the  tenant  himself,  or  by4us  procure-* 
hdd  that  where  tenant  for  99  years,  if  he  ment.  Vid.  2  Sanders  on  Uses.  24.  1  Prest^oiB. 
live  to  long,  makes  a  feoffment  and  levies  a  Conv.  237.  Doe  v.  Lynet,  3  Bam.  &  Cren.  388^ 
fine^aDii  diei»  he  in  reversion  shall  have  five  S.  C.  5  Dow.  &  Ryl.  160. 
ean    after  hif  death  to  avoid  the  fine;  and 
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and  by  consequence,  if  they  do  not  pursue  their  action  within  the 

five  years  after  the  fine  levied,  they  are  barred  for  ever :  and  • 

they  are  not  within  the  second  saving,  because  the  lessor  or  lord  [  *  106  a.  ] 

has  a  present  action  and  remedy,  and  therefore  he  is  out  of  the 

said  second  branch,  for  the  action,  &c.  doth  not  accrue  first  to 

him  after  the  fine.     •And  although  a  {a)  stranger  cannot  of  his  lard  Audley's 

own  head  enter  in  the  name  of  him  who  has  a  right  to  avoid  the  ^he  entry  of  a 

fine  without  command  precedent,  or  assent  subsequent,  within  stranger  with- 

the  five  yeans,  as  it  was  resolved  in  the  L.  Audlejr's  case,  M.  38  oat  command 

and  39  El.  in  the  King's  Bench,  where  the  case  was,  that  the  L.  SSJt  robie.' 

Audley  (6)  being  seised  of  certain  lands,  anno  6  Elizabeth  levied  ooent,  within 

a  fine  with  proclamations;  and  within  the  5  years  a  mere  stranger,     «|*^^^^"^ 

who  had  net  nny  right  or  interest  in  the  land  comprised  within  Tfine  with 

the  fine,  made  an  entry  in  the  name  of  him  who  had  right  with-  proclamations. 

In  the  five  years,  without  any  request  or  command  precedent  or  ,  ^^    ™  ..^ 

I  \      '.L-     .1.'^  y  *u  ^  ..u-      ^         L      ij   (a)  Cr.  El.  13t. 

assent  subsequent  withm  the  five  years,  that  this  entry  should  i  Leon.  d4. 

not  avoid  the  fine,  for  the  saving  in  the  said  act  has  appropri-  Owen  157. 
ated  the  pursuit  by  way  of  action  or  lawful  entry  to  him  who  has  JJ^I^k^* 
right  cither  by  <command  precedent  or  assent  subsequent  within  S58.  a. 
the  five  years  (c),  omnis  enim  ratihabitio  retrotrahitw  et  mandato 
ceqniparatur :  and  of  such  opinion  were  all  the  Justices  of  the  Otherwise  of 
Serjeants'  Inn  in  Fleet-street,  as  Popham,  Chief  Justice,  openly  the^auaurdUiD 
reported  in  court,  against  the  opinion  in  31  H.  8.  Entry  Con-  bynartnreor 
geable,  Br.  123.  Vide  45   E.  3  Release  £8.  (d)  Guardian  by  in  socage,  in 
nurture  or  in  socnge  may  enter  in  the  name  of  the  infant  who  thcinftnt. 
has  right  of  entry,  and  that  shall  vest  the  estate  in  the  infant,  f^^  reverslon- 
withouc  any  command  or  assent,  for  there  is  privity  betwixt  them,  er  or  the  lord 
Vide  {e)  to  H.  7.  12.  a.  (/)   11  Ass.  p.  II.  and  26  E.  3.  6«.  h.  ™^j^°^^||_^ 
by  Thorpe.     Yet  {g)  he  in  the  reversion  expectant  upon  an  es^  year»"ln  the 
tatefor  life  or  years,  or  the  lord  of  a  tenant  by  copy,  &c.  may  name  of  the 
well,  within  the  said  act,  enter  in  the  name  of  the  tenant  for  l!!"***/®''  ^^*» 
life,  lessee  for  years,  or  tenant  by  copy,  and  in  his  own  right,  to  yeartyor  copy- 
save  as  well  their  own  freehold  and  inheritance,  as  the  said  par-  holder,  and 

licular  interests,  for  the  lessor  and  the  lord  are  not  strangers,  ?J,?!jL*  *?• 
!•     *i  .'.      .  J         ,  ^  .        i-.r  ^.    ^   with proclama* 

tor  they  are  privies  in  estate,  and  as  the  entries  ot  those  particu-  tlonf; 

lar  tenants  shall  avail  the  lessor  and  the  lord  in  such  cases  for 
the  privity  of  their  esUtes,  so  tlie  entry  of  the  (A)  lessor  or  the  ^owiSiSr' 
lord  in  such  cases  in  the  names  of  the  particular  tenants  shall  Poph.  loe.  Co! 
avail  them  for  the  privity  of  their  estates,  and  for  the  salvation  ^^  **5.  a. 
of  their  several  rights  without  any  request  precedent,  or  assent  (c?co.  Lit. 
subiiequent.     For  in  such  case  the  lessor  or  lord  pursues  their  lao.  b.  sor. 
title  and  claim  which  they  have  to  the  inheritance  by  lawful  en-  Jtf •  *•  **®" 
17  within  the  five  years,  but  so  doth  not- he  who  is  a  mere  Moor'^isf ! ^3*' 
stranger,  who  has  not  any  right,  because  the  saving  annexes  the  WlUon  5«7. 
<?utry  to  him  who  has  right,  &c.  as  is  aforesaid  (b).  ^'  Jj]^  *^ 

^5.     (f)  Br.   Seisin  50.      (/)  Br.  Entry    Cougeable  50.  Br.  Seisin.  21.      (^)  Carter   S5. 
(*)  tarler  35. 


(b)  That  the  entry  of  a  mere  stranger  will  entry  into  other  land  claiming  that  whidi  is 

not  avoid  a  fine  unless  he  who  has  the  right  comprised  in  the  fine,  is  not  sufficient.    Ford 

^•ents  to  it  witliin  the  five  years,  vid.  Lord  v.  Lord  Grey^  6  Mod.  44.  Focui  v.  SaStbury, 

AwOey  V.  PoUard,Cfo,  £liz.  561.  S.  C.  Moore,  400.    It  may  be  observed,  that  in  Foau  v. 

^^.  LutireiTs  ca»e,  Moore  450.  The  entry  Saluhury^  the  land  was  claimed  in  another 

'ouitbe  into  the  land  comprised  in  the  fine,  an  county  than  that  compriled  in  the  fine. 
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s.  No  ^«  B^v^  As  to  the  2d  point,  it  was  resolved  per  Mam  curiam :  1.  That 
i^ranyestate  ^^  ^"®  °®'"  (^)  Warranty  shall  bar  any  estate  in  possession)  re- 
in poBsesMon,    version  or  remainder  which  is  not  devested  and  put  to  a  right  (c) ; 

reYerskniy  or 

remaioder,  which  is  not  devested,  and  pnt  to  a  right :  the  bargain  and  tale  did  not  devest  the  estate 

of  them  in  the  remainder,  (a)  10  Co.  96.  b.  97.  a.  Co.  Lit.  327.  b.  388.  b.  1  And.  37,38. 1  Lev.  UO. 

m 

The  peTMHi  maldDg  the  entry  must  dedare  the  fine,  ndtber  an  action  nor  an  entry  is  ne- 
at the  tune  of  entiy,  quo  amwto  he  entered,  cessary  to  avoid  it.  JeMns  v.  PntAard^  S 
Fwd  V.  Lord  Grey,  6  Mod.  44.  And  the  WUs.  45.  Berringfon  v.  Parikurtit  ^  Strange, 
entiy  imift  be  an  actual  entrv,  and  made  1086.  S.  C.  13  &tft,  489,  in  notit.  Clerk  t. 
before  ejectment  brought,  and  the  day  of  Pyweii,  1  Saund.  319.  Doe  t.  Harrii,  5  M .  ft 
the  denuie  in  the  ejectment  must  be  laid  S.  3S6.  Where  tenant  for  life  leased  for  his 
after  the  day  of  the  entry.  Clerk  v.  Rowell,  own  life,  and  died,  and  the  lessee  continued  in 
1  Mod.  10.  Doe  V.  Hicks,  7  T.  R.  433.  Oate$  possession,  without  paying  rent,  and  died,  and 
V.  Brydon,  3  Burr,  1897.  Berrington  v.  Park'  then  the  son  of  the  lessee  took  possession,  and 
hmnt,  9  Strange,  1086.  S.  C.  more  fully  report-  paid  no  rent,  and  aflenptards  levied  a  fine  with 
ed  13  East,  489.  And  the  party  recovering  proclamations,  the  court  held  that  an  entry 
will  be  entitled  to  mesne  profits  only  from  the  was  not  necessary  to  avoid  the  fine.  Doe  v. 
time  of  the  actual  entry.  Compere  v.  Hidc$,  Perkim^Z  M.  &  S.  S71.  Vid.  the  remarks  on 
7  T.  R.  7S7.  Hugkes  v.  Thomas,  13  East,  474.  this  case  in  Watkins's  Conveyancing  by  Morley 
If  the  party  has  any  remedy  for  prior  mesne  and  Coote,  p.  25.  A  fine  by  a  mortgagor  in 
profits,  it  must  be  in  equity.  Vid.  Dormer  \.  possession  cannot  operate  to  displace  or  divest 
Foriescue,  9  Atk.  1 94.  the  right  of  the  mortgagee,  and  does  not  there- 

Where  an  infimt  made  an  actual  entry,  fore  require  an  entry  to  avoid  it.  Hale  v.  Doe, 
the  fine  was  avoided  for  ever,  and  although,  5  Bam.  &  Aid.  691.  S.  C.  I  Dowl.  &  Ry.  340. 
after  he  attain^  his  fiill  a^  he  permitted  the  By  the  fine  of  a  tenant  in  tail  in  remainder, 
conuiee  to  be  five  years  in  possession,  with-  nothing  is  divested  or  put  to  a  right,  and 
out  malung  any  firesh  entry,  he  was  not  barred,  therefore  an  actual  entry  is  not  necessary. 
Stowd  y.  Zouch,  Plowd.  366  a.  But  now  by  Rowe  v.  Power,  2  N.  R.  1.  Doe  v.  Harris,  5 
atat.  4  Ann.  c  16.^  16.  no  claim  or  entry  to  M.  &  S.  326.  Nor  for  the  same  reason  is  an 
be  made  upon  any  lands,  &c.  shall  be  of  any  actual  entry  necessary  where  a  fine  is  levied 
force  to  avoid  any  fine  levied  with  proclama-  by  a  tenant  in  tail  in  reversion.  Roe  v.  JEUioit, 
tions  according  to  the  statute,  or  shall  be  a     1  Bam.  &  Aid.  85. 

aufficient  entry  or  claim  within  the  statute,  un-  As  an  acceptance  of  a  fine  come  ceo,  &c.  by 
less  opoD  such  entry  or  claim  an  action  shaUbe  tenant  for  life  fit>m  a  stranger  does  not  displace 
commenced  within  one  year  after  the  making  of  or  devest  the  remainder,  it  will  not  destroy 
anch  entry  or  claim,ancl  prosecuted  with  effect,  contingent  remainders  dependent  upon  the 
MHth  respect  to  an  mfant,  it  seems  to  be  estate  for  life.  Uoyd  v.  Brooking,  1  Vent.  188. 
doubted  in  the  Touchstone,  55,  whether  an  and  vid.  Penhey  v.  Hurrell,  2  Freem.  913. 
entry  by  a  stranger  would  not  be  sufficient  to  It  is  observed  by  Mr.  Cmise,  Di^.  Fine, 
bar  a  claim  wtUiout  an  agreement  prior  or  Ch.  13.  ^  6.  **  there  is  a  considerable  maccu- 
subsequent.  In  ^a^ilmfy.i4iAt0f//,Moore,222.  ''racy  in  this  second  resolution  in  Podgei^s 
a  tender  of  money  was  made  by  the  mother  **case,  if  the  words  'devested  and  put  to  a 
of  an  in&nt  to  save  the  forfeiture  of  an  estate,  " '  right '  are  understood  conjunctively,  and  in 
and  the  mother  was  not  guardian  in  socage,  **  that  strict  technical  sense  which  the  law  an- 
neither  was  there  any  privity  or  consent  of  ^  nexcs  to  them.  The  word  '  devest '  signifies 
the  infant,  and  for  these  reasons  the  tender  **  nothins  more  than  a  mere  deprivation  of  the 
was  held  insufficient.  Vid.  Co.  Litt.  206  b.  "  possession.  But  the  words '  put  to  a  riglit  * 
A  feme  covert  may  enter  at  any  time  within  **  nave  a  much  more  eztenuve  signification,  as 
five  years  after  the  determination  of  her  co-  '^  they  mean  a  deprivation,  not  only  of  the 
verture,  to  avoid  a  fine  with  proclamations  "possession,  but  also  of  the  right  of  possession, 
according  to  Stat.  4  H.  7.  But  the  husband  will  "  for  where  an  estate  is  turned  to  a  right, 
be  barred  by  a  fine  levied  of  his  wife's  lands,  "  the  owner  has  only  the  jus  proprietaHs  or 
unless  he  makes  his  entry  or  claim  within  the  **  mere  right  of  property.  If  therefore  the 
five  years.  Hulm  v.  Heylock,  Cro.  Car.  200.  "  above  passage  be  striatly  taken,  it  will  appear 
Doe  v.  Plumtree,  3  Barn.  &  Aid.  474.  "  to  be  unsupported  by  any  authority,  for 

An  actual  entry  is  not  necessary  to  avoid  a  "  though  it  may  be  necessary  that  an  estate  be 
fine  at  common  law.  Vid.  note  (c  l)  Case  of  "  devested  before  it  can  be  barred  by  a  fine. 
Fines.  3  Co.  86  b.  vol.  ii.  p.  235.  "  yet  it  is  by  no  means  necessary  that  it  should 

(c)  Where  a  fine  b  either  levied  by  a  per-    "  be  put  to  a  right." 
son  who  has  no  estate  of  freehold  either  by        If  the  passage  is  read  disjunctively,  vis. "  de- 
nght  or  wrong,  or  where  it   is  levied  without    "  vested  or  turned  to  a  nght "  it  u  unexcep- 
proclamations,  inasmuch  as  no  estate  is  either    tionable. 
diKontinued  or  deyested  by  the  operation  of 
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for  he  who  has  the  estate  or  interest  in  him  cannot  be  pnt  t6 
his  adioDy  entry  or  claim,  for  he  has  that  which  the  action, 
entry  or  claim  would  vest  in,  or  give  him.     2.  When  the  lord 
made  the  bargain  and  sale  by  deed  indented  and  inroUed*  to  [  *  106  b«  ] 
J.  Podger,  thai  did  not  devest  the  estate  of  them  in  remainder 
for  divers  reasons.     1*  Because  the  lord  did  thai  which  he  might 
do  by  law,  and  the  copyholder  accepted  that  which  he  well 
min^t :    ^  The  copyholder  was  in  lawful  possession,  and  was 
only  passive  in  this  case^  and  not  active ;  and  by  acceptance,  he 
who  la  in  lawful  possession,   by  force  of  a  particular  estate, 
cannot  devest   the    estate. of  him  who  has  the   freehold  or 
inheritance.    And  therefore  if  tenant  for  life  (a)  accept  a  fine  («)  <  Co.  56.  a. 
of  a  stranger,  come  ceo^  4^c.  it  is  a  forfeiture,  1  H.  7-  but  ^.^.^|%9 
it  does  not  devest  the  estate  of  him  in  reversion  or  remain-  i  Mod.  kep. 
der  (d)«    d.  J.  Podger  the  bargainee  was  in  by  force  of  a  bar-  ii7.  s  KeL 
gain  and  sale  by  deed  indented  and  inroUed,  by  force  of  the  7f^2.^f '^^  f ' 
statute  (^  27   H.  8.  of  inrolments,  and  an  act  of  parliament  Roil.*85s.'iCo. 
never  does  a  wrong;  and  thereupon  the  Chief  Justice  put  a  ^^'^^ 
case  which  was  adjudged  Trin.  31  Eliz.  in  the  Exchequer,  be- 
tween the  Queen  and  the  ladv  (6)  Gresham,  late  the  wife  of  Sir  lUgima 
Thomas  Oresham,  Knight,  which  was  such.  Sir  Thomas  Oresham  y^^J^;^    . 
being  seised  and  Uie  manor  of  Mileham,  Castleacre,  &c.  in  the  if  l^persoii. 
county  of  Norfolk,  levied  a  fine  thereof  to  A.  Stringer  and  PhiL  ha?iog  under 
Ce^jyOtmo  1£  Eliz.  to  uses  declared  by  ceruin  indentures,  sc.  to  i^^{I^*d^2n^t 
tlie  use  of  himself  and  the  Lady  Anne  his  wife,  and  their  heirs  powertofre- 
(for  so  it  was  in  effect,  for  there  were  divers  particular  mean  vocatioD,  upon 
estates  limited,  but  they  were  all  either  determined,  or  never  £?Hl^^i  °^®" 
eame  tn  essejy  with  power  of  revocation  (contamed  \n  the  said  -tioDofasomof 
indentures  limited)  that  if  Sir  T.  Gresham  should  pay  405.  to  4o«.  pays  one 
Stringer  and  Cely,  or  to  the  heirs  of  Stringer,  that  then  the  fine  reTocati^'of' 
sbould  be  to  the  use  of  Sir  Thomas  and  his  heirs ;  and  after-  the  uKes  raised 
wards  the  said  Sir  Thomas  levied  a  fine,  anno  13  Eliz.  to  the  same  J^^^^  l^l' 
eonnsees  of  the  manors  of  N.  F.  &c.  in  the  counties  of  York,  Qgei  are  not 
Derby,  &c.  to  the  same  uses  declared  in  another  pair  of  inden-  reroked,  ai- 
tore^  with  the  like  power  of  revocation  upon  payment  of  Ms.  as  ^JISs  were^* 
was  contained  in  the  other  indentures  mutatis  mutandis ;  and  settled  to  the 
afterwards  the  said  A.  Stringer  died,  and  afterwards  the  said  Sir  same  nses,  and 
Thomas  paid  one  sum  of  405.  to  Cely,  and  to  the  heirs  of  A.  JJ'errto'be"^ 
Stringer,  for  revocation  of  the  uses  raised  upon  both  the  fines ;  inade  to  the 
and  this  pavment  was  testified  by  an  instrument  in  writing  under  nne  persons. 
the  seab  of  the  parties,  by  good  advice,  as  Sir  Thomas  was  per-  ^^^k  ^  ^^^^^  ^j^^ 
snaded,  and  afterwards  he  raised  divers  uses  and  estates  of  divers  sa?.  65. 
manors  held  in  capite:  and  afterwards  Sir  Thomas  died,  after 


(n^AliOyif  tenant  in  tail  accept  a  fine  come  1  U.Black,  249.  Doe  y.  Jones,  1  Bam.ft  Cress. 

e0o^4e.ttdoe8notalter  his  estate.  Case  of  Fines,  S38.  S.  C.  S  Dow.  &  Ryl.  373.    Such  a  fine 

a  Co.  90  a.  Vol.  II.  p.  S43.  per  Hale,  C.J.  tokes  away  the  entry,  and  drives  the  remainder- 

Grwem  v.  Pnmde,  I  Mod.  1 1 7.  A  fine  levied  by  man  or  the  reversioner  to  his  formedon.  Siapie- 

tcnaat  for  life  himself  devests  the  estate  of  the  ton  v.  Sherard,  1  Vem.  812.2.  SaiUburyy,  Bagoi, 

rcmaiDdeMnan  or  reversioner,  leaving  in  him  1  Chanc  Cases,  268.  27a.    Borey  v.  Smith,  2 

onhrariglitofentiy.    Ooodrighty.  Forrester,  Freem.  21.  S.C.  2  Chan.  Rep.  126.  Doe  r. 

a  Utt.532.  But  the  fine  of  tenant  for  life  does  Whitehead,  2  Burr.  704. 

not  ifiscontiniie  the  reversion  or  remainders.  A  fine  sur  conceMt^,  levied  by  tenant  for  life, 

A  dtsoootuuiaiice  is  dflTected  only  by  a  fine,  b  not  a  forfeiture  of  his  estate.    Piggot  v. 

whidi  is  levied  by  one  who  has  the  inheriunce  Salisbury,  2  Mod.  109.  Ludlow  v.  Drummond, 

'   u  SL  taoant  in  tail,  and  who  must  be  2Taant.  94.  Seymour  v.  Barker,Tb.  19S. 
byfiirceofUieeDtaiL  Driver  y.Hussey, 
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6  Co.  33.  whose  death,  viz.  Hil.  23  Eliz.  by  the  opinion  of  the  justices  it 

was  resolved,  that  the  uses  were  not  revoked,  but  that  the  revo- 
cation was  utterly  void,  because  two  several  sums  of  40^.  ought  to 
have  been  rendered,  and  not  one  sum  of  405.  for  they  were  6e« 
vcral  indentures  and  several  manors,  &c.  and  could  not  be  satis- 
fied with  one  sum,  wherefore  all  the  said  manors  accrued  to  the 
[  •  107  a.  ]  Lady  *Gre8ham  by  survivor  (e).  And  afterwards  the  said  revo- 
cation was  enacted  and  adjudged  to  be  good  a  id  sufficient  in  law, 
by  a  private  act  of  parliament,  made  anno  2S  Eliz.  and  because 
the  said  Sir  Thomas  had  by  indentures  of  covenants  raised  new 
uses  after  the  said  supposed  revocation  of  divers  of  the  said  lands 
held  in  capite^  the  Lady  Gresham  was  called  by  process  into  the 
(a)  SavU  65.       Exchequer,  to  answer  a  fine  to  the  Queen  for  the  said  {a)  alie- 
(6)  2  Roll.  Rep.  nation  of  the  said  manors,  being  held  of  the  Queen  in  capite^ 
509  LeJ'cr.     without  licence  (f),  because  now  the  said  new  uses  raised  were 
El.  593. 879,"     good,  and  the  manors  passed  according  to  the  limitation  of  them, 
880.  Moor  40.    forasmuch  as  now  the  revocation  was  by  authority  of  Parliament 
con.  Noy  42.     a(jJQ^|ged  good.     But  because  at  the  time  of  the  death  of  the  said 

Sir  Thomas,  which  was  before  the  said  act  of  23  Elizabeth,  the 
Lady  Gresham  was  discharged  by  survivor,  and  every  alienation 
without  license,  implies  a  wrong  and  a  trespass,  and  an  act  of 
Parliament,  to  which  the  Queen,  and  all  her  subjects  are  parties, 
and  give  consent,  cannot  do  a  wrong;  for  this  reason  the  Lady 
6Co.  27,  28.      Gresham  was  discharged  of  the  fines  for  the  said  alienationsy 

which  had  upon  the  matter  their  essence  by  means  of  the  said 
act  of  Parliament. 
3.  E.  could  not  As  to  the  third  point  (which  did  not  tend  directly  to  the  con- 
enter  after  the  elusion  of  the  case)  it  was  resolved,  that  after  the  bargain  and 
sale^ftir  by  Sale  Elizabeth  could  not  enter,  for  her  estate  was  to  commence 
the  custom,  in  possession  after  the  death  of  the  said  John  by  the  said  cus- 
her  estate  was  jom  :  and  so  if  i\  copyholder  for  life,  where  the  remainder  is 
in  possession  Over  for  life,  commits  a  forfeiture,  he  in  the  remainder  shall  not 
a(\er  the  death  enter,  but  the  lord,  and  he  shall  retain  it  during  the  life  of  him 
Copyholder^*'  ^'^^  committed  the  forfeiture  (g),  but  that  shall  not  (6)  destroy 
for  life,  re-        the  remainder,  without  an  express  custom  in  such  case  (h).     And 

mainder  for 

life  commits  a  forfeiture,  the  lord,  not  the  remainder-man  shall  enter,  such  foiTeitnre  without  an 
express  custom  will  not  har  the  remainder.  Tenant  by  copy  for  life  remainder  over^may  surrender 
to  tiie  lord,  and  the  remainder-man  shall  not  enter  till  his  death. 

(e)  In  Moore,  261.  this  case  is  differently  ther,  Ao^eniittm  to  him  for  his  life,  immediately 
stated :  it  is  there  said,  that  each  of  the  pow-  after  the  death  of  the  tenant  for  life,  ^m^ 
crs  required  a  tender  of  \0s,  and  that  the  post  sunumredilum^forisfacturam^  sine  oH^mm 
donee  tendered  20t,  but  the  doubt  was,  whe-  determinationeni  of  the  estate  of  the  ten^Lnt 
ther  a  tender  of  the  two  sums  in  one  entire  for  life,  there  it  is  otherwise.  Strode  v. 
sum  would  do.  The  reports  of  this  case  in  DennUon,  3  Lev.  94.  S.  C.  Skinner,  8.  S.  C 
Dyer,  372  a.  pi.  9.  and  in  1  Leon.  89.  agree  T.  Jones,  189.  In  Strode  v.  /)^ntf oif,  the  fi^rst 
with  Coke's.  Vid.  Sugden  on  Powers,  261.  3rd  tenant  for  life  was  attainted  of  felony,  and  it 
edition.  was  adjudged  that  he  in  the  reversion  and  not 

(f)  Fines  upon  alienation  are  now  abolished  the  lord  was  entitled  to  the  forfeiture.  It  «P* 
by  Stat  12  Car.  2.  cap.  24.  pears  from  the  report  of  this  case  in  Pollcitlfefl* 

(g)  That  the  lord,  and  not  the  remainder-  615.  that  this  resolution  in  Podger^s  cate  "^^ 
man,  shall  take  advantage  of  such  forfeiture,  agreed  to  be  law,  and  the  decision  in  Strode 
vid.  1  Roll.  Ab.  509.  2  Roll.  Ab.  794.  Ileadv,  and  Dennison  proceeded  upon  the  txpirest 
Tyler f  12  Mod.  125.  Kinge  v,  Loder,  W.  words  of  the  grant.  Yid.  Doe  v.  ClementSf  ^ 
Jones,  229.     Wade  y,  Bache,   1  Saund.  151.  M.  &  S.  68. 

Bird  V.  Kirkly,  Carter,  238.  S.  C.  2  Mod.  (h)  Serjeant  Hill  in  a  note  to  Ms  edition^ 

33.  I  Mod.  199.  Doc  v.  Hellier,  3  T.  R.  173.  the  reports,  intimates  that  a  custom  tW 

Com.  Dig.  Copyh.  M.  6.  Vin.  Copyh.   T.  c.  the  forfeiture  of  a  copyholder  for  life  ^ 

Where  there  is  a  copyholder  for  life,  and  the  destroy  the  remainder,  is  an  mmatooi^ 

ord  grants  the  copynold  tenement  to  ano-  custom.  Wd.Batpo/^v.LowgjYelv.  I. 
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tenant  by  copy  for  life,  where  the  remainder  is  over,  may  (a)  (a)iRoU.50S, 

surrender  to  the  lord,  and  he  in  remainder  shall  not  enter  till  after 

his  death,   for  his  estate  is  to  commence  in  possession  post  mor^ 

temj  and  no  incident  of  the  common  law  belongs  to  him  unless 

by  custom.     And  the  Chief  Justice  said,  that  a  surrender  of 

copyholds  is  not  to  be  compared  to  a  surrender  at  the  common 

law:  for  if  a  copyholder  in  fee  (i)  surrenders  to  the  use  of  an-  Byasnrrender 

other  for  life,  no  more  shall  pass  from  him  than  shall  serve  the  of  a  copyholder 

estate  limited  to  the  use,  and  he  who  made  the  surrender  shall  J,"i^o/aiiothcr 

not  pay  any  fine  for  re-admittance  to  the  reversion,  for  that  con-  for  life,  do 

tmued  always  in  him  (k).  more  passes 

"  than  serves 
the  estate  limited  to  the  use,  and  the  surrenderor  shall  not  pay  any  fine  for  re-admission. 

And  the  Chief  Justice  further  said,  that  he  conceived,  that  if  the  ^f  in  the  prin- 
lord  in  the  case  at  bar  had  charged  the  inheritance  of  the  copy-  loJdhad^h^^ 
hdd  that  J.  Fodger  should  not  hold  it  charged  during  his  life  {b)  ed  the  inherit- 
far  *the  mean  estates  in  the  remainder  preserve  the  estate  of  Jonn  [  *  107  b.  ] 
Podger  by  copy,  from  the  lord's  incumbrances.     Vide  in  Wro-  ance  of  the 
tcdrs  case.  Plow.  Com.     If  tenant  for  life  ccrants  a  rent-charfire  copyhold,  P. 

*                  ji_.                 .                 ^               ^i_^^             r"j  should  not 

loooe,  and  he  m  reversion  grants  a  rent-charge  to  another,  and  hold  it  charged 

afterwards  tenant  for  life  surrenders,  the  grantee  of  the  tenant  for  during  his  life: 

life  shall  be  preferred  (c).  ^~|^'  f^jj^fe 

diirge  to  one,  the  reversioner  a  rent-charge  to  another,  tenant  for  life  surrenders,  the  grantee 
of  tenant  for  life  shall  be  preferred.  (6)  Vin.  Ab.  Copyhold^  &.  e.  pi.  i.  (c)  8  Co.  145.  b.  Co. 

Lit  SSB.  b.  Cr.  Car.  102.  Plowd.  198.  a. 


[i)  But  if  a  copyholder  for  life  surrender  to    Car.  204,    Vid.  Mr.  Hargrave*9  note  (2)  Co. 
the  lord  generally,  who  grants  it  for  life,  and  af-    Litt.  59  b. 

ter  admission  the  grantee  dies,  the  surrenderor  (k)  Vid.  Bulien  v  Grant,  Cro.  Eliz.  148.  S. 
cinnot  be  admitted  again  to  the  estate,  but  C.  1  Leon.  174.  Gilb.  Ten.  194.  Roey  Orif' 
the  lord  shall  have  it.    King  v.  Lord^  Cro.   Jiths,  1  Bladt.  605. 


MERIEL  TRESHAM'S  CASE. 


Pasch.  10  Jacobi  1. 


In  the  Common  Pleas. 


I»  debt  agamst  an  administratrix,  she  pleaded  a  debt  due  to  the  king,  by  recog-  Brokesby 
luamce,  and  several  other  recognizances,  and  that  she  had  fully  administered,  ^"^  another 
ttid  that  she  hdd,  &c.  no  goods  and  chattels  of  the  intestate  in  her  hands  Tresham. 
to  be  admimstered,  except  to  the  value  of  the  said  debt  to  the  king,  and  of  Pt,lX.-l08a. 
^  said  recognizances,  and  averred  that  all  the  recognizances  were  yet  in 
fi^rce^  and  ti^  she  had  no  goods  and  chattels  of  the  intestate  in  her  hands 
te  be  adndnkteredi  except  goods  and  chattels  which  were  not  sufficient  to 
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latisfy  die  lud  recognbeances.  The  plaintifft  replied,  at  to  one  of  the  re- 
cognizancesy  that  it  was  made  for  security  of  a  less  sum,  and  that  such  sum 
had  been  paid  and  received  in  full  satisfaction,  and  as  to  another,  that  it 
was  made  to  secure  the  performance  of  certain  covenants,  and  that  none  of 
them  were  broken,  and  as  to  the  others  that  they  had  been  paid  by  the  in- 
testate, and  that  they  were  kept  in  force  by  covin,  and  with  intent  to  de- 
fraud the  plainti£f8  of  their  debt,  and  that  the  defendant  had  in  her  hands 
goods  and  chattels,  &c.  Upon  demurrer,  judgment  was  given  for  the  plaiop 
tiffs,  and  resolved : 

1.  The  defendant's  plea  is  repugnant  in  itself  in  first  averring  that  she  had 
goods  and  chattels,  &c  to  the  value  of  the  said  recognisances,  and  after- 
wards that  she  had  goods  and  chattels,  &c  which  were  not  tu£Bcient  to 
satisfy  them. 

S.  An  executor  or  administrator  ought  to  plead  that  he  has  not  goods  and 
chattels  except  to  the  value  of  the  said  debts,  or  if  he  has  not  assets  to 
satisfy  the  debts  of  record,  then,  that  he  has  not  goods  and  chattds,  &c. 
except  to  the  value  of  a  sum  certain,  ftc«  but  not  except  goods  and  chattels 
not  exceeding  or  which  are  not  sufficient  to  satisfy  the  said  ddits. 

3.  The  general  pleading  in  the  replication  is  sufficient,  without  tpedtyw^ 
the  day  of  payment^  or  that  the  lesser  sum  was  pud  before  or  upon  the 
day  of  payment. 

4.  The  general  allegation  of  fraud  is  sufficient,  ^thout  alleglDg  that  the 
conusee  offered  and  was  ready  to  release  or  acknowledge  satisfaction* 

*  If  the  plea  in  bar  be  insufficient  in  matter,  and  the  writ  and  declaration 
good,  and  the  replication  superfluous,  without  any  matter  which  impugns 
or  destroys  the  action,  the  plaintiff*  shall  have  judgment.*  8.  C.  1  Brownl. 
51.  Vid.  the  entry,  Co.  Ent.  151.  pi.  30. 


Swinb.  sso.      Helen  Brokesbt  and  Anne  Vaux,  administrators  of  Henry 
firidg.  80, 81.    Vaux,  Esq.  brought  an  action  of  debt  against  Meriel  Tresham, 

administratrix  of  Sit  Thomas  Tresham,  Knight,  on  a  bond  of 

6O0/.  made  by  the  said  Sir  Thomas  to  the  said  Henry  Vaux  23 

Maiif  anno  25  Eliz.  which  plea  began  Trin.  9  Jac.  Bot.  917- — 

(a)  Bridg.  80.    The  defendant  (a)  pleaded,  that  the  said  Sir  Thomas  Tresham, 

and  Francis  his  son,  1  Jtdii  anno  43  Reg.  EL  before  the  Barons 
of  the  Exchequer  pro  justo  et  vero  debito  recognaoet^  se  debere 
dicta  nuper  Begince  C  /.  solvend^  in  Jesio  Sancti  MicV  Archangeli 
next  following :  and  that  the  said  Sir  Thomas  and  Francis  his 
son  8  Julii  anno  3  Reg.  Jac.  acknowledged  a  recognizance  in  the 
nature  of  a  statute,  before  the  Lord  Anderson,  Chief  Justice  of 
the  Bench,  to  John  Brudnel  in  800/.  to  be  paid  at  the  feast  of 
St.  James  next  following,  pro  justo  ^  vero  debito :  and  that  the 
said  Sir  Thomas  and  Francis  his  son,  &c.  16  Decemb.  an*  regni 
dicta  nuper  Regina  El.  45.  acknowledged  another  recognizance 
in  the  nature  of  a  statute  staple  before  the  said  Chief  Justice  to 
John  Moor,  Alderman  of  London,   in   1000/.  solvend^  eidem 
Johau*  pro  justo  4*  vero  debitOy  solvend*  in  festo  Natalis  Dom*  tune 
proxim*  sequen*:  and  that  the  said  Sir  Thomas  16  September, 
anno  45  El.  Re^  befare  the  said  Chief  Justice  acknowledged 
another  recognizance  in  the  nature  of  a  statute  staple  to  Anne 
Offeley  in  1000/.  pro  justo  4*  "oero  debito^  solvent  in  festo  NaiaF 
Dom*  proxinC  segueri :  and  another  recognizance  of  the  like  na- 
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tore  *17  December,  atmo  Reg.  Jac.  to  John  Ireland  in  lOQOLpro  [  *  108  b.  ] 
Jtuto  4*  v^ro  dMtOf  solvend*  in  Jesto  Natalis  Dom*  tunc  proxM 
sequen\  and  pleaded  that  she  had  fully  administered,  4*  ?<^ 
yua  $mUa  kabet  bona  seu  catatta  qtue  Juerunt  ejusdem  Thonue 
TVeskmm  tempore  mortis  sine  inmanilm  suis  administraruTf  nee  ha^ 
hut  die  impetrationis  brevis  originalis  prced^  nee  unquam  posteOf 
praterquam  bona  4*  catalla  ad  valentiam  of  the  said  debt  to  the 
Kiofl^  and  of  every  of  the  said  recognizances,  and  averred  that 
aU  the  said  recognizances  remain  yet  in  force,  4  9P*od  ipsa  nulla 
alia  sive  pkara  kabet  bona  4*  catalla  qtus  fiier^  prced!   Thoma 
Tresham  tempore  mortis  sua  in  manibus  suis  administranda  prater* 
qmmbona  ^  catalla  qua  non  fsuffiaunt  ad  satisfaciend?  prad!  \  i  Roll.  92s. 
separalia  ddrita  eisdem  dom*  Regi  nunCf  Johari  Brudnel,  JdharC 
Moor^  Anna  Offletfj  4  Johan*  Ireland  de  eorum  debif  supradicff 
aequa  eisdem  debif  obligaf  4  onerabilia  existwitf  Sfc.    And  the 
defendant  <^)  averred  that  neither  the  said  Sir  Thomas  in  his  ^"^^J^iX^. 
lifi»>time,  nor  the  said  administratrix  after  his  death  had  paid  the 
said  debts,  &c    The  plaindfis  replied  and  said,  that  as  to  the 
•aid  recognizance  of  BQQl.  to  the  said  John  Brudnel,  that  the 
•aid  recognizance  was  made  pro  securitaie  solutionis  400L  &c. 
and  that  the  defendant  after  the  death  of  the  said  Sir  Thomas, 
paid  to  the  said  John  Brudnel  the  said  400/.  of  the  principal 
debt,  in  full  discharge  of  the  said  recognizance  of  800/.  which 
4O0lm  the  said  John  Srudnel  in  full  discharge  of  the  said  recog- 
mzance  of  SOOL  there  then  (£)  received.    And  as  to  the  said  W  Bridg.  so. 
lOOOL  acknowledged  to  the  said  J.  Moor,  that  the  said  recogni- 
zance was  made  pro  securitaie  performationis  quarundam  (c)  con*  (^)  ^"^^*  ^'  • 
ventianf  in  quadam  indentura  tripartita  geren*  dot  15  December  s74.CnJac.°9 
anno  dkta  nvper  R^gina  45.  ex  parte  ipsius  Huf  obseroand^j  per^  Cr.  £1. 36$, 
farmanf  tf  custodient^  which  were  all  performed,  ahd  none  of  ^^xl^'} 
them  broke.    And  as  to  the  said  recognizance  of  1000/.  to  Anne  Roll!  Rep.  405. 
QfiUey,  that  the  said  Sir  Thomas  in  his  lifetime  had  paid  the  Swinb.  sro. 
said  1000/.  to  the  said  Anne,  &c  and  as  to  the  said  1000/.  ^L^msis! 
acknowledged  to   John  Ireland,   that  the   said  Sir  Thomas  Ooid8b.i4s! 
had  also  paid  them  to  the  said  J.  Ireland,  &c.  quodque  separates 
recogmUiones  praH^  tfc*  sic  ut  prafertur  separatim  recognita  per  (d)  i  BrownL 
JmndeM  4*  (</)  cocinam  ipsius  Meriella^  et  ea  intentione  ad  ipsas  ^^*  m^^°705 
Hdenam  4*  Jnnam  Vaux  de  debito  suoprad!  defraudand^  minime  ^  joiiea9i,  9S. 
€9mierat  ei  ium  cancellaf  adhuc  remanet  (a)  :  and  further  the  plain 
tiffii  said  that  the  said  Meriel  the  day  of  the  writ  brought,  sc.  14 
Febr.  anno  6  Jac.  Re^  had  divers  goods  and  chattdls,  which 
were  of  the  said  Sir  Thomas  the  day  of  his  death,  in  her  hands 
to  be  administered,  to  satisfy  *the  plaintiflPs  debt,  praterquam  [  *  109  a.  ] 
bona  et  catalla  ad  valenf  prad!  100/.  pradC  nup^  Begin*  in  Jbrmd 

Cat  recognif^  S^c.  upon  which  the  defendant  {e)  demuored  in  W  Bridg. si. 
r.    And  the  case  was  argued  by  the  defendant's  and  plaintifis' 
eoansel  at  the  bar  in  several  terms ;  and  the  defendant's  counsel 
conceived  that  the  replicationwas  insufficient  as  well  for  the  man- 

U)  The  plaintiffis  allowed  to  reply  to  eve-  S.  C.  [1  Salk.  S91.  Garth.  4JS.  19  Mod.  155. 

lyJB^pnent  or  other  debt,  or  payment  plead-  Holt.  90S.]  Trethewy  v.  Ackkmd,  9  Saiind.  50. 

'  a^  or  Co  come  or  one  of  them  omitting  the  But  it  is  said  to  be  we  better  wa^  to  answer 

Wil,wiUiaul  being  guilty  of  duplicity.  Tumor's  only  such  judgment  as  the  plaintiff  knows  to 

M»»aBte»  8  Co.  189.  yoL  nr.  p.  405.    Mason  be  obtained  by  fraud.  Vid.  Serjeant  Williams't 

▼•  ftmtfoH^S  Mod.  56.  Scenes  v.  Det,  1  Let.  note  (9)  Handcocke  v.  Prowd,  1  Saund.  557.  b. 
ftU   Mim  V.  S^ernumt  i  Lord  Raym.  965. 
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ner,  as  for  die  matter:  concerning  the  manner  for  foilr  reasons. 
Argmnentofor  i.  Because  the  plaintiffs  in  their  replication  have  alledged,  that 
t  e   e  en  anu  ^j^^  ^^jj  recognizance  of  SOOl.  to  the  said  John  Brudnel  made^ 

was  pro  secwrttate  solutionis  400/.  &c.  and  so  have  taken  a  bare 

averment  against  the  recognizance,  which  is  matter  of  record, 

for  Sir  Thomas  by  the  said  recognizance  acknowledges  himself 

to  be  indebted  to  the  said  J.  Brudnel  in  SOOL  to  be  paid  such  a 

day,  and  the  plaintiffs  have  alledged  that  it  was  made  for  surety 

of  the  payment  of  400/.  but  the  plaintifis  ought  to  have  shewed 

-that  there  was  a  defeazance  made  by  deed  for  the  payment  of 

400/.  &c.  for  a  recognizance  may  be  defeated  by  deed  in  writing, 

but  not  by  bare  agreement.     $.  The  like  exception  was  taken, 

because  they  have  alledged,  that  the  said  recognizance  to  the 

said  J.  Moor  was  made  pro  seatrif  perfbrmaf  quarwiiP  cowoeih' 

tion\  Sfc,     3.  If  such  general  pleading  should  be  admitted ;  yet 

it  ought  to  have  been  shewed  when  the  400/.  were  to  be  paid ; 

but  now  it  doth  not  appear  whether  he  paid  it  at  the  day,  before 

the  day,  or  after  the  day ;  for  a  replication  ought  to  contain  con- 

(a)  Co.  Lit.       venient  {a)  certainty ;  so  that  it  may  appear  to  the  court  that  the 

(ftj^Crijac.       plaintiff  has  cause  of  action.     4.  Where  they  alledge  that  the 

6i6, 1  Brownl.  recognizance  to  the  said  J.  Moor  was  made  tor  penorming  of 

f^M      fco     covenants,  and  that  none  of  the  covenants  were  broke,  they 

d^.678%5«!    ought  to  have  traversed,  s.  that  it  was  not  acknowledged,  \b)pro 

Cr.  £1. 102.       vero  et  justo  debito,  for  thai  was  expressly  alledged  by  the  defen- 

734  7S5  sla '  ^^°^  ^"  ^^®  ^^^'     '^^  ^^  ^^^  matter,  the  defendant's  counsel  con- 

1  Brownl.  S3,  ceived  the  replication  insuificient  for  two  reasons.     1.  Because 

bo.  80. 116,  although  J.  Brudnel  had  accepted  400/.  in  satisfaction  of  the 

VZ'  S^«* la^'  statute  of  SOOL  yet  in  law  the  statute  remains  in  force,  and  he 

Too.  rioy,  o9.  .    ,  •'  .  .  i        -i  i»      i  •         t         » 

iJTP.  2  BrownL  might  sue  execution  against  the  detendant  upon  it  when  he 
81,82,83.  would,  and  therefore,  if  she  should  pay  debts  by  specialty  before 
18*1.  Oodb?39'.  ^'^  ^^^^  ^^  record,  the  defendant  may  be  charged  by  a  (c)  De» 
1  Leon.  320.  '  vastavit^  and  thereby  not  only  her  own  lands  and  goods,  but  her 
*  i^i"'  ^^'      body  also  will  be  subject  to  execution  upon  the  said  recogni- 

1  Sid.  347. 397  zauce  of  800/.  And  it  was  said,  that  this  case  at  bar  difiers 
S98.412. 1  '  from  (d)  Tumor's  case,  reported  by  me  in  the  eighth  part  of  my 
21  ""21^^^  reports,  fol.  132.  for  there  Billet  who  had  the  judgment  not  only 
sos!  2  Saund!  accepted  60/.  in  plenam  satisfacf  et  exonerationem  of  the  judgment 
403.  Cr.  Car.  of  100/.  et  obtulit  et  adhuc  qffert  ad  relaxand\  etc.  vel  ad  cognos^ 
2?i  Vent^?*  ^^^  5fl//£^c//W  in  cuf^j  SfC.  and  that  the  defendant  deceptive  et 
2!  Vent.  S60,  ^^  ifUentione  ad  de/raudand^  et  dedpiend^  pracT Edroardum  T\trnor^ 
Allen  39.  Style  SfC,  de  Justo  debito  suo  cogn'  sathfactionis^  ^c,  distulit  Sp  adhuc  dif" 

29!  196  197.'  *^^^^  ^^*  ^^^  '°  ^^^  ^**®  ^^  ^^^  ^^  ^^^^  "^^  appear,  that  the  said 
219, 220.  Cr.  John  Brudnel  ever  offered  either  to  release  or  acknowledge  sa^ 
Jac.27o,  i^i.    tisfaction,  &c.  for  then  default  had  been  in  the  defendant,  as  it 

2  J  ^^  ^^*  ^^  Tumor's  case;  but  '•in  this  case  such  default  does  not 
(rf)Tjone8  9r  *^PPCfir  to  be  in  the  defendant.  2.  The  plaintifis  in  their  repli- 
9i.                   cation  aver,  that  the  said  recognizances  remain  not  dischai^ged 

by  covin  of  the  defendant,  &c.  to  the  intent  to  defraud  the  plaia-^ 
tiffs  of  their  debt ;  and  she  alone  cannot  commit  covin,  for  covin 
ought  to  be  betwixt  two,  and  therewith  agrees  36  H.  6.  19.  a.  !>• 
where  in  debt  by  the  prior  of  D.  against  Hugh  Lacy,  the  de* 
fendant  pleaded  foreign  attachment  in  London  at  his  own  suit  ; 
the  plaintiff  would  have  averred,  that  the  plaint  which  was 
affirmed  by  the  said  Hugh  against  the  prior,  was  to  make  th^ 
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prior  lose  his  debt,  and  the  Prisot,  Chief  Justice,  said,  as  to  the  (?)  ^r.  Coilu- 
coyin  (a)  it  seems  here  that  it  is  not  to  the  purpose,  for  the  said  (J,^"^  ^^u.  92«- 
Hugh  ctonot  affirm  the  said  plaint  by  covin  of  himself  alone;  8winb.330. 
for  covin  ought  to  be  betwixt  two,  &c.     And  in  P.  C.  in  Tal-  |||  Carthew 
boise's  case,  54.  b.  it  is  held,  that  covin  (according  to  the  true  (^^  \  n^n  922. 
definition  of  it)  is  a  secret  assent  determined  in  the  hearts  of  Swinb.  sso. 
two  or  more  men,  to  the  prejudice  of  another.     And  afterwards  ^^^  ^x^^^' ^}^' 
the  case  was  argued  in  Pasch.  10  Jac.  Reg.  by  the  Justices ;  and  170, 171'. 
judgment  was  given  for  the  plaintiffs.     And  in  this  case  these  Cr.  Jac.  626. 
points  were  Unanimously  resolved :  Vaugh.  los. 

!•  That  the  defendant's  bar  was  repugnant  in  itself;  for  first  Resolved :  1. 
the  defendant  pleads,  quod  ipsa  plene  administravit  omnia  bona  *^?  defendaDU 
4*  tataUa  qtue  Juer^  prted^  Thomce  tempore  mortis  siue  Sf  quod  ipsa  nant  in'use^' 
mtUa  habet  bona  et  catalla  qucejuer'  ejusd^  Thonue  tempore  mortis  in  first  aver- 
nutin  manibus  suis  administrand^  nee  kabuit  die  impetrationis  bre-  chSiel8*&c°** 
m  ariginalis  prad!  (6)  prceterquam  bona  et  catalla  ad  valentiam  of  to  the  value  of 
the  debt  to  the  King  and  the  several  debts  by  the  said  several  ^i^  "aid  recog- 
recogniasances  by  which  she  confesses,  that  she  has  sufficient  in  aftcrwaiis" 
her  bands  to  satisfy  them.     And  afterwards  she  pleads,  quod  ipsa  goods  and 
mMa  alia  site  phnra  habet  bona  seu  catalF  qua  faer^  prced^  Thorn*  chattels,  &c. 
iemf  mortis  sudB  in  manibus  suis  administrand^  prceterquam  bona  et  not  sufficient 
adaUa^  qua  non  stifficiunt  ad  satisfaciend*  prad^  separalia  debita,  to  satisfy 
which  is  merely  and  ex  diametro  repugnant  to  that  which  she  ^®"' 
had  confessed  before. 

2.  It  was  resolved,  that  if  she  had  only  pleaded,  quod  ipsa  ortdSs"/^*^ 
JKWi  habeti  nee  die  impetraiion*  originaP  prced^  habuit^  aliqua  bona  tor  ought  to 
ei  caiatta  que  Juet^  prted^  Thd  Tresham^  tempore  mortis, sius^  prcB"  plead  that  he 
terquam  bona  et  catalla  non  attingentia  ad  satisfaciend'  debita  and  chaftel?* 
prcedf  aut  qua  non  sufficiunt  ad  satisfacien^  debita  pracPf  or  a  except  to  the 
plea  to  such  effect,  that  such  plea  had  been  (c)  insufficient.     For  ^*J"^®*  ^^ 
the  executor  or  administrator  either  ought  to  plead  as  the  defen-  \f\^  ^^  ^^^^^ 
dant  does  in  this  case,  sc.  that  she  has  not  goods  or  chattels,  &c.  assets  to  sa- 
prdeterquam  bona  et  catalla  ad  valentiam  debif  prced^^  and  so  con-  *»sfy  the  debu  ^ 
fessed  that  she  has  sufficient  to  satisfy  them ;  or  iftlie  truth  be,  that  ^^^  ^^^  \^ 
she  has  not  assets  to  satisfy  the  debts  of  record,  then  to  confess  has  not  goods 
how  much  she  has,  scilicet  that  she  has  not  goods  and  chattels,  &c.  ^^^  chattels, 
prteterquam  bona  et  catalla  ad  valentiam  01  a  {d)  sum  certain  (b)  the  value  of  a 
is  non  ultra,  qua  eisdem  debitis  obligaf  Sf  onerabilia  existuntj  but  sum  certain, 
she  ought  not  to  say,  prceterquam  bona  4*  catalla  non  excedentia,  f^ccep^^iwds 
out  qua  non  sufficiunt  ad  satisfaciend^  debita  pradicta,  for  the  un*  and  chattels 
certainty,  ♦for  to  that  the  plaintiff  cannot  reply,  whereupon  a  [  *  110  a.  ] 
certain  issue  may  be  taken ;  for  if  the  truth  of  the  case  be,  that  not  exceeding, 
she  has  assets  to  satisfy  all  the  debts  of  record  but  a  penny,  or  not^safficrent 
in  half-penny,  or  other  small  sum,  such  plea  would  be  true;  to  satisfy  the 
Md  an  executor  or  administrator  is  privy  and  represents  the  «aid  debts. 
person  of  the  testator  or  intestate,  and  by  intendment  of  law  has 
Jiotice  of  the  certainty,  and  certain  value  of  goods,  and  there- 

(i)  The  onussion  of  stating  a  certain  sum  is  the  executor  has  not  above  what  will  satisfy 

■>oe  form,  and  the  sum,  if  stated,  is  neither  the  judgment,  and  consequently  the  omission 

JJ^teriil  nor  traversable.    For  if  an  executor  is  but  form  and  cannot  be  taken  advantage  6f 

rad  a  Judgment  obtained  against  him  for  a  upon  a  general  demurrer.    Parker  v.  Atfield, 

"'Bkdreapound8,and  that  he  has  notgoods,  ex-  1  Salk.  312.     Moony,  Andrews,  Hob,  133. 

^to  thevalueof  a  hundred  5hillings,and  the  Vid.  Serjeant  Williams's  note(7)  Handcocke  v. 

P^^iotiff  proves  that  he  has  100/.,  yet  he  gains  Prowd,  I  Saund.  333. 
'^^'tluDg,  for  the  substance  of  the  pica  is,  that 
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fore  he  ought  in  that  case  to  plead  c6rtaanlyi  as  in  afbreaaid^  as 
well  as  the  heir  when  he  pleads  detainment  of  charters  in  a  writ 
When  in  a  of  dower,  he  ought  to  shew  the  (a)  certainty,  because  be  is  pri« 
the  heir  Dieadt  ^^^  ^^  Otherwise  it  would  be  in  the  case  at  bar  a  device  to  bar 
detainment  of  poor  creditors  (an  usual  attempt  in  these  days)  of  their  true  and 
charters,  he  jQst  debts ;  and  therefore  such  innovation  in  pleadings  tending 
the^^rUi^tlT  ^^  ^  dangerous  a  consequence,  was  utterly  condemned  und  voce 
of  them.  pfT  totam  curiam. 

s.  The  general  ^*  ^^  ^^  resolved,  that  such  (&)  general  pleading,  k.  that  such 
pleading  in  recognizance  was  made  pro  vera  solulianef  i^c.  or  pro  performor- 
^^  Sd*^^**"  ^^^^^  «>«w«^«witt»f,  4"^.  (because  the  creditor  who  is  wholly  a 
urithont  sped-  Stranger  to  it,  and  has  no  means  in  law  to  know  the  particular 
fyingtheday  certainty,)  was  good  enough,  vide  Plow.  Com.  85.  a.  b.  in 
that^ttie^eww  broker's  case,  and  18  H.  8.  1.  a.  b.  &c  And  although  they  do 
sum  was  paid  not  (c)  specify  the  certain  day  of  payment,  nor  that  the  lesser 
before  or  apon  sum  was  paid  before,  or  upon  the  day  of  payment,  yet  the  plead- 
menlr^^^**'^"  ^"8  is  good  in  this  case,  for  admit  that  the  payment  was  after  the 

day  ot  payment,  yet  when  the  said  John  Brudnel  accepted  the 
lesser  sum  inplenam  exonerationem  of  the  said  recognizance  of 
800/.     This  a  good  ground  for  the  plaintiffs  to  aver,  that  hv 
fraud  of  the  defendant,  and  to  the  intent  to  defraud  the  plaintim 
of  their  debt,  the  recognizance  was  not  discharged  nor  cancel- 
ed :  the  which  the  defendant  has  now  confessed  by  her  demurrer, 
but  she  might  have  taken  issue  upon  it,  and  left  it  to  trial  of  the 
country  upon  the  evidence,  declaring  the  truth  of  the  case. 
4.  The  general       4.  It  was  resolved,  that  although  they  have  not  alledged  spe- 
freo^ifTsnf^      ^^^^  matter,  as  in  Tumor's  case;  sc.  that  the  conusee  (df  offered 
ficient,  with-     and  was  ready  to  release,  or  acknowledge  satisfaction ;  yet  it  was 
th^  ^ h^^'^^      resolved,  that  the  {e)  general  allegation  of  fraud  in  the  case  at 
usee  offered"     ^^^  ^^  sufficient,  as  it  is  resolved  in  Talboise's  case,  that  gene- 
and  was  ready  ral  averment  of  covin  was  good,  because  covin  is  so  secret, 
to  release  or     whereof  by  intendment  another  man  cannot  have  knowledge. — 
satisfiictlonf^     ^^^  if  of  the  special  manner  of  covin,  which  (as  it  is  there  held) 

ex  vi  termini  ought  to  be  betwixt  two  by  intendment  of  law,  a 
C  *  1 10  b.  ]  stranger  *cannot  have  knowledge,  a  fortiori  in  the  case  <^  frauds 
(a)  Dy.  330.  pi.  which  may  be  in  the  heart  of  one  only,  for  if  one  by  deed  makes 
i^5?'^6r^1i8*^^  a  fraudulent  gift  of  his  goods  to  divers  who  know  not  of  it,  it  is 
H.  a!  i.'a.  b.  ft*aud  only  in  him  who  makes  it;  and  so  it  was  adjudged  in  Tur- 
9  E.  4. 47.  a.  nor's  case,  that  fraud  may  be  in  one,  or  of  one  part  only.  And 
Perk?sect.356.  ^^^  ^  much  as  the  replication  was  good,  as  to  the  debt  of  800/. 
Plowd.85.*a.b.  to  John  Brudnel,  and  the  defendant  has  confessed  in  her  bar, 
v'^*  ^fi^'  ^  ^^^^  ^^^  '^^  assets  to  satisfy  all  the  recognizances,  for  this  rea- 
I4!i7.  G^db.  ^^"  ^^^  plaintiffs  shall  recover  their  debt  of  600Z.  due  by  the 
370.  Co.  Lit.*  said  bond.  And  although  of  itself,  and  ex  vi  termini^  {/)  caoina 
^6.  b.  Doct.  ought  to  be  betwixt  two ;  yet  when  it  is  coupled  with  fraud,  which 
\h)  \  Brown.  ^^Y  ^^  committed  by  one  only,  the  Court  shall  adjudge  upon 
5t.  Bridg.  81.  the  matter,  and  not  upon  the  strict  etymology  of  the  word;  and 
f  J  ^*'*  oi'  M  ^^  ^^^  addition  of  covin  be  in  vain,  then  the  Court  ought  to  ad- 
Doc!'p7.6]A7i'.  ju^g^  upon  the  word,  5.  fraud,  which  may  be  committed  by  one^ 
Raym.  304.  et  plerumque  dum  (s)  proprietas  verborvm  aitenditwr  sensus  veriia^ 
(e)Doc  pi.  171*  ^^  amiftitur.  And  the  Chief  Justice  said,  quod  MBpe  in  eapiiotie 
^•^blrtt'in' J^^ -fi^^^  £%'ft«s  Dei;  for  the  defendant's  bar  was  altogether 

snfficient,  in  not  aTerring  that  th^  joint  obligor  bad  not  paid  the  recognizances.  (d)  aCo. 

ISt.  U  153.  a.  (e)  Plowd.  54.  b.  Raym.  904.  (/ )  1  Sid.  f  1.  (g-)  7  Co.  S7.  b.  Cilvia's  case. 
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insufficient ;  for  the  defendant  lias  averred,  that  Sir  Thomas 
had  not  paid  the  debts  due  by  the  said  recognizances  in  his  life, 
nor  his  administrator  after  his  decease ;  but  (a)  has  not  aver- 
red, that  Francis  who  was  jointly  bound  with  him  in  all  the  re- 
cognizances had  not  paid  them,  whereby  the  bar  was  insufficient.  If  the  plea  in 
And  if  the  bar  be  (b)  insufficient  in  matter,  and  the  writ  and  de-  bar  beinsaf* 
daraUon  good,  and  the  replication  superfluous,  without  any  mat-  ter  aodthe 
tcr  which  impugns  or  destroys  the  action,  the  plaintiff  shall  have  writ  and  deda- 
judgpnent  as  it  has  been  oftentimes  ruled  and  adjudged ;  quod  ^^^J?  ^^'. 
Jiat  ctmeessum  per  tof  Cur'^  and  afterwards  judgment  was  given,  Sitionwi^^" 
and  entered  for  the  plaintifis,  and  execution  awarded  according-  flaooi  withoot 
ly,  vide  the  third  (c)  point  in  Tumor's  case,  a  good  judgment  "K?*"®*^ 
in  these  days,  where  executors  and  administrators  contend,  by  ^dett!^"^* 
fraud  and  subtle  and  cunning  pleadings  and  devices,  to  bar  ere-  the  action,  the 

ditors  of  their  lust  and  true  debts;  and  observe  well  the  third  pi^otiff shall 

.   ^  I     J  •     »T»         ^  nafejnagment 

point  resolved  ni  Tumors  case. 

(a)  1  BrownL  51.  Swinb.  3S0.  (Jb)  1  BrownL  51.  Co.  Lit.  503.  b.  Doct.  pi.  69,  70.  SS5.  Cr.  Car. 
5.  8  Co.  153.  b.  and  note.  Palm.  t87.  Cr.  Jac.  153.  Lit.  Rep.  541.  Oodb.  158.  Dong.  595.  fl  L. 
Kaym.  1097.  Strange  505.  2  Show.  560.  (c)  8  Co.  155.  b. 

N.  B.    What  in  former  editions  formed  the  last  paragraph  in  thb  case^  is  in  the  present 
edition  placed  at  the  end  of  the  Case  of  Avowry,  ante  p.  40. 


ROBERT  MARYS'S  CASE. 


Trin.  10  Jac.  1. 


A  CoFTBOLDBR  having s right  ofcommonmay  have  an  action  on  the  case  Crooatb 
against  a  stranger  for  putting  beasts  into  the  common,  by  which  he  cannot  lifj^nys. 
have  hb  common  of  pasture  in  so  beneficial  a  manner  as  before.  Pt.  IX^lll  b« 

But  if  the  tre^MUs  be  so  small,  that  the  commoner  sustuns  no  loss,  ttie 
commoner  shall  not  take  the  beasts  damage  feasant,  nor  have  any  action 
lor  the  trespass. 

But  the  lord  of  the  soil  may  have  an  action  of  trespass,  be  it  greater  or  less. 
If  the  plaintiff  declare  that  the  defendant  put  in  his  c^e,  &c.  and  it  be 
found  that  he  did  not  put  them  in,  but  that  they  came  in  by  escape,  the 
plamtiff  shall  have  judgment,  for  the  eating  the  grass  is  the  substance.  S. 
C.  [1  Brownl.  197.  S  BrownL  $S*  146.]  Qy.S.  CGodb.  185.  nom.  Mwnriit 
Cssf. 


Edwakd  Crooatb  brought  an  action  on  the  case  against  Robert  WiachiEntr. 
Marys,  and  declared,  that  William   Winter,  gentleman,  was  ^'* 
seised  in  fee  of  the  manor  of  Town-Barningham,  whereof  an 
house  and  two  acres,  and  two  rods  of  land  in  Town^Barning- 
ham  are,  Sec  parcel,  and  demised,  and  demisable  bv  copy,  Sec. 
in  fee  for  life,  or  years.    And  whereas  the  said  William  and  all 
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those  whose  estate  he  has  in  the  said  manor  with  the  appurte- 
nances, pro  tenentibus  custumariis  suis  prtsS  messuagii  2  acr'  et  2 
ToS  terr€e  cumpertiri  hahuenmty  ei  a  toto  tempore  cujus  contrarii 
memoria  hominum  non  existit  habere  consueverunt  communiam  pas* 
tw^  in  quadam  pecid  pastut^  corU^  per  astimationem  septem  acras 
vocaf  Tow-Bamingbam  Common,  jaceti*  in  Town^Bamingkam 
pnetT  pro  omnibus  equis  et  vaccis  suis  levant*  et  cubanfj  i^c.  quoli' 
bet  anno  omni  tempore  anni  tanquam  ad  proeS  messua^^  Sfc.  pertiti^ 
and  conveyed  a  grant  by  copy  of  court-roll  of  the  said  manor 
of  the  said  house  and  land  with  the  appurtenances  to  the  plain- 
tiff and  his  heirs,  according  to  the  custom  of  the  manor,  by 
force  of  which  he  entered,  and  was  and  yet  is  seised  of  the  said 
messuage  and  land  with  the  appurtenances,  et  prteS  Robertus 
machinans  et  intendens  ipsum  lidward  de  communid  pastur^  sua 
prtedt  in  prad!  pecia  pastw/^  continent  per  asttmationem  7  acr^ 
vocaf  Town-Bamingham  Common,  habend*  minus  juste  impe^ 
dire  et  de  prqficuo  sua  inde  totaliter  deprivare^  primo  die  Maii^ 
ami  regrC  dxmi  Re^  nunc  AngV  7  equos^  boves  et  vaccas  suas  in 
prad^  peciam  pastur^j  conf  per  astimaf  7  aa^  vo(f  Town-Bar- 
ningham  Common,  posuitj  et  herbam  ibid* crescen*  cum  equis^  bobuSf 
et  vaccis  suis  depastusjuit,  conculcavU^  et  consumpsity  with  conti- 
[  *  112  a.  1  nuance  a  prad*  prim*  die  Maii  ari  *septimo  suprad*  usque  fesf  S. 

Mich*  Arch*  tunc  proxim*  sequen*  per  quod  idem  Edward  existens 
per  tof  idem  tempustenens  customarius  prced!  messuag  et2  acr^  et 
2  rod^  terra  cum  pertin*  communiam  pastur'  suamprced^  pro  equisj 
bobus  et  vaccis  suis,  in  tarn  amplo  et  beneficiali  modo  prout  ipse 
prteantea  habuity  i^c.per  tempus  illud  habere  nonpotuit,  sedprtH 
^ficuum  suum  inde  per  tof  idem  tempus  amisit  ad  damn*,  S^c*  40/. 
the  defendant  pleaded,  non  cuLf,  and  the  jury  found,  quod  quoad 
positionem  equorum,  bomum^  et  vaccarum  ipsius  Robert  Marys  in 
infrascripf  peciam  pastur^  vocal  Town-Bamingham  Common, 
interius per* prced*  Rob*  Jieri  supposif  dicunt  super  sacram*  stmm 
quod  prad*  Rob*  Marys  non  est  inde  culpabiV  prout,  S^c.  et  quoad 
depastur'y  conculcation*  et  consumption*  herba  infrascripf  in  infra-- 
scripf  pecia  pastur^  vocaf  Town-Baminsham  Common  infra^ 
scrip f  equis,  bobus,  et  vaccis  per  tempus  injrascripf  juratof^  pmi! 
dicunt  super  sacram*  suum,  quod^  prceH  Rotf  Marys  est  inde  adj^ 
et  assid*  damna,  S^c.  (a)  And  this  plea  began  Hil.  7.  Jac.  22^. 
rot.  336.  and  was  oftentimes  debated  by  the  Serjeants  at  bar,  and 
by  the  Justices  at  the  Bench :  and  it  was  argued  ex  parte  def. 
that  the  wrong  found  by  the  jury  is  not  the  wrong  whereof  the 
plaintiff  in  his  action  on  the  case  has  complained ;  for  he  has 

(a)  It  is  not   necessary  for  the  plaintiff  that  if  he  prore  a  title  to  the  parUcular  right 

to  set  out  in  his  declaration  any  title  to  the  claimed,  a  variance  will  not  be  fatal,  tot  the 

common,  dther  by  prescription  or  otherwise,  disturbance  is  the  gist  of  the  action,  and  the 

but  only  to  all^e  that  he  is  possessed  of  cer-  title  is  mere  inducement  and  not  traversable, 

tarn  land,  &c.  (as  the  case  may  be),  and  by  Bull.  N.  P.  76.    Strode  v.  J^r/,  4  Mod.  484. 

reason  thereof  has  a  rig^t  of  common  in  such  But  if  the  plidntiff  undertakes  to  set  out  a  ti» 

a  place  for  his  commoiuible  cattle,  levant  and  tie,  and  sets  it  out  insufficiently  the  dedan* 

couchant   upon  his  land,  &c.     Atkinson  v.  tion  is  bad.    Dom  v.  Gashjordf  1  Salk.  569. 

Teoidale,  3  Wils.  378.    Bean  v.  JBloom,  ib.  S.  C.   [l  Com.  44.  Carth.  452.    Crowthtr  v. 

458.  and  vid.  Sidlxtti  v.  Saltvey,  2  Bam.  and  Oldfletd^  8  L.  Raym.  1230 ;  and  vid.  Serjeant 

Aid.  360.    If  the  plaintiff  shoidd  unnecessa-  Williams's  note  (2)  Mettor  y*.  Sprnteman,  I 

rily  state  his  title  in  the  declaration,  it  seems  Saund.  346. 
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complained  of  a  misfelisance,  And  th6y  have  found  a  nonfeasance^ 
which  is  against  the  plaintiff,  for  he  has  declared  that  the  defen- 
dant |»o^t/m7m^  52/a,4*c.  which  is  a  wrong  and  a  misfeasance,  and 
the  jury  have  found,  quod  nan  posuit,  etc,  but  that  his  cattle  have 
depastured,  &c.  which  ought  to  be  by  (a)  escape,  which  is  a  non-  (<>)  Oodb.  185. 
feasance,  and  many  cases  were  put  on  this  ground. 

But  as  to  that  it  was  resolved,  that  the  action  notwithstanding  Resolution : 

that  was  well  maintainable;  for  the  Judcres  in  finding  of  verdicts  l!?fsfL"®"Jf 

,  .1  I  /TV     •      °  •         .         °  »  maintainable, 

rather  respect  the  Substance  (6)   than  the  circumstance;  and 

therefore  in  the  case  which  concerns  the  life  of  a  man,  which  is  (6)  2  Roll.  ^04. 
more  favoured  than  any  thing  in  the  world,  Judges  regard  the  Cr.  Jac.  i36. 
substance,  and  not  the  circumstance :  as  if  A.  B.  and  C.  are  Yelv.  us^  i^' 
indicted  for  killing  J.  S,  and  that  A.  struck  him,  &c«  and  the  Brownl.  slis, 
others  were  present,  abetting,  &c.    And  the  jury  find,  that  A*  V^\,^^P^'  *• 
did  not  strike  him,  but  that  B.  struck  him,  and  that  the  other  piowd.  loi.  b. 
two  were  present  abetting,  &c.  this  (c)  is  a  good  verdict,  for  it  is  (c)  Anteaar.bl 
but  circumstantial  who  struck  him,  for  in  law  it  i?  the  stroke  of  ttBOe'sPl-Cor. 
them  all.    ^.  It  was  well  observed,  that  the  declaration  is,  that  ^  p'o^t.  119,  hi 
the  defendant  put  in  his  cattle  1  Maii^  tfc%  and  thatajpr^nf  119.  a«* 
1  Mail  they  continued  there  till  the  feast  of  St.  Michael,  now 
the  jury  have  found,  quoad  positionem  non  cUlp*  prouty  S^c.  which 
is  the  first  day  of  May:  but  the  jury  have  found  quoad  depasf 
concukafj  ^cper  tempus  ififra  conienf^  sc.  a  primo  die  Maii  usque  (^  ^  BrowoL 

Jies^  &  Mich,  they  found  him  guilty,  prout.     So  that  the  jury  197. 2  BrownL 
have  found  the  continuance,  &c.  in  the  sattie  manner,  and  for  ^^»  ^^'  ^  ^^^' 
the  same  time  as  the  plaintiff  has  alleged ;  and  the  plaintiff  is  a  f  joDet  157.  * 
stranger  to  it,  and  therefore  come  the  defendants  cattle  by  Co.  Lit.  56.  a. 
escape,  or  otherwise,  the  consumption  of  the  grass,  and  so  the  ^g^  ^^^  ^®P* 
destruction  of  his  common,  that  is  the  substance  and  cause  of  147.  cr.  EL 
the  actioni  (b)  :  and  so  it  was  adjudged,  Hil.  6  Jac.  in  this  court,  ^64. 
88  it  after  appears,    f  2.  It  was  oQected  ^that-one  commoner  [  *  112  b.  ] 
shall  not  have  an  action  for  consumption  of  the  grass,  &c.  for  t  ^j"*  Nasaace 
then  every  other  commoner  might  have  an  action  for  the  same  bV.  Chimin,  u 
cause^  and  so  actions  for  small  causes  would  be  (d)  multiplied,  Br.  Action  snr 
which  the  law  will  not  permit;  and  for  that  Williams's  case  in  cofutde!^ 
the  Fifth  of  my  Reports,  fo.  72*  b.  of  a  common  {e\  chapel,  or  5  E.4.  s.  b. 

•church  an  action  on  the  case  doth  not  lie  for  nonfeasance  of  27H, a. fr.a. 
divine  service,  nor  for  a  common  nuisance  done  in  the  J  highway,  cr.  Jac!  446. 
Fide  (f)  27  H.  8.  «6.  a.  £7.  a.  and  (g)  5  E.  4. 3.  &C.  where  the  Nov.  120. 2  * 
law  denies  an  action  to  any  one  in  particular,  for  avoidini?  infi-  ?^"*  ^P«  *6- 

-.       ^. .         .  11  '^  *^  o  « Jonei  157. 

nite  actions  m  small  causes.  q^^  £1^  ^^4- 

To  which  it  was  answered  and  resolved,  that  notwithstanding  2  Brownl.  147. 
this  objection  the  {h)  action  lies  for  divers  reasons.     1.  It  is  evi-  l-^^*^  ^'  ®* 
dent,  that  a  commoner  may  take  the  cattle  of  a  stranger   (t)  0rJ5E.4.«.b. 
damage-feasant,  as  it  is  held  in  24  E.  3.  42.  a.  46  E.  3.  23. 1).  a)Cr.ELi99. 
15  H.  7.  2.  a.  b.  and  12.  b.  whfch  proves  that  it  is  a  wrong  and  aJv^btowiiL 
damage  done  to  hira ;  and  it  would  be  a  great  mischief  if  the  i48. 1  Roll., 
commoner  should  not  have  an  action,  for  then  all  the  feed  might  4^*  Yelv.iso. 
be  taken,  and  ate  by  many  sheep  and  other  cattle,  and  with  strong  ®<>^'^^ 
band  there  detained,  till  all  the  grass  is  consumed,  and  likewise 
with  sirpng  hand  driven  out,  so  that  the  commoners  could  not 
take  theia  damage-feasant,  or  the  cattle  after  the  grass  con-* 


■»«^ 


(b)  Acc.  Atkinson  v.  Teatdalc,  3  Wilt.  288. 
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sumed  might  e8C^>e  out,  and  then  by  the  argument  which  has 

been  made,  the  commoner  shall  have  no  remedy ;  and  then  the 

(a)  YelT.  130.    ^^^  ]oi^  q^  other  great  man  might  at  their  pleasure  deprive 

those  who  have  common  in  their  wastes,  of  their  common  there. 

2.  If  the  commoner  has  a  freehold  in  his  common,  and  the  lord 

or  others  will  feed  or  consume  all  the  grass  in  the  land  where 

the  common  is  to  be  taken,  the  commoner  shall  have  assise  (c) ; 

(6)  1  Brownl.    ^^  ^7  (^)  Consequence  the  commoner  in  the  case  at  bar  having 

idr.  Cr.  EL  '    common  but  at  will  by  copv,  shall  have  an  action  on  the  case : 

199. 466. 845.    as  if  a  man  has  common  oi  estovers  in  the  wood  of  another  in 

fee,  or  for  life,  and  the  owner  of  the  wood,  or  any  other  fells  all 
(c)  1  Brownl.  ^  (0  wood,  he  who  ou^ht  to  have  the  estovers  shall  have  assise, 
197.  fl  BrownL  for  it  IS  a  disseisin  of  his  common,  F.  N.  B.  58,  50.  and  if  he 

1^*  n  ^*^*      ^^'^  ^"^  ^  ^^^^  ^  ^^  estovers,  he  shall  have  an  action  on  the 

case,  H»  5  Jac.  in  Com.  Ban.  Edward  Buttolph  brouffht  an  ao- 
Buiio^  tion  on  the  case  against  R.  Kipping  and  others,  anddeclared, 

KiJL  ^^^  ^*  Oft^^y*  Knight,  was  seised  of  an  house  and  100  acres 

^^^'  of  land  in  Sowood  in  Norfolk,  and  that  the  said  Sir  Henry 

from  time  whereof,  &c.  had  used  for  him  and  his  tenants  of  the 
said  house  and  land,  to  cut  and  take  brakes  in  a  piece  of  heath 
called  Caronhill  in  Sowood  aforesaid,  for  their  fuel  to  be  spent 
in  the  said  houses  as  to  the  said  house  appertaining ;  and  so 
being  thereof  seised  demised  the  sud  house  and  land  with  the 
appurtenances  for  term  of  years,  &c  by  force  of  which  be  en- 
tered, and  was  thereof  possessed,  the  defendants  prcBmiuorum 
non  ignari  cut  down,  and  carried  away  three  loads  of  brakes  in 
the  said  place,  per  quod  the  plaintiff  could  not  have  brakes  for 
his  fuel  in  so  ample  and  beneficial  manner  as  before,  and  as  of 
right  he  ought,  &c.  The  defendant  pleaded  not  polity,  and  it 
was  found  by  verdict  for  the  defendant,  and  he  had  judgment 
*  113  a.  ]  accordingly.  3.  *For  {d)  &ierj  feeding  by  the  cattle  of  a  stran- 
197^  ^'^^"^    8^>  ^®  commoner  shall  not  have  an  assise  nor  an  action  on  the 

case^  as  his  case  is,  but  the  feeding  ought  to  be  such  per  quod 
the  commoner,  &c.  common  of  pasture,  &c.  for  his  cattle,  &c. 
habere  non  pohiit^  udproficuum  maan  inde  per  totum  id?  temptu 
i^^tma?*^  Mim^  ^.  So  that  if  the  trespass  be  so  small,  that  he  has  not 
that tbecom-  Any  loM,  but  sufficient  in  ample  manner  remains  for  him,  the 
BKHMrtmuiiit  commoner  shall  not  take  them  damaffe-feasant,  nor  have  any 
!II!JllI!tl2lL?l   action  for  it  (d)  ;  but  the  tenant  of  tne  land  mav  in  such  case 

not  take  the  cattle  damage  feasant,  nor  dUtrain  them :  otherwise  in  the  caae  of  the  tenant  of  the 


[. 


(c)  Thoug^  the  commoner  hath  a  freehold,  may  haye  an  action  on  the  cas^  and  fuch  an 

jet  it  is  St  his  election  either  to  have  an  anize  injury  wiU  satis^  the  averment  in  the  dedarac 

or  an  action  on  thecase.    Ayre  r.  Pymcomb,  tion  that  the  pudntiff  could  not  by  reason  of 

8tides  164.  the  defendant's  act,  enjoy  hu  cominon  in  so 

(a)  In  an  action  on  the  cas^  damimm  H  n^  ample  and  beneficial  a  manner  as  he  nught  do, 

Jwia  must  both  be  proved,  per  Cur.  in  PiU  and  the  plaintiff  need  not  prove  any  specific 

V.  ZetDir,  K.  B.  dtea  in  Serjeant  Hill's  copy  damage.    For  if  the  cattle  had  not  been  on 

of  the  rqiorts.    Where,  however,  cattle  are  the  common,  the  plaintiff*s  catde  n^ght  hsfe 

permitted  to  d^asture  Uie  common,  whether  eaten  every  blade  of  grass  which  was  consomed 

they  belong  to  a  stranger,  or  are  the  supemu-  by  the  ddfendant's.    lliere  b  also  another 

meraiy  caifcle  of  a  commoner,  and  wnether  ground  on  which  the  action  may  be  supported, 

thigr  are  driveo,  cr  escape  there,  a  commoner  which  is,  that  the  right  has  beoi  liyam,  and 
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baTe  ao  action,    ^d  tberefore,  if  my  servant  19  beat,  the  (a)  («^  ^  Browni. 
master  shall  not^iave  an  action  for  this  battery,  unless  the  bat-  \^'  *  BrownL 
tery  is  so  great  that  by  reason  thereof  he  loses  the  service  of  his    «  ' 
servant,  but  the  (&)  servant  himself  for  every  small  battery  shall  W  *n  ^"^^ 
have  an  action ;  and  the  reason  of  the  difierence  is,  that  the  i^f '49*  *  ^^ 
master  has  not  any  damage  by  the  personal  beating  of  his  se^ 
vant,  but  by  reason  of  a  per  quodf  viz.  per  quod  servititim^  4^« 
awusU :  so  that  the  original  act  is  not  Uie  cause  of  his  action, 
but  the  consequent  upon  it,  viz,  the  loss  of  his  service  is  the 
cause  of  his  action  (e)  ;  for  be  the  battery  greater  or  less,  if  the 
master  doth  not  lose  the  service  of  his  servant,  he  shall  not  have 
an  action.    So  in  the  case  at  bar,  the  lord  of  the  soil  shall  have 
an  action  for  trespass  done  in  the  waste  or  common,  as  an  imme-  /  \«  o  ^  p 
diate  trespass  to  him,  be  it  greater  or  less  (c),  but  the  commoner  915. 
shall  not  nave  an  action  but  by  {d)  consequence,  viz.  if  the  tres-  (^)  1  Brownl. 
pass  be  such,  ji^  quodprq/kuum  conummiie  ni^,  4^«  amisiif  or  j^Qf^ju  5« 
that  he  could  not  have  his  common  in  so  beneficial  manner  as  a.  5  co.  7S.  tu 
be  had  before.    4.  In  this  case  it  doth  not  judiciallv  appear  to  Moor  iso. 
the  court,  that  any  other  has  common  there  but  the  plaintiff  not! itolf * 
himself  and  therefore  the  colour  of  multiplication  of  suits  is  not  RoU.*Rep.S(»s« 
to  be  resembled  to  this  case:  and  it  is  true  for  a  nuisance  in  the  i?^Jt  ^^''* 
lii(l^way(«),  without  specUl  damage,  noDe  ohall  hare  a  private  ^'i^iS!tr. 
action,  for  it  is  not  damnum  privatum^  but  damnum  commune^  and  S7  H.  8.  sr.  iL 
therefore  it  ought  to  be  only  punished  and  reformed  at  the  2''^^^®b""^ 
King^s  suit;  for  a  public  nnsance  shall  not  be  reformed  at^the  ch^iii.  i.Br. 
suit  €){  a  private  party ;  for  the  damage  is  not  private,  but  pub*  NuMiice  1. 5  * 
lie :  but  privatum  damnum  sive  nocumentum  shall  be  reformed  bv  ^^'^^  Br. 
the  acdorof  the  private  parl^  grieved,  and  commme  tiocumel  t^*"^,^ 
tuM  at  the  suit  of  the  King,  who  is  the  head  of  the  whole  com-  Nwanee  99. 
monwealth :  but  a  trespass  done  to  many  commoners  is priva*  foco '^ %* 
luai,  and  not  commune  nocumentum :  and  so  it  is  adjudeed  in  97  Keb.  5s6.  T. 
Ass.  p.  6.  a.  presentment  was  in  a  leet,  that  J.  N.  hao  enclosed  Ra3nii.i60. 
such  lands,  which  ought  to  lie  in  common  for  all  the  inhabitants  ^"^'  ^^^* 

if  a  commoner  could  not  bring  such  an  action  the  lord  is  entitled  to  what  remains  of  the 

as  tlus,  because  lus  cattle  had  grass  enough  to  grass,  and  may  consume  it  himself,  or  permit 

prevent  them  from  starring^  he  must  permit  a  another  to  do  so,  provided  a  sufficiency  of 

wronig  doer  to  gain  a  right  by  length  of  posses-  common  is  left  for  the  commoner;  per  Btukr, 

sion.     WeUi  v.  Waiiing,  S  Black.  Rep.  1S33.  J.,  Hobton  v.  T\)dd,  4T.  R.  79. 

HoUon  y,  T\M,  4  T.  R.  71.    So  where  a  In  an  action  against  the  lord  of  the  manor, 

stranger  had  taken  from  the  common  the  ma-  the  plaintiff  must  particulariy  shew  the  suiw 

nure  of  the  cattle  feeding  diere,  and  the  iury  chai^  in  his  declaration,  but  in  an  action 

found  that  the  damage  sustained  by  the  plain-  against  a  stranger,  the  averment  that  he  could 

^Xa  commoner)  amounted  only  to  a  farthing,  not  enjoy  his  common  in  so  ample  and  be- 

the  court  refused  to  enter  a  nonsuit.  Pindar  v.  nefidal  a  manner,  u  sufficient,  and  the  defend- 

Wmdtworth,  9  ISast,  155.;  and  generally  any  ant,  if  he  justffies  under  a  licence  from  the 

obstraction  of  a  right  of  common,  or  of  a  lord,  must  show  that  sufficient  was  left  for 

rigjtit  of  way,  is  a  sufficient  cause  of  action,  the  commoner,    ^^nt^  v.  Feverdl^  2  Mod.  6. . 

per  LMedaie,  J.,  WilRami  v.  Morland,9  Barn.  Oreenhow  v.  Ihley  4-  others^  Willes,  619.  Vid. 

and  Cress.  916.    So,  where  a  commoner  dis-  Vin.  Ab.  Common,  H.  a.  pi.  45.    Aikimon  r. 

tndns  the  beasts  of  a  stranger,  he  need  not  TVaicb/Sf,  5  Wils.  290.    HoMtard  v.  CatUreO, 

shew  that  he  has  sustained  any  specific  injury.  1  Lutw.  107.    Seijeant  Williams's  note  (S) 

Brooce  St  More,  Styles,  4S8.  contra  WooUon  MeUor  v.  SpatevMn^  1  Saund.  946.  Vid.  n.  B. 

T.  Awer,  3  Lev.  104.  V^liams's  case.  Vol.  m.  p.  147. 

Bat  if  the  cattie  belong  to  the  lord  of  the  (s)  That  this  action  is  an  action  of  trespass 

manor,  or  be  put  on  the  common  by  his  licence,  vt  et  wrmt^  yvL  Woodward  v.  Wakon^  8  N. 

the  commoner  cannot  maintain  an  action,  un-  R.  489. 
less  he  has  sustained  a  spedfic  injury.    For 
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of  the  town,  &c«  ad  commune  nocumentum  inhabitdntium  vilke 
(a)2  RfowdL    prad^i  and  this  presentment  was  adjudged  void  :  £Dr  it  is  a  pri- 

148.  Co.  Ent«     yate  wrong  to  the  particular  inhabitants  of  this  particular  town, 
14.  pi.  It.         j^jjj  jjQ  public  common  nusance.     And  the  Chief  Justice  in  his 

argument  in  this  case  cited  two  judgments  in  the  point  in  this 

HoWind  court,  Trin.  41  EUz.  JSo^.  1536.  John  (a)  Holland,  Esq.  brought 

V.  an  action  on  the  case  against  Thomas  Lovell,  Esq.  and  others, 

j^^i\  defendants,  and  declared  that  the  plaintiff  was  seised  of  the  manor 

r  "llS^b^l  ^f  Chalkhill  *in  Larlingford  in  Norfolk,  and  prescribed  to  have 

the  case  by  a  Common  for  400  sheep  in  a  place  called  the  Plains  in  Larling- 

commoner,  ford,  as  belonging  to  the  said  manor,  the  defendants,  pramisso^ 

lies  against  a  ^n,,,  „^^  ignari.  With  their  sheep  did  eat  the  finrass  crowinff  in  the 

s^ranffei*  con*  ^  '  &  o  o  o 

turning  the  ^^^  place  Called  the  Plains,  per  quod  the  plaintiff  could  not 

grass  of  the  enjoy  his  common  there  in  so  ample  and  beneficial  manner  as 

hhshee  ^^^^  ^^  ^^  before,  and  as  of  right  he  ought  to  have,  to  his  damage 

quod,  Sic,  '^  ^f  ^OL    The  defendants  pleaded  not  guilty,  and  it  was  tried  by 

Nisiprius  before  Sir  John  Popham,  Chief  Justice  of  England, 

and  found  for  the  plaintiff,  and  he  had  judgment  and  execution. 

EngUmd  ^^^'  ^  J^^»  J^^*   1427*  in  Commune  Banco.  Norf.  Cceorge  (b) 

T.  England,  brought  an  action  on  the  case  against  this  Edward 

A^ISjJi  Crogate,  and  declared  that  the  Bishop  of  Norwich,  was  seised 

may  have  an  ^^  tne  right  of  his  bishoprick  of  the  manor  of  Thurgarton  in 

action  on  the  Norfolk,  and  that  the  plaintiff  was  a  copyholder  of  a  tenement, 

^ruiner  for  *  P^^ccl  of  the  manor,  and  prescribed  in  the  Bishop,  &c.  to  have 

feeding  his  Common  for  the  copyholders  of  the  said   tenement  f ,  for  all 

cauieonthe  horses,  COWS,  and  hogs  in  apiece  of  pasture  in  Basingham, 

qnod^c.^iU-  Called  Basingham,  Common,  &c.  at  all  times  of  the  year,  as  to 

Siongh  the  the  said  tenement  belonging ;  the  defendant  prcemissonan  non 

^ttle  came  in  ignarus  put  his  horses  and  cows  into  the  said  piece  of  pasture 

y  escape.  <^ied  B.per  quod  the  plaintiff  could  not  have  common  there  in  as 

(6)  t  Brownl.  ample  and  beneficial  manner  as  he  had  used  before,  &c.    The 

149.  Co.  Ent.  defendant  as  to  the  putting  in  of  his  cattle  pleaded  not  guilty, 
iis^a?^  ^  which  issue  was  found  for  the  defendant,  and  as  to  the  eating  of 
t  Salk.'  336.  the  grass  he  pleaded,  that  the  said  piece  of  pasture,  called  asr 

singham  Common,  adjoined  to  another  pasture  called  Baming- 
ham  Common,  in  which  the  defendant  had  right  of  common, 
and  that  these  two  commons  lay  open  the  one  to  the  other,  and 
claimed  to  have  common  in  Sasingham  Common  for  cause  of 
vicinage,  upon  which  common  for  cause  of  vicinage  issue  was 
joined,  and  found  for  the  plaintiff;  whereupon  judgment  was 
given,  and  executiofi  awarded.  In  which  case  both  the  points 
which  now  in  the  case  at  bar  were  in  question  were  adjudged. 
1«  Although  the  plaintiff  declared  that  the  defendant  put  in  his 
cattle,  &c.  and  it  be  found  that  he  did  not  put  them  in,  but  that 
rc)Oodb.i85.  they  came  in  by  {c)  escape,  yet  the  plaintiff  should  have  judg- 
(tf)  Ant  ii«.  a.  ment,  for  the  eating  of  the  grass  is  the  substance,     (d)  €•  It  was 

a^udged,  that  the  commoner  in  this  case  should  have  an  action 
on  his  case. 
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THE  LORD  SANCHAR'S  CASE. 


The  Record  of  the  Conviction  of  Carliel  et  dP. 


itfAi 


The  inquisition  taken  at  the  sessions  of  the  peace  of  the  lord  Lord  San- 
the  Kinff,  held  for  the  city  of  London,  at  the  Guildhall  of  the  p"  nc!-mt 
ci^  of  iA>ndon  aforesaid,  upon  Wednesday  the  27th  day  of  *~ 

May  in  the  10th  year  of  the  reign  of  our  lord  James,  by  the 
grace  of  God  of  England,  France,  and  Ireland  King,  Defen- 
der of  the  Faith,  &c.  and  of  Scodand  the  45tb,  before  James 
Pemberton,  Knight,  Mayor  of  the  city  of  London  aforesaid,  Ste- 
phen Soane,  Knight,  John  Garrard,  Knight,  Thomas  Bennett 
Knight,  Thomas  Low,  Knight,  Henry  Row,  Knight,  and  Henry 
Monntague,  Knight,  one  of  the  Seijeants  at  Law,  of  the  Lord 
the  King,  and  Recorder  of  the  said  city,  Justices  of  the  said 
lord  the  King  assigned  to  keep  the  peace  in  the  city  aforesaid, 
and  also  to  bear  and  determine  divers  felonies,  trespasses,  and 
other  misdemeanors  in  the  said  city  committed,  by  the  oath  of 
William  Palmer,  John  Pemberton,  Edward  Bishop,  John  Har-  Grand  Jury, 
rison,  William  Erbury,  Thomas  Nicholson,  Humphrey  Water- 
son,  John  Woodhall,  Zachary  Healing,  Richard  Downes,  Tho- 
mas Eagles,  Thomas  Dennis,  Richard  Taylor,  Meredith  Brough- 
ton,  and  Ralph  Hanson,  good  and  lawAil  men  of  the  body  of 
the  city  aforesaid,  who  say  upon  their  oath  aforesaid,   that 
Robert  Carliel,  late  of   London  yeoman,  and  John  Irweng,  indictment, 
late  of  London  aforesaid  yeoman,  not  having  Crod  before  theur 
eyes,  but  moved  and  seduced  by  the  instigation  *of  the  devil,  [  *  114  b.  ] 
on  the  11th  day  of  May  in  the  lOth  year  of  the  reign  of  our 
lord  James,  by  the  grace  of  God  of  England,  France,  and 
Ireland  King,  Defender  of  the  Faith,  &c.  and  of  Scotland  the 
45th,  at  London  aforesaid,  that  is  to  say,  in  the  parish  of  St. 
Donstan  in  the  West,  in  the  ward  of  Farringdon  without  Lon- 
don aforesaid,  with  force  of  arms,  &c.  feloniously  of  their  fore- 
thought malice  in  and  upon  one  John  Turner,  then  and  there 
l^ng  in  the  pea^e  of  God  and  of  the  said  lord  the  King,  made 
^  assault  and  an  afiray :  and  the  aforesaid  Robert  Carliel  with 
'  certain  gun  called  a  pistol,  of  the  value  of  5s.  then  and  there 
ch&rged  with  gunpowder  and  one  leaden  bullet,  which  gun  the 
aforesaid  Ro^rt  Carliel  in  his  right  hand  then  and  there  had 
^  held,  in  and  upon  the  aforesaid  John  Turner  then  and 
^^1*6  feloniously,  voluntarily,  and  of  bis  forethought  malice  did 
^oot  o£F  and  discharge ;  and  the  aforesaid  Robert  Carliel  with 
^  leaden  bullet  aforesaid,  from  the  gun  aforesaid  then  and 
^cre  sent  out,  the  aforesaid  John  Turner  in  and  upon  the  left 
P^  of  the  breast  of  him  the  said  John  Turner,  near  the  left 
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pap  of  the  said  John  Turneri  then  and  there  feloniously  struck, 
giving  to  the  said  John  Turner  then  and  there  with  therleadien 
bullet  aforesaid,  out  of  the  gun  aforesaid  then  and  there  sent 
out ,  in  and  upon  the  aforesaid  left  part  of  the  breast  of  the 
said  John  Turner,  near  the  aforesaid  left  pap  of  the  said  John 
Turner,  one  mortal  wound,  of  the  breadth  of  half  of  one  inch, 
and  of  the  depth  of  five  inches,  of  which  mortal  wound  the 
aforesaid  John  Turner,  at  London  aforesaid,  in  the  parish  and 
ward  aforesaid  instantly  died;  and  that  James  Irweng  felo- 
niously, and  of  his  forethought  malice  then  and  there  was  pre- 
sent, aiding  assisting,  abetting,  comforting,  and  maintaining 
the  aforesaid  Robert  Carliel  to  do  and  commit  the  felony  and 
murder  aforesaid,  in  form  aforesaid,  feloniously;  and  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid  say,  that  the  afore- 
said Robert  Carliel  and  James  Irweng  the  aforesaid  John  Tur- 
ner at  London  aforesaid,  in  the  parish  and  ward  aforesaid  in 
manner  and  form  aforesaid,  feloniously,  voluntarily,  and  of  their 
forethought  malice  did  kill  and  murder,  contrary  to  the  peace 
of  the  lord  the  King  that  now  is,  his  crown  and  dignity,  &c» 
^^d^i^^  And  afterwards,  that  is  to  say,  at  the  ffaol-delivery  of  the  lord 
gsoideiiYeiy.    ^^  King  at  Newgate,  holden  for  the  city  of  London  aforesaid, 

at  the  Justice- Hall  situate  in  the  Old  Bailey,  in  the  parish  of 
St.  Sepulchre,  in  the  ward  of  Farringdon  without  London 
aforesaid,  on  the  23d  day  of  June  in  the  10th  year  of  the  reign 
of  the  said  our  lord  James,  by  the  grace  of  God  King  of  Eng* 
laud,  France,  and  Ireland,  and  of  Scotland  the  45tn,  before 
[  *  1 15  a.  ]  James  Pemberton,  Knight,  Mayor*  of  the  citv  of  liondon  afore- 
said, the  reverend  father  in  Christ  John  Bishop  of  London, 
Thomas  Flemming,  Knight,  Chief  Justice  of  the  lord  the  King 
assigned  to  hold  pleas,  t^ore  the  King  himself,  Edward  Coke, 
Knight,  Chief  Justice  of  the  said  lord  the  King  of  the  Bench, 
Lawrence  Tanfield,  Knight,  Chief  Baron  of  the  Exchequer  of 
the  lord  the  Kin^,  Christopher  Yelverton,  Knight,  one  of  the 
Justices  of  the  said  lord  the  King  assigned  to  hold  pleas,  before 
the  King  himself,  David  Williams,  Knight,  another  of  the  Jus-- 
tices  of  the  said  lord  the  King  assigned  to  hold  pleas  before  the 
King  himself,  J.  Croke,  Knight,  another  of  the  Justices  of  the 
said  lord  the  King,  assigned  to  bold  pleas  before  the  King  him- 
self, Stephen  Soan,  ELnight,  J.  Garrard,  Knight,  Thomas  Ben- 
net,  Knight,  Baptist  Hicks,  Knight,  Francis  Bacon,  Solicitor- 
General  of  the  lord  the  King,  Henry  Montague,  Knight,  one 
of  the  King^s  Seijeants  at  Law,  and  Recorder  of  the  city  of 
London  aforesaid,  and  other  their  fellows  Justices  of  the  lord 
Amugnment.    the  King,  assigned  to  deliver  his  gaol  aforesaid  of  prisoners  in 

the  same  being,  the  aforesaid  Robert  Carliel  and  James  Irweng, 
under  the  custody  of  Edward  Barkham  and  George  Smythes, 
Sheriffs  of  the  city  aforesaid,  to  the  bar  there  then  being  brought^ 
in  their  proper  persons  came,  and  severally  being  asked,  how 
of  the  felony  and  murder  aforesaid  they  would  acquit  them-^ 
R  C.  pleads  B^l^^s ;  the  said  Robert  Carliel  saith,  that  he  cannot  deny^  but 
giiuty.  that  he  is  guilty  of  the  felony  and  murder  aforesaid  to  him  in 

form  aforesaid  imposed,  and  the  felony  and  murder  aforesaid 
J.I. plesdi  expressly  confesseth,  and  thereof  putteth  himself  upon  the 
Boi  guuty.       mercy  of  the  King ;  and  the  aforesaid  James  Irweng  8aitb»  that 
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he  of  the  felony  and  murder  aforesaid,  to  him  in  form  aforesaid 
imposed,  is  not  guilty,  and  thereof  for  good  and  ill  puts  him- 
self upon  the  country :  therefore  immediately  a  jury  come,  &c. 
And  the  jurors  of  that  jury  by  the  aforesaid  Sheriffs  of  the  city  ^ 

aforesaid  to  this  impanelled  being  called,  that  is  to  say,  Hum- 
phrey Slaney,  William  Morgan,  Rowland  Healing,  Hugh  Ha- 
mersley,  Henry   Colthurst,   William   Hicks,  William  Hayes, 
Richard   Bridges,    William    Wilde,  John   Palmer,   Solomon 
Green,  and  Richard  Rud  came,  who  to  say  the  truth  of  and 
upon  die  premises,  on  the  said  James  Irweng  imposed,  being 
chosen,  tried,  and  swort),  say  upon  their  oath  aforesaid,  that  the 
aforesaid  James  Irweng  is  guilty  of  the  felony  and  murder  Verdict.  J.  I. 
aforesaid  to  him  in  form  aforesaid  imposed,  in  manner  and  form  trn^lty. 
as  by  the  indictment  aforesaid  against  him  it  is  supposed ;  and 
that  be  at  the  time  of  the  felony  and  murder  aforesaid,  in  form 
aforesaid  committed,  or  ever,  after  had  no  goods  or  chattels, 
lands  or  tenements,  to  the  knowledge  of  the  jurors  aforesaid. 
Upon  which  the  said  Robert  CarlieT  and  James  Irweng  were  Asking  de- 
sererally  spoken  unto,  if  they  had  or  could  say  any  thing  for  f«ndanto  as  to 
themtaires,   wherefore  the  court  aforesaid   to  judgment   and  ^^  «"«'>*• 
execution  of  them  and  either  of  them  of  the  premises  ought  not 
to  proceed,  who  said  nothing,  but  what  at  first  they  had  said ; 
upon  which,  then  and  there,  it  ^is  considered  by  the  said  Jus-  Jadinnent  of 
tices,  that  the  aforesaid  Robert  Carliel  and  James  Irweng  to  the  j!®;J^  «  u  i 
gaol  of  Newgate  aforesaid  from  whence  they  came  should  be  led  L      ^  ^^  b.  j 
back,  and  thence  be  led,  and  either  of  them  be  led  unto  the  place ' 
of  execution,  and  there  be  hanged,  and  either  of  them  be 
hanged  until,  &c. 


THE  LORD  SANCHAR'S  CASE. 

The  Indictment  of  Robert  Creighton,  Esq. 


The  jurors  present,  for  the  lord  the  King  upon  their  Pt.IX.-ii6i. 
MiddL  ss.  oath,  that  whereas  Robert  Carliel,  late  of  London, 

yeoman,  and  James  Irweng,  late  of  London,  yeoman, 
pot  havbg  God  before  their  eyes,  but  being  seduced  by  the 
uistigation  of  the  devil,  on  the  11th  day  of  May  in  the  10th 

Sur  of  the  reign  of  our  lord  James,  by  the  grace  of  God  of 
gland,  France  and  Ireland  King,  Defender  of  the  Faith,  &c. 
uid  of  ScoUand  the  45th,  at  London,  that  is  to  say,  in  the 
Pwish  of  St.  Dunstan  in  the  West,  in  the  ward  of  Farringdon 
without  London  aforesaid,  &c.  with  force  and  arms,  &c.  felo- 

▼ot,  T.  p 


t 
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niously,  and  of  their  aforethought  malice^  in  and  upon  one 
John  Turner,  then  and  there  in  tlic  peace  of  God,  and  of  the 
said  lord  the  King  being,  made  an  assault  and  affray;  and  the 
aforesaid  Robert  Carliel  with  a  certain  gun  called  a  pistol,  of 
the  value  of  five  shillings,  then  and  there  charged  with  gun- 

f>owder,  and  one  leaden  bullet,  which  gun  the  said  Robert  Car- 
iel  in  his  right  hand  then  and  there  had  and  held,  in  and  upon 
the  aforesaid  John  Turner,  then  and  there  feloniously,  volun- 
tarily, and  of  his  malice  forethought,  did  shoot  off  and  dis- 
charge; and  the  aforesaid  Robert  Carliel,  with  the  leaden  bullet 
aforesaid,  from  the  gun  aforesaid  then  and  there  sent  out,  the 
aforesaid  John  Turner,  in  and  upon  the  left  part  of  the  breast 
of  him  the  said  John  Turner  then  and  there  feloniously  struck, 
;iving  to  the  said  John  Turner  then  and  there  with  a  leaden 
mullet  as  aforesaid,  near  the  left  pap  of  him  the  said  John  Tur- 
ner, one  mortal  wound  of  the  breadth  of  half  an  inch  and 
depth  of  five  inches,  of  which  mortal  wound  the  aforesaid  John 
Turner  at  London  aforesaid,  in  the  parish  and  ward  afioresaid, 
[  *  1 16  b.  ]  instantly  died ;  and  that  James  Irweng  feloniously,  *and  of  his 

forethought  malice  then  and  there  was  present,  aiding,  assisting, 
abetting,  comforting,  and  maintuning  the  aforesaid  Robert  Car- 
liel to  do  and  commit  the  felony  and  murder  aforesaid,  in  form 
aforesaid,  and  so  the  aforesaid  Robert  Carliel  and  James  Irweng 
the  aforesaid  John  Turner,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  in  manner  and  form  aforesaid,  feloniously, 
voluntarily,  and  of  their  forethought  malice  killed  and  mur- 
dered, against  the  peace  of  the  lord  the  now  King,  his  crown 
and  dignity ;  and  that  one  Robert  Creighton  late  of  the  parish 
of  St.  Margaret  in  the  county  of  Westminster,  Esq.  not  having 
God  before  his  eyes,  but  being  seduced  by  the  instigation  of  the 
devil,  before  the  felony  and  murder  aforesaid,  by  the  aforesaid 
Robert  Carliel  and  James  Irweng  in  manner  and  form  aforesaid 
done  and  committed,  that  is  to  say,  on  the  10th  day  of  May  in 
the  10th  year  of  the  reign  of  our  lord  James,  by  the  grace  of 
God,  of  England,  France,  and  Ireland  King,  Defender  of 
the  Faith,  and  of  Scotland  the  45th,  the, aforesaid  Robert  Car* 
liel,  at  the  aforesaid  parish  of  St.  Margaret  in  Westminster 
aforesaid,  in  the  county  of  Middlesex  aforesaid,  to  do  and  com- 
mit the  felony  and  murtler  aforesaid,  in  manner  and  form  afore- 
said, maliciously,  feloniously,  voluntarily,  and  of  his  forethought 
malice  did  stir  up,  knove,  abet,  counsel,  and  procure,  against  the 
peace  of  the  said  lord  the  King  that  now  is,  his  crown  and  dig- 
nity, &c. 

By  indictments,  Trinitat.  10.  df  King  James. 
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THE  LORD  SANCHAR^S  CASE. 


Trm.  10  Jac.  1. 


1.  Aw  ndictmeat  in  Middlesex  oi  sn  accessarj  before  the  fact  in  Middlesex,  Rex 
to  a  murder  committed  in  London,  ou^t  to  redte  de  facto  that  the  prin-  p      ^* 
dpal  committed  the  murder  in  London.  Pt.  ix.-ii7*a, 

8.  The  justices  of  the  King's  Bench  are  within  the  words  **  justices  of  gaol 
deliveiy  or  oyer  and  terminer/*  in  the  act  S  E.  6.  c.  S4. 

5.  And  during  tenn  time,  such  accessary  in  Middlesex  cannot  be  indicted, 
&C.  at  Newgate  before  commissioners  of  oyer  and  terminer  for  the  county 
of  Middlesex. 

4.  If  such  accessary  be  indicted  in  the  King's  Bench,  there  need  not  be  fif- 
teen days  lor  the  return  of  the  ^erarefdciat. 

8.  I£  Am  procure  B.  to  commit  a  murder,  and  B.  associate  to  himself  C,  the 
best  wi^  is  to  indict  A.  as  accessary  to  B.  only. 

6.  If  the  principal  is  erroneously  attainted,  either  for  error  in  the  process, 
or  because  the  principal  being  out  of  the  realm,  Ac,  b  outlawed,  or  was 
in  prison  at  the  time  of  the  outlawry,  &c.  yet  the  accessary  shall  be  attaint* 
ed,  for  the  attainder  against  the  principal  stands  till  it  is  reversed.  S.  C. 
S  Howdl's  State  Trials,  743. 


Robert  Creighton,  Lord  Sanchar,  a  Baron  of  Scotland,  of  Wilson's  Hisi« 
has  malice  prepense  at  Westminster  in  the  county  of  Middlesex,  ^^*  ^^* 
incited  and  procured  Robert  Carliei  to  kill  John  Turner,  who 
accordingly  associating  himself  with  one  James  Irweng,  the  1 1th 
of  May  now  last  past,  killed  the  said  John  Turner  within  the 
city  of  London.     And  the  King,  in  his  zeal  for  justice  in  this 
case,  immediately  sent  for  the  two  Chief  Justices,  and  Chief 
Baron,  and  commanded  there   should   be  speedy  proceeding 
against  the  Lord  Sanchar,  according  to  law.     To  which  the 
Justices  answered,  that  the  Lord  Sanchar  was  but  an  accessary  ^  v  .  ^    ^  . 
in  this  case,  and  therefore  he  (a)  could  not  by  law  be  convicted  ^^^      <>•     •   • 
hefore  the  principal  is  attainted;  but  if  the  principal  could  be 
apprehended,  then  both  might  be  attainted  with  more  expedi- 
tion than  could  be,  if  the  prmcipal  should  be  attainted  by  utla- 
S17:  then  it  was  asked  how  the  Lord  Sanchar  being  an  ancient 
^ron  of  Scotland  should  be  tried ;  and  it  was  answered  by 
^ni|  that  none  within  this  realm  of  England  is  accounted  (b)  (a)Co.  Lit  16. 
**peer  of  the  realm,  but  he  who  is  a  lord  of  the  Parliament  of  h.  7  Co.  i5.  a. 
^gland ;  for  every  subject  either  is  a  lord  of  the  Parliament,  or  2  JnVt i}!3'*' 
^e  of  the  Commons,  and  the  Lord  Sanchar  was  not  a  lord  of  inst.  so.  i 
the  Parliament  within  this  kingdom,  and  therefore  should  be  B.  &  C.  art. 
tfied  by  the  Commons  of  the  realm,  ^viz.  Knights,  Esquires,  or  [  ♦  1 17  b.  ] 
^^^Ws  of  the  Commons ;  and  therewith  agree  our  books,  as  well 
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(a)7Co.  15.  b. 
16.  a.  Calviu*s 
case. 

(6)  Fitz.  Pro- 
cess m,  7  Co. 

Id.  b.  Calvin's 
case. 

(c)  7  Co.  15.  b. 
Calvin's  case. 
Br.  Nosme  de 
Dignity  49. 

(d)  7  Co.  15.  b. 
23.  a.  Calvin's 
case.  Dy.  360. 
pi.  6.  Co.  Lit 
S06].b. 


(€)2&3E.6. 
c.  f  4.  3  lust. 
113. 


[  »  118  a.] 


I 


ancient  as  others,  {a)  11  E.  3.  Brief  473.  8  R.  ft.  (A)  Process 
pi.  ult.  {c)  20  E.  4.  6.  a.  b.  20  El.  (rf)  3(50.  Then  the  King 
asked  in  what  court,  after  the  principal  is  attainted,  the  Lord 
Sanchar  should  be  tried.  And  the  Justices  answered,  that  for- 
asmuch as  the  procurement  was  in  Middlesex,  it -was  most  con- 
venient to  try  him  in  the  King's  Bench.  And  thereupon  the 
King  resolved  that  he  should  not  be  committed  to  the  Tower, 
but  to  the  prison  of  the  King^s  Bench,  where  he  might  be,  if 
occasion  required,  sooner  and  easier  examined  than  if  he  should 
be  commii4^d  to  the  Tower :  and  the  King  commanded  the  said 
Justices  that  all  things  should  be  prepared  for  the  legal  proceed- 
ing; and  that  he  would  endeavoitr  to  cause  hot  only  the  princi- 
al,  but  others  also  wlio  might  discover  the  truth  of  the  fact,  to 
e  apprehended.  And  thereupon  the  said  Chief  Justices  con- 
ferred with  the  other  Justices  of  the  King's  Bench  before  whom 
the  Lord  Sanchar  should  be  tried.  And  before  them  divers 
quesltions  were  moved  concerning  the  legal  proceeding  in  this 
case.  1.  Upon  the  statute  of  (e)  2  E.  6.  c.  24.  by  which  it  is 
enacted,  as  to  this  point  in  this  manner.     <^  And  further  be  it 

<  enacted  by  the  authority  aforesaid,  that  where  any  murder  or 

*  felony  hereafter  shall  be  committed  or  done  in  one  county, 

*  and  another  person  or  more  shall  be  accessary  or  accessaries 
'  by  any  manner  of  wise  to  any  such  murder  or  felony  in 

<  another  county,  'that  then  an  indictment  found  or  taken 
^  against  such  accessary,  or  accessaries,  upon  the  circumstance 

*  of  such  matter  before  the  Justices  of  the  peace,  or  other 
'  Justices  or  commissioners,  to  inquire  of  felonies,  where  such 

<  ofience  of  accessary  or  accessaries  in  any  manner  of  wise 
'  shall  be  committed  or  done,  shall  be  as  good  and  effectual 
^  in  law,  as  if  the  principal  offence  had  been  committed  or  done 
^  within  the  same  county  where  such  indictment  shall  be  found: 

*  and  that  the  Justices  of  gaol  delivery,  or  oyer  and  terminer, 

*  or  two  of  them,  of  or  in  such  county  where  the  offence  of 
^  any  such  accessary  shall  be  hereafter  committed  and  done, 
^  upon  suit  to  them  made,  shall  write  to  the  Custos  rottdamm, 
^  or  Keepers  of  the  records,  where  such  principal  shall  be 
^  hereafter  attainted,  or  convicted,  to  certify  them  whether 
^  such  principal  be  attainted,  convicted  or  otherwise  discharged 

*  of  such  principal  felony,  who,  upon  such  writing  to  them  or 
'  any  of  them  directed,  shall  make  sufficient  certificate  in  writ- 
^  ing,  under  their  seal  or  seals,  to  the  said  Justices,  whether 
'  such  principal  be  attainted,  convicted,  or  otherwise  discharged, 
^  or  not.  And  after  they,  *that  so  shall  have  the  custody  of 
^  such  records,  do  certify  that  such  principal  is  attainted,  con- 
^  victed,  or  otherwise  discharged  of  such  offence  by  the  law, 
^  that  then  the  Justices  of  gaol-delivery,  or  of  oyer  and  ter- 
^  miner,  or  other  thereto  authorised,  shall  proceed  apoa  every 
'  such  accessary,  in  the  county  or  counties  where  such  acce»- 
'  sary,  or  accessaries  became  accessary,  in  such  manner  and 
'  form  as  if  both  the  said  principal  offence  and  accessary  bad 
'  been  committed  and  done  in  the  said  county  where  the  ofience 

of  the  accessary  was  or  shall  be  committed  or  done.  And 
that  every  such  accessary,  and  other  offenders  above  ex- 
pressed, shall  answer  upon  their  arraignments,  and  receive 
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**  such  trial,  judgment,  order,  and  execution,  and  suffer  such  («)  ^  ^^^y  **«» 
'*  forfeitures,  pains,  and  penalties,  as  is  used  in  other  cases  of  365.1  stark. 
"  felony  :  any  law  or  custom  to  the  contrary  heretofore  used  in  C.  P.  i40. 
^^  any  wise  notwithstanding."  (a)     And  upon  this  statute  divers 
questions  (a)  were  moved.     1.  If  the  indictment  in  the  county  1.  AniDdict- 
of  Middlesex  of  the  accessary  should  recite,  that  the  principal  menUnMiddle. 
was  indicted  before  Commissioners  of  Oyer  and  Terminer  in  ceMary*before 
the  city  of  London  (as  in  truth  he  was)  or  if  the  indictment  the  fact  in 
should  recite  in  facto  that  the  principal  committed  the  murder  Middlesex,  to 
in  London,  &c.     And  it  was  resolved,  that  the  indictment  in  mitted  in  Lon- 
Middlesex  should  recite  de  facto  that  the  principal  committed  don,  ought  to 
the  murder  in  London,  for  the  recital  that  the  principal  is  in-  [jj^uh*'^  ^Ji^?' 
dieted  of  murder  in  London  is  no  direct  affirmation  that  the  cipal  conimit' 
principal  committed  the  murder;  for  the  indictment  is  but  an  ted  the  murder 
accusation,  and  in  lieu  of  the  King's  declaration,  which  may  be  *°  ^n<*<>°* 
true  or  false :  and  this  agrees  with  former  precedents :  and  ac-  {h)  3  Innt.  103. 
cordingly  the  indictment  was  drawn,  upon  which  the  accessary  ^  Mar.  Br. 
was  convicted,  as  appears  before  by  the  indictment  itself.     The  iiiure*r8?4ln^«t 
second  question  moved  upon  the  statute  was,  if  the  (b)  Justices  73.  Cawley  66. 
of  the  King's  Bench  are  within  these  words,  Justices  of  gaol-  Postea  iis.  b. 
delivery,  or  oyer  and  terminer.    And  it  was  objected,  that  the  2.  The  justices 
Kinir's  Bench  is  the  highest  Court  of  ordinary  justice  in  crimi-  **^^:  ^;  *"*  • 

-.   1  •  !_•        1-    ^       1  J  •:  'li-  *i_      '^        r  within  tiiese 

nal  causes  withm   the  realm,  and  paramount  the  authority  of  word.**  of  the 
Justices  of  gaol-delivery,  and  commissioners  of  oyer  and  termi-  act.  2  E.  6  cap. 
ner;  and  as  it  is  held  in  27  Ass.  1.  is  (r)  more  than  the  eyre;  |al)?delivery^ 
for  they  shall  examine  the  errors  of  the  Justices  in  eyre,  gaol  or  oyer  and  ' 
delivery,  and  oyer  and  terminer,  and  therefore  in  as  much  a.s  terminer, 
the  Justices  of  the  King's  Bench  are  paramount  and  superiors 
over  all  the  others,  they  cannot  be  included  within  their  infe- 
riors,* viz.  Justices  of  gaol-delivery,  or  of  oyer  and  terminer. 
Also  the  Justices  of  the  King's  Bench  have  ix  distinct  and  su- 
preme Court,  and  the  Justices  of  gaol-delivery,  and  oyer  and 
'terminer,  other  distinct  and  subordinate  courts.     And  there-  [  *  118  b.  ] 
fore  it  was  adjudged  Hil.  30.  EL  Reg.  in  the  King's  Bench  that 
where  R.  {d)  Smith  was  indicted  of  forgery  of  a  talse  deed  at  ^^^'^  ^*^ 
the  sessions  of  (e)  peace  in  the  county  of  Oxford  and  the  statute  ^q  indictment 
of  5  £1.  c.  14.  which  inflicts  the  punishment  and  upon  which  act  fpr  forgery 
the  indictment  was  grounded,  provides  that  the  indictment  shall  |l^J*  ^®  *^' 
be  taken  before  Justices  of  assise,  and  Justices  of  oyer  and  ter- 
miner, and  although  the  Justices  of  peace  by  their  commission  (c)  Stanf.  Cor. 
have  power  to  hear  and  determine  felonies,  trespass,  &c.  and  ^'  *:  *  '"»*; 
l>ave  an  express  clause  ad  audiendum  4*  terminand\  so  that  they  ^^^  Br.  Esc.** 
^I'e,  as  it  was  urged.  Justices  of  oyer  and  terminer,  yet  it  was  31.  Br.  Juris, 
''esolved  per  tof*  cur^j  that  because  there  was  a  commission  of  u^'i*® j^5  ^^®' 
^yer  and  terminer  known  distinctly  by  that  name,  and  the  com-  jiutices^Jc. 
'Mission  of  the  peace  known  distinctly  by  another  name,  that  16. «  Co,  46.  b, 
^  said   indictment   was   not   well  taken,  and  therefore  was  f^^citf  El  87 

^^-  3  Inst.  103.  Cawl.  J58,  «59.  (0  Cr.  El.  601. 697.  Cawl.  258,  «59.  Savil.  134.  H.  P.  C.  165. 


(a)  By  Stat.  45  Geo.  III.  c.  113.  §  S.  acces-  fence  was  committed,  or  in  that  where  the 
^^'y^  before  the  fact  to  felonies  may  be  tried  offence  of  becoming  accessary  was  committed. 
^Ui^  in  the  county  where  the  principal  of- 
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Quashed.  But  it  was  resolved,  that  the  {a)  Justices  of  the  King's 
(ench  are  the  sovereign  Justices  of  gaol-delivery  and  of  oyer 
and  terminer,  and  therefore  they  are  included  within  the  said 
If  an  indict,  words  :  and  therefore  it  is  held  in  7  E.  4.  18.  a.  &  4  H.  7.  IB. 
ciMeentrrbe  ^^^^  ^^  ®"  indictment  of  forcible  entry  be  removed  into  the 
removed  into  King's  Bench,  the  Justices  of  the  King's  {b)  Bench  shall  award 
K.B.  the  jus-  restitution,  and  yet  the  statute  of  8  H.  6.  c.  9.  speaks  only  of 
s^^award^'  Justices  of  the  pence;  but  the  reason  is,  because  they  have  the 
restituUon.       sovereign  and  supreme  authority  in  such  cases.     And  according 

to   this  resolution,   the  Justices  of  the  King's  Bench   wrote 
according  to  the  said  act  to  the  Justices  of  gaol-delivery  in  Lon- 
don, before  whom  the  principal  was,  &c  who  certified  the  re- 
cord, &c.  as  appears  l)efore  at  large. 
5.  During  S.  It  was  moved,  if  the  Lord  Sanchar  could  not  in  term-time 

termiiime  hg  indicted,  arraigned,  and  convicted  at  Newgate  before  com- 
in  Middieaex^  missioners  of{c)  oyer  and  terminer  for  the  county  of  Middlesex, 
cannot  be  in-  and  it  was  resolved  he  could  not ;  for  the  King's  Bench,  as  has 
New*''r**^*b"*  been  said,  is  {d)  more  than  eyre,  and  therefore  in  (e)  term-time 
fore  comniis-*  "^  commissioners  of  oyer  and  terminer,  or  gaol-delivery  by  the 
sioners  of  oyer  common  law,  can  sit  in  the  same  county  where  the  King's  Bench 

Jbr^ti^cToiinty    ^^^>  ^^^  ^^^  ^^  prucsentid  majoris  cessat  potestas  minoris^  and  there- 
of Middlesex,    ^ith  agrees  £7  Ass.  p.  1.     But  Cariiel  and  Irweng  were  in- 
dicted and  attainted  in  London  where  the  murder  was  com- 
mitted, before  Justices  of  oyer  and  terminer  in  the  {g)  term- 
time,  because  in  another  county  than  where  the  King's  Bench 
4.  Upon  the       sits.     4.  It  was  moved,  if  the  Lord  Sanchar  being  indicted  in 

inlhSga'^i  ^^^  ^'"^®  ^®"^^'  if  there  must  be  (A)  fifteen  days  for  the  return 
in  K.  13.  tiiere  of  the  Ve.Ja,  for  if  15  days  are  requisite,  he  cannot  be  arraigned 
need  not  be  this  term,  and  it  was  resolved  not,  because  the  offence  was  com- 
forTh"  rctifrn  ^^^^^^  "^  Middlesex  where  the  Court  sits ;  but  if  the  indictment 
«f  the  venire  had  been  taken  in  any  other  county,  and  removed  thither,  there 
facias.  ought  lo  be  fil'teen  days,  &c.  and  therewith  agree  the  precedents, 

b.  If  A.  pip.  and  the  continual  usage  of  the  same  court.  5.  It  was  resolved, 
[*  1  19  a.  ]  that  forasmuch  as  there  was  not  any  ^direct  proof,  that  James 
cnro  B.  to  Irweng  was  commanded  or  procured  by  the  Lord  Sanchar  to 
der,  and  fi.  as.  Commit  the  murder,  but  that  he  associated  himself  to  Robert 
soriate  to  him-  Cariiel  who  was  procured  by  him,  that  the  (t)  best  way  is  to  in- 
be**t^'  *H®  diet  the  Lord  Sanchar,  as  accessary  to  Robert  Cariiel  only,  for 
indict  A.  AS  indictments  which  concern  the  life  of  men  ought  to  be  framed 
arcossary  to  as  near  the  truth  as  may  be,  et  eo  poiius  because  they  are  to  be 
o»*y-  found  by  the  oath  of  the  grand  inquest,  which  finding  is  called 

Yet  if  indicted  verediclum  (Jc)y  quasi  dictum  veritalisy  and  yet  it  was  resolved, 
twofhe'inay^*'  that  if  one  is  indicted  as  accessary  to  (/)  two,  and  he  is  found 
be  convicted  accessary  to  one,  the  verdict  is  good.  Fide  the  stat.  of  W.  1. 
on  proof  that  c.  (fit)  14.  by  which  it  is  enacted,  "  that  none  be  outlawed  upon 
sary  toone.**"  "  appeal  of  commandment,  force,  aid,  or  receit,  until  he  that  is 
fa)  H  P  c  ^*  appealed  of  the  deed  he  attainted,  so  that  one  like  law  be  used 
165.  Cawiey      *^  therein  thcough  the  realm:"  which  is  but  an  affirmance  of  the 

66.  3  Inst.  103.  Antea  118.  a.  3  Mar.  Br.  Oyer  &  Terminer  8,  4  Inst.  73.  (6)  Kelw.  159.  a,  b.  Dy. 
187.  pi.  6.  11  Go.  59.  a.  I».  65.  a.  1  Roll.  Rep.  92.  Br.  Forcible  Entre  S7.  Dall.  S7.  pi.  S.  Dall.  in 
Kelw.  204.  pi.  f .  Ball,  in  Ash.  pi.  2.  FitE.  Entre  44.  Br.  Restitut.  11.  Dalt.  Jast.  c.  314.  Jenk. 
Cent.  197.221.  (c)  H.P.C.  156.  3  Inst.  27.  4  Inst.  73.  (df)  Stanf.  Cor.  35.  a.  4  Inst.  73.  Fitx.  Assise 
246.  Br.  Escape  21.  Br.  Jurisdiction  66,  27  Ass.  pi.  1.  Br.  Jndses,  Jnstices,  Sec,  16.  Antea  118.  a. 
(e)  10  Co.  75,  b.  3  Inst.  27.  (/  )  lO  Co.  73.  b.  2  Inst.  26.  1 66.  (jg)  Post.  121.  a.  (*)  2  Inst.  550. 568. 
H.P.C.  157.  Co.  Lit.  134.  b.  (»)  2  Inst.  183.  (Ac)  Co.  Ut.  226.  a.  9  Co.  67.  b.  lit.  U)  %  loaf.  183. 
ifHiUeSOl.  FosL  361. 1  Stark.  C.  P.  141.  (/«)  2  Inst.  18^,  183.  3  Inst  138. 
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comiDOB  law ;  ibr  there  cannot  be  an  accessary,  unless  there  be  '9^^"^  * 
a  principal,  no  more  than  there  can  be  a  shadow,  unless  there  be  .®"*-^^* 
a  body.     But  this  word  appeal  has  two  significations  in  law,  one  . 
general,    and  that  is  taken  for  an  accusation  generally,  and 
aecusatio  est  duplevj  either  by  inquisition,  u  e.  by  indiatment, 
and  that  is  at  the  suit  and  in  the  name  of  the  King,  or  by  the 
party,  and  in  his  name,  as  in  appeal  by  writ  or  bill  (b)  ;  or 
secondly,  by  appeal,  f •  accusation  of  an  approver,  and  therewith  ^ 
agree  all  our  books,  and  Stamf.  I.  2.  de  Plad  co^  c.  52.  f.  142.  b. 
where  he  saith,  alter  the  confession  of  the  crime  the  felon  may 
appeal,  s.  accuse  other  coadjutors  with  him  to  do  the  felony,  and 
in  this  particular  sense  for  accusation  of  the  party  it  is  oftener 
taken.    And  as  there  are  two  manners  of  accusations,  so  there 
are  two  manners  of  attainders  of  felony,  s.  by  judgment  given, 
J.  one  at  the  King's  suit,  and  the  other  at  the  suit  of  the  party 
and  both  these  attainders  are  in  two  manners,  one  after  (upon) 
appearance,  and  the  other  upon  default  after  appearance,  two 
wajTS,  5.  either  by  verdict,  or  confession,  and  at  the  suit  of  the  (a)  4  Co.3t.  b. 
party,  a  third  way,  5.  by  battle,  upon  default  by  process  of  out-  Co.  Lit.  288.  b. 
lawry,  where  judgment  is  given  by  the  (a)  Coroners,  or  by  those  [ja  ^*.  ^c,  i4. 
whom  an  act  of  Paritameut  and  custom  have  enabled.     And  in  t  insf.ist, 
the  Stat,  of  W.  (b)  1.  These  words  "  u{>on  appeal  of  command-  ]^?'}^^ 
"  ment,"  &c  are  to  be  intended  of  an  accusation  generally,  s.  ^\  R!,^.sl*b, 
by  indictment  as  by  writ  or  bill,  &c.  and  these  words,  ^^  until  he  Fost  366.  i 
"  that  is  appealed  of  the  deed  be  attainted,"  are  meant  of  all  ^^  ^*^ 
manner  of  attainders,  either  at  the  King's  suit,  or  at  the  suit  of  ^  ^,  Jl^  ^^^  I,/ 
the  party,  and  either  upon  appearance  or  upon  default.     And  («)  Br.  Cor. 
afterwards  in  the  same  act  provision  is  made  for  the  appeal  of  ^^** 
the  party,  which  implies  that  the  word  appeal  shall  be  taken  in 
the  general  sense.     6.  It  was  resolved  that  if  the  principal  is  {c)  If  the  princl- 
erroneously  attainted,  either  for  error  in  the  process,  or  bccanse  P**  "«"•«•<>- 
the  principal,  being  out  of  the  realm*  &c.  is  outlawed,  or  that  he  uintcJ^ either 
was  in  prison  at  the  time  of  the  outlawry,  &c.  yet  the  accessary  for  error  in 
shall  be  attainted,  fiir  the  attainder  against  ♦the  principal  stands  [  *  119  b.  ] 
till  it  is  reversed;  and  therewith  agrees  (rf)  2  R.  3.  12.  the  reso-  JJ^cruTe^the  ^"^ 
lution  of  all  the  Justices  in  the  Kitig's  Bench:  and  in  18  E.  4.  principal, 
9.  b.  the  {e)  principal  was  erroneously  outlawed  for  felony,  and  being  out  of 
the  accessary  taken,  indicted,  arniigned,  convictetl,  attainted,  jj ouUalJed^or ' 
and  hanged,  and  afterwards  the  principal  reversed  the  outlawry,  was  in  prison 
and  was  indicted  and  arraigned  of  the  said  felony,  and  found  at  the  rime  of 
not  guilty,  by  which  he  was  acquitted;  and  all  this  appears  in  J^^fyeuhe'^ac- 
the  said   book.  cessary  shall 

be  attainted, 
for  the  attainder  against  the  principal  stands  till  it  is  reversed. 

Then  it  will  be  demanded,  that  forasmuch  as  there  cannot  Upon  the  re- 
bean  accessary,  unless  there  is   a  principal,  and  in  this  case  atriTuider of^ 
^ere  is  no   principal,  how    the   heir  of   the   accessary  shall  the  principal, 
^  restored  to  the  land  which  his  father  had  forfeited  by  the  ^®i*^jf *^  " 
^id  unjust  attainder?     To  that  it  is  to  be  answered,  that  the  ^ssary  is*it-^' 
neir  may  enter  or  have  his  action,  for  now  upon  the  matter  by  teriy  annulled 

wiUioat  any 
^rit  of  error;  and  the  heir  in  order  to  be  restored  to  the  land  forfeited,  may  enter,  or  have  his  action. 

(i)  Appeals  of  murder,  treason,  felony  and  other  offences  arc  abolished  by  stat.  59  Geo.  5.  ' 

C.46. 
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act  in  law  the  attainder  against  his  father  is  without  any  writ  of 
error   utterly  annulled;  for  by  the   reversal  of  the   attainder 
against  the  principal,  the  attainder  against  the  accessary,  which 
depends  upon  the  attainder  of  the  principal,  ipso  facto  is  utterly 
<a)  t  Hale  625.  defeated  and  annulled  {a) ;  and  this  notably  appears  in  an  ancient 
Foster.  3^.       book,  in  the  time  of  E.  1.  Tit.  Mortdauncest.  46.  where  the  case 
c."c.  K.  31*0.    *s>  ^'  ^^^  indicted  of  felony,  and  B.  of  the  receipt  of  A.     A. 
{b)  H.  P.  c.      eloined  himself  (and  is  outlawed),  B.  was  taken,  and  put  him- 
«or.  1  Roll.       g^]f  upon  inquest  and  found  guilty,  for  which  B.  was  attainted 
(c)  3  Inst  >38.   Ai^d  hanged,  and  the  lord  entered,  as  into  his  escheat,  and  after- 
Hob.  82.  293.    wards  A.  came,  and  reversed  the  outlawry,  and  pleaded  to  the 
789^ooriSf    ''^^"y  ^"^  ^®*  found  not  guilty,  by  which  he  was  acquitted; 
Owen  87.       '  whereupon  the  heir  of  B.  brought  a  {b)  Mortdancester  against 
Palm.  412.        the  lord  by  escheat,  who  came  and  shewed  all  this  matter,  and 
pl.^^r*^*       there  was  a  demurrer  upon  it;  and  it  was  awarded  that  tlieheir 
<«)  2  nrownl.     of  B.  should  recover  seisin  of  the  land,  for  if  B.  was  now  alive, 
1^'  *I"^*'  *^*    he  should  go  quit  by  the  acquittal  of  A.  because  he  could  not 
ro.  £1.830.      y^  receiver  of  a  felon,  when  A.  is  no  felon ;  and  all  this  appears 
in  the  said  book,  vide  4  E.  S«  36«  b.  in  Dower  43  E.  d.  a.  in  As- 
sise &  Redis.  8  H.  4. 4.  1 1  H.  4.4. 4  £.  4.  20.  6  E.  4.  9.  13  E. 
Oneisdepriv-    4.  4.  9  H.  6.  (13.)  38  b.  8  H.  7.  10.  and  t;fW^  the  case  of  sentence 
eii,andano-       ^f  deprivation  (c)  of  one,  and  presentment,  institution,  and  in- 
iiismiitedrand  duction  of  another,  and  after  by  relation  of  a  general  pardon 
inducted,  by     ipsofacto  all  are  restored  without  appeal,  or  new  presentation, 
"^ t?*era?  **^rdo    *^d"™^s**o">  ^^  institution  (c),  quod  vide  {d)  Dy. 

the  parQr  deprived  is  restored  withoat  appeal  or  new  presentation,  dec 

Note,  to  what  Kota  reader,  to  oust  all  questions  to  wh|U  gaol  offenders  shall 
fhali*bfcon^"  ^^  committed,  it  is  enacted  by  the  statute  of  {e)  5  H.  4.  c.  10. 
fitted.  that  none  shall  be  imprisoned  by  any  Justice  of  peace,  but  only 

in  the  common  gaol,  saving  to  lords  and  others,  who  have  gaols, 
their  franchises  in  that  case.  By  which  it  appears,  how  Jus- 
tices of  peace  offend  who  commit  felons,  &c.  to  either  of  the 
Compters  in  London,  and  other  prisons,  which  are  not  common 
gaols.  But  forasmuch  as  several  persons  have  earnestly  desired 
to  know  the  circumstances  as  well  of  the  proceeding  as  of  the 
fact  itself,  I  will  comply  with  their  request. 

(c)  Vid.  note  (b)  case  of  Pardons,  Vol.  lu.  p.  SSJ. 
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A  Brief  Recital  of  the  Facts  occurring  in  the  said  Case. 


Robert  Creighton,  Baron  of  Sanchar,  a  Scotchman,  aboat  Pt.lX.-i20 a. 
five  years  ago  played  at  foils  with  John  Turner,  a  fencing-mas- 
ter, and  it  happened  that  Turner  in  playing  struck  out  the  Ba- 
ron's eye  with  his  foil ;  upon  which  the  Baron,  finding  himself 
impatient  under  so  great  an  afiront,  and  not  able  to  bear  the 
loss  of  his  eye  without  having  his  revenge,  resolved  to  procure 
some  body  to  kill  Turner,  and  among  his  other  servants  he  pre* 
vailed  upon  Gilbert  Gray  and  Robert  Carliel,   Scotchmen,  two 
of  his  followers,  to  shoot  Turner  upon  the  first  op{)prtunity  that 
should  offer :  these  two  then  undertook  to  acconf)Siish  this  de- 
sign, and  industriously  endeavoured  to  execute  it;  but  on  the 
ninth  day  of  May  last.  Gray  repenting  of  a  purpose  and  act  so 
barbarous,  vile,  and  bloody,  being  touched  with  the  motion  of 
the  Holy  Ghost,  resolved   to  proceed  no  farther,  which  the 
Baron  of  Sanchar  being  informed  of,  and  that  Gray  slackened 
in  his  promise,  Robert  Carliel  (as  is  aforesaid)  undertook  to 
execute  what  he  had  promised ;  who  on  the  eleventh  of  May 
following  associating  himself  with  James  Irweng,  a  Scotchman 
of  the  frontiers,  about  seven  o'clock  in  the  evening  came  to  an 
house  in  the  Friars,  which  Turner  used  to  frequent  as  he  came 
from  his  school,  which  was  near  that  place ;  and  finding  Turner 
tliere  they  saluted  one  another,  and  Turner  with  one  of  bis 
friends,  sat  at  the  door,  asking  them  to  drink,  but  Carliel  and 
Irweng  turning  about  to  cock  the  pistol  came  back  immediately, 
and  Carliel  drawing  it  from  under  his  coat  discharged  it  upon 
Turner,  and  gave  him  a  mortal  wound  near  the  left  pap ;  so 
tluit  Turner  after  having  said  these  words  (Liord  have  mercy 
Qpon  roe,  I  am  killed)  immediately  fell  down :  whereupon  Car- 
''el  and  Irweng  fled,  Carliel  to  the  town,  and  Irweng  towards 
^^e  river,  but  mistaking  his  way,  and  entering  into  a  court  where 
^/^y  sold  wood,  which  was  no  thoroughfare,  he  was  taken.  Car- 
^'^1  likewise  fled,  and  so  did  also  the  Baron  of  Sanchar.     The 
^>*clinary  ofiicers  of  Justice  *did  their  utmost,  but  could  not  [  «  120  b.  ] 
'^Ice  them  :  for  in  fact  (as  appeared  afterwards)  Carliel  fled  into 
Gotland,  and  Gray  towards  the  sea  thinking  to  go  to  Sweden, 
^^cj  Sanchar  hid  himself  in  England. 

The  impediments  of  justice,  diflSculties  of  law,  and  impossi- 
bilities of  legal  proceeding  to  take  Carliel  the  principal,  which 


je  in  this  case,  are  remarkable  and  worthy  consideration. 
^l^e  cure  and  remedy  of  the  whole  ought  to  be  only  and  wholly 
^\^ibuted  to  the  great  care  of  his  most  excellent  Majesty,  and  to 
bi^  perpetual  love  and  zeal  for  justice,  as  will  clearly  appear  by 
^hai  follows. 

The  impediments  of  justice  were  two. 

1.  The  truth  of  this  fact  touching  the  Baron  of  Sanchar  could 
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not  appear,  because  it  consisted  only  in  the  words  of  bis  mouth 
by  incitation  and  procurement,  but  by  Gray  and  Carliel  who 
were  fled ;  or  by  himself,  and  he  was  likewise  gone. 

2.  It  was  not  as  yet  known  whither  they  were  fled,  and  it 
could  not  be  found  out  by  all  the  search  and  diligence  which  was 
used  by  the  ofiicers  and  magistrates  of  justice. 

The  difficulties  of  law  are  manifest  by  the  foregoing  reso- 
lutions. 

Impossibilities  of  legal  proceeding. 

1.  It  was  impossible  by  legal  process  to  apprehend  the  body 
of  Carliel  being  in  Scotland. 

It  was  impossible  also  to  proceed  against  the  Baron  of  San- 
char  (who  was  but  an  accessary)  before  the  principal  was  at- 
tainted, a  thing  which  would  have  required  a  very  long  proceed- 
ing, if  he  had  not  been  taken. 

Now  therefore  let  us  behold  here  the  love  and  zeal  which  his 

Majesty  always  had  for  justice,  who  being  informed  by  some  of 

his  principal  judges,  with  whom  he  had  consulted  touching  the 

nature  of  this  present  case,  and  finding,  if  this  fact  should  be  • 

left  to  the  ordinary  proceeding  of  the  law,  Carliel  the  assassin 

[  *  121  a.  ]  *could  not  be  taken,  and  that  no  ordinary  power  had  been  able 

^oL^i6^'       to  find    Gray   the  witness,  nor  Sanchar  the  author;  lo!  the 

7S1,    *    *        King  by  proclamation  gives  authority  to  any  person  whatsoever 

to  apprehend  these  three,  with  a  promise  of  great  reward  [for 
their  apprehension]. 

Upon  this  the  Baron  of  Sanchar,  well  knowing  that  the  prin- 
cipal assassin  and  the  witnesses  were  fled,  surrendered  himself, 
and  denied  that  he  incited  or  procured  the  fact :  wherefore  his 
Majesty  sent  post  to  the  sea-ports  (the  gates  of  the  kingdom)  as 
also  into  Scotland  and  other  places  of  his  dominions,  where  his 
admirable  prudence  had  hopes  of  finding  them.  And  the  Lord 
so  crowned  his  royal  thoughts,  and  gave  such  a  blessing  to  his 
zeal  for  justice,  that  some  of  his  couriers  took  Gray  at  the  port 
of  Harwich  ready  to  embark  for  Sweden,  and  Carliel  in  Scot- 
land, thinking  to  cross  the  sea  for  his  greater  safety.  Gray  then, 
being  by  his  Majesty's  command  examined,  confest  the  whole 
truth  of  the  fact  against  the  Baron  of  Sanchar :  who  likewise  bv 
his  Majesty's  direction  being  confronted  with  Gray,  and  parti- 
cularly examined  touching  certain  articles  special  and  pertinent 
(dictated  by  his  Majesty  himself),  confessed  by  writing  under  his 
own  hand,  that  he  had  incited  and  procured  this  assassination, 
and  being  pressed  thereupon  by  the  questions  he  discovered  a 
long  and  inveterate  malice  which  he  had  had,  with  all  the  occa- 
sions and  material  circumstances  of  this  murder. 
Ecclesiast.  8.  His  Majesty  having  regard  to  that  which  the  Holy  (ihost 
ii.Anteaiia.    admonishes  us  of  {quia  non  prqfertur  cito  contra  malos  sententia^ 

absque  iimore  uUoJilii  hominum  perpetrant  mala)  gave  orders  two 
days  after,  that  Carliel  the  principal  should  be  brought  to  Lon- 
don, that  he  and  James  Irweng  (in  full  term,  a  thing  not  usual) 
might  be  carried  before  the  Justices  at  Newgate,  and  attainted 
ana  convicted,  and  a  few  days  after  the  Baron  of  Sanchar  was 
likewise  attainted  and  convicted  at  the  King's  ^ench  in  full  - 
[  *  121  b.  3  term,  and  in  a  short  time  after  *^to  accomplish  his  Majesty's  zeal 
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for  justice,  the  Baron  Sanchar  was  {a)  hanged  publicly  in  term-  («)  s  Io»i.  i3. 
time  at  the  palace  of  Westminster,  according  to  the  judgment 
and  sentence  which  he  had  before  received. 

I  have  reported  this  case  with  all  the  circumstances,  because 
this  example  has  not  its  parallel :  for  although  it  is  true,  that 
the  late  Queen  Mary  is  very  famous  on  account  of  the  exem-  * 

plary  justice  which  she  caused  to  be  executed  upon  Baron  Stur- 
ton  for  the  barbarous  murder  of  Harquil;  yet  this  present 
example  of  the  Baron  of  Sanchar  very  much  surpasses  that  of 
the  Baron  of  Sturton,  and  that  for  many  considerations.  1.  Be- 
cau^  the  Boron  of  Sturton  was  taken  by  the  ordinary  course  of 
the  law,  even  within  the  kingdom,  but  the  principal  in  this  case 
could  not  be  taken  by  any  common  power,  but  by  means  of  his 
Majesty's  royal  and  absolute  power  only.  2.  The  Baron  of 
Sturton's  offence  was  very  apparent,  and  without  any  difficulty 
of  law :  on  the  contrary  this  of  Sanchar  was  thereof  (as  appears) 
veiT  full,  but  by  his  Majest3r's  command  all  these  difficulties 
with  the  conference  and  grave  consideration  of  his  principal 
Judges,  after  search  of  cases  precedent,  were  resolved  and 
cleared  up,  and  notwithstanding  the  impediments,  difficulties, 
and  impossibilities  in  legal  proceeding,  greater  expedition  was 
used  in  this  case  than  in  that.  In  short,  the  accomplishment  of 
the  whole,  the  clearing  up  the  truth  of  the  fact  in  the  case  of 
the  Baron  of  Sanchar,  must  be  attributed  to  the  great  wisdom, 
power,  and  vigilance  of  his  Majesty,  as  appears  by  that  which 
has  been  thereof  said  before. 

The  Baron  of  Sanchar  was  a  man  of  a  very  ancient  and  Rym.  Feed, 
noble  family  in  Scotland,  he  was  a  man  of  great  courage  and  ^^^'  ^<>-  *"^c, 
wit,  endowed  with  many  excellent  gifts  as  well  natural  as  ac-  59.  ss^'isr*. 
quired ;  the  eloquence  of  his  discourse  with  the  civility  and  dis- 
cretion of  his  behaviour  when  he  came  before  and  went  from  the 
Judges,  compelled  the  people  (who  honoured  him  on  account 
of  his  moral  ♦virtues  and  those  for  his  sake)  to  bewail  his  fall  [  ♦  122  a.  ] 
^'ith  great  grief  (although  the  occasion  of  it  was  this  base  and 
barbarous  assassination  premeditated  for  Jive  years  together  with 
a  malice  bloody  and  inveterate).     This  extraordinary  affection 
of  the  people,  was  (as  he  himself  confessed)  a  very  great  conso- 
lation to  him  in  his  last  troubles  and  afflictions.  But  at  last  their 
^fnpasston  abated^  because  they  peiceived  he  died  {papiste  obstine) 
^n  obstinate  papist. 
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CASES  IN  THE  COURT  OF  WARDS. 


BEBBBBBBBI 


ANTHONY  LOWF/S  CASE. 

Trin.  7  «/i2c-  !• 
In  the  Court  of  Wards. 


Pt  IX.'12!^  b. 


Anthony  L.  held  certain  acres  of  the  manor  of  A.  parcel  of  the  manor  of  B.  bj 
^^y^-Hio'k'  knight's  service  and  suit  of  court  to  B.  A.  and  B.  were  parcel  of  the  earl- 
dom and  afterwards  of  the  duchy  of  Lancaster,  and  were  held  of  die  king 
by  knight's  service  in  capite,  before  they  came  to  the  crown.  The  duchjr 
of  Lancaster  with  the  manors  came  to  the  crovoi.  L.  also  held  a  hoosey 
&c  in  A.  by  socage,  tenure  and  fealty,  and  rent.  H.  8.  by  letters  patent 
granted  to  A.  and  his  heirs  the  rent,  and  confirmed  his  estate  in  the  said 
lands  and  tenements  to  be  held  by  fealty  only,  afterwards  H.  8.  granted  the 
manor  of  A.  &c.  to  L.  and  his  heirs,  to  hold  by  a  certain  rent  and  fealty 
only.  Held  the  tenure  of  all  shall  be  by  fealty  only. 
When  land  passes  from  the  king  by  his  grant,  and  in  Ids  grant  no  tenure  is 
reserved,  &c.  the  law  will  create  a  tenure  best  for  the  king,  but  when  the 
land  passes  from  a  subject,  and  of  necessity  the  tenure  changes,  the  law 
will  create  a  tenure  as  near  the  freedom  of  the  first  tenure  as  may  be. 
When  the  king  grants  land  without  reservation  of  any  tenure,  &c,  the  land 
shall  be  held  of  the  king  in  capUe  by  knight's  service,  according  to  the  rate 
and  proportion  of  land  which  belongs  to  a  knight's  fee. 


Skinner  606       Anthony  Lowe  held  fifty-nine   acres  and  a  rood  of   land  in 

Aiderwasley,  of  the  manor  of  Alderwasley,  by  knight's  service^ 
and  suit  of  court  to  Bewrapcr,  de  tribus  septimanis  in  tres  sepfi- 
manasy  of  which  nmnor  of  Bewraper  the  manor  of  Alderwa^ley 
was  parcel ;  the  said  manors  of  Bewraper  and  Alderwasley  were 
parcel  of  the  earldom,  and  afterwards  of  the  duchy  of  Lancas- 
ter, which  manors  were  held  of  the  King  by  knight's  service  in 
capite(K)  before  tliey  came  to  the  crown.  The  duchy  of  Lan- 
caster together  with  the  said  tnanors  came  afterwards  to  the 
crown  by  descent :  the  said  Anthony  held  also  a  place  where  a 
capital  messuage  was  situate,  and  half  an  acre  of  land  in  Alder- 
wasley held  of  the  manor  of  Alderwasley  by  socage  tenure,  and 
fealty  and  rent,  amongst  other  lands:  H.  8.  by  letters  patent 
under  the  duchy  seal  dated  22  Junii  anno  15.  granted  to  the 
said  Anthony  Lowe  and  his  heirs,  ancestors  to  the  plaintiff, 
whose  heir  he  is,  the  aforesaid  rent,  and  further  ratified, 
remised,  released,  and  confirmed  statum  pradC  Anthonii  in  tcrris 
et  tenementis  pracTj  habentT  4*  tenencP  prad*  Anthonio  4r  hieredi" 
bus  suis,  de  nobisy  harediV  4*  successorib*  nostris  per  Jidelitatem 

(a)  Tenures  by  knight's  service,  &c.  abolished  by  12  Car.  IL  cap.  24. 
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^anhtmpro  omni  seroitio  secularly  exactione  Sf^  demand^.  And  the  [  *  123  a.  ] 

said  Anthony  Lowe  so  seised  of  the  said  59  acres,  &c.  and  of  (a)6  Co.  6.  b. 

the  place  where  the  capital  messuage  was  seised,  22  Mart.  an.  Livery  57.% 

]9  H.  8.  the  King  granted  the  said  manor  of  Alderwasley  and  Roll.  502. 

all  lands,  tenements,  rents,  reversions,  and  services  in  Alder-  f^^'^^ll^j* 

wasley  and   Ashleyham   parcel  of  the  duchy  of  Lancaster  to  ^cfsPlowd.*' 

Anthony  Lowe,  ancestor  of  the  plaintiff,  whose  heir  he  is,  and  24o.  b.  Rr. 

his  heirs,  to  hold  the  said  manor,  lands,  tenements,  rents,  rever-  ^- ^'  ^^^*    . 

sions,  and  services  of  the  King,  his  heirs,  and  successors,  by  2Roii!5o«. 

the  yearly  rent  of  26/.  105.  and  fealty  only  for  all  services,  exac-  6  Co.6  b. 

tions,  and  demands :  and  the  said  grant  was  executed  by  livery  and  ^^  •^  Gards, 

seisin  :  all  which  premises  are  parcel  of  the  duchy  of  Lancaster,  (c)*Co.  Lit.  98. 

and  out  of  the  county  palatine  of  Lancaster.     And  it  was  ob-  «•  Ley  de 

jected,  that  when  the  King  granted  his  seigniory  to  his  tenant,  (rf\  i  ^j^49  g 

to  have   to  him  and  his  heirs,  by  that  the  ancient  tenure  is  6Co.  6.'a.  7.a! 

extinct,  and  then  the  law  will  create  a   tenure  in  capite  by  W.  a.  a  Co.  77. 

knight's  service,  for  the  best  shall  be  taken  for  the  King,  as  if  co.sb^a.  lo 

the  King  grants  land  to  another  without  a  reservation  or  men-  Co.  67*.  b*.  u 

tion  (a)  of  any  tenure,  the  law  will  create  a  tenure  in  capite  by  J^*  ^J'** * 

knight's  service  for  that  is  the  best  for  the  King,  and  so  if  the  ^  rqh.  ^oo.  ' 

King  grants  lands  {Jb)  absque  aliquo  inde  reddendo^  the  law  will  d  Bal»tr.  6. 

create  the  like  tenure,  and  therewith  agrees  S3  H.  6.  7.  a.  for  of  ^o^'^'^Je'S' 

necessity  all  land  ought  to  be  held  of  some  person.     2.  When  141.3  Leon.' 

the  King  has  extinguished  the  services  which  are  parcel  of  the  <43.  Plowd. 

manor  of  A.  then  the  tenancy  shall  be  held  as  the  manor  of  A.  iJj*!,^  ijli!; 

was  held,  and  that  was  a  tenure  in  capite^  and  the  act  of  1  H.  4.  500!  Fits, 

and  divers  other  acts  have  divided  the  possessions  of  the  duchy  Grant  J9.  Br. 

from  the  crown.  u^l^"' 

But  it  was  resolved,  that  the  tenure  of  the  said  59  acres^  and  (e)3d  H.  6.7. 

toft  and  half  acre  should  be  held  by  {c)  fealty  only;  and  as  to  «• 

the  said  objection  it  was  answered,  that  when  the  King  grants  ^^    ^  ' 

or  releases  the  services  to  the  tenant  and  his  heirs,  it  cannot  {g)  Co.  Lit 

extbguish  the  tenure  in  all  for  necessity  of  tenure,  and  the  King  /?>  ^i 

cannot  by  his  charter  alter  the  law,  but  it  shall  be  (d)  expounded  159,  Co.*Ut, 

as  near  the  King's  intent  as  may  be,  and  that  is  to  extinraish  all  98.  a. 
the  services,  but  that  only  which  i^  an  inseparable  incident  to 
every  tenure,  and  that  is  ^Ity,  for  that  the  King  may  do  by  the 
Jaw,  and  id  Rex  potest  quod  de  jure  potest.     Vide  8  H.  7.  casu 
tdtimo. 

And  as  to  the  cases  which  have  been  put  out  of  the  book  in  When  land 

38  [e)  H.  6.  they  were  agreed  and  affirmed  for  good  law ;  but  a  f [JJ'^^"  **** 

difference  Was  taken  when  land  passes  from  the  King  by  his  grant,  and  in 

pant,  and  in  his  grant  {/)  no  tenure  is  reserved,  or  when  a  biggrantno 

clause  is  added  absque  aliquo  inde  reddendo^  there  the  law  will  J^""^  AcT 

create  a  tenure  best  for  the  King :  but  when  the  land  passes  the  law  will 

'^om  a  subject,  and  the  law^for  necessity  changes  one  tenure  to  [  ^  123  b.  ] 

another,  there  the  law,  which  is  cequissimus  judexj  will  create  a  create  a  tennre 

f"^nre  as  {g)  near  the  freedom  of  the  first  tenure  as  may  be :  as  ^^  i\vLt 

^  ft  Bishop  or  (k)  other  man  of  the  church  held  certain  land  to  when  Uie  land 

^  King  in  frankalmoigne,  and  at  the  common  law  had  enfeoffed  ^*k"'/"'°j^ 

another  and  his  heirs  of  the  same  land,  in  this  case  the  feoffee  Jlcii^ity'tiie 

>ba]l  hold  by  fealty  only,  for  that  is  as  near  the  freedom  of  the  tennrechansei, 

the  law  wiU 
create  a  tennre  as  near  the  fireedom  of  the  first  tenure  as  may  bet 
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ResMoiand 


diffefeace. 


Wbcathekiqg 
gnuitiliiid 
without  rcseik> 
▼ation  of  aoy 
tennre,  &c 
llMlMdaliaB 


UBore in fnokalmoigiie a.  maybe;  and  so  wa.it resolved  in 
LfGoescaae. 

Aod  the  reasons  and  causes  of  this  difiSereoce  is,  because  in 
the  first  case  the  land  moves  from  the  King,  and  therefore  shall 
be  subject  to  such  tenure  as  the  hiw  will  create;  but  when  tenant 
in  fitmludmoigne  enfeoffs  another,  there  the  feoffee  is  in  by  a 
subject,  and  not  by  the  King,  for  in  such  case  the  King  dq>arts 
with  nothing ;  also  in  this  later  case  the  law  doth  not  create  any 
tenure  origmally,  as  it  doth  in  the  first  case^  but  only  changes 
one  tenure  into  another,  s.  a  tenure  iu  finmkalmoigne  into  a 
tenure  by  fiaaity  only. 

And  it  was  resolved,  that  when  the  King  grants  any  land  (a) 
without  reservation  of  any  tenure,  or  (6)  absque  aUquo  inde  red' 
dendOf  or  the  like,  there  the  land  by  operation  of  law  ^hall  be 
held  of  the  King  in  capiie  by  knight's  service,  according  to  the 
rate  and  proportion  of  land  which  belongs  to  a  knight's  fee,  and 
kia^eapite  ^  ^^  more  more,  and  of  less  less ;  for  the  act  of  law  respects 
by  kDighni  equity,  and  will  never  chai^  any  one  with  more  or  less  than  in 
^2f-^>*^  equity  and  reason  it  ought:  (c)  Ipsa  etenim  leges  cupiunt  ni 
nte  wd  pro.  J^^  reganUor.  And  the  case  at  bar  is  stronger,  because  the 
portion  of  land  King  upon  the  grant  of  the  service,  limits  the  tenure  to  be 
to'"*i5«h?**  ^^  realty  only  (d^  ^^  *U  services^  exactions,  and  demands, 
f^  '     And  the  Justices  took  no  regard  of  tlie  tenure  before    the 

crown  and  duchy  were  united  in  one  and  the  same  person ;  for 
as  long  as  they  remain  in  one  person,  the  ancient  tenures  of  the 
crown  darmiunt  perpetuo  somno^  for  the  King  cannot  hold  of 
himsel£ 

Note  reader,  there  are  many  and  divers  opinions  of  the  con- 
tent {e)  of  a  knight's  fee;  some  say,  that  a  hide  or  a  carve  of 
land  contains  100  acres,  and  that  eight  hides  or  800  acres  of 
land  make  a  knight's  fee :  and  others  hold,  that  680  acres  of 
land  make  it.  Ouers  say.  Quod  bovata  terra  continet  \5  acraSf 
4*  8  bovaiajaciunt  carucaiam  terras  by  which  account  a  carve  of 
land  contains  one  hundred  and  twenty  acres,  and  divers  other 
▼^57. 2  Roll,  opinions  are  concerning  these  matters.  But  I  conceive,  that  a 
L)«  A^  ^  knight's  fee,  or  hide,  or  carve,  or  yard,  or  oxgang,  ♦of  land, 
issia^^Leyde  ^"^  ^^^  contain  any  certain  number  of  acres;  but  a  knight's 
Oarda,  &c.  3.  fee  is  properly  to  be  (/)  estimated  according  to  the  quality,  and 
Plow.  ^^'^'  not  according  to  the  quantity,  i.  by  the  value,  and  not  by  the 
(6)'s  RolLSOs.  content;  and  therefore  it  is  true,  quod  doctissimus  Camden  in  sud 
M6.SS iL6.7.  Britannia^ p.  126.  asseritj  viz.  fSubsequenti  ietate  ex  censu  td  col" 
iI^'qJl  ligiturfactijuer^  equites^  S^c.  and  antiquity  thpnght  that  (g)  20L 
dec.  s.  Br.  of  land  was  sufficient  to  maintain  the  d^ree  of  a  knight,  as  it 
Tenares.  Ant.  appears  in  the  ancient  treatise  De  modo  tenendi  Parliamsnlum 
(O^i  Co.  S5.  b.  l^^V^^  Regis  Edwardijilii  Regis  Etkeldredi  ;  where  it  appears 
5  C«.  100.  au  quod  comitatus  {viz.  an  earldom)  constat  ex  (k)  vigintifeodis  unius 
^Co.  152.  a.  militis^  quoUbetfeodo  computato  ad  viginti  libratas  ;  baronia  can-' 
43.  ^  {'fij^'bl*  Stat  ex  (i)  iSfeodis^  <$•  3  parte  unius  feodi  militisj  secundian  covnr 
174.  b.  tri.  k  putationem  pnedicf  uimm  feodum  militis  constat  ex  terris  ad  valen^ 
(d>  lit.  Rep.     /^^  ^^j  20^  which  antiquity  I  cite,  because  it  concurs  with  the 

(e)CQ.Lit.69.a.a5.b.  SRoU.  506.  7Co.SS.b.(/)SRoU.  506.  Co.  Lit.  69.  a.  t  Co.  Lit  86.  a. 
Cr)  Co.  LiL  as.  b.  (A)  Co.  Lit.  85.  b.  69.  a.  Ley  de  Gards,  dec.  5.  (t)  Co.  Ut.  85.  b.  69.  a.  Ley  (le 
uardf,  dec  5.  (ic)  Co.  Lit  69.  a.  85.  o.  Ley  de  Gards,  &c.  5 


OfOiecoirtcati 

ofakBifkt'o 


(a)2Tes.S40. 
Br.  Teonre  5. 
^.  fl.  6. 7.  a. 
6  Co.  6.  b.  19 
H.  &  Br.  Li- 
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act  of  Parliament  anno  I  E.Q.  De  miUtibut,  by  which  act  {a)  (<>)  €o- 1^^  ^• 

census  militarise  the  Estate  of  a  Knight,  is  measured  by  the  value  ?^\  q^^  ^|^  ^9 

of  20/.  of  land  per  ann,  and  not  by  any  certain  content  of  acres :  a. 

and  therewith  agrees  the  statute  of  W.  1.  c  (6)  SS.  and  F.  N.  B.  («)  ^'  ^^^'  ^^• 

82.  where  202.  of  land  in  socage  is  put  in  equipage  with  a  ^)Co.  Lit.69. 

knight's  fee,  and  that  is  the  must  reasonable  estimation,  for  one  a. 

acre  may  be  better  than  many  others,  so  that  he  who  (r)  had  W  ^'  ^^*  ^^• 

680  acres,  or  800  acres  of  some  barren  land  had  not  a  sufficient  <f 'co.Lit69.a. 

revenue  to  maintain  the  degree  of  a  Knight;  and  he  who  had  a  Ley  de  Ganh, 

less  number  of  acres  of  some  land,  had  a  livine  in  diebus  illis  ^*  ^* 

sufficient  for  the  maintenance  of  a  Knight.  Sv  antiquity  thought  What  was  a 

that  (d)  400  marks  of  land  per  ann.  was  a  competent  living  of  a  cosipetency 

Baron  ;  and  400/.  per  ann.  ad  susiinendtim  nomen  Sf  onus  {e)  of  ^^i^^* 

an  Earl ;  and  of  late  time  800  marics  per  an,  of  a  Marquiss,  and 

800/L  per  ann.  of  a  f  Duke :  so  that  their  annual  revenue  was 

estimated  by  the  value,  and  not  by  the  content,  (y*)  And  a  canre  a  carve  of 

of  land,  carucata  terrte,  or  a  hide  of  land,  kida  iemt  (which  is  ^<">^  ^bat. 

all  one),  is  not  of  any  certain  content,  but  as  much  as  a  plough  (/)Go.Lit.€9L 

can  plough  in  a  year,  and  therewidi  agrees  Lambard,  verba  I'     -.  f.    . 

Hyde.     And  a  carve  of  land,  may  (g)  contain  an  house,  wood,  ^^^5.*    "  *' 

meadow,  and  pasture,  because  by  them  the  ploughmen  and  the  (^)  Co.  Lit  69. 

beasts  of  the  plough  are  maintained :  and  therewith  agree,  tempm  ** 

E.  1.  {h)  tit.  Brief  I60.  (860)  4  E.  S.  47  Plo.  Com.  in  Hill  and  (A)  Co.  Lit.  69. 

Grange's  case  168.  Vide  6  E.  3.  42.  &  39  H.  6.  8.  a.   And  Fene-  *; 

rabilis  Beda  calls  a  ploughlandyam//ta;7i,  because  it  contains  ne-  ^*)  ^®'  ^^  ^^• 

cessary  things  for  the  maintenance  of  a  family.    And  (1)  Prisot  (i)  Co.  Lit.  69. 

well  said  in  35  H.  6.  £9*  that  a  plough  may  plough  more  land  a. 

in  a  year  in  some  country  than  in  another*  country;  and  there-  C  *  1^^  b.  ] 

fore  it  stands  with  reason  th^t  a  (k)  carve  of  land  should  be  less  ^  ^*  ^^'  ^* 

in  one  place  than  in  another,  41  E.  3.   Fine  40.  &  13  E.  3. 

Fine  67.     A  fine  shall  not  be  received  de  (/)  una  virgata  terra^  A  fine  shall 

for  the  uncertainty ;  vide  39  H.  6.  8.     But  an  acre  of  land  is  Jf  „^/ y^r'^'^i 

cenain  by  the  statute  (m)  de  terris  mensurandis,    (n)  Noia  also  terrli. 

reader,  that  every  carve  of  land  was  of  ancient  time  of  the  yearly  (fii)Co.  Lit.  69. 

value  of  five  nobles  per  ann.  and  that  was  the  living  of  a  soke-  «• 

man  or  yeoman,  et  ex  (0)  duodecim  carucatis  constabit  union  feodum  j^^  ^*       ^^' 

miUtiSe  which  amounts  to  ^0/.  per  ann.  and  this  you  may  see  (o)  Co.  Lit.  69. 

Termino  Paschce  anno  3  jE.  1.  coram  Rogero  de{p)  Seyton  S^sociis  ■• 

ms  Justiciar  its  apud  Westm'  Ebot^  rat.  10.  Radulphus  de  Norman--  ^/J  ^'  ^^^'  ^^• 

viUe  petens  in  brevi  de  medio  queritwr  contra  Luciam  de  Kyme  quod 

cum  ipse  teneat  de  ipsa  duos  carectatas  terrce  in  Coningston  per 

^umagium  <$-  servitium  militare,  unde  duodecim  carucata  terrce  fa- 

ciunt  unum  feodum  militis  pro  omni  servitio^  ipsa  distrinxit  ipsum 

adjaciendum  seclam  ad  curiam  suam  de  Thornton  in  Craven^  S^c. 

And  it  is  to  be  observed  that  the  (9)  relief  of  a  knight  and  of  all  Of  the  reliefs 

superiors  who  are  nobles,  is  the  4th  part  of  their  revenue  per  ann.  9^  •  lu»»gt>t, 

^  of  a  knight  5/.  which  is  the  4th  part  of  £0/.    So  una  Baronia 

canstat  ex  13  feodis  militum^  Sfc.  de  3  parte  uniusfeodi  militis^  (9)2  Roll.  5i5, 

which  amount  to  400  marks,  and  therefore  his  relief  is  the  4th  gi^V^  ¥*' 

P&rt  of  it,  sc.  100  marks ;  and  an  Earldom  consists  of  20  knights'  rg'.  a.' 7  Co.'ss. 

'^s,  which  amount  to  400/.  and  therefore  his  relief  is  lOOt  and  b.  34.  a. 

^his  appears  by  the  statute  of  Magna  ChartOj  chap.  2.  and  by 

the  equity  of  that  statute,  forasmuch  as  a  marquesdom  which 

insists  of  the  revenues  of  two  baronies,  which  amount  to  800 
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Co.  lit.  69.       marks,  he  shall  pay  according  to  just  proportion  for  his  relief 
b.76.a«  200  marks;  and  because  a  dukedom  consists  of  the  revenues  of 

two  earldoms,  sc.  800/.  per  anuj  a  Duke  shall  pay  200/.  for  re- 
lief, which  is  also  the  4th  part  of  his  revenue, '  and  therewith 
Note  agree  the  records  of  the  Exchequer.     Nota  reader,  at  the  time 

of  the  making  of  the  statute  of  Magna  ChartUy  s,  9  H.  S.  there 

was  not  any  Duke,  Marquiss,  or   Viscount  in  England  (and 

U)  Co.  Lit  69.  therefore  the  statute  does  not  make  mention  of  them),  and  (a) 

^*  the  eldest  son  of  King  E.  3.  called  the  Black  Prince,  was  the  first 

^)  Co.  Lit.  69.  Dute  in  England  after  the  Conquest,  and  Robert  Earl  of  (i) 

Oxford,  in  the  relfn  of  R.  2,  was  the  first  Marquiss ;  sic  enim 

inter  ordines  Anglice  in  sud  Britannia  testatur  Camden^  vbi  supra, 

j^c)  Co.  Lit  69.  ^  tituius  (c)  Marchionis  serins  ad  nos  devenit,  nee  ante  R.  2,  tern-- 

pore  cuiquam  delatus^  Hie  enim  Robertum  Vere  Oxania  comitem 
delicias  suas  primum  Marchionem  Dnbliniie  designavit^  merumque 
erat  honoris  nomen,  Hcec  Hie.  And  before  the  reign  of  King 
jd)  Co.  Lit  69.  jj^  g^  there  was  not  any  {d)  Viscounts ;  sic  enim  idem  aitthor  ubi 
r*  125a.]  supra^  asserit.  (e)  Post  Comites^  Vicecomites  ordine  sequun- 
(0  Co.  Lit  69.  iur^  Viscounts  nos  vocamus;  hcecoetus  officii  sed  nova  dignitatis 
^  appellation  et  H.  6.  tempore  ad  nos  primum  audita.    Hcec  ille. 

|/)Co.Lit69.  j^  domimis  de  (/)  Bello  Monte  was  the  first  Viscount  created  by 

King  H.  6*  vide  Cassianeum  in  glorid  mundi^  parte  4.  consider' 
56.  that  this  dignity  of  Viscount  is  of  great  antiquity  in  other 
realms. 


FLOYER'S    CASE. 


HiL  8  Jacobi  U 


In  the  Court  of  Wards. 


Flotbr's  Husband  and  wife  seised  in  fee  in  right  of  the  wife  of  land  held  by  knight's 

Pt^'lX   115  b         senrice  t»  aqnte^  levy  a  fine,  and  the  conusees  grant,  and  render  to  Uiem 

and  the  heirs  of  the  husband  on  the  wife  begotten,  remainder  to  the  right 
heirs  of  the  husband ;  afterwards  they  levy  a  fine  come  ceoy  8lc  of  the  same 
land,  to  the  use  of  themselves  for  life,  and  afterwards  to  the  use  of  their 
first,  second,  &c.  sons  in  tail,  afterwards  to  the  use  of  the  heirs  of  the  body 
of  the  said  husband  and  wife,  remainder  to  the  right  heirs  of  the  wife. 
The  father  died,  the  son  within  age.  Held :  neither  the  intot  nor  the  land 
shall  be  in  ward  to  the  king.  S.  C.  Cro.  Jac.  294, 
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Anthony  Floteb  and  Anne  his  wife  were  seised  in  their  de-  ^^  Car.  f.  c. 
mesne  as  of  fee^  in  the  right  of  the  said  Anne  of  the  fourth  part      ' 
of  the  manor  of  Burdoceston,  alias  Burston,  held  by  knight's 
service  in  capite,  and  anno  36  Eliz.  levied  a  fine  thereof  to 
Cribbe  and  Radway,  and  to  the  heirs  of  Cribbe,  and  the  conu- 
sees  granted  and  rendered  the  said  fourth  part  to  the  said  An- 
thony and  Anne,  and  to  the  heirs  of  the  said  Anthony  on  the 
body  of  the  said  Anne  lawfully  begotten,  and  for  want  of  such 
issue  to  the  use  of  the  right  heirs  of  the  said  Anthony :  and 
afterwards  the  said  Anthony  and  Anne  anno  2  Jac,  Regis  levied 
a  fine  come  ceo,  S^c.  of  the  said  4th  part  to  Wadham  and  Man- 
waring,  to  the  use  of  the  said  Anthony  and  Anne,  for  the  term 
of  their  two  lives,  and  afterwards  to  the  use  of  Anthony  their 
eldest  son  in  tail,  and  aft:erwards  to  the  use  of  William  their  se- 
eond  son  in  tail,  and  afterwards  to  the  use  of  John  their  third 
ion  in  tail ;  and  afterwards  to  the  use  of  the  heirs  of  the  body  of 
the  said  Anthony  and  Anne,  and  for  want  of  such  issue  to  the 
use  of  the  riffht  heirs  of  the  said  Anne :  and  afterwards  Anthony 
the  father  died,  Anthony  his  son  being  within  age,  so.  of  the 
age  of  fourteen  years,  the  said  Anne  being  yet  alive.     And  the 
question  was,  if  the  King  in  this  case  should  have  the  wardship 
of  the  body  of  Anthony  the  son,  and  of  the  third  part  of  the 
said  4th  part,  or  any  of  them ;  and  it  was  argued  on  the  King's  -  ^  -^ 
part,  that  the  King  in  this  case  had  two  titles  *to  the  wardship  L     126  a.  J 
of  the  body;  and  ought  also  to  have  the  third  part  of  the  fourth 
part  of  the  manor.     And  the  first  title  to  the  body  was  by  the 
proviso  in  the  end  of  the  statute  of  32  H.  8.  c.  1.     For  bv  the 
said  first  fine  the  fourth  pare  was  rendered  to  Anthony  the  rather 
and  Anne,  and  to  the  heirs  of  Anthony  of  the  body  of  Anne ; 
and  although  the  statute  saith,  ^^  where  two  or  more  persons 
"  now  hold,  or  hereafter  shall  hold  any  manors,  lands,  tene* 
^  ments,  or  hereditaments  of  the  King  by  knight  service  jointly 
^  to  them,  and  to  the  heirs  of  one  of  them,  and  he  that  hath 
'^  the  inheritance  thereof  dieth,  his  heir  being  within  age,  that 
''  in  every  such  case  the  King  shall  have  the  ward  and  marriage  Cr.  Jac.40. 
^  of  the  body  of  such  heir  so  being  within  age,  the  life  of  the 
"  freeholder  or  freeholders,  &c.  notwithstanding."     Yet  if  two  Cr.  Jac#4o. 
are  seised  to  them,  and  to  the  heirs  of  the  body  of  one,  and  he  Dy.  «37.  pi.  so. 
who  has  the  estate-tail  dies,  his  heir  within  age,  he  shall  be  in 
^rd,  for  that  is  in  equal  degree,  quod  fuit  quoad  hoc  concessum 
per  toe  cur'^  vide  7  EL  Dyer  «37.  &  35  H.  ,8.  54.  {a)  Sir  David   (a)  Dyer  54, 
Owen's  case.     And  it  was  said,  that  although  the  husband  and  ^^'  !**•  ^>*»^> 
vife  have  altered  the  estate  before  the  death  of  Anthony  the  fa- 
ther, yet  forasmuch  as  they  have  not  conveyed  the  land  but  to 
^  use  of  themselves  and  their  issues,  it  shall  not  toll  the  in- 
terest which  the  King  had  by  the  first  fine,  by  force  of  the  said 
^>    The  second  title  which  the  King  had  to  the  ward  of  the 
|H)dy,  was  upon  the  second  fine,  for  by  the  second  fine  the  use 
is  limited  to  the  wife  for  her  lite,  which  is  directly  within  the  said 
«ct  of  32  H.  8.  and  also  of  the  act  of  S4  H.  8.  and  for  this  rea- 
son also  the  King  should  have  the  wardship  of  the  third  part  of 
^  said  fourth  part  of  the  manor. 

As  to  die  first  point  upon  the  statute  of  32  H.  8.  it  was  an-  32  H. 8.  c.i. 
^eted  and  resolved,  that  forasmuch  as  the  estate  limited  by  the 
▼OL,v.  2  ■      A 
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render  of  the  first  fine  did  not  continue  till  the  death  of  Antho- 
ny the  father,  this  case  was  out  of  the  said  proviso,  for  the  words 
thereof  are,  ^^  and  he  that  hath  the  inheritance  thereof  dieth," 
&c.  So  that  he  ought  to  have  the  inheritance  (either  in  fee-sim- 
ple, or  in  tail)  at  the  time  of  his  death.  But  in  this  case  An- 
thony the  father  had  but  an  estate  for  life  in  possession,  and  al- 
though the  second  conveyance  was  but  a  voluntary  conveyance 
for  the  establishing  of  the  land  upon  his  issues ;  yet  forasmuch 
as  thereby  the  said  Anthony  had  not  any  estate  of  inheritance  at 
the  time  of  his  death,  it  is  out  of  the  said  proviso;  for  as  the 
first  was  voluntary  for  the  advancement  of  the  husband  and  his 
issues,  so  was  the  secona  voluntary  also. 

As  to  the  second,  it  was  resolved,  that  although  by  the  se- 
[  *  126  b.  ]  cond  ^fine,  the  estate  which  the  wife  had  by  the  first  fine  was 

barred  and  alteredi  and  now  she  has  the  estate  by  the  second 

fine  out  of  the  estate  which  the  husband  had  by  the  first  fine, 

yet  it  is  out  of  the  statute  of  82  &  34  H.  8.  for  the  words  of  the 

statute  are  ^'  to  and  for  the  advancement  of  his  wife ;"  and  it 

was  resolved  that  the  estate  which  the  wife  had  by  the  limitation 

(a)  Palm.  215.   of  the  use  upon  the  second  fine  was  not  any  {a)  advancement  of 

h'^b^V'  ^r^'     ^^^  wife;  for  it  is  no  more  than  she  had  by  the  first  fine,  for  by 

JacW.   ^'     both  she  had  an  estate  for  life;  and  the  first  estate  for  life  by 

the  first  fine  cannot  be  an  advancement  of  the  wife  by  the  hus- 
band, for  the  land  was  the  inheritance  of  the  wife^  and  moved 
from  her ;  and  upon  the  second  fine,  if  no  estate  had  been  li- 
mited, the  law  would  have  reserved  to  her  such  estate  in  the  use 
(h)  t  Co.  127.     as  she  had  in  the  land,  as  it  is  agreed  in  Colgate  and  {b)  Blythe's 

68^6?  70*^^'  ^^^^'  ^^  ^'^®  ^^^  P^^'  ^^  "^y  reports;  and  therefore  it  is  not  any 
1  Anders.  164.  tnore  advancement  to  her  than  she  had  before ;  and  therefore  it 
Moor  196, 197.  is  out  of  the  said  statutes. 

4  Leon  "bi^b^  ^^  ^^  ^'^°  resolved,  that  forasmuch  as  the  estate  of  the  wife  was 
90.  Co.  Ent.  '  otit  of  the  statutes,  no  (c)  wardship  either  of  the  body  or  of  the 
60S.  pi.  18. 2  land  could  accrue  to  the  Kins  in  respect  of  the  estates  in  re- 
b/Palra  214  '"^'"der  limited  to  the  sons,  &c.  during  the  wife's  life,  for  the 
Godb.180.  wife  was  tenant  to  the  King  during  her  life,  and  the  advance- 
(c)  Cr.  jac.  ment  of  the  sons  in  remainder  when  the  estate  for  life  is  out  of 
«95.  Moor  177.  ^j^^  statute,  shall  not  give  the  King  wardship  either  of  the  body 

or  of  the  land.  But  if  a  man  has  a  reyersion  in  fee  expectant 
upon  an  estate  for  life,  held  of  the  King  by  knight's  service,  if 
he  conveys  this  reversion  to  the  use  of  his  wife,  or  his  children, 
&c.  and  dies,  that  shall  give  cause  of  wardship  of  the  body  dur- 
ing the  life  of  the  tenant  for  life,  there  the  tenant  for  life  is  not 
the  King's  tenant,  but  he  in  reversion.  And  it  was  said,  if  a 
man  holds  of  the  King  by  knight's  service,  and  makes  a  lease 
for  life,  the  remainderto  two,  and  to  the  heirs  of  one  of  them,  and 
he  who  has  the  fee  dies,  living  the  tenant  for  life,  this  is  within 
the  letter  of  the  said  proviso  of  the  act  of  32  H.  8.  For  the 
words  are,  "  where  two  or  more  hold,  &c.  any  manors,  lands, 
*^  tenements,  or  hereditaments  jointly  to  them,  and  to  the  heirs 
*^  of  one  of  them,  and  he  that  hath  the  inheritance  thereof 
^^  dieth,  &c."  and  this  remainder  is  an  hereditament  and  is  held 
of  the  King.  But  during  the  life  of  the  tenant  for  life,  it  is  not 
immediately  held  of  the  King,  and  therefore  in  such  case  the 
heir  of  him  who  has  the  fee  snail  not  be  in  ward.    And  Hil.  25 
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TA.  in  the  Court  of  Wards,  Wray,  Chief  Justice,  said,  that  it 

was  resolyed   by  the  two  Chief  Justices,   and  the  Court  of 

Wards;  that  if  the  heir  of  him  who  ha>  the  fee  is  of  full  age, 

and  the  heir  dies,  living  the  tenant  ibr  life,  his    heir  within 

age,  that  he  shall  not  be  in  ward  for  his  body  within  this  proviso, 

for  the  words  of  the  *act  are,  ^<and  he  that  hath  the  inheritance  [  *  127  a.  ] 

**  diereof  dieth,  &c*  his  heir  within  age,  that  in  every  such  case, 

^  &€•**  so  that  his  heir  at  the  time  of  his  death  ought  to  be  Pain^  mf'D^. 

within  age,  which  is  to  be  intended  of  the  immediate  heir,  and  172.  pi.  is.  s  ' 

not  of  the  mediate  heir,  vide  2  Eliz.  Dyer  172*  in  Lane's  case.  Co.76.  b. 


SO  ND  AY'S    CASE. 


Hil.  8  Jac.  1. 


In  the  Court  of  Wwds. 


S.ogvifBD  a  certain  bouse  to  his  wife  for  life,  and  after  her  decease  his  sob  Sou  day's 
W.  to  have  it,  'and  if  his  son  W.  marry,  and  have  any  male  issue  lawfully  p^^fv  -127  b 
begotten  of  his  body,  then  his  son  to  have  the  house  after  his  decease,  if 
he  have  no  mtde  issue  lawfully  begotten  of  his  body,  then  his  son  S.  to 
have  the  house.  If  S.  marry,  and  have  issue  male  of  his  body  lawfully  be- 
gotten, then  his  son  to  have  the  house  after  his  decease;  if  no  issue  male, 
then  his  son  T.  to  have  the  house :  if  T.  marry,  having  a  male  issue  of  his 
body,  lawfully  begotten,  then  his  son  to  have  the  house  after  his  decease  ; 
if  he  have  no  issue  male,  then  his  son  R«  in  like  manner,  et  totidem  verbit, 
and  so  to  D.  totidem  verhja ;  tnd  then  he  added  this  clause,  **  if  any  of  his 
sons  or  their  heirs  male,  issue  of  their  bodies,  went  about  to  alien  or  mort- 
gage the  house,  then  the  next  heir  to  enter."  Resolved :  an  estate  in  tail 
male  in  all  the  sons  is  created. 

Tenant  in  tail  cannot  be  restrained  from  alienating  by  recovery,  either  by 
condition,  or  limitation,  or  by  devise. 


MsfiiCK  SoNDAY  being  seised  in  fee  of  an  house  in  Lambeth,  swinb.  lis. 

Wd  in  chief  by  knight's  service,  7  Aprilis,  1587,  by  his  will  in  Bridgm.iar. 

^^ing  devised  the  said  house  to  Margaret  his  wife,  for  life, 
And  after  her  decease  hts  son  William  to  have  it,  and  if  his 
son. William  marry,  and  have  by  his  wife  any  male  issue  law- 
&lly  b^otten  of  his  body,  then  his  son  to  have  it ;  if  he  have 
no  male  issue  lawfully  begotten  of  his  body,  then  his  son  Sa- 
muel to  have  the  house ;  if  Samuel  macry,  and  have  issu 

e  2 
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^  male  of  bis  body  lawfully  begotten,  that  tlien  his  son  to  have 
**  the  house  after  his  decease,  if  no  issue  male,  then  his  son 
**  Thomas  to  have  the  house;  if  Thomas  marry,  having  a 
**  male  issue  of  his  body  lawfully  begotten,  then  his  son 
^*  to  have  the  house  after  his  decease  ;  if  he  have  no  issue 
*^  male,  then  his  son  Richard  in  like  manner,"  et  totidem 
verbis^  and  so  to  Daniel  totidem  verbis  ^  and  then  he  adds  this 
clause,  ^'  and  his  will  and  mind  was,  that  if  any  of  his  sons,  or 
*^  their  heirs  males  issue  of  their  bodies  go  about  at  any  time  to 
*^  alienate,  or  mortgage  the  house,  that  then  the  next  heir  to 
[  •  128  a.  ]  **  enter  *upon  the  house  and  enjoy  it:"  and  afterwards  Merick 

died,  and  William  died  without  issue  male,  having  issue  Mar- 
garet (who  had  the  third  part  of  the  house  in  respect  of  the 
tenure).  Samuel  also  died  without  issue  male,  Thomas  entered 
into  two  parts,  and  Trin.  6  Jac.  he  and  his  wife  suffered  a  com- 
mon recovery  with  single  voucher,  which  was  to  the  use  of  the 
said  Thomas  and  his  heirs,  and  afterwards  17th  December  Tho- 
mas died  without  issue  male,  and  in  this  case  two  questions  were 
moved.  1.  What  estate  Thomas  had.  2.  If  by  the  suffering 
of  the  said  recovery,  he  hath  forfeited  his  estate,  and  that  there- 
upon the  entry  of  the  said  .Richard  was  lawful  or  not. 

As  to  the  first  it  was  objected,  that  when  MeridT  devised,  that 

Thomas  his  son  shall  have  his  house,  if  the  will  had  not  gone 

farther,  he  should  have  had  but  for  life,  then  when  he  added, 

**  if  Thomas  my  son  marry,  having  a  male  issue,  that  then  his 

^*  son  to  have  the  house,"  that  is  an  express  devise  to  the  son 

that  he  shall  have,  and  not  to  himself.     But  it  was  answered 

and  resolved,  that  as  well  the  said  Thomas  as  the  other  sons  have 

(a)  Bridg.  137.  &n  estate  {a)  tail  to  them  severally,  and  to  the  heirs  males  of 

Swinb. iif.       their  bodies  (a);  and  that  for  three  reasons.     1.  Because  he 

259. 347*.  Moor  ^^^'^^^^r  saith,  "  if  he  hath  no  issue  male,  his  son  Richard  to 

198.  Cr.  Jar.     ^^  have  it,"  which  is  as  much  to  say,  if  Thomas  dies  without 

416. 695.  Cro.    issue  male,  which  words  are  sufficient  to  create  an  estate- tail  in 

Hard.  149.  ^     '^™  (®)-     ^"  That  the  said  last  clause,  "  if  any  of  his  sons  or 

their  heirs  males  issue  of  their  bodies  go  about,  &c."  which  ex- 
plains the  first  words,  that  the  male  issue  shall  be  heir,  and  take 
by  descent;  the  first  words  being,  *^  that  his  son  shall  have  the 
**  house  after  his  decease,"  i.  e.  shall  have  it  as  heir;  for  the 
words  of  the  will  make  it  manifest,  <^  and  if  any  of  their  sons, 
*^  or  their  heirs  males  issue  of  their  bodies,"  &c.  also  after  it  is 
said,  "  that  then  the  next  heir  to  enter."  3.  The  thing  prohi- 
ted  proves  it  also ;  for  as  well  his  sons  as  their  heirs  males  are 
(fr) Bridg.  1S7.  prohibited  to  alien  or  mortgage,  &c.  and  every  restraint  (6)  im- 
plies (and  especially  in  a  will)  that  the  parties  (if  the  restraint 


(aJ  "  It  may  be  collected  from  the  autho-  estate  tail,  vide  Crooke  v.  De  Fandes,  9  Ves. 

rities,  that  if  the  word,  'son'  be  used,  not  as  197.  the  cases  cited,  Wright  v.  Peanon^  1 

**  a  designatio  penoTut,  but  with  a  view  to  the  Eden.   123.     Ufdvertily  of  Oxford  v.  Cdfton, 

'*  whole  class,  or  as  comprising  the  whole  of  1  Eden.  473.    Daruey  v.  Griffithsy  4  M.  &  S. 

^  the  male  descendants  severally  and  siicces-  61.  and  the  cases  citcSd  there.    6  Cruise,  Dig. 

<'  sively,  then  it  is  the  manifest  intention  of  259. 3rd.  edn. ;  unless  it  can  be  collected  from 

**  the  testator  to  give  an  estate  tail."    Per  the  whole  of  die  will,  that  the  failure  of  issue 

Bayley^,  J.  MeUuh  v.  Meliuhy  2  Barn.  &  Cress,  intended  by  the  devisor  was  a  fidlure  of  issue 

533.               ^  Dow.  &  Ryl.  820.  quod  pide,  at  the  death  of  the  first  taker.  Roev.Jefiyy^ 

an<-                    ted  there.  7  T.  R.  589.     Glover  y.  Monckton^  3  Ding. 

e  words  in  a  will  create  an  13. 


« 
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had  not  been  made)  had  power  to  do  that  which  is  prohibited,  ^^^  q^^  q^^. 
which  is  the  reason  that  he  restrains  them.     And  if  his  sons  185. 
should  have  but  an  estate  for  life  (a),  this  clause  of  restraint,  ^-l*  ? **?' ?®P' 
that  if  they  should  alien,  &c.  that  then  the  next  heir  should  en-  ngicr^Jac. 
ter,  &c.  would  be  idle,  and  of  no  effect  697,698.  Oodb. 

As  to  the  2d  point,  it  was  resolved  by  the  two  Chief  Justices,  ^^^JV^q^^' 
Chief  Baron,  and  the  Court  of  Wards,  that  no  (b)  condition  42.  b.6Co  4i! 
or  limitation,  be  it  by  act  executed,  or  by  limitation  of  an  ^use,  [  ^^  128  b.  ] 
or  by  devise  in  a  last  will,  can  bar  tenant  in  tail  from  aliening  a.  Hob.  i7o. 
by  {c)  common  recovery  for  the  causes  and  reasons  reported  at  ^^^^^^^'^' 
large  in  tlie  sixth  part  of  my  reports,  in  Sir  Anthony  Mildmay's  s  Brownl.  67. 
case ;  and  according:  to  those  resolutions  the  case  was  decreed.  ^  ^<>U*  ^^8* 

&C   (c)  Cart.  23. 

*^   ^C>  (^)  Cart.  23. 

1  Roll.  418.  2  Brownl.  67. 10  Co.  37.  a.  38.  b.  39.  a.  42.  b.  Co.  Lit.  223.  b.  224.  a.  Hob.  170.  6  Co. 
41.  a.  Cr.  Jac.  C  7,  698.  f  Roll.  Rep.  468.  Godb.  351.  Swinb.  112. 


(c)  Vide  Mildmay's  case,  note  (g).  Vol.  3,  p.  359.     Wilkinson  y.  Wilkinson,  3  Swanst,  515. 


\'. 


Q  U  I  C  K'S     CASE. 


Pasch.  9  Jocobi  1. 


In  the  Court  of  Wards. 


The  queen,  lady  paramount,  N.  and  Q.  mesnesof  a  manor  which  they  held  Qdick'ACasb. 
in  common  by  knight's  service  in  capite,  B.  tenant  paravail  of  W.  meadow,  ^  1X.-129  a. 
held  of  the  said  manor  by  knight's  service ;  Q.  makes  a  feoffment  of  his 
moiety  to  the  use  of  himself  for  life,  remainder  to  the  use  of  I.  his  son 
and  heir  apparent  in  tail,  remainder  to  the  use  of  himself  in  fee ;  B.  enfeoffs 
I.  in  fee  of  the  said  meadow,  who  enfeoffs  Q.  in  fee,  by  collusion  between  I. 
and  Q.  to  defraud  N.  of  the  wardship  of  A.  the  son  and  heir  of  I.  within 
age.  I  dies,  N.  seises  the  body  of  A.  and  Q.  dies,  and  the  moiety  of  the 
manor  descends  to  A.:  Held,  the  king  shall  not  have  the  wardship  of  the 
moiety  of  the  said  meadow. 


Queen  Elizabeth,  lady,  John  Northcote,  and  Thomas  Quick,  i«Car.2.c.J4. 
I^iiants  in  common,  of  the  manor  of  Newton  (being  the  mesnalty 
«elcl  of  the  Queen  in  Capite  by  knight's  service),  and  one  William 
5j^ley,  tenant  paravail  of  three  acres  of  meadow,  called  Warram 
Jjjeadow,  held  of  the  manor  of  Newton,  by  knight's  service, 
Thomas  Quick,  34  Elizabeth,  enfeoffed  Babb  and  others  of  bis 
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moiety  of  the  said  manor,  to  the  use  of  himself  for  his  Hie,  wd 
after  to  the  use  of  John  Quick  his  son  and  heir  apparent  in  tail^ 
and  afterwards  to  the  use  of  the  heirs  of  Thomas  Qttick ;  and 
afterwards  William  Bodley  of  the  said  three  acres  of  meadow 
enfeoffed  the  said  John  Quick  and  his  heirs,  and  afterwards  John 
Quick  five  days  before  his  death,  and  being  sick,  by  collusion  be- 
twixt biro  and  his  father,  enfeoffed  his  father  and  his  heirs,  to  the 
intent  to  defraud  the  said  John  Nortbcote  of  the  wardship  of 
Andrew,  son  and  heir  of  John  Quick,  being  an  infimt  within  age, 
and  afterwards  John  Quick  died ;  afler  whose  death  John  North- 
cote  seised  the  boc)y  of  Andrew  Quick,  and  afterwards  Thomas 
Quick  died,  after  whose  death  the  moiety  of  the  said  manor  de- 
scended to  Andrew  Quick.  The  question  was,  whether  the  ward- 
ship of  the  body  and  of  the  moiety  of  the  said  three  acres  of 
meadow  belonged  to  the  King,  or  to  the  said  John  Northcote. 
And  this  case  was  argued  by  counsel  learned  on  both  sidesy  in 
Hilary  and  Easter  terms :  and  two  questions  were  moved  in  this 
case. 

1.  When  John  Quick,  tenant  in  tail  in  remainder  of  the  mes- 

nalty  died,  his  heir  within  age,  then  accrued  to  the  King  begin- 

([  *  129  b.  ]  ning  of  ^  wardship,  s.  when  tenant  for  life  died,  and  by  the  death 

of  John  accrued  to  Northcote  wardship  of  the  body,  in  respect 
of  the  feoffment  by  collusion  of  the  said  three  acres  of  meadow, 
and  of  the  moiety  of  the  three  acres  of  meadow;  and  aflerwards 
when  Thomas  Quick  who  was  tenant  for  life  of  the  mesnalty  died, 
then  was  the  King's  title,  which  was  begun  before,  consummated; 
and  therefore  it  was  argued,  that  the  King's  title  should  be  pre- 
ferred ;  for  now  the  King's  title  is  by  the  descent  from  him  in 
the  remainder,  and  the  death  of  the  tenant  for  life  is  but  the  re- 
moving  of  the  impediment,  et  quando  jus  dmtC  Re^  Sf  subditi 
U)  4 1.  R.  413.  insintul  [a)  concurrunt^Jus  Reg^pneferri  debet.  As  in  Dame  Hale's 
Hardr.  24-  Co.  case  (i),  husband  and  wife  joint-tenants  of  a  term  for  years,  the 
0^55.'^.'  *       husband  ts/elo  de  se,  he  shall  forfeit  the  whole,  Plow.  Com.  262. 
(6)*Hardr.  S4.    and  yet  there  it  survives  till  office,  but  after  office  it  has  relation, 
s  Ve«.296.^       either  before,  or  at  least  to  the  time  of  the  death.    So  in  the  case 

at  bar,  although  the  King's  tide  is  not  full  tiH  the  death  of  the 
tenant  for  life,  yet  when  he  dies,  then  the  Kin^  title  is  by  the 
descent  which  accrues  together  with  the  title  of  Northcote  by  the 
death  of  John  Quick.    tfotOy  the  case  put  by  Weston  in  Dame 

(c)  Hardr.  «4.     Hale's  case  of  descent  to  a  (c)  villain  being  ideot,  263.  b.  vide 

^'  44  E.  5.  25.  a.  if  the  King  and  a  common  person  join  in  a  foun- 
dation the  King  is  founder.  As  to  that  it  was  answered  and  re- 
solved, that  in  this  case  the  interest  vested  in  Northcote  shall  not 

(d)  Hardr.  27.    be  divested ;  for  the  title  of  Northcote  was  {d)  consummated  by 
t  Post.  VoU.  a.    the  death  of  John  Quick,  but  by  his  f  death  the  King  had  bat  a 

possibility  if  Thomas  should  die  during  his  minority;  for  if 
Andrew  Quick  had  come  of  full  age,  during  the  life  of  Thomas 
Quick,  he  should  never  be  in  ward,  although  he  was  within  age 
at  the  time  of  the  descent  of  the  remainder.  And  Binghan/s 
ADteaif^b.     case  in  the  Second  Part  of  my  Reports,  f.  91.  proves,  that  it  is 

but  a  possibility ;  for  if  after  the  descent  of  the  remainder,  and 
before  the  death  of  the  tenant  for  life,  the  seigniory  is  granted 
over,  and  afterwards  the  tenant  for  life  dies,  the  heir  of  him  in 
the  remainder  witlan  age,  neither  the  grantor,  nor  the  grantee 
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shall  have  the  wardship  of  him.  Vide  24  £•  3.  25.  the  case  of 
the  Duke  of  Lancaster :  but  the  said  point  never  came  in  ques- 
tion, for  by  the  feoffment  of  John  Quick  of  the  said  three  acres 
to  Thomas,  the  me&nalty  as  to  the  said  three  acres  was  extinct, 
because  Thomas  Quick  had  the  reversion  of  the  mesnalty ;  so 
that  the  reversion  being  extinct,  no  particular  estate  of  the  mes- 
nalty, either  for  life  or  in  tail,  can  remain.  And  that  was  the 
clear  opinion  of  the  two  Chief  Justices  and  Chief  Baron.  Vide 
3  H.  6.  1.  15  £•  4.  12  &  40  E.  3.  14.  the  case  of  warranty. 

2.  It  was  moved,  that  when  the  tenant  makes  a  feoffment  to 
certain  persons  by  collusion,  that  the  lord  ought  to  recover  the 
land  by  writ  of  right  of  ward,  before  he  shall  have  a  writ  of  ra- 
vishment of  ward :  and  therewith  agree  F.  N.  B.  134.  (143.)  k. 
12  H.  4.  IS.  b.  33  H.  6. 16.  by  Prisot,  and  the  stat.  of  34  H.  8.  in 
case  of  collusion  gives  a  writ  of  right  of  ward  for  the  body*  and  ^  *  ISO  a.  ] 
land,  and  therefore  in  this  case  Northcote  could  not  seise  the 
ward  till  he  had  recovered  the  land ;  and  then  it  was  objected, 
that  the  title  of  the  King  by  the  death  of  Thomas  Quick  is  in 
possession,  and  shall  be  preferred  before  the  title  of  Northcote, 
which  is  only  in  action.  As  to  that  it  was  resolved,  that  the  title  * 
of  wardship  which  accrued  to  him  by  the  death  of  John  Quick, 
(although  it  should  be  in  action)  should  not  be  divested  by  the 
death  of  another  ancestor,  5.  of  Thomas  Quick. 


BE  W  LEY'S    CASE, 

Trin.  9  Jacobi  1. 


In  the  Court  of  Ward^. 


Tbs  Itfng  lord,  mesne  by  socage,  and  tenant  paravail,  who  is  attainted  of  Bewlby's 
treason  and  the  manor  forfeited.    The  king  grants  the  manor  whereof,  &c.  pj  *jv   .^  u 
m  fee  to  be  held  by  knight's  service,  and  to  do  his  services  to  the  other 
lords:  Held,  the  tenant  paravail  shall  hold  of  the  mesne  by  socage,  and  the 
mesne  by  socage  of  the  king. 


Leokaro  Bewley  seised  in  fee  of  an  house  and  certain  lands 
in  Culgath,  in  the  county  of  Cumberland,  died  thereof  seised 
^^  Jan.  an.  38  El.  after  whose  death  it  was  found  by  office,  that 
^e  said  house  and  lands.  With  the  manor  of  Culgath,  whereof 
^ey  were  parcel,  by  the  attainder  of  treason  of  Andrew  Hartley 
^c'e  forfeited  to  King  Edward  II.  and  afterwards  King  Edward  II. 


t32  BEWLBY'S  CASS.  PoTt  IX.— 180  b. — 131  B. 

liy  his  letters  patent  granted  the  said  manor,  whereoF,  &c.  to 

Morisby  in  fee,  teneticT  de  nobis  el  ha:redibus  nostris  per  seroUium 

medietas  feodi  unius  militis  imperpetuum^  et  reddendo  inde  nobis  et 

Ley  de  Gard»,  Juered^  nostr*  per  annum  ad  Scaccar^  1 0/.  et  faciend^  aliis  capitaV 

*c.  4.  donC  fcodi  illius  si  qui/uer\  reddit*  et  servitia  qua  inde  debebanfur 

antcquam  ad  manus  nostras  devenerunty  salvis  nobis  et  /uered*  nostt' 
feed*  militunif  et  advocationibus  ecclesiarum^  4*c.  and  found  farther 
the  other  points  of  the  writ :  by  office  after  the  death  of  Morisby, 
anno  22  £.  3.  it  is  founds  that  the  manor  of  Culgath,  whereof, 
&c.  is,  and  before  the  attainder  of  Hartley  was  held  of  Robert 
Nevil  of  Hornby,  qui  illud  tenuit  de  domino  Rege  in  capite  per 
sertitium  \6s.  4*  Bd.  ad  comagium  solvend*  adfestum  Assumption* 
Bcatce  Mar  ice  pro  toto  anno.  Et  juratores  prad^  tdterius  dicunt^ 
quod  post  mortem  Christophori  de  Morisby  3  partes  dicti  manerii 
tenentur  de  donC  Bege  per  servitium  militare :  and  by  an  office 
found  anno  29  E.  3.  and  another  48  E.  3.  and  by  a  record  anno 
8  H.  4.  in  computo  collectorum  rationabilis  auxilii^  SfC,  and  by 
office  anno  17  H.  8.  and  by  office  anno  38  H.  8.  it  was  found 
(although  it  was  not  in  one  and  the  same  manner)  that  the  said 
manor  of  Culgath  was  held  of  the  King  per  servitium  militare, 
[  *  131  a.  ]  *And  it  was  resolved  by  the  two  Chief  Justices,  and  the  Chief 
Ley  do  Cards,  Baron,  that  by  the  patent  of  King  Edward  II.  the  tenure  of  the 

mesne  should  be  revived,  although  the  King  in  the  first  place 
had  reserved  to  himself  other  services,  5.  knignt's  service,  where 
the  mesne  before  the  attainder  held  of  the  King  in  socage,  as 
appears  by  the  said  office  in  22  E.  3.  and  although  the  King  had 
reserved  another  rent,  yet  because  the  King  for  nis  honour,  and 
in  advancement  of  the  ancient  right  according  to  equity  and  con- 
science, expressly  intended  that  the  mcsnalty  should  be  revived 
(which  by  the  attainder  of  the  tenant  paravail  by  rigour  of  law, 
without  the  fault  of  the  mesne  was  extinct)  the  clause  of  revivor 
of  the  mesnalty  should  be  preferred  before  his  profit;  and  there- 
fore the  tenant  paravail  should  hold  of  the  mesne,  as  he  held 
before  the  attainder,  and  the  restitution  of  an  ancient  right  should 
be  preferred.     And  Sir  John  Molyn's  case  in  the  Sixth  Part  of 
6  Co.  5.b.6.a.  my  Reports,  f.  5.  was  affirmed  for  good  law.     Vide  2  E.  3.  33. 
n  c^iV'    ^^"  ^-  ^'  ^  ^-  ^-  283.  (fl)  17  E.  3.  59.  b.  25  E.  3.  46.  46  E.  3. 
74.  th,  2  *      Petition  (J)  19.  49  E.  3.  10.  22  Ass.  53.  81  Ass.  p.  :;0.  4  H.  6. 
Inst.  501.         20.  33  H.  6.  7.     Nota  upon  the  said  books  a  difierence  betwixt 
iut^RcD  4»*'    *  creation  of  a  new  tenure,  without  any  aspect  to  the  ancient 
t  Inst.  501.  *     right,  for  there  the  first  reservation  shall  stand,  and  betwixt  a 

restitution  of  an  ancient  tenure;  for  that  shall  be  preferred  be- 
fore the  reservation,  which  is  first  in  words.  Nota^  a  good  dif- 
ference. 


131  h.  THOMAS  HOLT^S  CASE.  fiS3 


THOMAS  HOLT'S  CASE, 


Mkh.  9  Jacobi  1. 


In  the  Court  of  Wards, 


GiAjiDFATHSfiy  father  and  son,  the  grandfather  sdsed  in  fee  of  lands  held  Holt's  Case. 
by  knight's  service  in  capite  of  the  king,  and  of  other  lands  held  of  oth^,        Ia.-131  b* 
conveys  part  of  his  lands  held,  and  part  of  his  lands  not  held,  to  the  use 
of  the  father  and  his  wife  for  their  lives,  remainder  to  the  use  of  the  son 
in  tail  male,  with  remainders  over  in  tail,  remainder  to  himself  for  life, 
with  other  remainders  in  tail,  reversion  in  fee  to  his  own  right  heirs,  and 
other  lands,  held,  Sdc  to  the  use  of  himself  for  life,  with  several  remainders 
to  hb  younger  sons  then  living,  for  their  lives  severally,  remainder  to  the 
father  for  life,  remainder  to  himself  in  tail  male,  with  other  remainders, 
the  reversion  in    fee  to  himself  and  hb  heirs.    The  grand&ther  died, 
the  father  being  of  full  age,  who  tendered  his  livery,   and  died  before 
livery  sued.  The  son  continued  the  livery.  Held,  1.  By  the  death  of  the 
father  before  livery  sued,  the  king  has  lost  his  primer  seisin  after  the  death 
of  the  grandfather. 
S.  The  son  shall  not  sue  livery,  nor  pdy  primer  seisin. 

3.  If  the  king  has  once  primer  seisin  which  b  effectual,  he  shall  not  have  it 
again  for  lands  conveyed  to  the  younger  sons. 

4.  The  king  shall  not  have  primer  sebin  in  respect  of  the  dry  reversion 
descended  to  the  son. 


Francis  Holt  the  grandfather  had  issue  Thomas  Holt  the 

father,  his  eldest  son,  and  four  other  sons;  Thomas  had  issue 

Francis ;  Francis  the  grandfather  being  seised  of  divers  lands  in 

fee  of  the  county  of  Lancaster,  part  of  which  were  held  of  the  l2Car.2.c.S4« 

King  by  knight's  service  in  capite^  and  the  rest  held  of  others, 

conveyed  part  of  his  lands  held,  and  of  the  other  lands  not  held,  to 

the  use  of  Thomas  Holt  the  father,  and  Constance  his  wife,  yet 

living,  for  their  lives,  and  afterwards  to  the  use  of  Francis  the 

^n,  and  to  the  heirs  males  of  his  body,  with  divers  remainders 

over  in  tail,  the  remainder  to  Francis  the  grandfather  for  life 

^ith  other  remainders  in  tail,  the  reversion  in  fee  to  the  right 

<>eirs  of  Francis  the  grandfather,  and  conveyed  other  lands  held, 

^c.  to  the  use  of  himself  for  life,  with  several  remainders  to  other 

of  his  younger  sons  then  living,  for  their  lives  severally,  the  re- 

iiiainder  to  Thomas  the  father  for  hb  life,  the  reyiainder  to  Francis 
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the  grandfather,  and  to  the  heirs  males  of  his  body,  with  divers 
other  remainders,  the  reversion  in  fee  to  Francis  thejgrandfather 
and  his  heirs;  Francis  Holt  the  grandfather  died,  Thomas  the 
fiither  being  of  full  age,  who  tendered  his  livery,  and  died  before 
livery  sued,  or  office  found,  Francis  the  son  being  of  full  age ; 
and  all  this  is  found  by  office ;  Francis  the  son  continues  the 
livery,  Constance  the  wife  of  Thomas  the  father,  and  the  four 
younger  sons  of  Francis  are  yet  living.  And  two  questions  were 
moved  in  this  case.  1.  If  the  King  should  have  any  primer  seisin 
in  this  case  in  possession.  2.  If  he  should  have  any  primer  seisin 
for  the  reversion  in  fee  (expectant  upon  the  said  estates  tail), 
which  descended  after  the  death  of  the  said  Thomas  the  father. 

[  *  139  a.  ]  *And  in  this  case  these  points  (the  case  being  often  debated,  and 

good  consideration  had)  were  resolved.    As  to  the  first,  3  points 

!•  ResolntioD.    were  resolved.    1.  That  by  the  death  of  Thomas,  before  livery 

sued,  the  King  had  lost  having  any  primer  seisin  after  the  death 

(a)MM.if9*hk  of  Francis  the  grandfather  as  oefore  in  (a)  Northcot's  case,  and 

(»)S€oii7f.th  in  (A)  Hale's  case  in  the  Eighth  Part  of  my  Reports,  and  often- 
times it  has  been  resolved*  And  there  is  a  difference  betwixt 
livery  or  primer  seisin,  and  mean  rates,  for  livery  or  primer  seisin 
is  lost  by  the  death  of  the  heir,  but  mean  rates,  if  any  are  due, 

s.  Resolation.   Aot;  fof  they  are  absolutely  vested  in  the  King.  2.  That  Francis 

the  son  should  not  sue  livery,  or  pay  any  primer  seisin,  because 
he  was  out  of  the  stat.  of  32  H.  8.  &  34  H.  8.  as  also  it  has  been 
oftentimes  resolved,  because  after  the  death  of  the  grandfather 
primer  seisin  was  due  by  the  father,  and  the  son  living  the  &ther 

s.  Resolotion.    is  Hot  withio  the  stat  3.  That  where  the  statutes  of  32  &  34  H.  8. 

£*ve  the  King  primer  seisin  in  case  of  acts  executed^  that  if  the 
iog  has  a  primer  seisin,  the  stat.  is  (c)  satisfied,  and  he  shall 
Lit.  78.  a.  jjQ^  have  of  others  in  remainder  or  of  the  youuffer  sons,  &c«  as 
the  common  experience  is  in  the  Court  of  Wards.  Then  it  was 
strongly  urged^that  ie  this  case  forasmuch  as  a  right  and  interest 
of  primer  seisin  was  vested  in  the  King,  although  afterwards  by 
the  act  of  God  by  the  death  of  Thomas,  the  primer  seisin  by  act 
in  law  is  discharged,  yet  forasmuch  as  the  King  should  have  but 
one  primer  seisin,  that  for  the  land  conveyed  to  the  younger  sons 
the  King  should  not  have  any  primer  seisin ;  but  it  should  be 
accounted  the  laches  of  the  King's  officers,  that  they  did  not  force 
Thomas  to  sue  livery,  or  have  taken  security  of  him  to  answer  it« 
But  it  was  resolved,  that  the  King  should  have  primer  seisin  for 
the  lands  conveyed  to  the  younger  sons  in  this  case,  because  they 
are  within  one  of  the  three  cases  in  which  wardship  and  primer 
seisin  are  given  to  the  King  by  the  said  acts,  s.  advancement  of 
his  wife,  preferment  of  his  children,  and  payment  of  his  debts : 
and  the  reason  and  cause  of  this  resolution  was,  that  when  the 
said  acts  give  the  King  primer  sebin,  it  is  intended  of  an  actual 
and  effectual  primer  seisin,  and  not  of  any  which  is  mathematical 
and  imaginary,  for  the  King  ought  always  to  have  the  full  and 
1 1  Co.  43.  a.  complete  feffect  of  the  thing  which  is  due  to  him ;  and  therefore  , 
Lit  Rep.  135.    jf  ^^^  ^Yxq  ig  within  the  said  three  cases  dies  before  livery,  so  that  ' 

the  Kins  has  lost  his  primer  seisin,  and  has  not  the  efiect  of  the 
statute,  &e  King  shall  have  primer  seisin  of  others  who  are  within 
one  of  the  said  three  cases  (but  not  of  any  other  who  is  out  of  the 
said  three  cases),  and  this  resolution  is  well  proved  by  former  re- 
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solutions  and  authorities  in  the  like  cases ;  and  therefore  if  the 
King  has  title  to  present  by  lapse  hdc  vicCf  and  he  presents,  and 
bis  clerk  is  admitted  and  instituted,  and  dies  before  induction, 
the  (a)  King  shall  present  again,  for  he  has  not  the  full  and  com-  (a)Cr.  Jac. 

Elete  effect  of  his  presentatioa,  as  it  was  reserved  by  Sir  James  ^'  tS.^^t't 
>yer  et  totam  curiam  in  Giles's  case,  18  El.  in  Communi  Banco.  Rep.  iS5.  Dy. 
So  if  the  King  marries  a  daughter,  whom  he  has  in  {b)  ward,  36o.  pi.  7. 
infra  annos  mdnlesy  and  before  the  age  of  coiiaent  the  husband  ^*\S**rJ,^  ^^' 
dies,  the  King  shall  have  the  marriage  of  the  heir  again,  because  135. 6  Co.  2s. 
the  first  marriage  was  *  not  complete,  as  it  is  resolved  in  Am-  [  *  132  b.  3 
brosia  Gorge's  case  in  the  Sixtn  Part  of  ray  Reports,  f.  22.  b.  •>.  Moor  741. 
and  yet  in  tnese  cases  a  common  person  shall  be  barred.    In  {c)  J^^*"^^** 
6  E.  3.  56.  a.  b.  the  case  was  such.  King  H.  3.  granted  the  ho-  (c)*Co.  Lit.  19. 
nour  of  S.  Wolrey,  with  the  advowson  of  Mixby  thereto  appen-  *•  b..i7a  b. 
dant.  Rich.  Com.  Comub*  et  Ref^  Almannorumi  and  to  the  heirs  h.^^^^ 
of  his  bod}^,  saving  the  reversion  to  the  King,  which  Earl  had  11.  a.  dUvin's 
issue  Edmund  his  son,  and  died ;  Edmund  his  son  OctaV  BuT\fid  *^»*«'  »»■•  As- 
ttttsE.  1.  levied  a  fine  of  one  acre  of  land  parcel  of  the  said  tcenfsi.  Br. 
honouir,  with  the  advowson  of  the  said  church  of  Mi^by,  to  the  Tail.  34.  Fits. 
Bishop  of  Rochester,  &c.  which  alienation  was  before  the  statute  b*'25|J^^5- 
De  donis  conditionalibus  made  anno  13  E.  1.  and  afterwards  the  piow.s34.  a.  * 
sard  Edmund  Eaft  of  Comwal  died  withoot  issue.    And  by  the  553.  b.  10  Co. 
authority  of  that  book  it  appears,  that  although  the  alienation  ^^^  ^^' 
was  made  before  the  statute,  and  postproiem  suscitatam^  the  donees  Br.  serch  par 
and  their  issues  habuerunt  potestatem  alienandi  to  bar  the  rever-  le  Roy  5. 
sion  of  common  persons,  yet  it  should  not  bar  the  King's  rever- 
sion, although  it  be  with  collateral  warran^,  if  there  be  not  assets 
descended,  so  that  the  King  may  have  a  full  satisbctron  and  r^ 
compence,  for  without  warranty  and  recompcnce  it  is  not  such 
complete  alienation,  because  it  moved  from  him  who  had  not  a 
complete  estate,  which  should  bar  the  King  of  his  reversion :  and 
therewith  agrees  [d)  45  Ass.  p.  6.  and  yet  in  the  case  of  a  com- 
mon person  such  bare  alienation  before  the  statute,  without  any 
warranty,  or  collateral  warranty,  without  any  alienation  would 
bar  the  donor  in  such  case.  As  to  2.  it  was  resolved,  and  so  was  ^*  Point:  Re- 
h  affirmed  by  the  attorney  of  the  Court  of  Wards,  that  the  usage  •^^""•''' 
had  always  been  in  such  cases,  that  Francis  being  of  full  age  at 
the  (^eath  of  Thomas  the  father,  the  King  should  not  have  primer 
seisin  f  of  the  said  seek  and  fruitless  reversion  in  the  case  at  bar  j  1 10  Co.  so.  b. 
and  the  reason  is,  because  the  words  of  prarogatixxi  RegiSj  c.  S. 
are  (e)  Rex  habebit  primam  seisinamy  S^c.  capiendo  exitus  eonm^  (0  Standf. 
iem  terrarttm  et  ienementorum  donecj  S^c.     So  when  no  rent  or  fjl^^b.  &c. 
profit  is  reserved,  the  King  cannot  take  exitus^  Sfc.  in  such  casa 
but  if  the  King^s  tenant  bv  knight's  servicer  capite  makes  a  gift 
in  tail,  rendering  a  yearly  rent  or  other  profit  to  him  and  nis 
heirs,  and  dies,  his  heir  of  full  age,  there  the  King  may  take 
primer  seisin  of  the  rent  or  profit  which  descends  to  the  heir  for 
one  year :  and  so  noia  for  such  a  seek  and  fruitless  reversion  the  J^  ^^'^^  ** 
heir  shall  be  in  ward  if  he  be  within  age,  but  shall  not  pay  primer     ^^^ 
seisin  for  such  fruitless  reversion,  if  he  be  of  fuU  age  at  the  time 
of  the  death  of  the  ancestor. 
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MATTHEW  MENE'S  CASE. 


Mich.  9  JMCobi  1. 
In  the  Court  of  Wards. 


Mbnb'sCasb.  M.  seised  of  messuages,  lands,  &c.  inKent,of  the  custom  of  gavelkind,aiic 
Pt  1X.-133  a.         Qf  n  house  held  of  the  king  by  knight's  service  m  capUe,  and  of  other  land 

held  of  conunon  persons  in  socage,  had  issue  a  son,  who  died  leaving  ianu 
four  sons.  M.  devised  all  his  said  lands,  severally  to  his  four  grandsons  ii 
tail ;  in  the  part  devised  to  one  of  the  grandsons  was  the  house  held  of  thi 
king.  Sec  M.  died,  the  eldest  grandson  bebg  of  the  age  of  fifteen.  Held 
1.  The  king  shall  have  a  third  part  of  the  whole,  s.  And  shall  have  sod 
third  part  out  of  every  several  part,  so  that  the  charge  shall  be  equaL 


10  Co.  80.  b.      Matthew  Mene  the  grandfather  being  seised  in  fee  of  divert 

messuages,  lands  and  tenements  in  Kent  of  the  custom  of  gavel 
kind,  and  of  aa  house  held  of  the  King  by  knight's  service  it 

IS  Car.  2.  c.  24.  ^^pi^^y  ^nd  the  residue  of  common  persons  in  socage,  had  is8U< 

Andrew,  who  had  issue  Matthew,  Thomas,  John,  and  Andrew 
Andrew  the  father  died,  Matthew  the  grandfather  by  his  will  ii 
writing  devised  all  his  said  lands,  viz.  to  Matthew,  eldest  son  ti 
Andrew  the  father,  one  part,  and  to  the  heirs  of  his  body,  anc 
to  Thomas  second  son  ot  Andrew  the  father  another  part,  where 
of  the  house  held  in  capite  was  parcel  of  like  estate ;  and  to  th< 
other  sons  of  the  said  Andrew  the  father  other  parts  of  the  lik< 
estate:  Matthew  the  grandfather  died  seised  of  the  said  messu 
ages,  lands  and  tenements,  Matthew  the  son  being  of  the  age  o 
15  years,  and  all  the  said  brothers  of  Matthew  being  alive;  an( 
all  this  was  found  by  office.  And  in  this  case  two  question 
were  moved.  1.  Whether  the  King  should  have  a  third  part  o 
the  messuage  only,  and  not  of  the  other  lands  not  held  of  th< 
King  ?  2.  Admitting  he  should  have  a  third  part  of  the  whole 
whether  he  should  have  a  full  third  part  out  of  the  part  of  th< 
eldest  son  only,  or  out  of  the  part  of  every  brother  ?  And  as  u 
the  first  it  was  strongly  urged,  that  the  King  should  have  but : 
third  part  of  the  land  held,  and  of  the  third  part  of  the  part  o 
the  eldest  son ;  and  their  principal  reason  was,  because  if  no  wil 
had  been  made,  the  King  should  have  but  the  third  part  of  tha 
which  descended  to  the  eldest  son,  and  not  of  the  parts  whici 
descended  to  the  younger  sons,  for  where  the  statute  of  Prten^ 
Bigkf  c  1.  saith,  Dominus  Rex  habebit  custodiam  omnium  terra 
qfd  dc  ^pso  tenentin  capite  per  servitium  mUitare^  4^  d 
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quocunque  ^tenuenmt^  8fc.  it  is  meant,  if  the  land  descends  to  the  [  *  ISS  b.  ] 
same  heir,  to  ^vhom  the  land  held  descends ;  but  if  any  part 
descends  to  another  heir,  the  King  shall  not  have  it^  and  there- 
with agree  12  E.  4.  18.  &  Stamf.  Frierog,  8.  b.  And  the  statutes 
enable  one  to  devise  two  parts  of  his  lands  for  the  benefit  of  his 
children,  where  the  King  would  have  all  if  no  devise  was  made; 
but  in  all  cases  where  no  will  is  made  the  King  would  have  no- 
thing, there  the  statute  gave  not  any  wardship  or  primer  seisin, 
although  a  will  be  made,  and  thereby  the  land  devised  to  his 
sons,  lor  that  is  not  within  the  purview  of  the  said  acts.     To 
which  it  was  answered  and  resolved,  that  it  is  true  if  no  will  had 
been  declared,  the  King  should  not  have  the  lands  held  of 
others  in  socage,  which  descended  to  younger  sons,  but  when  by 
the  will  (to  which  he  is  enabled  by  the  statutes)  he  devises  them 
to  his  sons,  in  such  case  the  saving  in  the  same  statutes  gives 
the  King  wardship  and  primer  seisin ;  and  therefore  a  stronger  (a)  Dyer  155. 
case  was  agreed  for  law,  tenements  devisable  by  custom  in  (a)  pL  si.  Dall.  ii 
Londpn  came  to  the  King  H.  8.  by  the  dissolution  of  abbies,  J^^'^'^S?*!?'. 
and  afterwards  the  King  by  his  letters  patent  granted  them  in  A8h.pl.9.DalL 
fee  to  hold  by  knighf  s  service  incapite^  and  the  patentee  by  his  64.  pi.  24. 75. 
wiU  devises  them  ror  preferment  of  his  wife,  advancement  of  his  Ijlg^^^y/, 
children,  or  payment  of  his  debts,  and  dies,  his  heir  within  age,  1  Anders.  bt\ 
the  King  shall  have  the  third  part  in  ward:  and  yet  the  devise  5S,U7.Co. 
is  good  for  the  whole  land  by  the  custom,  without  any  help  of  Beiil^\n  Kel 
the  said  statutes  of  32  &  34>  H.  8.     And  notwithstanding  the  214.  Benl.  in 
King  in  such  case  shall  have  the  wardship  of  the  third  part  by  ^^^  ^2*  N* 
force  of  the  said  saving  in  the  said  statutes;   and   therewith  sl^/co.^'. 
agree  5  Mar.  Dyer  155.  6  Eliz.  Dallison  4.  Pasch.  SO  Eliz.  be-  a.  Palm.  543.* 
tween  f  Barbor  and  E.  his  wife  plaintifis,  and  William  Long,  t  Supra  in  (a> 
defendant,  inpartitione  facienda^  judgment  given  upon  a  spe- 
cial verdict  reported  by  Bendloes,  Seijeant :  wnerefore  it  was  re- 
solved that  the  King  a  fortiori  in  the  case  at  bar  should  have  a 
third  part  of  the  whole.  (()ioCo.84.b. 

As  to  the  second  point,  it  was  also  resolved,  that  the  King  ®  ^2q^\^u 
should  have  the  third  part  out  of  every  several  part,  so  that  the  5  co.  10a  a. 
charge  should  be  {b)  equal,  and  should  not  fall  upon  one  only,  (d)  Dyer  566. 
Vide  35  H.  8.  Testaments  (c)  Br.  19.  4  E.  3.  Assise  178.     Vide  Pj-  ^\^JF^^ 
£1  &  2«  Eliz.  (rf)  Dyer  366.  b.  Vr\ 
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A  S  C  O  U  G  H'S    CASE, 

Mich.  9  Jacobi  1. 

■ 

In  the  Court  of  Wards. 


AscouGR's        A  RBMAiNDER  In  faSl^  or  for  life,  expectant  upon  an  estate  for  life  or  m  tail, 
£f*Sr   14U.  ^^^^^  never  suspend  a  mesnalty,  seignory,  rent,  &c. 
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It  wps  found  bv  office^  after  the  death  of  Williiun  Ascoi^li^ 
Esq.  that  Sir  Eaward  Asootighf  fiuber  of  the  said  William,  was 
seised  in  fee-tail  of  the  miuior  of  Darcy,  and  of  the  manor  of 
Selb^  i^  Stallingborough  in  the  county  c^  Lincoln,  the  remain- 
der to  Francis  bis  brewer  in  tail^  the  remainder  to  the  said  Sir 
Edward  in  ke;  and  that  the  said  William  Ascough  was  seiseil 
in  fee  of  an  house,  SI  acres  and  a  half  of  land,  9  acres  ql 
meadow,  ^nd  two  acres  and  a  half  of  pasture  in  Stallingbo- 
rough  aforesaid,  and  held  them  of  the  said  Sir  Edward  A^cou^ 
as  of  his  manor  of  Darcy ;  sed  per  qua  servitia  juratores  iffuh 
rant ;  and  that  the  saia  William  was  also  seised  in  fee  of  a^ 
house,  and  40  acres  of  land,  &c.  in  Owresby  in  the  said  county, 
and  held  them  of  Sir  Thomas  Mounsoq,  as  of  his  manor  (^ 
Owresby  in  the  same  county :  and  afterwards,  upon  the  mar- 
riage of  William  with  Katharine  the  daughter  of  William  Hene- 
age,  the  said  $ir  Edward  and  Francis  levied  a  fine  of  the  said 
majors  to  the  uses  following,  viz,  of  some  part  in  certaifi  of  t^if 
manor  of  Darcy,  and  of  some  part  in  certain  of  the  manor  of 
Selby,  to  the  use  of  William  and  Katherine  for  their  lives,  and 
to  the  heirs  males  of  the  body  of  the  said  William,  the  remain- 
der to  the  said  Sir  Edward  in  tail,  with  other  remainders  in  tail, 
[  *  134  b*  ]  *the  remainder  to  Sir  Edward  in  fee;  and  for  the  residue  of  the 

said  manors  to  the  use  of  Sir  Edward  for  the  term  of  his  life, 
and  afterwards  to  the  use  of  the  said  William  and  to  the  heirs 
males  of  his  body,  with  divers  remainders  over  in  ta||,  the  re- 
mainder to  the  right  heirs  of  the  said  Sir  Edward ;  and  after- 
wards the  said  William  died,as  aforesaid,  seised,  Edward  Ascough 
his  son  then  being  within  age,  and  that  the  said  manors  of  Dar- 
cy and  Selby  are  held  of  the  King  by  knight's  service  in  capites 
and  that  Sir  Edward  Ascough  the  father,  William  and  Katha- 
rine are  yet  alive. 

And  the  sole  point  in  this  case  was  shortly  such.     The  King 
lord,  mesne,  who  held  by  knight's  service  in  capUe^  tenant  par- 
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avail  in  socage ;  the  mesne  granted  the  mesnalty  to  the  use  of 
himself  for  life,  and  afterwards  to  the  use  of  the  tenant  paravail 
in  tail ;  if  in  this  case  the  mesnalty  be  suspended  during  the  life 
of  the  mesne,  by  force  of  this  remainder  in  tail.    And  it  was  ^i^*"****' 
resolved,  that  a  remainder  in  tail,  or  (or  life,  expectant  upon  an 
estate  for  life  or  in  tail,  shall  never  suspend  a  mesnalty,  seignio- 
ry, rent,  &c.     For  although  the  remainder  vests  immediately^ 
et  it  cannot  suspend  the  present  freehold  of  the  rent  during  the 
ife  of  the  first  tenant  for  life,  because  the  tenant  for  life  is  tenant 
to  the  lord  or  to  him  in  reversion  as  long  as  he  lives  and  he 
shall  do  the  services,  and  the  avowry  shall  be  made  upon  him, 
for  he  is  the  very  tenant  by  the  manor;  and  during  his  life  the 
heir  of  him  in  the  remainder  in  tidl  shall  not  be  in  ward,  &c. 
and  as  a  seignory,  rent,  &c.  cannot  be  suspended  in  part  and  m 
esse  for  part,  in  respect  of  the  land  out  of  which  it  is  issuing : 
so   a  seigniory,  rent,  &c.   cannot  be  suspended  in  remainder,  A  selfoimy, 
and  in  esse  for  a  particular  estate  in  possession  (a),  for  then  (a)  ^^nt^c.  c«»- 
fractions  of  estates  would  ensue,  and  particular  estates  would  be  pendod  in  re- 
created without  donors  or  lessors,  against  the  rules  and  maxims  maioder.  sod 
of  the  law;  but  in  this  case  aforesaid,  if  the  mesne  grants  his  ^^Icai  ^  * 
mesnalty  to  one  for  life,  or  in  tail,  the  remainder  to  the  tenimt  estete  in  pot- 

Earavail  in  fee ;  there  the  mesnalty  is  extinct,  because  he  has  as  tesaton. 
igh  an  estate  in  the  inheritance  of  the  mesnalty  as  he  has  in  (a)  i  Co.  45. 
the  tenancy,  and  there  is  not  any  possibility  of  reviving  the  mesn- 
alty.    And  in  the  same   case  the  mesnalty  is  not  extinct  for 
the  inheritance,  and  in  esse  for  the  particular  estate  for  life,  or 
in  tail,  in  possession ;  but  the  mesnalty  by  the  remainder  in  fee 
is  extinct  in  the  whole,  for  otherwise  in  the  same  case  this  absur-  Co.  Lit.fso.  •« 
dity  would  ensue,  sc,  that  there  would  be  a  fee-simple  of  the 
tenancy  paravail,  and  also  a  fee-simple  of  the  seigniory  *para-  [  *  185  a.  ] 
mount,  and  but  an  estate  for  life,  or  in  tail  of  the  mesnalty  onlv ; 
and  so  a  tenancy  in  fee-simple  would  be  only  held  of  a  mesnalty 
for  life,  or  in  tail,  and  a  seigniory  in  fee  would  be  issuing  out 
of  a  mesnalty  for  life  or  in  tail  only,  which  is  impossible,  and  by 
no  means  can  be.  Fide  3  H.  6.  1.  15  £.  4.  19. 

Noia,  reader,  I  conceive,  that  if  the  lord  grants  his  seignioiy 
for  years,  the  remainder  to  the  tenant  paravail  for  life,  in  this 
case  the  sei^iory  is  suspended,  because  the  tenant  for  life  has 
the  freehold  of  the  seigniory,  and  he  is  tenant  to  every  Pracipe 
of  the  seigniory,  as  in  the  case  of  Lit.  lib.  2.  c.  Attorn,  f.  128. 
if  (&)  land  is  leased  to  a  man  for  term  of  years,  the  remainder  (b)  Co.  Lit 
to  another  for  term  of  life ;  and  afterwards  the  lessor  grants  over  ^^^-  *]L^  • ,. 
the  reversion,  and  he  in  the  remainder  for  life  attorns,  it  is  a  '|^*a.  b.' 
good  attornment,  and  shall  bind  the  lessee  for  years,  without  any 
attornmeiA  made  by  him  for  he  was  tenant  of  the  freehold;  and 
at  the  common  law  the  termor  for  years  was  subject,  and  under 

(a)  **  8.  P.  Cro.  Eliz.  226  ace.  as  to  a  seig-  *'  so  that  the  rent  was  in  esse  durinff  the  pav* 

**  oory  or  rent  service,  but  contra  as  to  a  rent  **  ticular  estate,  and  extinct  as  to  t£e  inherit 

**  charge.   Vid.  edam  Co.  Litt.  312.  ace.  with  **  tance,  so  that  it  seems  Coke  is  to  be  undei^ 

**  Cro.  Eliz.  but  then  in  these  cases  there  was  **  stood  of  a  rent  service  only,  or  else  he- is 

**  a  fee  simple  in  reversion  or  remainder  either  **  wrong."  Note  in  Serjeant  Hill's  copy.  Vid, 

"  of  the  rent  or  land  in  the  same  person  who  note  (b)  Rawlyn*s  case^  Vol.  n.  p.  481. 
'^  Wl  a  flee  simple  ip  possession  of  the  Qther» 
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(•)f -N-B.  198.  the  powef  of  the  tenant  of  the  freehold,  for  he  should  not  (a)  fiil- 
ris/e  Co.  57.  ^^fy  ^  recoTiery  at  the  common  law  against  the  tenant  of  the  free* 
a.  Plowd.  83.  hold,  because  he  had  but  a  chattel.  And  where  it  is  said  in  this 
«/^'si2^'**'  ^*^  that  the  seigniory  cannot  be  suspended  in  part,  and  in  esu 
Co^Lit.  46.' a.  ^^  P^i'^  AS  it  is  held  in  32  H.  8.  tit.  {b)  Extinguishment  Br.  48. 
Br.  Faoxifier  that  is  regularly  true,  but  habet  hac  regula  plures  JalletUiaSj  all 
de  Recovery  which  may  be  well  explained  with  this  difference  between  the 
(6)3Keb.500.  ACt  of  the  party,  and  act  in  law,  or  the  act  of  a  third  party ;  for 
558. 1  Roll.  by  act  of  the  party,  be  it  wrightful  or  wrongful,  the  whole  seig- 
iSibi^Ventr.  ^^^U^  &c.  is  suspended;  and  therefore  if  the  lord,  or  lessor 
t77.  '  '  disseises  or  (c)  ousts  the  tenant  or  lessee  of  any  part,  the  whole 

(e)  Co.  Lit  is  suspended,  as  it  is  held  in  1 1  E.  3.  Cessavit  21.  7  H.  6. 26.  a. 
m.  b.  1  Roll.  3^  jj^  g  Avowry  46.  (d)  9  E.  4. 1.  a.  4  H.  7.  6.  b.  (e)  82  H.  8. 
(d)3Co.ss.  b.  aforesaid.  And  the  book  in  21  E.  4.  29-  a.  is  misprinted,  for 
Br.  Apportion-  there  it  18  said,  quodfuit  negatum  by  all,  where  it  should  be  quod 
Bar.  39.  Co.  f**^^  concesstifH  by  all  the  Justices.  Vide  Q  E.  3.  7*  The  law  is 
Ut.  148.  b.  *  the  same,  if  the  {/)  lord  takes  a  lease  of  any  part  of  the  tenancy, 
^  ^  ti'  ^'  the  whole  seigniory  is  suspended,  as  it  is  resolved  in  32  H.  8. 
nishment  48.  hefore.  So  if  a  (g)  commoner  takes  a  lease  of  any  part  of  the 
(/)  Co.  Lit.  land,  in  which,  &c.  the  whole  common  is  suspended ;  and  there- 
?^  And  ^^^^  agrees  11  H.  6.  22.  a.  b.     But  in  the  case  of  {h)  rent  ser- 

159. 4  Leon.'  ^ice^  1?  the  lord  purchases  part  of  the  tenancy  in  fee,  part  is  ex- 
43, 44.  Ooldsb.  tinct,  and  in  esse  for  the  residue.  Now,  for  the  other  part  of 
f^Litsertl*'  ^®  difffiJ^^^ce  hy  act  inlaw,  a  seigniory  may  be  suspended  in 
t99.  Co.  Lit.  pftTt,  and  in  esse  for  part ;  and  therefore  (f )  if  the  lord  seises 
}^r^'  \^'  **  wardship  of  the  land  of  his  tenant  by  knight's  service,  now  the 
148.  b.  1  Roll,  seigniory  is  suspended,  but  if  the  guardian  endows  the  wife  of 
939.  '  *  the  tenant  of  the  tbircL  part  of  the  tenancy,  now  the  third  part 
[  *  135  b.  ]  of  the  seigniory  is  revived,  and  the  tenant  in  *  dower  shall  be  {t) 
aco  ?5"*^®^*  attendaat  to  the  guardian  for  three  parts  of  the  services,  because 
'  **  the  tenant  in  dower  is  in  by  act  in  law,  as  it  is  held  in  33  E.  3. 
148^^**  Dower  (/)  138.  and  for  the  same  reason,  if  a  man  (m)  seised  of 
(m)  Co.  Lit  lands  in  fee  takes  a  wife,  and  enfeoiFs  another,  the  feoffee  grants 
150.  a.  a  rent-charge  to  the  husband  and  wife,  and  to  the  heirs  of  the 

husband,  the  husband  dies,  the  wife  is  endowed  of  the  third 

part  of  the  land,  out  of  which  the  rent  is  issuing,  the  third  part 

of  the  rent  in  such  case  which  the  wife  has  for  life  is  extinct,  and 

the  two  parts  of  the  rent  remain  to  her,  issuing  out  of  the  other 

two  parts,  for  although  it  is  a  rent-charge,  yet  by  act  in  law  it 

shall  be  apportioned,  as  it  is  adjudged  in  Jurden's  casc^  5  E.  2. 

(a)  Co.  Lit.       Avowry  206  (n).     Vide  30  (o)  Ass.  p.   12.  where  a  rent-charge 

??B**  A  ^^^^'        suspended  in  part,  and  in  esse  for  part  by  act  in  law ; 

tiooment  11?'^'  and  29  Ass.  pi.  10.  if  guardian  in  knight's  service  seises  the  land 

Br.  Eztin-         of  one  daughter  and  heir  within  age,  the  other  daughter  being 

Co^LU?i48^b   ^^  ^"''  *^'  there  the  seigniory  is  suspended  for  one  moiety,  and 

(p)*Co.  Lit.*  '  *^  ^^^  for  another  moiety  :  so  if  two  {p)  coparceners  are  of  a 

148.  b.  seigniory,  and  one  disseises  the  terre-tenant,  or  comes  to  the  land 

«69.a*bi''**        ^y  defeasible  title,  the  other  may  distrain  her  for  her  moiety  of 

Doet  pi.' 319,    the  seigniory,  for  the  act  of  her  coparcener  cannot  prejudice  her 

isr*  w^^A        ^^  ®^^^  csise*    And  where  it  is  said  in  the  case  before,  that  where 

%96'.  b.^^  '       ^^^  tenant  makes  a  lease  for  life,  or  a  gift  in  tail,  the  remainder 

over  in  fee,  that  the  tenant  for  life,  or  aonee  in  tail,  is  very  tenant 
by  the  manner  to  the  lord  paramount,  it  is  true  thatatthe  common 
law  there  are  {q)  four  manner  of  avowries  for  rents,  services,  &c. 
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1.  By  reason  of  a  tenure,  upon  one  as  upon  his  very  tenant,  and  Th«  fonrman- 

that  is  when  the  lord  has  fee  in  the  seigniory,  and  the  tenant  has  "es.    *^**^' 

fee  in  the  tenancy,  ut  super  verum  tenentem  suum :     2.  Upon  one 

as  upon  his  very  tenant  by  the  manner,  ui  super  verum  tenentem 

suum  in  forma  prced^ ,-  and  that  is  when  the  tenant  makes  a  lease 

for  life,  or  a  gift  in  tail,  with  the  remainder  in  fee,  in  that  case 

if  the  lord  has  fee  in  the  seigniory,  he  shall  avow  upon  the  tenant 

for  life,  or  donee  in  tail,  as  upon  bis  very  tenant  by  the  manner. 

3.  Upon  one  as  upon  his  tenant  by  the  manner,  omitting  this 

word  (very),  and  that  is  when  the  lord  has  a  particular  estate  in 

a  seigniory,  as  an  estate  in  tail,  estate  for  life,  or  less  interest 

super  tenentem  suum  informd  prad* :  so  shall  the  donor  upon  the 

donee,  the  lessor  upon  the  lessee  for  life  or  years.     4.  Upon 

the  matter  in  the  land,  as  within  his  fee  and  seigniory,  as  where 

the  tenant  by  knight's  service  makes  a  lease  for  life  rendering 

rent,  and  dies,  his  heir  within  age,  the  guardian  shall  make 

such  avowry  upon  the  lessee,  so.  super  materiam  prced*  in  terris 

et  tenementis  prced*  ut  infra  Jfeodum  et  dominium  suum.     And  all 

these  forms  of  avowries  you  will  find  in  your  books  20  H.  6.  9. 

2  H.  4.  24.  12  E.  4.  2.  26  H.  6.  Avow.  17.  9  El.  Dy.  257.  a.  5 

H.  7.  11.  7  E.  4.  24.  20.  E.  3.  Avowry  ISl.  47  E.  3.  f.  uie  38 

H.  6.  23.     But  now  by  the  statute  •Sl   H.  8.  cap.  19.  the  lord  [  ♦  136  a.  ] 

may  avow  {a)  the  taking  of  the  distress  within  the  tenancy,  as  in  (a)  Ant.ss.  b. 

lands  or  tenements  within  his  fee  or  seiirniory,  without  making  ^'  *:  ^®*  L\*« 

*   •        u    ?*u     V    J  u       \'u     ^       ^  268.  b.  269.  b. 

any  avowry  upon  a  person  certam ;  but  the  lord  has  liberty,  if 
he  will,  to  make  his  avowry  according  to  the  common  law. 


THOROUGHGOOD'S  CASE. 


Hil  9  Jac.  1. 


In  the  Court  of  Wards. 


I*  Thi  actfial  delivery  of  a  writing  sealed  to  the  party,  is  a  good  delivery  Thurouoh- 
without  any  words.    A  sealed  instrument  cannot  be  an  escrow  by  delivery  p^^|*^  ^i^b# 
to  the  in|ended  obligee.    As  a  writing  may  take  effect  by  actual  delivery 
to  Ae  party  without  any  words,  so  it  may  take  effect  by  words  without  ac- 
Uud  delivery. 

S*  The  delivery  of  a  deed  (charter  of  feoffment)  upon  the  land  is  not  a 
livery. 

3.  The  delivery  of  a  charter  of  feoffment  upon  the  land  in  the  name  of 
seisin  of  the  land,  is  at  one  and  the  same  instant  a  delivery  of  the  deed  and 
a  livery  of  seisin* 


▼01-  V. 


£42  thoboughgood's  CA9B.     Part  IX.— ]3€i  b. — 137  3* 

Diem  dansit      It  was  fouiid  by  office  in  th^  county  of  Cambridge,  21  Jan.  anno 

ToMc™  sr"  ^^  ^'"^*  ^y  ^^^^^  ®^  *  ^^*^  ^^  -Di>i»  cZatisf/  extremum  after  the 
Com.  big.  death  of  Robert  Tboroughgood}  that  he  was  seised  in  fee  of 
Fiiits  A.  .3.  an  house,  &c.  and  divers  lands  and  tenements  in  Tadlowe  in 
Lante  voi^T  ^^®  county  aforesaid,  and  that  the  said  house,  &c.  was  held  of 
p.  435.  note  H.  the  King  in  chief  by  knight's  service;  and   he  being  thereof  so 

seised  yi'a^  4*  sigillavit  in    dicto  messuagio    quoddam  scriptum 
indentatum^  in  hac  verba :     To  all  christian  people,  8cc.  Robert 
Thoroughgood  sendeth  greeting,  &c.  Know  ye»  that  I  the  said 
Robert  for  divers  good  causes,  &c.   have  given,  granted,  and 
enfeofTed,  and  by  these  presents  do  give,  grant,  enfeoff,  and  con- 
firm to  Henry   Hutton  and  Eilward  Eliot  all  that  my  capital 
mesi>uage,  &c.  lands  and  tenements,  4*^.  habendum  unto  the  said 
Henry  Hutton,  and  Edward  Eliot,  and  their  heirs,  ^-c.  daf  18 
Julii  anno  S5  Kliz.  Et  ulteritts  dicunt^  quod  prcec^  RoherV  jacens 
in  extremis  deliberavit  in  prced^  messuagio  prtefP  18  Julii  scriptum 
prced!  indentaium  prcefatis  Henrico  Hutton  Sf  Edwardo  Eliot  pro 
et  in  nomine  seisince  praed^  messuagii  Sf  omnium  residuorum  terrantm 
4"  tenemeutorum  indicto  scripto  indentato  contentorum :  and  further 
found  the  other  points  of  the  writ.     And  upon  this  case  two 
questions  were  moved ;  1.  If  in  this  case  the  jury  have  found  a 
sufficient  delivery  of  the  indenture  to  make  it  a  deed  in  law. .  2. 
If  this  delivery  of  the  indenture  in  the  house,  in  the  name  of 
seisin  of  the  house,  and  of  the  residue  of  the  lands  and  tene- 
ments aforesaid,  was  a  sufficient  livery  of  seisin  in  law,  or  not 
As  to  the  first,  it  was  resolved,  that  the  actual  (a)  delivery  of  a 
[  *  137  a.  ]  writing  sealed  to  the  part}',  without  any  words,  *  is  a  good  de- 
(a)  1  Roll.  24,    livery ;  for  in  traditionibus  scriptorum  non  quod  dictum  estj  sed  quod 
Co.  Lit,  36.  a.    gestum  est  inspicitur :  but  here  he  saith,  "  I  deliver  this  writing 
556.  ban!  105.    ^^  you>"  which  clearly  is  sufficient,  although  he  doth  not  say, 
(6)  bail.  104.     as  \b)   his  deed  or  as  his  act.     And   therefore  if  A.  makes  a 
2  tjoii.  24.  2      writing  to  B.  and  seals  it,  and  delivers  it  to  B.  as  an  escrow, 
U)  2  Roil.  26.     ^  ^^^^  effect  as  his  deed  when  certain  conditions  are  performed, 

it  has  been  adjudged  to  be  immediately  his  deed,  for  the  law 
respects  the  delivery  to  the  party  himself,  and  rejects  the  words 
which  will  make  the  express  delivery    to  the  party,   upon  the 
QuWter  matter  no  delivery.     And  therefore  in   Mich.    12    H»  8.  Rot* 

Cohharn,  7^*'  W  ^'*  BancOy  Anne  Quiiter,  late  wife  of  John  Quilter,  and 

A  deliver}  of  Others,  executots  of  the  will  of  the  said  John  Quiiter,  brought 
a  bond  to  ihe  gn  action  of  debt  against  Edward  Cobham  on  a  bond,  &c.  the 
couditfon'uiat  defendant  pleaded  that  he  delivered  the  bond  to  the  testator  as 
if  tbe  obligee  a  schedule,  upon  condition  if  the  plaintiff  made  indentures  be- 
did  iHich  tto  tween  the  defendant  ex  und  patie^  <$•  prarfaV  testaior'  ex  alterS 
should  "e  the  portet  de  certis  conditionib\  convent*  4*  agreamenf  inter  eas^ par- 
obligor's  de«*d,  tes  adtunc  concord'j  4^*  P^^  adnuttatione  ptdsdH  scripf  oUigaf^  %c. 
?»  a^'o^^'dT'  ^^^^fi^^^  ^i^^'  Archang  deliberandi  quod  extunc  preed*  sctipf 
li\ery  in  law,  obligator^  in  omni  suo  robore  staret^  sin  aliter^  vacua  Jbret :  et  id* 
although  the  defendens  dicit  quod  preed'  testcLf  rum  fecit  aliquam  indent*  ^f-c*  ^ 
not **erformed.  *^^  '^'  defendcns  dicit  quod  script*  pced^  in  formd  prad*  deUberat* 

diet  is  indenf  inter  easdk  partes  minime  confectis  non  est  Jactum 
(</)  2  Roll.  26.    suum^  et  hocy  ^c.    Judgment  if  action  ?     And  thereupon  the 

I ))aintiff  demurred  in  law,  and  it  was  resolved,  that  the  said  de« 
ivery  was  good  in  law,  although  the  condition  was  not  perform- 
curk.  "'         ^^^  ^"^  ^'^®  plaintiffs  had  judgment  to  recover.     And  (rf)  7>\  13 


/*»!.»    »-•»-  _    •- 
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H.  8.  Bot.AOB  in  Banco^  between  T.  Bodenhairi,  Esq.  plaintiff  00$  Roll.  «d. 
and  Ed.  Merniion  Clerk,  defendant  in  debt  on  a  bond  the  like  (^.  Co  UV49. 
plea  pleaded,  and  a  demurrer  upon  it,  and  judgment  given  for  b.  36.  a. «  Roll! 
the  plaintiff  which  judgments  (upon  search  which  I  commanded  ^f  ^i*-  ^'-  ^• 
to  be  made)  I  have  seen.     And  therewith  agrees  the  report  of  19  (^,  Ci-.  ei.  ij^^' 
H.  {a)  8. 8.  a.  and  takes  the  difference  when  it  is  so   delivered  356. 2  Roll,  t^ 
to  tlie  party  himself,  and  when  to  a  stranger,  as  it  was  there 
agreed,  35  Ass.  p.  6.  \b)  a  writing  may  take  effect  by  actual  de-  If  a  writin^f  is 
livery  to  the  party  himself  without  any  words:  and  as  a  writing  \l^^\^* ^"^ 
may  take  effect  by  actual  delivery  without  words,  so  it  may  take  dow,  or  upon  a 
effect  by  words  without  actual  delivery ;  as  if  a  writing  is  sealed  tableland  the 
and  it  lies  in  a  window,  or  upon  a  (c)  table,  and  the  obligor  SieobUgee*  ^^ 
saith  to  th^  obligee,  "  see  there's  the  writing,  take  it  as  my  deed"  "  See  there's 
and  be  takes  it  accordingly  it  is  a  good  delivery  in  law  (a)  :  in  ^^J^  writing, 
the  same  manner  as  if  one  [d)  makes  a  charter  of  feoffment,  and  deeV-^^nd^ 
within  the  view  of  his  land  saith  to  another,  ^^  sec  you  the  land,  t)ie  obligee 
enter  into  it  and  enjoy  it  according  to  the  form  and  effect  of  this  ^^^^ ^^  j*',*^ " * 
charter,"  and  the  feoffee  enters,  it  amounts  to  agood  livery  of   hi  lawf  solZ 
seisin  of  the  land :  and  if  words  in  such  case  shall  amount  to  a  one  makes  a 
livery  of  seisin,  by  which  a  freehold  shall  pass  a  fortiori  words  shall  charter  of  feoff. 
amount  to  a  delivery  of  a  deed;  *  wherefore  it  was  concluded  a  I*  137  b.  ] 
Jbriiori  in  the  case  at  bar,  when  Robert  Thorough  OTod  delivered  menu  aud 
the  writinff  to  the  parties,  saying,  "  here  I  deliver  you  this  (e)  Jij"  laudTa^s 
writing,"  It  is  a  good  delivery  thereof  to  take  effect  as  a  deed :  to  another, 
vide  33  Ass.  2.  SS  E.  3.  Assise  S67.  43  E.  3.  28.  13  E.  4.  8.  8  "  '^eyou  the 
H.  6.  26.  9  H.  6.  37  &  59-  vide  4  H.  6.  5.     If  the  obligor  de-  Into 'it?and  en- 
livers  the  bond  to  the  obligee  to  re-deliver  to  him,  the  obligee  joy  it  accord- 
may  detain  the  bond  for  ever,  and  these  words  to  re-deliver  to  »»?:  to  the  form 
him  are  void.     Fide  29  H.  8.  34  &  35  {J)  Dyer,  &  Trin.  43  El.  ^I^^^  char?en'. 
between  (g)  Hawkston  and  Catcher  in  B.  R.  where  some  opi-  and  the  feoft'ee 
ilions  ex  improviso  were  conceived,  that  the  obligor  might  deliver  «"iers>  it  is  a 
abend  as  an  escrow  to  the  obligee;  but  believe  you  the  said  svhin!^^^^ 
judgments  given  upon  demurrer  in  law  in  the  point :   wherefore  (<|\  ^  Roll.  6  7. 
as  to  the  first  point  it  was  clearly  resolved,  that  the  said  writing  Co.  Lit.  48.'b. 
sealed  took  effect  as  a  deed  by  the  delivery  aforesaid  (b).  ^ahn,  43*. 

As  to  the  second  point,  first  it  was  clearly  resolved,  that  the  Delivery  of  a 
delivery  (A)  of  the  deed  upon  the  land,  doth  not  amount  to  a  f^^^  ?P°°  '**• 
livery,  for  it  has  another  effect,  sc.  to  take  effect  as  a  deed,  as  it  iivery. 

(•)  i  Rod.  24.  «  E.  4.  13, 14.  (/)  Dy.  34,  35.  pi.  95.  2  Roll.  27.  {g)  2  Roll.  27.  (k)  Moor  458.  Co. 
lit  4S.  a.  56.  b.  57.  a.  Owen  44.  6  Co.  26.  b.  Cr.  Jac.  80. 


(a)  Bat  if  a  man  throws  a  writing  on  a  table,  S.  C.  Noy,  6.     WiUianu  v.  Greeny  Cro.  Eliz. 

and  layB  nothing,  and  the  p&rty  takes  it,  this  884.  S.  C.  Moore,  649.    Holford  v.  Parker^ 

<loesnot  amount  to  a  deuvery,  unless  it  be  Hob.  246,     Forty,  Midlelon,  Styles,  251.— 

foorid  to  have  been  put  there  with  intent  to  Bushell\,Pasmore,6  Mod.  218.  Touch;  59.  Co. 

be  delivered  to  the  party.    Stanton  v.  Cham-  Litt.  36  a.  contra,  Wilcock  y.  Hewson,  Moore, 

Maw,  Owen.  95.  S.  C.  1  Leon.  140.    If  a  696,  per  Popham,  Ferner  and  Gawdy,  Noy, 

patron  draws  a  presentation  in  writing,  and  50.    In  Blunden  v.  Woody  Cro.  Jac.  85.  the 

pots  his  seal  to  it,  and  leaves  it  ifi  his  study.  Court  was  of  opinion,  that  it  is  not  a  good 

and  the  party  for  whom  it  is  intended  gets  it  plea  in  debt  upon  bond  that  the  obligation 

^thout  the  privity  or  licence  of  the  patron,  was  delivered  to  the  party  himself  as  an  es- 

aod  brings  it  to  the  bishop,  and  is  thereupon  crow,  but  they  held  that  issue  having  been 

lostitQted  and  inducted,  yet  it  is  all  void,  and  taken  upon  that  fact,  and  found  for  the  defen- 

^  presentation  at  all.     GrcndU  v.  Baker^  dant,  the  judgment  thereupon   could  not  be 

Yd?.  7,  reversed  by  vrrit  of  error, 
(b)  Acc  Whyddon's  case,  Cro.  Eliz.  520. 
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Sharp's  caie  is  resolved  in  Sharp's  case,  anno  42  EL  in  Com*  Banco,  reported 
^'^®"'  by  me  in  the  sixth  part  of  my  reports,  f.  26.  and  there  it  is  well 

agreed,  that  to  every  livery  of  seisin  there  is  requisite,  either  an 
act,  which  the  law  adjudges  livery,  or  apt  words  which  amount 

(a)  Palmer  to  it,  and  there  the  case  of  43  E.  3.  Feoffments  &  (a)  Faits  51  is 
ly    '  cited,  which  is  to  this  effect :  in  assise  the  recognitors  found 

a  special  verdict,  sc,  that  the  plaintiff  was  seised  of  land  in  fee, 
and  the  tenant  drew  and  engrossed  a  charter  of  feoffment  of  the 
land  in  view,  8cc.  in  the  name  of  the  plaintiff  to  the  tenant  him- 
self and  his  heirs,  and  the  tenant  delivered  the  charter  to  the 
plaintiff,  and  prayed  him  to  deliver  seisin  in  the  same  land,  and 
theplaintiff  would  not  deliver  seisin,but  he  delivered  back  the  char- 
ter to  the  tenant  upon  the  land,  and  the  tenant  kept  himself  m, 
and  if  the  delivery  of  the  charter  upon  the  land  was  a  sufficient 
livery  of  seisin,  was  the  question,  and  there  Kirton,  Justice,  said,  if 
the  plaintiff  had  spoke  in  this  manner,  when  he  delivered  the  char- 
ter to  the  tenant,  *'  Sir,  I  deliver  to  you  this  charter  in  the  name 
of  seisin  of  all  the  lands  and  tenements  contained  in  the  char- 
ter," it  had  been  a  good  delivery  of  seisin,  but  so  he  doth  not 
do  in  this  case,  wherefore  the  court  awarded  that  the  plaintiff 
should  recover  seisin.    And  it  was  resolved,  that  although  most 

(b)  Co.  Lit.  48.  properly  livery  of  seisin  is  made  by  delivery  of  a  twig  or  (6)  turf 
Poph^49^*  *•  of  the  land  itself,  whereoflivery  of  seisin  is  to  be  given ;  and  so 
Perk.  43.  a.       it  is  good  to  be  observed ;  yet  a  delivery  of  a  turf  or  twig  growing 

upon  other  land ;  of  a  piece  of  gold  or  silver,  or  other  thing 
upon  the  land  in  the  name  of  seisin  is  sufficient,  for  the  turf  or 
twig  which  grows  upon  the  land,  when  it  is  severed  is  not  parcel 
of  the  land,  and  when  the  feoffor  is  upon  the  land,  his  words 
without  any  act  are  sufficient  to  make  livery  of  seisin  ;  as  if  he 
saith,  **  I  deliver  seisin  of  this  Imid  to  you  in  the  name  of  all  the 
land  contained  in  this  deed;"  or,  *^  Enter  you  into  this  land,  and 
[  *  138  a.  ]  take  seisin  *of  it  in  the  name  of  all  the  land  contained  in  this 
6  Co  26  deed,"  or  such  other  words,  without  any  ceremony  or  act  done ; 

and  that  is  the  reason  that  the  delivery  of  any  thing  upon  the 
land  in  the  name  of  seisin  is  sufficient,  because  his  words  alone 
without  any  thing  were  sufficient ;  for  if  words  alone  out  of  the 
land  which  is  within  the  view  are  sufficient  in  law,  a  Jbt-tiori  when 
they  are  spoke  upon  the  land  itself;  and  yet  it  is  not  wisely  done 
to  omit  usual  ceremonies  and  acts  in  such  cases,  for  they  imprint 
a  better  remembrance  of  the  thing  which  is  done,  because  they 
are  subject  to  sight,  than  words  alone,  which  are  only  heard,  and 
which  easily  and  usually  slip  out  of  memory :  wherefore  it  was  re- 
solved, that  the  delivery  of  the  deed  upon  the  land  in  the  name 
of  seisin   was   sufficient  in   law.     Aird   the   said  case  of  Sharp 
The  delivery     was  affirmed  for  good  law  in  this  case.     3.  It  was  resolved,  that 
of  a  charter  of  ^\^  delivery  of  the  writingiiinounted  to  two  several  acts  at  one 
the  land  in  the  ^^^  the  same  instant,  viz.  to  deliver  the  writing  as  a  deed,  and 
name  of  seisin    to  deliver  seisin  of  the  land  according  to  the  deed. 

of  the  land,  is 

at  one  and  the  same  instant  a  delivery  of  the  deed  and  a  livery  of  seisin. 
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BEAUMONT'S    CASE, 


Pasch.  10  Jacobi  1. 


In  the  Court  of  Wards. 


Husband  and  wife  being  tenants  in  special  tail  of  certain  lands,  remainder  BBAUMOMT't 
to  the  husband  in  fee,  by  gift  after  their  marriage.  The  husband  levied  pf 'tv  _^^  u 
a  fine,  come  ceo  with  proclamations  of  the  s^id  lands  to  king  £.  6.  his 
heirs  and  successors.  King  E.  6.  by  his  letters  patent  granted  the  said  lands 
to  theEarl  of  H.  in  fee ;  the  husband  died,  the  wife  entered  within  five  years, 
the  earl  died,  and  his  son  and  heir,  by  indenture  reciting  the  gift  to  the 
husband  and  wife  in  special  tail,  and  that  the  wife  was  then  seised  in  fee 
tail,  confirmed  her  estate  to  the  said  wife  habendum  to  her  and  to  the  heirs 
of  the  body  of  herself  and  her  deceased  husband :  Held,  the  wife  after  the 
death  of  her  husband  had  an  estate  in  special  tail,  which  shall  have  con- 
tinuance as  long  as  the  wife  lives,  or  the  heirs  in  tail  remain ;  but  the  fine 
is  a  good  bar  to  all  their  issue,  for  in  making  out  their  title  they  must  shew 
themselves  heirs  to  the  father  as  well  as  to  the  mother. 
There  may  be  an  estate  tail,  and  yet  all  the  issues  in  tail  barred  from 
inheriting 

The  confirmation  is  inoperative.  The  circumstances  of  this  case  came  again 
before  the  Court,  Baker  v.  Willis,  Cro.  Car.  476.  S.  C.  nom.  Dixie  v.  Beau- 
tmmty  W.  Jones,  393. 


Sir  Humphrey  Foster  seised  in  fee  of  the  sclte  of  the  monastery  «  Inst  68i, 
of  Gracedieu,   nnd  other  lands  in  question,   gave  them  to  John  ^®*' 
Beaumont  and  Elizabeth  his  wife,  and  the  heirs  of  their  two  bo- 
dies begotten,  the  remainder  in  fee  to  John  Beaumont;  anno  6 
E.  6.  John  Beaumont  levied  a  fine  come  ceo  to  King  E.  6.  bis 
heirs  and  successors,  with  proclamations ;  King  E  6.  anno  7, 

f  ranted  the  said  scite,  8cc.  by  his  letters  patent  to  Francis  Earl  of 
[untingdon  and  his  heirs,  John  Beaumont  died,  after  whose 
death  Elizabeth  within  five  years  entered,  claiming  her  estate, 
the  said  Francis  Earl  of  Huntingdon  died,  Henry  his  son  and 
heir,  anno  16  El.  by  indenture  reciting  the  said  gift  by  Sir  Hum- 
phry Foster  to  the  said  John  and  Elizabeth  his  wife  in  special 
tail,  and  that  Elizabeth  was  then  seised  in  her  demesne  as  of 
fee-tail,  by  force  of  the  said  gif^  ratified,  allowed,  and  confirm- 
ed to  the  said  Elizabeth  her  estate,  habendum  the  lands  to  her  and 
to  the  heirs  of  the  body  of  the  said  John  Beaumont  deceased,  and 
of  the  said  Elizabeth.  The  said  Elizabeth  died  seised,  having  is- 
sue Francis  Beaumont,  one  of  the  Justices  of  the  Common  Picas, 
son  and  heir  of  both  their  bodies.     Francis  Beaumont  entered 
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^^'^D  ^fJ^'V  *"^^  ^^^  '^^'^  scite,  &c.  and  took  tbe  profits,  &c.  and  afterwards 
«4.  s^inst.  681.  accepted  a  fine  with  proclamations  sur  conusans  de  droit  fantum 
Hob.  257. 333,  of  two  Strangers,  with  a  render  for  ninety-nine  years  after  the 
[  *  1S9  a-  ]  death  of  the  said  Francis,  if  Anne  *  his  wife  should  so  long  live, 
I'iT^M  ^^  ^'^®  proclamations  past,  Francis  Beaumont  having  issue  Sir 
147. 1  Brownl.  Henry  Beaumont  his  elder  son,  and  John  his  younger  son,  died, 
140.  Dall.  in  Sir  Henry  being  in  ward  to  Queen  Elizabeth  attained  to  his  full 
Kdw.^goo.  pi.  ggg  ^j^  42  Elizabeth,  and  before  livery,  by  indenture  2  Jacobi 
pi.  7,  Dall,  50.  covenanted  upon  good  consideration  to  stand  seised  to  the  use  of 
pi.  16. 1  And.  himself  and  tlie  heirs  males  of  his  body,  and  afterwards  to  the 
^odb  si*]*N  "^^  ^^  John  Beaumont  his  brother,  and  the  heirs  males  of  his 
Benl.225.pl.  body,  with  divers  remainders  over ;  Sir  Henry  died  without  issue 
257.  Benl.io  male,  having  issue  Barbara,  who  is  now  of  tender  years,  and 
Benl.^in  Kelw.  ^"  ward  to  the  King.  The  question  was,  whether  the  said  scite 
^13.  pi. 27. 2  *  and  land  belonged  to  Barbara  or  to  the  said  John  Beaumont: 
Roll.  Rep.  321.  and  in  this  case  two  points  were  moved  and  argued  by  counsel 
90?^u.  pL  on  both  parts,  sc.  in  the  terms  of  Trinity,  Michaelmas  and  Hi- 
^.56.  Cr.  Car.  lary  by  Coventry,  Thomas  Crew,  and  George  Crooke  on  the 
40^*  ^R  *^N  "  King's  part,  and  by  Finch,  Walter,  and  Harris,  Seijeants,  on  the 
H('p.424. 1  P^^^  of  the  heir  male:  and  the  1st  point  was,  if  by  the  fine  levied 
Co.  07.  b.  Lit.  with  proclamations,  and  the  death  of  John  Beaumont,  the  wife 
Rep.  291.  ha  J  [ju^  ^{^  estate  for  life  dispunishable  of  waste,  as  tenant  in  tail 

after  possibility  of  issue  extinct  ?    The  2d  admitting  she  had  an 
estate  tail,  what  is  wrought  by  the  said  confirmation,  if  thereby 
Arcnnnnts        ^^^  issue  in  tail  shall  inherit  or  not  ?     As  to  the  first  it  was  object- 
that  the  Avife     ed,  that  by  the  fine  levied  by  the  {a)  husband,  the  estate  tail  was 
took  only  for     barred,  because  the  issue  ought  to  make  himself  heir  of  both 
^^'  their  bodies,  as  it  is  adjudged  in  18  El.  351.  b.     So,  and  for 

(A)  Ho]».  257.  the  same  reason,  if  one  donee  is  (ft)  attainted  of  treason,  the  es- 
8  Co.  72.  a.  b.  late-tail  is  extinct,  as  it  is  expressly  held  in  16  El.  Dyer  ^S%*  b. 
And.  :'9.  pi.  ^^^  therewith  agrees  (c)  5  H.  7.  32.  b.  by  Brian,  Chief  Justice 
lO'j.  Kayin.  6,  of  the  Bench,  from  thence  it  follows,  that  the  wife  cannot  be  seis- 
''2?2^R  M^^  ^^  of  an  estate  tail,  because  the  estate-tail  by  fine  was  barred  and 
Rep.  321.'  extinct;  and  therefore  for  necessity  of  reason,  the  estate  of  the 
Moor  114.  pi.  wife  shall  be  {d)  changed  into  an  estate  for  life  dispunishable  of 
*^^27^H^^  waste:  and  it  uas  resembled  to  the  case  in  7  H.  4.  1().  b.  hua- 
546.  Cr.  Car.  band  and  wife  tenants  in  special  tail  are  [e)  divorced  (which  is 
478. 1  Brownl.  intended  of  a  divorce  which  dissolves  the  marriage  abinifio^  and 
Jonel  40  ^         ^^  husband  and  wife  a  vinculo  matrimonii),  the  donees  have  but 

(c)  2  Inst.  681.  an  estate  for  their  lives,  because  the  estate  tiiil  is  determined  and 
Godb.  312.5      extinct :  it  was  also  urfjed,  that  if  the  wife  should  have  an  estate 

(d)  2  Inst  682.  ^"  ^'^'>  ^'*®"  ^'*®  might  {/}  suffer  a  recovery,  or  levy  a  fine,  and 
(«)  Post.  141.  so  bar  the  conusee  of  her  husband,  or  prevent  the  King  of  hi/for- 
2  Inst. 682.  Br.  feiture  for  trejison,  which  would  be  against  the  resolutions  afore- 
tatc  11.  Br.  *"  ^^^^  reported  by  the  Lord  Dyer.  Then  if  the  estate  is  converted 
Beraicnm.  &  into  an  estate  for  life  dispunishable  of  waste  (g)  in  tlie  nature  of  a 
Divorce  13.  tenant  in  tail  after  possibility  of  issue  extinct,  sequitur  that  the 
(/)  Post.  142.  confirmation  enlarges  her  estate,  and  makes  Barbara  daughter 
b.  Hob.  259. 1  of  Sir  Henry  inheritable  to  the  land. 

Leon.  157.  1 

Roll.  Rep.  424.  2  Roll.  Rep.  427.  Wincb.  43.  (g)  11  Co.  80.  a.  Dr.  6i  Stud.  lib.  2.  cap.  1 .  Lit.  sect. 
54.  12  H.  4.  3.  b.  4.  a.  10  H.  6. 1.  b.  45  E.  3.  25.  a.  18  R.  3.  3i.  b.  11  H.  4.  14.  b.  15.  a.  11  H.  6. 
].  b.  2  Roll.  826.  B28.  1  Roll.  Rep.  100.  179. 184.  West  Syiub.  180.  b.  6  Co.  1.  a.  2  lost.  302.  S0<5. 
4  Co.  63.  a.  Co.  Lit.  27.  b.  F.N.U.  58.  p.  39  £.3. 16.  a.  b. 
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But  admitting,  for  the  argument  of  the  second  point,  that  the  Argument  :ad- 
^id  Elizabeth  had  an  estate  in  special  tail,  the  reversion  expect-  JJo^q  *^tote 
ant  to  the  said  Henry  Earl  *  of  Huntingdon  to  take  effect  in  [  ♦  139  b.  1 
possession  (in  respect  of  the  said  fine  levied  by  the  husband)  im-  in  special  tnil, 
mediately  after  the  death  of  the  said  Elizabeth,  then  the  second  ^^^^  t'»«  "««« 
point  is,  if  against  the  said  confirmation  made  by  him  who  has  h^°ritabie  by* 
the  reversion  in  fee  expectant,  as  is  aforesaid,  he  shall  not  enter  force  of  tbe 
into  the  land  after  the  death  of  Elizabeth,  or  if  the  confirmation  confirmation, 
to  Elizabeth  in  tail  td  suproj  makes  the  issues  of  the  said  John 
and  Elizabeth  inheritable;  and  it  was  strongly  urged  that  the 
issue  should  be  inheritable  by  the  said  confirmation  for  two  rea-* 
sons,  one,  in  respect  of  the  estate  of  him  who  has  made  the  con* 
firmation  by  way  of  extraction  of  a  new  estate  out  of  the  rever- 
sion ;  the  other  in  respect  of  the  estate  of  him  to  whom  the  con- 
firmation is  made,  byway  of  incorporation  and  alteration  of  the 
quality  of  the  estate  :  as  to  the  first,  the  said  Earl  has  tbe  entire 
reversion  in  fee,  out  of  which  he  may  raise  and  create  as  many 
estates  in  tail  one  after  the  other,  as  he  will,  and  therefore  when 
be  confirms  the  estate  of  the  wife,  to  have  and  to  hold  to  her  and 
to  the  heirs  of  the  body  of  the  said  John  and  Elizabeth,  thereby 
the  Earl  has  excluded  himself  and  his  heirs  by  express  words,  so 
longBS  the  said  John  and  Elizabeth  have  heirs  of  their  bodies  to 
claiiti  the  land  :  as  if  a  feme  (a)  covert  be  tenant  for  term  of  her  («)  Piowd.  si. 
life,  the  reversion  over  in  fee,  if  he  in  reversion  confirms  the  Car^rs  ?> 
estate  of  the  husband  and  wife,  to  have  and  to  hold  to  them  for  8601.525.00. 
term  of  their  lives,  in  that  case  the  husband  shall  have  an  estate  ^->^-  290.  a.  b. 
for  life  after  the  death  of  his  wife,  for  it  would  be  against  reason,  kcIw*  i«9^a 
that  he  who  has  the  reversion  in  fee,  out  of  which  he  may  derive  (6)  Co.  Lit.  * 
as  many  estates  for  lives  as  he  will,  should  enter  into  the  land  ??%**•  '^*^^- 
afler  the  death  of  the  wife,  during  the  life  of  the  husband  against  ^J\\  q".  23.  a 
his  own  confirmation  when   the  husband  had  such  estate  upon  72.ju82.  a. 
which  the  confirmation  mii 


iiffht  enure,  by  way  of  extraction  of  a  ii^®'^?:  **• 
rsion;  and  therewith  agree  Lit.  f.  120,  Rep.  is?.  2 


new  estate  out  of  the  reversion 

141.  b.  &  (b)  17  E.  3.  68.  b.     So  in  the  case  at  bar,  it  would  be  Roil.  Rep.  325. 

airainst  reason  that  the  Earl  who  made  the  confirmation  after  the  ^^Z^^^^?'^^^' 

-  -  o'if    2  Inst 

death  of  Elizabeth  should  enter  into  the  land,  against  the  limita-  146]  Hob.  132. 
tion  of  his  own  confirmation,  viz.  so  long  as  the  said  John  and  Popham  ly,**, 
Elizabeth  have  heirs  of  their  bodies.     Secondly,   in  respect  of  g?'**  ^^'t*h'*' 
tlie  estate  of  the  said  Elizabeth,  for  this  confirmation  alters  the  269,270. 
quality  of  her  estate,  and  thereby  incorporates  a  new  quality  in  liridgm.  102. 
the  estate;  for  where  the  Earl  after  the  death  of  Elizabeth,  might  piowd'^'i32^b.^ 
have  entered  and  excluded  all  the  heirs  in  tail,  now  by  this  con-  Cr.  Jac.  216.  ' 
firmation   he  has  added  this  enlarging  quality,  to  make  all  the  2  Hd!l.  835.  9 
heirs  in  tail  inheritable.     And  that  a  confirmation  may  alter  or  77!'co.\,it. 
add  to  the  quality  of  the  estate  in  land  appears  in  our  books;  220  a  19 H. 
and  therefore,  if  the  lessor  confirms  the  estate  of  his  lessee  for  6.  63.  b.  4E, 
life,  (and  adds  this  clause)  "without  (c)  impeachment  of  waste,"     '     **' 
it  is  good.     So  if  *  the  lord  paramount  confirms  the  estate  of  the  [  ♦  140  a.  1 
mesne  with  clause  of  acquittal,  it  is  good,  6  E.  3.  7*  19  H.  6. 
63.  b.  F.  N.  B.  136.  Vide^  E.4.  35.  [d)  Isabel  deUpsey's  case.  ^^Xf'^'^^' 
So  a  confirmation  may  alter  the  quality  of  the  estate  of  the  land ;  {e)  1  Co.  147. 
as  if  the  estate  of  the  feoffee  is  upon  condition,  the  feoffor  may  b;  Pftph  51. 
Confirm  his  estate  absolute,  and  so  alter  the  quality  of  the  estate  Poitea'mV' 
of  the  land,  5.  from  [e)  conditional  into  absolute,  -f  7  H.  6.  7*  b.  f  Posteauka. 
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and  Mayowe's  ca«?e  in  the  First  Part  of  my  Reports,  f.  146.  So 
(a)\  Roll..S24.  in  49  E.  3.  7.  a.  b.  if  the  lord  of  (a)  ancient  demesne  confirms 
Demesne  4?.  ^^  estate  of  the  tenant,  to  hold  by  certain  services  ad  communem 
Br.  Ancif^nt  legeniy  aUhoufvh  the  estate  of  the  tenant  is  not  changed,  nor  any 
Demesnes.       transmutation  of  the  possession,  yet  the  quality  of  his  estate  is 

changed,  for  the  tenant  shall  not  be  afterwards  impleaded  by 
petit  writ  of  right  close,  and  the  land  by  the  confirmation  is  dis- 
charged from  the  customs  of  the  manor.  So  in  the  case  at  bar^ 
although  the  estate  of  Elizabeth  is  not  changed,  nor  any  trans- 
mutation of  possession  had,  yet  the  quality  of  the  estate  of  the 
said  Elizabeth  is  changed,  by  incorporating  of  a  quality  to  the 
estate  of  the  said  Elizabeth,  s.  that  the  heirs  in  tail  shall  inherit. 
Resolntion :  ^g  ^q  jj,g  ^y^^  point,  it  was  answered  and  resolved,  that  the 

the  death  of      ^^^^  (^)  ^ftci*  the  death  of  her  husband,  had  an  estate  in  special 
the  husband       tail ;  and  for  the  better  understanding  of  the  true  reason  thereof^ 

hi\pecia?t2f    ^^^  "*  ^^^  ^^  ^^^^  ^^^  ^**^  ^^*^®  °^  *"®  ^^^^  ^'^*''  ^  altered  and 

changed  to  an  estate  for  life ;  and  first,  it  was  resolved,  that  it 

was  not  by  the  common  law,  for  at  the  common  law,  if  lands  had 

(h)  Cr.  Car.  been  given  to  husband  and  wife,  and  to  the  heirs  of  their  two 

478.  Cr.  Jar.  bodies,  and  after  issue  the  husband  had  aliened  and  died,  this 

b?  Hob.  257!^*  alienation  had  not  barred  neither  the  wife,  nor  the  issue  in  tail, 

269.ijoneb73.  because  the  husband  alone  had  not  potesiatem  alienandi^  foras- 

S^o'.^^^V**^*  much  as  he  had  an  undivided  estate  jointly  with  his  wife,  and 

N^Be'iiV.^sa?'  therewith  agree  12  H.  4.  (c)  Formedon  15.  21  E.  3.  S45.  and  by 

pl.  S57.  1  the  Stat,  of  W.  2.  De  donis  conditionalibusj  it  is  enacted,  that  a 

101  *^B  ^^'  ^^*  ^"^  levied  by  tenant  in  tail  ipso  jure  sit  nullus.    As  to  the  case 

Ash.  pl.  27.  ^'»'  1 6  i'^*  I^^^  of  treason  whereof  the  husband  is  {d)  attainted, 

Benl.  in  Kelw.  it  must  be  known,  that  such  bar  and  forfeiture  is  made  by  the 

fKpK^/fjDjlu'  ^^^  (^^  ^^^^^  '^'  ^*  ^'  *^'  ^^  ^'"ch  it  is  enacted,  that  every  of- 
50.  pl,  16.  fender  convicted  of  high  treason,  &c.  shall  lose  and  forfeit  to  the 

Winch.  43.         King,  his  heirs  and  successors,  all  such  lands,  &c.  whereof  any 
(c;  Aut.  j^6.  b.    gy^jj  oflf^n Jer  ^hM.  have  any  estate  of  inheritance :  but  in  the 

same  act  there  is  a  saving  to  every  person  (other  than  the  of- 
fenders, their  heirs  and  successors)  all  rights,  titles,  interests,  &c. 
The  estate  of  So  that  it  appears,  that  the  estate  of  the  wife,  if  she  survives  her 
lave^*^  ".  husband,  is  saved  by  tliis  act,  and  that  the  bar  by  the  statute  is 
Rtat  4  H.  7.  only  as  to  the  issues  in  tail,  and  not  as  to  the  wife,  and  the  rea- 
ihc  bar  by  the  son  of  the  resolution  that  the  heir  is  disabled  in  such  case  is,  be- 
as^to  HJe^s^"*^  cause  he  ought  in  his  lineal  conveyance  to  make  himself  heir  as 
sue  in  tail,         well  to  the  fiather  as  to  the  mother,  by  the  opinions  of  Catlyn, 

!•  J40  b.  ]  Wray,  *Saunders,  and  Dyer.  And  as  to  the  said  case  {/)  of  the 
or  he  ought  to  fine  with  proclamation  in   18  Reg.  EL  levied  by  the  husband 

iTelr  as  wcl? to    »'o"^»  ^'^^  ^^^  fe)  >«  ^^^^  ^y  ^^^  ^^^^  ^f  4  H.  7.  C.  24.  &  {h)  32 
the  father  as  to  the  mother.  (d)  D y.  .S32.  pl.  S7.  Hob.  267.  846.  Cr.  Car.  478.  8  Co.  72.  a. 

b.  Moor  147. 1  Ander.  59.  pl.  10^.  Ka>in.  6.  2  Ro:l.  Rep.  S21.  Godb.  81iS.  6;f5.  1  Junes  40.  Moor 
114.  pl.  256.  1  Brownl.  139.  (<•)  3  Co.  10  b.  1  Roll.  Kep.  162.  9.  Roll.  Rep.  314,315.  318.  340.  374. 
416.  418.  490.  501.  503.  507.  1  Jooei*  70.  80.  1  (  o.  -24.  a.  7  Co.  33.  a.  S4.  b.  12  Co.  6.  3  Inst.  19. 
4  Inst.  4«.  2  And.  31.  Paini.  439.  Hetl.  151.  157.  Co.  Lit.  372.  b.  392.  h,  I)y.  332.  pl.  27.  343. 
pl.  56.  Co.  Ent.  422.  a.  Plow.  552.  b.  Godb.  300.  D03.  307.  311.  313.  3i5.  321.  Hob.  334.  S.S9. 
438.  1  Leon.  21.  Cr.  Car.  428.  (/)  Dy.  351.  pl.  24.  8  Co.  72.  a.  b.  2  Inst.  681.  Hob.  257.  333. 
Moor  147.1  Brownl.  142.  Pall,  in  Kelw.  205.  pl.  7.  Dall.  in  Ash.  pi.  7.  Dall.  15.  pl.  16. 1  Anders. 
39.  pl.  101.  Godb.  312.  N.  )5enl.  225.  p).  257.  Benl.  in  Ash.  pl.  27.  Henl.  in  Kelw.  213.  pl.  27.  % 
Roll.  Rep.  321.  Moor  28.  pl.  90.  114.  pl.  256.  Cr.  Car.  478. 1  Jones  40.  1  Leon.  84. 157. 1  Co.  87. 
b.  1  RoH.  Rep.  424.  Lit.  Rep.  291.  {g)  3  Co.  77.  b.  86.  b.  87.  a.  b.  88.  a.  b.  89.  a.  90.  a.  b.  91.  a.  9 
Co.  105.  b.  13  Co.  20.  Savil.  85.  88.  106,  107.  1  Anders.  170.  2  Anders.  176.  Co.  Lit  262.  a.  Slf6. 
a.  372.  a.  (h)  10  Co.  50.  a.  Moor  115. 146.  1  Anders.  46. 8avil  85. 88.  1  Bulst.  33.  Co.  Lit.  237.  a. 
326.  a.  Ooldsb.  11.3  Co.  51.  a.  Hob.  257,  258.  7  Co.  32.  s«  b.  11  Co.  75.  a.  1  Leon.  244.  t  Leoo. 
62.  224.  J  Luon.  10. 
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H.  6.  c  36.  and  in  the  stat.  of  4  H.  ?•  there  is  a  saving  for  the 
wife^  if  she  brings  her  action  or  lawful  entry  within  five  years 
after  she  shall  be  uncovert,  as  she  did  in  this  case ;  and  by  the 
statute  of  32  H.  8.  the  fine  levied  with  proclamation  of  lands  /«\o„^^.:„/r\ 
entailed  to  him  who  levies  the  fine,  or  any  of  his  ancestors,  shall  h)  i  Roll.  878. 
be  a  sufficient  bar  against  the  said  person  and  his  heirs  claiming  ^r.  EK  5is, 
only  by  force  of  any  such  entail,  and  against  other  persons  claim-  j  Vnd.^44  45," 
ing  only  to  their  use,  or  to  the  use  of  any  manner  of  heir  of  their  Moor  455/cr.* 
body ;  in  which  case  there  needs  not  any  saving  for  strangers,  ^^^'  478, 479. 
for  the  purview  of  the  act  is  special,  and  secundum  quidj  viz.      '*"** 
against  the  heirs  in  tail,  and  others  claiming  to  their  use ;  and 
therefore  distinguendum  est  that  the  fine  with  proclamations  levied  '^®  ^°*  ^^^ 
by  the  husband,  or  the  attainder  of  the  husband  of  high  treason,  ^'^ed'by  thT 
is  a  bar  to  the  estate-tail,  quoad  the  issues  in  tail,  but  not  quoad  husband,  or  the 
the  wife,  but  that  she  surviving  shall  be  seised  of  an  estate-tail,  JJ^u"^u'**J 
which  estate  is  saved  to  her  byiiil  the  said  acts;  and  that  is  proved  |,|g|,  tre^n^ 
by  the  said  book  of  (a)  18  Eliz.  for  there  die  husband  being  is  a  bar  to  the 
jointly  seised  with  his  wife  in  special  tail,  levied  a  fine  with  pro-  Jh^^^ue^^bat* 
clamations,  to  the  use  of  himself  and  his  heirs  (which  fine  is  a  ootas  to'tbe 
bar  to  the  issues  in  tail),  and  afterwards  the  husband  devised  the  wtfe. 
land  to  the  wife  for  life,  and  died,  there  the  wife  entered  and 
waived  the  estate-tail,  claiming  for  life  by  force  of  the  devise, 
which  proves,  that  if  she  had  not  waived  the  estate-tail,  that  she 
should  have  had  it^  and  not  an  estate  for  life,  as  has  been  sup- 
posed by  the  other  side.    And  in  the  indenture  of  confirmation 
which  was  made  in  an.  1 6  Reg.  Eliz,  it  is  recited,  that  the  said 
Elizabeth  had  an  estate-tail,  by  which  it  appears  that  the  law  wa9 
so  taken  at  that  time.     And  as  to  that  which  was  objected,  that 
the  said  Elizabeth  could  not  have  an  estate-tail,  because  as  to  the 
issues  in  tail  the  estate-tail  is  barred,  also  it  was  asked,  to  what 
end  should  she  have  an  estate-tail,  when  it  cannot  descend  ?  it  OnemayhaTe 
was  answered  and  resolved,  that  one  may  have  an  estate-tail,  and  *"  e*^a^c  |*|jj 
yet  ail  the  issues  in  tail  shall  be  barred  to  inherit,  as  in  the  case  issnes  in  tail 
of  Sir  George  (6)  Bro\*ii  in  the  Third  Part  of  my  Reports,  f.  60.  «hallbe  barred 
b.  51.  a.  b.  Sir  Richard  Bridges  seised  of  certain  land  in  fee,  ^<*"''«"^ 
did  thereof  enfeoff  Winscombe  and  others,  upon  condition  that  (e)\\  H.7.  c. 
they  should  give  it  back  to  him  and  his  wife,  and  to  the  heirs  20.3C0, 50.  b. 
of  their  two  bodies  begotten,  the  remainder  to  the  right  heirs  of  5^5  Co.  bo!  a! 
Sir  Richard,  which  was  clone  accordingly;  they  had  issue  An-  lOCo. 37. a. 
thony  Bridges;  Sir  Richard  died,  Anthony  Bridges  iu  the  life  Winch. 43. 1 
of  his  mother  levied  a  fine  with  proclamations  to  Sir  G.  Brown  Leon.ies!  3 
in  fee,  the  wife  living,  the  said  Anthony  made  a  lease  for  3  lives,  Leon.  78.  Cr. 
which  was  not  warranted  by  the  stat.  of  32  H.  8.  c.  !28.  and  there  ^^'^'  **•  ^^^»^ 
it  is  resolved,  that  the  said  fine  levied  by  the  said  *  Anthony,  L      q  ij^g"* 
should  bar  the  estate-tail,  yet  there  it  is  clearly  admitted,  that  Moor  93. 250.* 
the  wife  remained  tenant  in  tail ;  for  there  the  question  was,  if  455.  2  Anders, 
the  said  discontinuance  for  lives  without  warranty  was  within  the  v^'u^LjI'qji 
Stat  of  (c)  1 1  H.  7.  but  if  the  estate  of  the  wife  had  been  changed  Jac.  174. 474I 
to  an  estate  for  life,  then  without  question  the  said  lease  for  three  ^^^  ^i'-  Car. 
lives  had  been  a  forfeiture  by  the  common  law,  and  all  the  argu-  J54.  co?uV^ 
roent  upon  the  stat.  of  1 1  H.  7-  bad  been  in  vain,  and  to  no  pur-  326.  b.  365.  b. 
pose,  and  in  such  case  ttiewife  had  an  estate  tail  restrained  from  ^^^'  166.341. 
alienations  by  the  stat.  of  1 1  H.  7-  and  not  descendible  to  her 
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fa)  Hob.  t58.  Mtfiies.    So  in  (a)  Archer's  case  2Q  EUBeg.  in  die  First  Piirt  of 

^11? b?Cn ■  "*y  Reports,  f.  90.  if  the  son  of  the  twiant  in  tail  in  the  life  of 

Car.  Vs5.  i'  the  father  levies  a  fine  with  proclamations,  this  after  the  death  of 

Jones  S3.  ST.  ^he  father  (Jb)  shall  bar  the  estate-tail,  and  yet  without  question 

^*lf^Rep.374.  ^^^  father  remains  tenant  in  tail»  although  the  estate-tail  doth 

Wioch.  110.   *  not  descend.    So  if  lands  are  given  to  an  (c:)  alien  and  the  heirs 

^^^^Im^'^r  ®^  ^^  body,  he  has  an  estate-tail,  and  yet  such  estate  after  his 

Cr.Car.4S5.  death  is  not  descendible  to  his  issue  (a).     And  if  a  disseisor 

s  Co.  5a  a.  t  makes  a  gift  in  tail,  the  donee  makes  a  feoffment  to  A.  and  after- 

Jonei  |^«  ^  wards  levies  a  fine  with  proclamation  to  B.  who  has  nothing, 

Leon!  36. 3  tlils  fine  shall  bar  the  issues  in  tail,  because  the  issues  in  tail 

Leon.  ill. ssr.  being  privies,  shall  not  plead  Qjuod  partes ^nis  nihil  habuerunt^ 

Ho^SM^V  ''  "^^  ^^^  ^®  disseisee  by  nondaim,  because  the  fine  as 

ELicf.610. '  to  him  was  void:  so  as  in  such  case  quoad  the  heirs  in  tail  the 

Hot  84. 3  P.  fine  shall  bind,  but  not  quoad  the  disseisee,  who  is  a  stranger : 

(T)?Ho?*Rei>.  -P^  ratione  in  the  case  at  bar,  this  {d)  fine  levied  by  the  husband, 

3ti.  as  to  the  issues  in  tail,  shall  be  a  bar,  but  not  as  to  the  wife,  who 

(ti)8Co.  7S.  a.  ifl  a  stranirer  to  it.   Husband  and  wife  are  tenants  in  special  tail, 

pi  ^4rs  Inst  ^®  reversion  to  the  donor,  they  have  issue,  the  husband  levies 

681.  Hob.  S57.  a  fine  with  proclamations  to  a  stranger,  and  dies,  the  wife  enters, 

333.  Moor  147.  jj^^  ^jf^  ^as  devested  the  whole  estate  out  of  the  conusee,  and 

i  1^0  84.157.  r^^ted  the  estate-tail  in  her,  f  the  immediate  reversion  to  the 

Dall.  inKelw.  donor,  and  left  nothing  but  a  possibility  in  the  conusee :  ergo 

205.pi.7.l)iill.in  ^hg  estate  of  the  wife  is  not  changed  into  an  estate  for  life,  for 

50.  pK  16. 1    *  ^^^^  if  error  is  in  the  fine,  tlic  issue  in  tail  should  have  a  writ  of 

Anders.  39.  pi.  error  upon  the  stat.  of  [e)  9  K.  2.  in  the  life  of  the  wife,  and  so 

i()i.Godb.3i2.  ^Yie  issue  in  tail  would  have  an  estate  in  the  land  in  the  life  of 

pi!  f57.  Benl.  the  donec,  which  would  be  absurd ;  for  he  has  not  any  estate  by 

m  Ash.  pi.  27.  purchase,  and  living  the  fbnee  he  can  have  nothing  by  descent. 

^ts!'^\^^1^t'  As  to  the  case  of  7  H.  4.  16.  b.  where  after  (/)  divorce  the  estate 

R<9ll.Rep.32i.  of  the  donees  is  changed  to  an  estate  for  their  lives,  that  is  not 

Moor  28.  pi.  like  the  case  at  bar  for  divers  reasons.     1.  There  the  estate-tail 

236.^1  Jones  ^'  dissolved  ah  initio^  and  the  ifisue  made  basUird ;  but  in  the  case 

4o:'cr.  Car.  at  bar  the  estate«tnil  is  barred  (b),  and  not  dissolved  or  deter- 

478. 1  Co.  87.  Qiined,  but  has  continuance  as  lonsr  as  the  wife  lives,  or  the  heirs 

b.  1  Roll,  Rep,  .     ..,'^^^.                                        " 

4«4.  Wlnph.  in  *a'l  remain. 

45.  Lit.  Rep.  291,    t  Hob.  2o9.  {e)  ^  R.  2.  c  3.  3  Co.  4.  a.  4  Inst.  51.  Dyer  2.  pi.  5.  90.  pi,  .5. 
Bridgm.  71.  Cr.  El.  289.  F,  N.  B.  99.  e.  Owen  149.  2  Bulstr.  15.  10  Co.  44.  b.  Palm.  251.  253. 

(/)  Antea  139.  a.  S  Inst.  682*.  Br.  Tail  9.  Ur.  Estate  11.  Br.  Deraigoment  Si  Divorce  13.  Co.  Lit. 
22.  a. 

# 

The  confirma-  As  to  the  2d  point,  it  was  answered  and  resolved  that  the  con- 

r*#  T4i'b'  1  ^^"^^^lo"  ^'^'^  operatur(c) :  and  1.  It  was  admitted,  that  if*  the 

perative.     '  Inversion  or  remainder  in  fee  had  been  in  a  stranger,  and  not  in 

John  Beaumont,  then  let  us  see  when  Elizabeth  entered  and  was 


•  (a^  a  recovery  suficred  by  an  alien  tenant  Chester's  case,  Vol.  ii.  p.  11.  Vid.  Ermgton  v. 

in  tail,  would  bar  any  remainders  expectant  on  Erinton,  2  Bulstr.  42. 

his  estate  tail.  Anon.  4.  Leon.  84.  S.C.Goldsb.  (c)  In  Baker  v.  WtUity  Cro.  Car.  478.  it  is 

108.  Vid.  Vin.  Ab.  Alien.  A.  pi.  18.  stated,  that  Crokc,  J.  and  Jones,  J.  were  of  opi- 

(^)  There  is  a  difference  in  this  respect  be-  nion,  that  the  confirmation  wos  good,  and 

tween  a  fine  and  a  recovery,  for  had  the  hu»>  created  a  good  estate  in  the  wife,  descendible 

band  suffered  a  recovery  instead  of  levying  a  to  her  heirs.    Berkeley,  J.  e  contra,  that  the 

fine,  it  would  not  have  barred  the  estate  tail,  confirmation  wastinoperative.    Brampton,  G« 

so  as  to  prejudice  either  the  wife  or  the  issue  J.  gave  no  opinion.    Vid.  Duncombe  ▼•  Wmg' 

ip  tail.    Owen  Morgan's  case  cited  in  Winf  juld^  Hob.  2^7. 


^ised  in  tail,  what  «Bta^  v^ofi  left  ip  tli«  conusee ;  and  it  wa9  ror  ^o  P^^  of  the 

solved  that  no  part  of  the  estate^tail  was  left  in  h^m,  for  the  wjf|&  \lh%  the  ^^ 

was  9eised  of  the  whole  estate-tail,  and  no  part  of  the  reversion  connsee  after 

i^enmined  in  the  conusee,  for  that  was  revested  in  him  to  whom  J||®  ^^yy^^ 

the  reversion  or  remainder  did  appertain,  and  from  thence  it  onlya possi- 

follows,  that  nothing  remained  in  the  conusee  in  such  case^  but  bility  to  have 

only  a  (a)  possibility  to  have  the  land  after  the  death  of  the  wife  {u^i*"*!,*^/' 

(who  bad  the  whole  estate-tail),  so  long  as  the  issues  in  tail  re*  the  wife,  so 

mained,  if  any  were  alive  at  the  time  of  the  death  of  the  wife;  long  as  theis- 

and  without  question  such  possibility  shall  not  pass  by  the  said  remajQ^^^^' 

confirmation.  Then,  when  John  Beaumont  had  the  remainder  in  .j^^  confirma- 

fee,  the  confirmation  made  by  the  heir  of  the  conusee  could  pass  tion  made  by 

nothing  in  respect  of  the  possibility  which  was  gained  by  the  fine  ^^^  ^^ir  o^  ^^ 

during  the  continuance  of  the  estate-tail ;  but  it  ought  to  be  ex-  p^s^othhur  in 

tract^  from  the  remainder  in  fee,  and  that  it  could  not  be  in  respect  of  the 

this  case  for  divers  reasons :  possibUity 

whtcb  was 
gained  by  the  fine  during  the  continoance  of  the  estate  tail^  bat  it  ought  to  be  extracted  from  the 
remainder,  in  fee,  which  it  coald  not  be  for  divers  reasons. 

1.  The  old  estate-tail  as  to  the  issues  is  barred  and  cannot  ^'I^msoo. 
descend,  but  the  wife  is  seised  of  the  entire  old  estate,  and  no  (a)  Hob.  257. 
new  estate  is  created   by  the  confirmation,  but  only  the  old  Cr.  Car.  477. 
estate  confirmed;  ergo  it  cannot  descend.     2.  A  confirmation  2. Reason, 
cannot  add  a  descendible  quality  to  him  who  is  disabled  to  take 
by  descent;  as  if  lord  and  tenant  be  of  a  carve  of  land,  and 
the  tenant  has  issue,  and  is  attainted  of  felony,  and  the  King, 
pardons  him,  and  afterwards  the  lord  confirms  the  estate  of  the 
tenant,  and  the  tenant  dies.  The  lord  shall  have  the  land  against 
his  own  confirmation,  for  the  confirmation  cannot  add  to  the 
estate  of  the  tenant  a  quality  descendible  to  him  who  was  dis- 
abled to  take  the  land  by^lescent.     So  in  the  case  at  bar,  the 
confirmation  of  the  Earl  to  Elizabeth  cannot  add  a  quality  de** 
scendible  to  the  issue  in  tail,  who  was  disabled,  by  the  fine  to 
take  by  descent.    $•  If  this  confirmation  in  this  case  should  addr  3.ReaiODw 
to  the  estate  of  the  wife  a  descendible  quality,  that  in  effect  as  to 
this  point  would  repeal  two  acts  of  Parliament,  viz,  the  act  of 
4  H.  7*  and  32  H.  8.  by  which,  as  appears  before,  the  estate^ 
tail  is  barred  as  to  the  {b)  issues,  and  the  issues  disabled  to  claim 
the  land  by  force  of  the  said  estate- tail;  sed  pacta  privata  juri 
jnMico  derogare  non  possunt^  and  these  statutes  are  Jura  pvblica^ 
for  they  are  two  of  the  principal  pillars  of  the  law,     4.  In  the  4.  Reason, 
said  case  of  Sir  George  Brown^  after  that  Anthony  had  levied  a 
fine  to  him  in  the  life  of  his  mother,  suppose  Sir  George  had 
confirmed  the  estate  of  the  mother,  yet  after  the  d^ath  of  the 
mother  *  the  land  should  not  descend  to  Anthony,  for  the  con-  [  *  14^  a.  3 
firmation  doth  not  increase  the  estate  of  the  wife,  but  she  hath 
her  old  estate,  and  as  it  hath  been  said,  the  said  Earl  by  his  con* 
firmation  cannot  add  a  descendible  quality.     5.  The  law  is,  if  5. Reason, 
tenant  in  (c)  dower  grants  over  her  estate,  yet  for  waste  done  the  (h)  8  Co.  72.  a. 
action  shall  be  brought  against  tenant  in  dower,  and  damages  b- Dyer  551. 

681.  Hob.  S57.  333.  Antea.  139.  a.  Moor  98.  pL  90. 114.  pi.  256. 1  Browrnl.  140.  Moor  147.  Dall.  in 
Kelw.  205.  pi.  7.  Dall.  in  Ash.  pi.  7.  Dall.  50.  pi.  16. 1  And.  39.  pi.  101.  Oodb.  31?.  N.  Benl.  225. 
pL  257.  Benl.  in  Ash.  pi.  27.  Benl.  in  Kelw.  213.  b.  pi.  27.  2  Roll.  Rep.  321.  1  Jones  40.  Cr.  Car. 
476. 1  Co.  87.  b.  1  Leon.  84.  157.  1  Roll.  Rep.  424.  Lit.  Rep.  £91.  (c)  Co.  Lit.  54.  a.  275.  a.  Sid.  a. 
9  Roll.  828.  3  Co.  25.  b.  30  E.  3. 16.  a.  b.  F.  N.  B.  bS.  E.  56.  f.  Cr.  £1.  358.  Fitz.  Wast.  122.  2  lait. 
SOU  11  U.  4. 19.  a.  Br.  Wast.  66.  Hegist.  72.  a.  Cr.  Car.  490r  40  £.  3.  33.  b.  PiUb  Waatt  ^« 
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6.  Reuon* 

Confirmatio 
perficieofl. 


(a)  Co.  Lit 

395.  b. 

(6)  Ant.  140.  a. 


Confirmatio 
crescens. 

(e)  Ant.  140.  a. 
1  Roll.  324. 
Fits.  Ancient 
Demesne  42. 
Br.  Ancient 
Demesne  8.  49 
£•  3. 7,  a.  b. 

Confirmatio 
diminnens. 


[•  14«b.] 
The  confirma- 
tion in  the 
case  at  bar,  is 
neither  per- 
ficiens,  cres- 
cens, nor  dimi- 
nnens. 

Antea  139  a. 


Strange  330. 


shall  be  recoveried  against  her,  and  it  is  a  descendible  quality  to 
the  heirs  of  him  in  reversion  :  in  that  case  to  oust  and  take  away 
that  charge  of  the  tenant  in  dower,  he  in  the  reversion  by  his 
deed  confirms  her  estate,  to  have  and  to  hold  to  her  for  term  of 
her  life,  and  dies,  and  afterwards  she  grants  over  her  estate,  and 
for  waste  done  by  the  assignee,  the  heir  brings  an  action  of  waste 
against  the  tenant  in  dower,  who  pleads  this  confirmation  to  her 
to  have  and  to  hold  the  land  for  term  of  her  life;  in  this  case^ 
notwithstanding  this  confirmation,  the  action  shall  be  maintain- 
able against  her,  for  the  confirmation  doth  not  enlarge  her  estate, 
and  therefore  it  cannot  take  away  this  descendible  quality  to  the 
heirs  to  have  an  action  of  waste  against  her  after  her  assignment 
made  of  her  estate;  and  so  is  the  book  adjudged  in  38  E.  3.  23. 
a.  b.  a  principal  case:  pari  ratione  in  the  case  at  bar,  forasmuch 
as  the  confirmation  dotb  not  enlarge  the  estate  of  Elizabeth,  it 
cannot  add  a  descendible  quality.  6.  (a)  Qu^elibet  confirmatio 
out  est  perficiensj  crescens^  aut  diminuens :  perficiens^  as  in  May- 
owe's  case  in  the  First  Part  of  my  Reports,  f.  146,  147«  If 
feofiee  upon  condition  makes  a  feoffment  over,  and  the  feoffor 
confirms  his  estate  to  him  and  to  his  heirs,  ista  est  confirmatio 
perficienSf  for  it  doth  not  make  transmutation  of  the  estate,  but 
it  corroborates  and  perfects  the  estate,  and  makes  it  simple  and 
absolute,  where  it  was  before  conditional;  and  therewith  agrees 
7  H.  6.  ?•  b.  cited  before  {b).  So  if  the  disseisee  confirms  the 
estate  of  the  disseisor,  or  his  feoffee,  it  perfects  and  corroborates 
his  estate,  for  where  it  was  defeasible  before  it  makes  the  estate 
indefeasible.  2.  Coiifirmatio  crescens^  so,  when  it  enlarges  the 
estate  of  him  to  whom'  the  confirmation  is  made ;  as  to  an  estate 
at  will  to  encrease  it  for  years,  &c.  to  an  estate  for  years,  to  en- 
crease  it  for  life,  to  an  estate  for  life,  to  encrease  it  to  an  estate 
in  tail,  &c.  or  to  an  estate  in  tail  to  encrease  it  in  fee.  But  in 
the  case  at  bar,  prcedicC  confirmatio  fwnfuit  crescens^  for  it  did 
not  enlarge  the  estate  of  the  wife,  for  she  had  as  high  an  estate 
in  point  of  estate  by  the  first  gifl,  as  she  had  by  the  confirmation. 
3.  Diminuens^  as  where  the  lord  confirms  the  estate  of  his  tenant 
who  held  by  knight's  service,  to  hold  in  socage,  or  to  hold  by 
less  rent,  or  for  tenant  in  (c)  ancient  demesne  to  hold  at  the 
common  law,  for  thereby  the  customs  of  the  manor  are  dimi- 
nished ;  but  upon  a  confirmation  to  the  tenant,  the  lord  cannot 
reserve  new  services ;  as  a  hawk  for  rent,  or  rent  for  a  hawk ; 
*Sf  sic  de  similibus.  And  the  confirmation  in  the  case  at  bar,  is 
neither  perjiciens^  crescens^  nee  diminuens ;  for  the  said  Elizabeth 
had  as  perfect  and  large  an  estate  before  the  confirmation,  as  she 
had  after. 

And  as  to  that  which  was  objected,  that  if  the  wife  should  have 
an  estate-tail,  that  she  had  power  to  levv  a  fine,  or  suffer  a 
recovery,  &c.  To  that  it  was  answered.  That  if  the  wife  had  not 
such  power,  the  reason  is,  that  she  cannot  bar  that  which  was 
utterly  barred  before  by  the  priority  of  her  husband's  act:  but 
this  point  was  not  then  in  question  (d). 


(d)  **  But  if  husband  and  wife  are  tenants  "  death  A.  shall  enter,  and  hold  during  the 

*f  in  special  tail  witti  remainders  over,  and  "  case,  sec  Hob.  259.    That  is  where  the 

*<  the  husband  levies  a  fine  to  the  use  of  A.  **  estate  was  not  within,  11  H.  7."     Note  in 

^  and  his  heirs,  and  aflerwards  dies,  leaving  Serjeant  HUTs  copy.    Vid.  Prest.  Con.  VoL  i. 

^  issue,  and  the  wife  enters,  she  may  by  reco*  p.  220.    Ahstrac^s,  VoL  i^  pp.  572. 449. 
^  very  bar  the  remalhders,  and  yet  after  her 
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SIR   EDWARD    COKE,    Knt. 

LOED   CHIEF  JUSTICE   OT  ENGLAND 

OP  THE  PLEAS  ASSIGNED  TO  BE  HELD  BEFORE  THE  KINO  HIMSELF, 

AND  OF  THE  PRIVY  COUNCIL  OF  STATE: 

OF  DIVERS  RESOLUTIONS  AND  JUDGMENTS  GIVEN  UPON  SOLEMN  ARGUMBNTSy 

AND  WITH  GREAT  DELIBERATION  AND  CONFERENCE 

OF  THE  REVEREND   JUDGES  AND  SAGES  OF  THE  LAW: 

OF  CASES  IN  LAW  WHICH  WERE  NEVER    RESOLVED  OR  ADJUDGED  BEFORE; 

AND  THE  REASONS  AND  CAUSES  OF  THE  SAID  RESOLUTIONS  AND  JUDGMENTS* 

rUBLUHXD  IK  TBS 

ELEVENTH  TEAR  OF  THE  MOST  HIGH  AND  MOST  ILLUSTRIOUS 

JAMES, 

KING  OF  ENGLAND,  FRANCE,  AND  IRELAND,  AND  OF  SCOTLAND  THE  XLVII. 
THE  FOUNTAIN  OF  ALL  PIETY  AND  JUSTICE^  AND  THE  LIFE  OF  THE  LAW. 


Deo  duce^  iSfntuu 
'    Lex  dbi  quod  justum  est,  JudicU  orcy  refert. 
JusUtia  non  novit  patrem,  matrem,  neque  firatrem ;  personam  non  acdpit,  jed  Deum  isutatur^-^noM. 
Ad  offidum  Jutticiarionim  tpectat,  unicuique  coram  eb  placitanti  Justitiam  exhibert.— Wiatic.  9,  cat.  89. 


WITH  NOTES  AND  UFBEBNCES, 

By  JOHN  FARQUHAR  FRASER,  Esq. 

OF  LINCOLII*!  Zyy,  BAXEiam  AS  LAW« 


DEO, 


TIBI 


Cum  a  publicis  mels  minis- 
trationibus  quandoque  va- 
carem  (assita  alacriter  in- 
dustria  milu  ex  more  solito 
perquam  familiari  in  con- 
sortem,  saluteque  ineae  dul- 
cissimae  patriae  cogitata,  in 
consolationem)  precibus 
hiis  etiam  atque  etiam  ex- 
orsus  assiduis,  ^^  Adsit 
amoenitas  Jehova  Dei  nos- 
tri  nobis,  et  opus  manuum 
nostranim  institue  in  no- 
bis, ipsum  inquam  opus 
manuum  nostrarum  insti- 
tue/' propitio  Omnipoten- 
tis  ductu  &  auxilio,  deci- 
mum  hoc  meum  opus,  a 
docto  et  benevolo  lectore 
contemplandum,  edidi  et 
in  lucem  protuli. 

Veram  pars  haec  et  fide- 

lem    continet    relationem 

quorundam  judiciorum  & 

sententiarum,   in  eminen- 

tioribus  suae  Majestatis  cu- 

riis  justitiae  administrandae, 

summa  atque  matura  de- 

liberatione   latorum,   casi- 

bus  tanti  ponderis  et  mo- 

nienti,  quanti  hii  superio- 

fum  meorum,  Commenta- 

norum,quicunque  fuerunt. 


At  my  times  of  leisure 
after  my  public  service^ 
(cheerfully  taking  industry 
my  old  acquaintance  for 
my  consort,  and  aiming  a| 
the  good  of  my  dear  coun- 
try for  my  comfort)  and 
beginning  with  this  con« 
tinual  ai>d  fervent  prayer^ 
"  the  glorious  majesty  of  ^•*'' 
the  Lord  our  God  be  upoq 
us;  Oh  prosper  thou  tbei 
works  of  our  hands  upon 
us.  Oh  prosper  thou  ouc 
handy  works,"  I  have,  by 
the  most  gracious  direc- 
tion and  assistance  of  the 
Almighty,  brought  forth; 
and  published  diis  tenth 
work  to  the  view  of  the. 
learned  and  benevolent 
reader. 

This  part  containeth  a 
true  and  just  report  of  cei^ 
tain  judgments  and  reso- 
lutions given  in  his  Ma- 
jesty's principal  courts  of 
justice  upon  great  and  ma- 
ture deliberation,  and  in 
cases  of  as  great  import* 
ance  and  consequence  as 
in  any  of  my  former  com* 
mentaries,  which  I  have 
taken  upon  me  and  finished' 
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(though  it  hath  been  more 
than  difficult  to  me)  to 
avoid  that  the  which  ve- 
nerable verity  doth  blush 
at  for  fear,  that  is,  that 
she  which  is  the  foundation 
of  justice  should  not  be 
hidden  and  unknown;  '*  Ve- 
ritas abscondi  erubescit, 
nihil  enim  magis  metuit 
quam  non  proferri  in  pub- 
licum, vult  se  in  luce  col- 
locari,  et  quis  illam  occul- 
tat,  occultetve,  quam  om- 
nium oculis  expositam  esse 
est  ssquissimum  ?"  Neither 
is  she  pleased,  when  once 
she  is  found  out  and  re- 
vealed, to  be  called  into 
argument  and  question 
again,  as'  if  she  were  not 
verity  indeed ;  and  there- 
fore the  rule  is,  "  eatenus 
ratiocinandum  est  donee 
Veritas  inveniatur,  ubi  in- 
venta  est  Veritas  ibi  figen- 
dum  judicium."  Nay  some- 
times truth  is  lost  by  too 
much  altercation,  '^  nimia 
altercatione  Veritas  amit- 
titur.''  She  takes  small 
delight  with  varnish  of 
words  or  garnish  of  flowers; 
for  "  simplex  est  sermo  ve- 

ritatis,  MXoSi  0  >iiyofriiga?ifiQttaf 

ify^  for  her  place  being  be- 
tween the  heart  and  the 
head  doth  participate  of 
them  both,  of  the  head 
for  judgment,  and  of  the 
heart  for  simplicity.  Now, 
whether  it  be  not  necessary 
that  the  true  and  just  rea- 
sons and  causes  of  these 
judgments  and  resolutions, 
which  are  not  expressed  in 


Laborem  banc  ego  (mihi 
san^  diffiqikm  plus  satis) 
suscepi  immo  et  perfeci, 
ad  declinandum  id  quod 
metuendo  Veritas  ipsa  ve- 
neranda  erubescit,  nimi- 
rum  ne  ilia,  a  qua  habet 
justitia  firmamentum  late- 
ret  minus  cognita :  **  Ve- 
ritas abscondi  erubescit, 
nihil  enim  magis  metuit 
quam  non  proferriia  iri  puiv* 
licum;  viilt0eLi||ju(«/i9l»^| 
locari^.et.qui»i[||biib  oiiilibh 
tat,  occultetve^l4i%niflHN^4 

nium  oculis  expo6itji|tti|HHr\ 
se  est  ssquissimum  ift^i^Vfto 
rum  semel  inventaiet  pste* 
&cta  iteratam  redod  in 
questionem  et  dubio  sn^ 
esse  (quasi  Veritas  revera 
non  asset)  prorsus  indig- 
natur;  unde  regula  est, 
'<  Eatenus  ratiocinandum 
donee  Veritas  inveniatur^ 
ubi  inventa  est  Veritas  ibi 
Agendum  judicium ;''  non- 
nunquam  enim  '^  nimia  al- 
tercatione Veritas  tfmitti- 
tur:"  verborum  elegantia 
florumve  fragrantia  se  ves- 
tiri  nequaquam  curat;  sim- 
plex enim  est  sermo  verita- 

tis,  a7\0^;   0   xiyof  rirf  a^Jihlac 

flpv,  cujus  sedes  cum  sit  inter 
cor  et  caput,  utrunque  par- 
ticipat,  ex  capite  nempe 
judicium,  ex  corde  simpli- 
citatem.  Necesse  necne  sit 
(ad  veritatem  evehendam, 
errorique  rebus  tantis  viam 
praecludendam)  veras  cer- 
tasque  horum  judiciorum 
et  sententiarum  turn  ratio- 
nes  tum  causas  (quae  in 
actis  publicis  haud  expri* 
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muntur)  posteritati  unu 
verue  plane  fideque  divuK 
gari,  lectoris  docti  et  dis- 
cretions censura  terrninan- 
dum  relinquo. 


1.  Retuli  primum  (tem- 
poria  Ucet  serie  non  sit 
piiQiua)  casum  de  Xeno- 
dodiio  Hegia  Jacobi,  a 
Thofna  Sutton  Armigero 
luodatOy'  merito  quoniam 
(ut  opinor)  praecedat,  du* 
plicem  ob  caiisam.  l.Quod 
in  camerd  Scaccarii  agita- 
batur,  ubi,  aitissimaillain- 
quisitione,  omnium  Angliae 
judicum  veredicto,  pro 
Xenodochio  billa  vera  pro- 
nundabatun  2.  Quod  hu- 
jus  Xenodochii  fundatio 
est,  opus  sine  exemplo. 
Malorum  imitatio  exem- 
plum  plerunque  superat, 
bonorum  vero  consectatio, 
nimis  manca,  exemplar  sae- 
pissime  non  attingit:  hoc 
vero  charitatis  opus,  quae- 
cunque  novit  orbis  noster 
Christianus  fundamenta, 
antecelUt  omnibus,  immo 
dicam,  hujusce  instar  se- 
culorum  omnium  nusquam 
vidit  oculus. 


Prima  enim  a  Sutton  do- 
natio dominiorum,  praedio- 
rom,  fiindorum  et  tene- 
mentorum  in  perpetuam 
^Ustentationem  ejusdemre- 
oiansuforum,  3500/.  annui 

VOL,  V. 


any  record,  for  the  ad- 
vancement of  truth  and 
the  preventing  of  error,  in 
matters  of  so  great  import- 
ance and  consequence, 
should  be  plainly  and  faith- 
fully published  to  all  poste- 
rity, I  leave  to  the  censure 
of  th  e learned  and  judicious 
reader. 

1 .  I  have  reported  in  the  The  case  of 
first  place,  (though  it  be  Jjiar''^"" 
not  first  in  time*)  the  case 
of  the  Hospital  of  King 
James,  founded  by  Tho- 
mas Sutton,  Esq.  for  that 
in  mine  opinion  it  doth 
merit  to  have  the  prece- 
dency for  twocauses.  First, 
for  that  it  was  an  Exche- 
quer-chamber case,  where 
by  the  verdict  of  the  grand 
jury  of  all  the  Judges  of 
England,  it  was  for  the 
Hospital  found  billa  vera : 
2.  For  that  the  foundation 
of  this  Hospital  is  opu$ 
sine  exemplo.  The  imi- 
tation of  things  that  be 
evil  doth  for  the  most  part 
exceed  the  example,  but 
the  imitation  of  good  things 
doth  most  commonly  come 
far  short  of  the  precedent: 
but  this  wdrk  of  charity 
hath  exceeded  any  founda- 
tion that  ever  was  in  the 
Christian  world,  nay  the 
eye  of  time  itself  did  never 
see  the  like. 

For  the  first  gift  by  Sut- 
ton of  lordships,  manors, 
lands,  and  tenements  to 
continue  for  ever  for  the 
maintenance  hereof,  doth 
amount  to  the  clear  yearly 
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Annnaa  valor      yaluc    of    S500/.    Of    near 
possesflioDnm       11  1  •  1  • 

prills  daurom.  thereabouts,    and    within 

these  few  years  will  be  in- 
creased to  about  the  yearly 
value  of  5000/.  "  Proba. 
tio  charitatis  exhibitio  ope- 
ns." And  besides  all  this, 
Sutton  lefl  to  descend  to 
the  plaintiff  (a  man  of 
mean  quality)  the  manor 
of  Tarbock  in  the  county 
of  Lancaster,  consisting  of 
a  fair  ancient  house,  two 
.  parks  and  large  demesnes 
plentifully  stored  with  tim- 
ber, of  the  yearly  value  of 
SOO/.  and  50/.  by  the  year 
of  the  rent  of  assise,  to- 
gether with  the  rectory  of 

worth  100/.  per 
annum,  within  the  same 
county. 

inquosnsns         'fbg  large  reveuucs  of 

this  &mous  Hospital  are 
to  bp  employed  principally 
for  four  special  intents  and 
purposes :  first,  for  the  re- 
lief of  such  worthy  and 
well  esteemed  captains, 
commanders  and  soldiers, 
as  be  unmarried,  and  have 
adventured  their  lives  in 
the  wars  for  the  servicjB  of 
the  realm,  and  are  fallen 
into  poverty  and  impo- 
tency.  2.  For  redeeming 
of  poor  captives,  especi- 
ally such  as  are  under  the 
miserable  thraldom  of  infi- 
dels, and  constantly  keep 
their  faith  and  the  profes- 
sion of  true  religion.  S. 
For  the  erection  of  a  free- 
school,  and  maintenance  of 
a  learned  schoolmaster  and 
usher  for  training  up  poor 


prorentus  sta 
tiiuntnr. 


yaloris  plus  minus  attingit, 
et  non  ita  multos  post  an- 
nos  ad  annualem  summam 
5000/.  proveniet.  Proba- 
tio  charitatis  exhibitio 
operis.  Quin  et  Sutton 
praeterea  reliquit  descen- 
surum  actori  (viro  plebeio) 
pra^dium  de  Tarbocke  in 
comitatu  Lancast.  se  ex- 
tendens  in  prospicuam  pa- 
riter  ac  antiquam  domum, 
bina  vivaria  et  latifimdia 
proceris  undiquaque  refer- 
ta  arboribus  ad  aunuum  va- 
lorem 300/.  et  ultra  hoc 
50/.  redditus  antiqui  per 
annum,  una  cum  rectoria 
de  infrsi  comita- 

tum  eundem,  quse  valet 
1 00/.  per  annum. 

Ampli  hujus  celeberrimi 
Xenodochii  proventus  in 
quatuor  prsecipue  usus  et 
proposita  instituuntuiv  1. 
In  dignos  illos  innuplos 
duces,  prsefectos,  militesve 
subievandos,  qui  in  bello 
usque  ad  necem  reip.  causa 
ausi  sunt,  jamque  emeriti 
in  res  angustas  inciderunt 
et  infirmi  sunt.  2.  Ad 
captivos  indigentes  redi- 
mendos,  illos  prassertim 
qui,  misera  sub  servitudine 
infidelium,  fidem  suam  re- 
ligionemque  orthodoxam 
constanter  professi  sunt. 
3.  Ad  publicum  ludum  li- 
terarium  constituendum, 
doctumque  ludi  magistrum 
et  hvpodidascalum  susten- 
tandos,  qui  pauperum  pue- 
ros  bonis  tum  Uteris  tum 
moribus     erudiant,     quo 
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otium  malorum  omnium 
radix  evitetur.  4.  Neces- 
saria  hoc  Xenodochium 
theologo  gravi  et  docto 
Buppeditabit,  ad  residentes 
Bingulos  infra  Xenodo- 
chium prasdicato  sacro  Dei 
verbo  instruendos,  et  ad 
sacro-sancta  mysteria  rite 
celebranda,  turn  et  juvenes 
in  veras  religionis  elemen- 
ts catechizandos :  qui,  et 
alii,  ut  perficiantur  usus, 
fundator  insuper  in^entes 
pecuniariim  copias,  m  ma- 
nus  executorum  suorum 
Bichardi  Sutton  Armigeri 
et  Johannis  La  we  generosi, 
deposuit. 


Hoc  pietatis  et  charitatis 
opus  spatiosis  illis  et  au- 
gustis  fundatur  tectis,  qui- 
bu8  nomen  est  Le  Charter- 
house, in  parochia  Sancti 
Sepulchri  in  comitatu  Mid- 
dlesex' quibus  contigud 
accent  horti  et  pomaria 
amcenissima,  et  infra  ejus- 
dem  circuitum  viginti  nu- 
merantur  jugera,  unde  dici 
potest  tanquam  orbis  in 
nrbe,  locus  san^  (ut  memo- 
randis  et  historia  videre 
est)  operibus  pietatis  et 
charitatis  a  Deo  destina- 
tus:  nam  Domipus  Gual- 
tenis  Many    Hanoniensfe 


children  in  good  literature 
and  virtuous  education, 
and  for  avoiding  of  idle- 
ness, the  mother  of  all  vice 
and  wickedness.  4.  With- 
in this  Hospital  there  shall 
be  for  ever  maintained  a 
grave  and  learned  divine, 
for  the  instruction  of  all 
within  this  Hospital  by 
preaching  of  God's  holy 
word,  for  the  due  celebra^ 
tion  of  divine  service,  and 
the  holy  sacraments,  and 
the  catechising  of  the 
youth  in  the  principles  of 
true  religion;  for  the  ac- 
complishment and  main- 
tenance  of  which  and  other 
godly  and  charitable  uses, 
the  said  founder  had  left 
also  a  very  great  and  large 
stock  of  money  to  his  ex- 
ecutors Richard  Sutton, 
Esquire,  and  John  Lawe, 
Gent,  two  faithful,  con- 
stant, and  industrious  per- 
sons. 

This  work  of  piety  and 
charity  is  founded  in  the 
spacious  and  specious  house 
called  the  Charterhouse, 
in  the  parish  of  St.  Se- 
pulchre, in  the  county  of 
Middlesex,  having  fair 
orchards  and  gardens,  and 
containing  twenty  acres 
within  the  precinct  there- 
of, so  as  a  man  may  say 
of  it,  that  it  is  tanquam 
orbis  in  urbe :  a  place  (as 
it  appeareth  by  record  and 
history)  ordained  of  God 
for  pious  and  charitable 
uses.  For  Sir  Walter 
Many,  of  Henault  (who 
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was  created  by  King  Edw. 
HI.  Knight  of  the  Garter 
for  his  service,  which  with 
singular  commendation  he 
performed  in  the  French 
wars),  when  the  pestilence 
so  raged  in  London,  that 
the  church-yards  were  not 
sufficient  to  bury  the  dead 
bodies,   especially   of  the 
poor,  purchased  the  place 
where    now    this  iaraous 
Hospital   is   erected,   and 
caused  the  same  to  be  con- 
secrated  for  the  burial  of 
poor    Christians     (which, 
while  they  lived,  were  the 
temples  of  the  Holy  Ghost) 
and  the  record  telleth  you 
that  "  Anno  Domini  1349. 
Et  Anno  Regni  R.  £.  3. 
23.  regnante  magna  pesti- 
lentia,    consecratum    fuit 
hoc   coemeterium,  &c.   in 
quo  et  infra  septa  ejusdem 
sepulta    fuerunt    mortuo- 
rum      corpora     plusquam 
quinquaginta  millia.''    But 
after   the    plague   by   the 
goodness  of  the  Almighty 
ceased,  the  same  Sir  Wal- 
ter Many  in  the  year  of 
our  Lord  1S71>  and  in  the 
45th  year  of  King  Edwd. 
HI.  founded  the  Carthu- 
sian monks  there,  who  by 
corruption  of  speech  were 
vulgarly  called  the  monks 
of  the  Charterhouse.     So 
as  the  soil  which  of  ancient 
time    was   given    by    Sir 
Walter   Many,   a  Knight 
and  a  soldier,  for  the  se- 
pulchre of  poor  men  when 
they  were  dead,  is  now  by 
Thomas  Sutton,  an    Esq. 


(quem,    cum    strenu^    in 
bello  Gallico  summo  om- 
nium applausu  se  gessisset. 
Rex  Ed.  HI.  aureae  peri- 
scelidis  ordine  decorasset), 
peste  jam  tum  in  Londino 
ita  ubique  grassante,  quod 
coemeteria    ad  sepelienda 
defunctorum         cadavera 
(precipu^  inopum)  non  sa- 
tis fuerunt,  emit  locum  in 
quo  celebre  istud  erigitur 
Xenodochium,    et   in   se- 
pulturam  inopum  Christia- 
norum  (qui  dum  vixerunt 
templa  '  fuerunt    Spiritus 
Sancti)dicavit:  audi  itaque 
monumentum  inde  publi- 
cum,   "An.   Dom.    1349. 
et  anno  regni  Regis  Edw. 
Iir.   23.  regnante  magna 
pestilentia,      consecratum 
fuit  hoc  coemeterium,  &c. 
in  quo  et  infra  septa  ejus- 
dem sepulta  fuerunt  mor- 
tuorum  corpora  plus  quam 
quinquaginta  miUia :''  ces- 
sante  vero,  ope  divina,  pes* 
tilentia,    idem    Guaiterus 
Many,  anno  Dom.    1371. 
et  Regis  Edw.  HI.  quadra- 
gesimo  quinto,  inibi  fim- 
davit  monachos  Carthusia- 
nos,  qui  vitio  linguae,   mo- 
nachi  de  le  Charterhouse 
vulgo  dicti  fuerunt  :  adeo 
ut  solum  hoc,  quod  olim 
Guaiterus      Many,      tum 
Eques  tum  miles  ad  inhu- 
mandos  defunctos  inopes 
donavit,  jam  denuo  Tho- 
mas Sutton,  tarn  Armiger 
quam  miles,  ad  hospitandos 
inopes    et   infirmos  vivos 
constituit    et   designavit : 
merito  igitur  hue  spectat 
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qiiod  dixit  propheta  i)le 
regalis, "  Parasti,  perboni- 
tatem  tuam,  pauperi, 
Deus."  Decisiis  denique 
fuit  hie  casus  exultantibus 
multumque  jubiiantibus 
omnibus,  qui  vel  interfue- 
runt  vel  de  judicio  quid- 
quam  audiverunt,  et  hoc 
quatuor  de  causis.  1.  Re- 
ligionis  nostras  in  honorem, 
quae  tale  pietatis  et  chari- 
tatis  produxit  opus,  quale 
tota  respub.  Christiana  (si 
primum  spectesfundamen- 
tum)  nusquam  produxit. 
2.  In  Regise  Majestatis 
gloriam,  cui  **  ex  congruo 
et  condigno"  dedicatur, 
nomenque  ejus  habet.  3. 
In  pietatis  simul  ac  chari- 
tatis  incrementum,  "  ne 
homines  deterrerentur  a 
piis  et  bonis  operibus:" 
postremum  vero,  ut  ob- 
struatur  os  iniqua  loquen- 
tium.  Hoc  denique  (ut 
religionis  nostras  ornamen- 
turn)  asserere  volo,  hujus- 
modi  plura  pietatis  chari- 
tatisque  facta  fuisse  opera 
ab  initio  regiminis  nuper 
Reginae  Eliz.  seternas  piae- 
que  memoriae,  sub  aprico 
Evangelii  splendore,  quam 
muitis  seculis  retro  elapsis. 
Quin  et  hoc  regnum  An- 
gliae  (annuente  Divino  nu- 
mine)  pietate,  proventibus, 
jucunditate,  videlicet,  hoc 
et  ejusmodi  pietatis  operi- 
bus.  2.  Coronas  haeredi- 
tate,  honorum  scilicet, 
.prasdiorum,  fundorum,  &c. 
aliorumque  annualium  pro- 
ventuum  certitudine.     3. 


and  a  soldier,   converted 
and  consecrated  to  the  sus- 
tenance of  the  poor  and 
impotent  while  they  live. 
And  therefore  a  man  may 
truly  apply  to  this  place 
the   saying  of   the    royal 
Prophet,  "  Thou  Lord  of  ^^aim  68. 
thy    goodness     hast    pre- 
pared   it   for    the   poor." 
And  this  case  was  adjudg- 
ed with  the  great  applause 
of  all  that  heard  it,  or  of 
it,  and  principally  tor  four 
causes.     First,  for  the  ho- 
nour of  our  religion,  that 
hath  produced  such  a  wbrk 
of  piety  and  charity  as  never 
was  in  the  Christian  world 
from  the  first  foundation. 
2.  For  the  glory   of  the 
King's  Majesty,  to  whom 
"  ex  congruo  et  condigno" 
it  is  dedicated  and  bearetb 
his  name.     3.  For  the  in- 
crease of  piety  and  charity, 
"  Ne  homines  deterreren- 
tur a  piis  et  bonis  operi- 
bus:'*   and  lastly,  ut  ob- 
struatur  os  iniqua  loquen- 
tium.     And  I  dare  affirm 
it  for  the  honour  of  our  re- 
ligion, that  more  of  such 
good  works  of  piety  and 
charity  have  been  founded 
within   this    realm,    since 
the  beginning  of  the  reign 
of  our  late  Queen  Elizabeth 
of  ever   blessed  memory, 
during   the  glorious   sun- 
shine of  the  gospel,  than  in 
many   ages  before*     And 
it  hath  been  observed,  that 
(by   the   blessing    of  Al- 
mighty  God)    this   king- 
dom of  England,  for  piety, 
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profit  and  pleasure,  viz.  for 
this  and  such  other  works 
of  piety.  2.  For  the  crown's 
inheritances  of  honours, 
manors,  lands,  &c.  and 
certainty  of  yearly  profit , 
and  lastly  for  forests, 
chases,  parks,  and  other 
places  of  pleasure,  hath 
exceeded  the  greatest 
monarchy  in  the  cnristian 
world. 
Mary  Porting-       2.  Then  havc  I  publisli- 

ton'scase.  ^^    j^^    j^^^    PortingtOU's 

case,  for  the  general  good 
both  of  Prince  and  coun- 
try, the  honourable  funeral 
of  fond  and  new-found  per- 
petuities, a  monstrous 
brood  carved  out  of  mere 
invention,  and  never 
known  to  the  ancient  sages 
of  the  law;  I  say  monstrous, 
for  that  the  naturalist  saith, 
"  Quod  monstra  generan- 
tur  propter  corruptionem 
alicujus  principii:'*  And 
yet  I  say  honourable,  for 
that  these  vermin  have 
crept  into  many  honour- 
able families.  At  whose 
solemn  funeral  I  was  pre- 
sent, and  accompanied  the 
dead  to  the  grave  of  ob- 
livion, but  mourned  not, 
for  that  the  commonwealth 
rejoiced,  that  fettered  free- 
holds and  inheritances  were 
set  at  liberty, and  many  and 
manifold  inconveniences  to 
the  head  and  all  the  mem- 
bers of  the  commonwealth 
thereby  avoided. 
Jeimiiig'8ca8e.      3.  Jenniug's  case  vouch- 

ed   in   Mary  Portington*s 
case,  and  doth  concern  the 


Sylvis,  saltibus,  vivariis, 
aliisque  locis  amoenis,  am- 
plissimae  totius  orbis  Chris- 
tiani  monarchias  antecel- 
luisse  observatur. 


2.  In  casu  deinde  Marise 
Portington  (in  universale 
principis  et  patriae  commo- 
dum)  honorifica  divulgavi 
funera  frivoiarum  istarum 
novellarumque  perpetuita- 
tum,  partus  portentosi  ex 
mera  inventione  ementiti, 
et  legis  olim  peritis  plan^ 
ignoti ;  portentosum  dico, 
quia  ut  apud  physiologos 
est,  **  Monstra  generantur 
propter  corruptionem  ali- 
cujus principii :"  Dico  ni- 
hilominus    honorifica,    eo 
quod  vermes  isti  in  nobiles 
quamplurimas  familias  cor- 
repserunt :  quibus  quidem 
institi  exequiis,  et  ad  obli- 
vionis  sepulchra    mortuas 
concomitavi,  plangere  au- 
tem    nequirem,    ubi   tota 
respubl.  libera   (ut  loqui- 
mur)  tenementa  ethasredi- 
tates  suis  tandem  se  exsol- 
visse  compedibus,et  damna 
reipub.  quamplurima  turn 
capiti  tum  membris  singu- 
lis evitata  fuisse  triumpha- 
bat. 

S.  Sequitur  casus  de 
Jennings,  quern  memora- 
tum  habes  in  casu  Marias 
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Fortington ;  et  de  com- 
rouni  stabilimento  fundo- 
rum  in  hoc  regno  agit. 

4.  Casus  de  Lampet  est 
proximus,  ad  perpetuitates 
dimissionum  pro  multis  an- 
norum  miliibus  destruen- 
das. 

.  5.  Deinde  casus  Acade-^ 
miae  Oxoniensis  (celeberi- 
mi  ecclesiae  et  reipub. 
seminarii)  in  religionis  or- 
thodoxy propagationem 
tendit,  et  quodam  niodo  in 
ineliorem  eruditi  et  reli- 
giosi  ministerii  ex  utrisque 
academiis  Cantabrigise  et 
Oxoniaa  sustentationem; 

6.  Casus  Episcopi.  Sa- 
risbiiriensis,  est  contra  di- 
minutionem  possessionum 
&  annuorum  reddituum 
Archiepiscoporum  &Epis- 
coporum  hujus  gentis,  & 
successorum  suorum  in- 
commoda. 

7.  Casus  de  Whistler 
diversos  continet  articulos 
materiales  de  exponendis 
Uteris  patentibus  de  haere- 
ditate,  in  rebus  plurimis 
indies  emergentibus. 

8.  Custodum  sive  gardi- 
anorum  ecclesiae  parochia- 
lis  Sancti  Salvatoris  casus 
literas  patentes  dimissio- 
num optime  explanat,  quo 
securi  sint  tenentes  regii 
de  possessione  sua,  &  con- 
sequenter  multi  alii  de  has- 
reditate  &  statu  suo. 


common  assurance  of  the 
realm. 

4.  And  nextafter Cometh 
Lampet's  case,  where  per- 
petuities of  leases  for  many 
thousiand  years  are  by  con- 
sequence overthrown. 

5.  The  case  of  the  uni- 
versity of  Oxford  (a  famous 
seminary  of  the  church  and 
commonwealth)  tendeth  to 
the  advancement  of  God's 
true  religion,  and  in  some 
degree  for  the  better  main- 
tenance of  a  learned  and 
religious  ministry  out  of 
both  the  universities  of 
Cambridge  and  Oxford. 

6.  The  Bishop  of  Salis- 
bury's case,  against  both 
the  diminution  of  the  pos- 
sessions and  yearly  reve- 
nues of  the  Archbishops 
and  Bishops  of  the  realm, 
and  the  prejudice  of  their 
successors. 

7.  Whistler's  case  con- 
taining divers  material 
points  for  the  better  con- 
struction of  letters  patent 
of  ipheritance,  in  divers 
points  commonly  happen- 
ing. 

8.  The  case  of  the 
Churchwardens  of  the  Pa- 
rish of  St.  Savioui'^s  ; 
wherein  letters  patent  of 
leases  are  well  expounded 
for  the  quieting  of  the  pos- 
sessions of  many  of  the 
King's  farmers,  and  by 
consequence  of  the  inhe- 
ritance and  estates  of  many 
others. 


Lampet's  case. 


The  case  of  the 
nniTenity  of 
Oxford. 


Tlie  Bishop  of 
Salisbury's 


case. 


WhisUer's 
case. 


The  case  of  the 
chnrch  war- 
dens of  St. 
Saviour's. 
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l^^c^*%ome      9*  The  case  of  the  Court 
Bbaisea.  01 M arshalsea :  wherein  the 

original  irvstitution  and  ju- 
risdiction of  that  court  is 
clearly  manifested.  And 
albeit  the  law  was  well 
known  before  in  this  case 
both,  by  our  book  cases 
and  records  in  all  succes- 
sion of  ages,  yet  as  in  great 
rivers,  tjfie  courses,  wind- 
ings, fallings-in,  and  out- 
lets, are  by  experience  vul- 
garly known,  whereas  the 
very  fountain  and  head  it- 
i$elf  lies  many  times  hidden 
and  secret,  so  in  this  very 
case,  the  capacity,  process, 
and  privilege  of  this  court 
was  often  resolved  in  our 
books  of  years  and  terms, 
and  the  jurisdiction  com- 
monly known :  and  yet  the 
.true  original  institution 
and  fountain  itself  lay 
somewhat  deep  and  ob- 
scure, until  it  was  brought 
out  by  antiquity,  which 
l>ath  SQ  manifested  the 
^'(1^  3en&e  of  the  ancient 
s^sqf  Parliament:  and  the 
reason  of  our  books,  con- 
pining  th/e  original  and 
true  jurisdiction  of  this 
court,  as  the  very  opposltes, 
being  by  venerable  anti- 
quity enlighted,  are  by 
reason  convinced,  and  by 
authority  satisfied  ;  and 
therefore  they  are  worthy 
of  reprehension  which  con- 
temn or  neglect  the  study 
of  antiquity  (which  is  ever 
accompanied  with  dignity) 
as  a  withered  and  back- 


9.  In  curiae^  Mareschal- 
sias  casu,  prima  institutio 
&  jurisdictio  ejusdem  cu- 
riae manifeste  patet :  quam- 
vis  enim  lex  satis  nota 
fuerit,  ante  hunc  casum 
decretum,  ex  libris  nostris 
&  memorandis  temporum 
omnium  successive ;  sicuti 
tamen  fluminum  cursus, 
maeandros,  illapsus,  & 
elapsus  notorie  edocit  ex- 
perientia  vulgaris,  dum 
fons  ipse  interim  abdite 
delitescit :  ita  isto  de  casu, 
capacitatem,  prQce8aua.& 
privilegia  hujusce  fbrj^  co- 
dices nostri  anoorum  & 
terminorum  saepius  diju- 
dicata  habent,  turn  3r  ju- 
risdictio ejusdem-  apud 
yulgusplene  intellectafuit, 
quum  interea  vera  &  ori- 
ginal is  institutio,  tanquam 
fons  ipse,  latebat  admodum 
recondita  &  obsoura,i.pri- 
usquam  ab  anttquiiaAeuia^ 
dicata  fuit,  quae  tamjp>4tiu^ 
cide  genuinuixi.  pricmm 
actorum,  coipMialji^Uili  wn* 
sum,  lil^i>i'u^q)ifbr»oUrflM 
rum  tratioqcm^Ti;de,dveM 
hujus  <:wti0t  jiitisdictiqQc 
declarawi^.  quo^'&4psijQi])^ 
ponentes,  venerandanitUn- 
minati  antiquitate,  a  ra- 
tione  vincuntur,  et  au- 
thoritate  se  satisfactos  ha- 
bent: culpandi  igitur  sunt, 
qui  rerum  antiquarum  stu- 
dium  (comitem  semper 
habens  honorem)  tanquam 
aridam  &  nimis  retrospi- 
cientem  curiositatem,  vel 
temnunt  vel  saltern  negli- 
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gunt :  **  Multa  ignoramus 
quae  non  laterent,  si  vete- 
rum  lectio  fuit  nobis  fkmi- 
liaris.'*  Sicut  miniator  (de 
quo  in  lege  fit  mentio)  11- 
teram  vei  characterem  mi- 
niandum  valde  illustrat, 
sic  antiquitas  summo  cum 
decore  &  ornamento  nos 
illustrat  ad  literam  anti- 
quorum  statutorum,  libro- 
rum  &  authoritatem  in 
lege,  turn  comprehenden- 
dam  turn  intelligendam. 
Similiter  fieri  de  omnibus 
ejus  Majestatis  curiis  justi- 
ciar mthi  in  votis  est :  quod 
quidem  pluris  laboris  quam 
Mifficultatis  est,  si  quis  co- 
dices nostros  &  in  lege  au- 
thdritates  ordine  evolverit 
recteque  intellexerit,  & 
proculdubio  magnum  affer- 
ret  legi  splendorem,  quin 
&  multas  quasstiones,  ac- 
tiones,  minus  necessarias 
expensas,  &  dilationes  an- 
ticiparet. 

lO.  Casus  Leonard!  Lo- 
vies  sibi  maxime  habet 
fuKdntnentum  statuta   S2 

li9V8.  ^ibap^tnt .  ^4  H.  8. 
capii3;'->^^De  Testamentis, 
qi«e^fvcfrl  vid^antur  ad 
exK<>rqlienda  jurispruden- 
tum  ingenia ;  adeo  multae 
perplexas  &  involutae  quae- 
stiones  ex  ilia  stirpe  eger- 
ininaverunt :  adjuncto  ta- 
menhoc  casu  superioribus, 
in  explanationem  horum 
statutorum,  a  me  relatis 
(casui  nempe  de  Butler  et 
Baker  in  Tertio  meo  Com- 
mentario,  foL  27*  Casui 
Georgii  Cursou  Equitis,  in 


looking  curiosity :  **  Multa  1  •  »• « cap-  ^* 
Ignoramus  quae  noifi  late- 
rent,  si  veterum  lectio  fiiit 
nobis  familiaris:"  and  as 
the  ^lluminor  spoken  of  in 
law,  giveth  light  and  lustre 
to  the  letter  or  figure  to 
be  coloured  ;  so  antiquity 
doth  give  light  with  great 
grace  and  ornament,  both 
for  the  understanding  and 
meaning  of  the  letter  of 
ancient  acts  of  Parliament^ 
and  of  our  book  cases  and 
authorities  in  law.  I  wish 
the  like  were  done  for  all 
his  Majesty's  courts  of  jus- 
tice, a  matter  to  them  that 
have  orderly  read  and  well 
observed  our  books,  and 
authorities  of  law,  of  greater 
labour  than  difficulty;  and 
yet  would  the  work  greatly 
tend  to  the  honour  of  the 
law,  and  the  preventing  of 
many  questions,  suits,  and 
unnecessary  charges  and 
delays. 

10.  Leonard  Levies*  case  Leonard 
is  principally  grounded  ^^»"'^•••' 
upon  the  statutes  of  S2  H. 
8.  cap.  1.  and  S4  H.  8.  c. 
5.  of  Wills :  which  statutes 
might  seem  to  be  made  ad 
extorquenda  jurispruden- 
tum  ingenia,  so  many  and 
such  intricate  and  knotted 
questions  have  grown  out 
of  those  roots ;  and  yet 
adding  this  last  case  to  the 
former  cases  reported  by 
me,  for  exposition  of  those 
statutes,  to  Butler  and 
Baker's  in  the  S  Part  of 
my  Reports,  fol.  27.  Sir 
George  Curson's  case  in 
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the  6  Fart  fol.  75.    Sir 
Richard  Pexall's  case  in 
the  8  Part,  88.     Might's 
case,  ib.  16S.     Vigil  Par- 
ker^s  case,  ib.  173,  &c.    I 
am  persuaded,  that  if  not 
all,  yet  the  principal  scru- 
ples and  doubts  upon  those 
statutes,  are  for  the  general 
quiet  of  the  whole  realm 
cleared  and  resolved.  And 
yet  men  of  advised  and 
settled  judgments  will  in 
their  perfect  health   pro- 
vide for  their  wives  and 
children,  and  by  sound  ad- 
vice   of  learned   counsel 
settle  their  estates  by  con- 
veyance in  their  lifetime, 
which  may,  if  they  will,  be 
revocable  at    their    plea- 
sure ;  and  not  to  leave  it 
to  stand  wholly  upon  their 
last    will,     which     many 
times  is  made  when  they 
lie   upon  their  death-bed 
(and    few    men    pinched 
with    the    messengers   of 
des^th  have  a  disposing  me- 
mory) sometimes  in  haste, 
and  commonly  by  slender 
advice,  and  is  subject  to  so 
many  questions  upon  con- 
cealed tenures  in  capite  and 
other  tenures  by  knight's 
service,    (in    this     eagle- 
eyed  world),  former  con- 
veyances, and  other  mat- 
ters of  fact,  as  iu   effect 
they  do  for  want  of  due 
information  and   instruc- 
tion superare  jurisprudent 
tumartem.  And  it  is  some 
blemish  or  touch  to  a  man 
well  esteemed  for  his  wis- 
dom and  discretion  all  his 


Sexto  meo  Commentario, 
fol.  75.      Casui  Richardi 
Pexall,    in    Octavo    meo 
Commentario,     fol.      83. 
Casui  de  Might,  ibidem, 
fol.  163.  &  4:asui   Vigilii 
Parker  ibidem,  fol.    173, 
&c.)  quo  modo  mihi  per- 
suadeo,  si  non  omnia  ta- 
men    maxima    dubia     & 
scrupuli  ex  illis  enata  sta- 
tutis,  in  generalem  totius 
regni  pacem  dirimuntur  & 
amoventur.     Sed  hoc  non 
obstante,  viri  circumspecti 
&  considerati  (uti  spero) 
dum  adhuc  integri  sunt  & 
sani,   uxoribus,  liberisque^ 
prospicient,  &  ex  optimo 
jurisperitorum  consilio  res 
suas  superstites  disponent 
instrumento  legali,  quod, 
si  velint,  ad  libitum  revo- 
cable esse  potest ;  &  ne- 
gotium  hoc  usque  ad  ulti^ 
mam  voluntatem  non  pro- 
crastinabunt,  quas  plerun- 
que  in  extremis  conditur 
(&  perpaucis  a  mortis  prse- 
cursoribus  pressis  memoria 
est  dispositura)  modo  fes- 
tinantur  et  sajpissim^  con- 
silio imprudentum,  et  ita 
multis  subditur  controver- 
siis  de  latentibus  tenuris  in 
capite,  aliisve  tenuris  per 
servitium  militare  (in  se- 
culo  hoc  aquiKno)  priori- 
bus   concessionibus,   aliis- 
que  rebus  de  facto,  ut  hu- 
jusmodi     testamenta    (ob 
consultationis  &    instruc- 
tionis     privationem)     su- 
perent  fiere  jurisperitorum 
artem«^  Labes  etiam  non- 
nuUa  est  et  infamia  viro, 
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totius  suae  vitae  curriculo, 
de  prudenti&etdiscretione, 
bene  existimato,  res  auas 
difficultatis  plenas  uxori, 
liberis  seu.cognatis  post 
obitum  suum  relinquere. 
Res  mediocres  curisque  so- 
lutae  uxori,  liberis  vel  cog- 
natis  long^  sunt  eligibi- 
liores,  quam  magis  ampis 
quaestionibus  et  molestiis 
involutae.  Sed  de  hoc  in 
conclusione  casus  de  But- 
ler et  Baker  paucula  at- 
texi  :  monitione  idcirco 
hac  subnexa,  ad  proximum 
casum  properemus. 

11.  Casu  Doctoris  Ley- 
field  sententia  legis  rete- 
gitur,  de  allegatis  chartis 
et  syngraphis,  in  curia 
monstrandis,  ibique  cau- 
tum  est  de  periculo  pro- 
bandi  per  testes  coram  duo- 
decimviratu  syngrapha  et 
scrip ta,  nulla  iilorum  ha- 
bita  monstratione,  eo  enim 
fit  instrumenta  erasa,  in- 
terlinita,  aliasve  adulte- 
rata,  vel  omissione  ver- 
borum  legalium  in  lege 
prorsus  invalida,  vel  re- 
vocabilia,  et  quoad  te- 
nentes  et  emptores  irrita 
^  (ubi  supprimuntur,  et  eo- 
rum  tenor  illiteratorum  tes« 
timonio  confirmatur,  nulla 
adbibita  hac  in  re  direc- 
tione)  admissa  fuisse  ut 
autbentica ;  postea  vero 
re  iterum  agitata,  casuque 
melius  inspecto,  cum 
curia  demonstrari  oportu- 
isse  scripta  dJrexerit» 
eorum  invaliditas  com- 
paruit,  rectumque  valuit : 


life,  to  leave  a  troubled 
estate  behind  him  amongst 
his  wife,  children,  or  kin- 
dred, after  his  death.  A 
competent  estate  to  wife, 
children,  or  kindred,  tni 
certainty,  and  quiet,  i9  &r 
better  than  a  greater  ac- 
companied with  questions 
and  troubles.  But  hereof 
I  have  given  also  a  light 
touch  in  the  end  of  Butler 
and  Baker's  case  before 
mentioned ;  and  therefore 
having  given  this  admoni- 
tion, I  will  here  pass  over 
to  the  next  case^ 

11.  Doctor  Leyfield's  Dr.LeyficW. 
case ;  wherein  the  reason 
of  law  is  opened,  where- 
fore charters  and  deeds 
pleaded  ought  to  be  shew- 
ed forth  in  court,  and  a 
caveat  given  how  dan- 
gerous it  is  in  evidence  to 
a  jury  to  prove  deeds  and 
writings  by  witnesses  with- 
out shewing  forth  ;  for  by 
that  means  deeds  that  be 
rased,  interlined,  or  other-  ^ 

wise  adulterated,  or  utterly 
insuflScient  for  want  of 
legal  words,  or  revocable 
and  void  against  fermors 
and  purchasers,  have  by 
concealing  and  proving 
the  effect  of  them  by  de- 
position of  unlearned  men, 
for  want  of  good  direction, 
passed  for  good  and  au- 
tbentical;  and  afterwards 
the  matter  coming  in  ques- 
tion again,  and  the  court 
directing  upon  examina- 
tion of  the  case  that  the 
deed  ought  to  be  shewed. 
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upon  sight  thereof  the  in- 
sufficiency appeared  and 
so  the  right  prevailed : 
which  I  have  known  both 
in  the  court  of  Common 
Fleas,  amongst  others, 
Mich.  5  Regis  Jac.  be- 
tween Small  and  Black- 
ledge,  and  in  the  court  of 
Star-chamber  in  the  case 
between  Green  and  Eyer, 
and  some  time  in  my  cir- 
cuit since  I  was  called  to 
be  a  Judge* 
scymor»8  case.       12.    Ed  Ward    Sevmor's 

Co.Litd06.  a.  •  *^ 

case,  concerning  warran- 
ties, a  cunning  kind  of 
learning  (I  assure  you)  and 
very  necessary  for  the  pur- 
chaser: for  it  armeth  him 
not  only  with  a  sword  by 
voucher  to  get  the  victory 
of  recompence  by  recovery 
in  value,  but  with  a  shield 
to  defend  a  man's  freehold 
and  inheritance  by  way  of 
Rebutter,  which  title  of  the 
law  is  in  my  opinion  excel- 
lently curious,  and  curi- 
ously excellent.  And  yet 
when  you  have  read  this 
case,  you  will  concur  with 
me  that  it  was  more  weighty 
than  difficult. 

Beawfage'B  l^-      TIlCU      COmcth      in 

ewe.  Beawfage's  case,  as  well 

for  the  safety  of  Sheriffs 
and  their  officers  and  mi- 
nisters, as  for  avoiding  of 
extortion,  crimen  expila- 
tionis,  which  in  holy  writ, 
in  that  imprecation  against 
God's  enemies,  is  called  a 

Piai.  109.  V.  couseningsin,  **  Let  the  ex- 
tortioner consume  that  he 
batli,  and  let  the  stranger 


quod  in  Curid  de  Banco 
Mich.  5  Regis  Jacobi  inter 
Small  et  Blackledge,  in 
Curia  Cameras  Stellatae 
inter  Greene  et  Eyer,  et 
ex  quo  Judex  fui,  in  cir- 
cuitu  meo  annotavi. 


10. 


12.  Edwardi  Seymor 
casus  agit  de  warrantiis, 
subtili  sane  doctrins  ge- 
nere,  et  emptor!  imprimis 
necessario  ;cingit  enim  non 
solum  ense  vocationis,  ad 
victoriam  compensationis, 
recuperatione  scilicet  ad 
valorem,  reportandam,  sed 
scuto  etiam  ad  liberum  te- 
nementum  &  haereditatem 
propugnanda  performulam 
propellendi  (apud  nos,  per 
voy  de  Rebutter)  qui  legis 
titulus  (ni  me  fallo)  egre- 
gi6  curiosusetcuriosd  egre- 
gius.  Lecto  tamen  hoc 
casu,  plus  in  se  habere 
momentiquam  difficultatis, 
mecum  consenties. 
-  13.  Proxime  accedit 
casus  de  Beawfage,  tarn 
ut  indemnes  sint  Viceco- 
mites  eorumque  ministri, 
quam  ad  extortionem  era- 
dicandam,  crimen  expila- 
tionis,  quod  in  sacris  scrip- 
turis  in  imprecatione  ilia 
in  inimicos  Dei  malum  il- 
laqueans  nuncupatur,  "  il- 
laqueet  expilator  quicquid 
est  illi,  et  diripiant    ex» 
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tranei  laborem  illius :"  ubi 
etiam  statutum '  de  23  H. 
6.  cap.  10.  in  extortionem, 
perjurium  et  oppression^m 
editum  (quae  plerunque  in- 
ter se  concatenantur^  op- 
time  explicatum  habes. 


14.  Deinde  sequitur  ca- 
sus de  Denbawdy  de  con- 
cedendo  tales  de  circum- 
stantibus  ad  assisas,  ut  me- 
lius expediantur  explora- 
tiones  j  quo  tam  Vicecomi- 
tes  &  niinistri  sui,  quam 
partes,  attornati  et  solici- 
tatores  sui  monendi  sunt, 
ne  machinatione  seu  con- 
fbederatione  aliqua,  direct^ 
vel  indirect^,  liberos  te- 
nentes  iniquos  &  nimis  a- 
micos  circumstare,  vel  do- 
lo  malo  tales  ascribi  faci- 
ant,  in  subversionem  veri- 
tatis  et  justitis,  et  actum 
perutile  de  35  H.  8.  c.  6. 
illudendum:  ingens  siqui- 
dem  hoc  est  crimen,  et  gra- 
vi  mulcta,  carcere,  aliaque 
poena  exemplari  plecten- 
dum. 


15.  Casus  de  Lofield 
et  [20.]  de  Clun,  reserva- 
tiones  reddituum  super  di- 
missionibus  ad  terminum 
annorum,  &c.  tractat,  & 
quomodo  exponentur;  et 
hos  evolvant  omnes  necesse 
est  quia  omnibus  fere  in- 
terest. 

16.  Proximus  est  casus 
Arthuri  Legat,  contra  de- 


spoil his  labour :''  wherein 
you  shall  find  the  statute 
of  23  H.  6.  cap.  10.  made 
for  avoiding  of  extortion, 
perjury,  and  oppression, 
which  are  for  the  most  part 
linked  together,  herein 
very  well  and  justly  ex-^ 
pounded. 

14.  Next  followeth  Den-  Denbiwd'i 
bawd's  case  for  the  just  ^**®' 
and  due  granting  of  tales 

de  circumstantibus  at  the 
assizes  for  the  better  ex- 
pedition of  trials ;  where- 
in as  well  the  Sheri£&, 
and  their  ministers,  as  the 
parties,  their  attornies  and 
followers  are  to  be  warned, 
that  by  no  practice  or  con- 
federacy, directly  or  in- 
directly,  they  procure  not 
partial  and  affected  free- 
holders to  stand  in  view,  or 
by  any  shift  to  be  packed 
on  the  tales,  whereby  truth 
and  justice  may  be  sub- 
verted, and  the  necessary 
act  of  35  H.  8.  c.  6.  sini- 
sterly  abused,  for  that  is 
an  high  offence,  and  to  be 
punished  by  a  grievous 
tine,  imprisonment,  and 
other  exemplary  punish- 
ment. 

15.  Lofield's  and  [20. "|  LofieW& 
Clun's  case, touching reser-  ^'""* 
vation  of  rents  upon  leases 

for  years,  &c.  and  how  the 
same  shall  be  construed, 
necessary  to  be  known  of 
all  men,  because  in  efiect 
it  concemeth  all. 

16.  Then  followeth  Ar-  Legat's  caic. 
thur  Legat's  case,  against 
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the  robbing  of  church  and 
commonwealth  ofthe  crown 
and  of  the  country,  by 
colour  of  pestilent  patents 
of  thievish  concealments. 


Ptifold  & 
Cheyney. 


17,  18.  After  that  Pil- 
fold  and  Cheyney's  case, 
concerning  the  true  and 
legal  manner  of  the  as- 
sessing and  enquiring  of 
damages,  &c.  a  necessary 
kind  of  learning,  for  that 
many  errors,  the  causes  of 
expence  and  delay,  have 
been  therein  often  com- 
mitted. 
The  Mayor  of  ]9,  Ncxt  cometh  the 
Lyon  s  case.  ^^^  ^^  ^j^  ^  May or  and  Bur- 
gesses of  King^s  Lynn,  in 
the  county  of  Norfolk, 
wherein  is  well  discussed 
what  shall  be  deemed  in 
law  the  true  name  of  the 
corporation  in  substance,  to 
the  end  that  bonds,  cove- 
nants, leases,  grants,  or  con- 
veyances be  not,  in  respect 
of  too  much  niceness  and 
curiosity  therein,  against  all 
honesty  and  just  dealing, 
impeached  and  overthrown. 
And  to  say  the  truth  I  find 
not  in  any  of  ourbooksfrom 
the  beginning  ofthe  reign 
of  E.  3.  until  the  reign  of 
6  Co.  65.  a.      £.6.  that  any  bond,  lease, 

grant,  or  conveyance  have 
been  overthrown  by  judg- 
ment, in  respect  of  the 
misnaming  of  the  corpora- 
tion, but  after  a  window 
was  once  opened,  it  is  a 
wonder  to  consider  what 
light  hath  been  taken  by 


populandam  ecclesiam  et 
rempublic'  coronam,  to- 
tamque  banc  nationem, 
praetextu  literarum  paten- 
tium  pestiferarum  et  prae- 
dabundarum  de  terris  con- 
celatis. 

17,  18. ,  Casus  de  Pil- 
fold  et  de  Cheyney  de  recto 
legah'que  modo  damnorum 
taxanaorum,  et  inquiren- 
dorum,  necessario  admo- 
dum  genere  eruditionis,  eo 
quod  errores  (dispendii  et 
dilationis  causae)  in  illis 
frequentes  fuerunt. 


19.  Inde  tibi  occurrit 
casus  Majoris  &  Burgen- 
sium  de  Linne  Regis,  in 
comitatu  Norfolciae,  ubi 
bene  disceptatur  quid  in 
lege  dicitur  verum  corpo- 
rationis  nomen,  ne  obliga- 
tiones,  pacta,  dimissiones, 
concessioftes,  et  instrumen- 
ta,  cura  nimis  de  tricis  et 
curiositate,contra  jus  omne 
et  fidem,  impediantur  et 
enerventur.  Et,  ut  verum 
profitear,  in  nullo  codicum 
nostrorura  invenio,  ab  ini- 
tio regni  Edvv.  3.  usque 
regnum  Edw.  6.  obligatio- 
num,  dimissionum,conces- 
sionum  sive  instrumento- 
rum  vel  unum,  male  nomi- 
nates corporationis  causa, 
irritum  judicari :  fenestella 
vero  semel  aperta,  qualia 
arrepta  ftierunt  lumina  a 
corporationibus  tam  spiri- 
tualibus  quam  temporali- 
bus,  per  quaestiones  et  in 
lege  actiones,  ad  annuUan- 
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dasui  ipsorum  dimissiones, 
concessiones^et  instrumen- 
tal in  nocumenta  quamplu- 
rium  et  ruinam  multorum, 
males  nominationis  pras- 
textu,  minim  est  cogitare, 
immo  bonos  omnes  dolet 
memorari :  sed  motos  prae- 
stat  componere  fluctus. 
Turn  et»  ut  referatur  hie 
casus,  in  causd  fuerunt  pax 
et  quies  tam  occupantium 
et  aliorum  qui  sub  corpo- 
rationibus  aliquid  sibi  ven- 
dicant,  quam  et  illarum, 
de  pactis  aliisque  rebus  eis 
habitis,  ut  res  magis  valeat 
quam  pereat. 


.21.  Habes  item  casum 
de  Osborn,  ubi  copiose 
decernitur,  quando  verba 
ipale  et  incongru^  Latina, 
&c.  destruunt,  vitiant,  vel 
adnihilant  brevia,  instru- 
mental chartas,  scripta,  vel 
recorda,  et  quando  non. 

22.  Casus  de  Read  et 
Redman,  agit  de  summo- 
nitione  et  separatione,  quo 
invenies  ubi  mors  partis 
separata^  destruet  breve,  et 
ubi  non;  et  ubi  nonnun- 
quam  mors  unius  queren- 
tium,  licet  non  separetur, 
non  destruet  breve  origi- 
nate, &c. 


.  23.  Richardi  Smith  ca- 
sus est  de  Quare  impedit 
de  medietate,  &c.  ecclesiae. 


corporations,  both  spiritual 
and  temporal,  by  questions 
and  suits  in  laW,  to  avoid 
their  own  leases,  grants, 
and  conveyances  to  the 
hindrance  of  multitudes, 
and  undoing  of  many, 
under  colour  of  misnaming 
themselves,  it  grieveth 
good  men  to  remember ; 
sed  motos  prsestat  compo- 
nere fluctus.  And  this  case 
is  reported  for  the  surety 
and  quiet  as  well  of  their 
fermors  and  others  claim- 
ing from  them,  as  of  them- 
selves, for  estates,  cove- 
nants, and  other  things 
made  unto  them,  ut  res 
magis  valeat  quam  pereat« 

21.  Then  have  you  Os-  ^»^">'»  ^*- 
horn's  case,  wherein  is  at 

large  resolved,  where  £ilse 
or  incongruous  Latin,-  &c. 
shall  abate, vitiate,  or  make 
void  writs,  specialties,  char- 
ters, deeds,  and  records, 
and  where  not. 

22.  Read  and  Redman's  ^^«*^«n^*^^' 

man. 

case,  concerning  summons 
and  severance,  wherein  you 
shall  find,  when  the  death 
of  the  party  severed  shall 
abate  the  writ,  and  when 
not,  and  in  some  cases 
where  the  death  of  one  of 
the  plaintifis,  though  he  be 
not  severed,  shall  not  abate 
the  original  writ,  &c. 

23.  Richard     Smith's  R.  Smith's 
case,  in  what  case  a  Quare  ^**^ 
impedit  lieth  de  medietate, 

&c.  ecclesiae. 
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It^Vu^of      24,  25,  26.  Then  shall 
•ewera.  you  read   certain   resolu- 

tions upon  the  statutes  and 
commission  of  sewers,  a 
necessary  kind  of  learning 
to  be  known^  but  more 
necessary  (I  assure  you)  to 
be  put  in  due  execution ; 
and  that  by  colour  thereof 
a  private  be  not  privily 
intended,  when  the  public 
is  openly  pretended.  And 
in  those  cases  is  well  dis- 
cussed what  the  Commis- 
sioners of  Sewers  may  just- 
ly and  safely  do  by  their 
wisdoms  and  discretions. 
Scroop's  cate.       £?•  And  lastly  Scroop's 

case,  touching  a  point  of 
revocations,  very  necessary 
to  be  known,  for  that  re- 
vocations are  grown  so  fre- 
quent :  and  the  resolution 
of  this  one  point  may  pre- 
vent many  controversies 
that  might  have  grown  out 
of  them,  and  that  most 
commonly  between  bre- 
thren and  others  near  of 
blood  and  alliance. 

If  any  do  marvel,  that 
(seeing  the  matter  of  every 
particular  case  doth  rest 
in  a  narrow  room,  and 
that  my  manner  of  report- 
ing is  summary,  relating 
the  effect  of  all  that  was 
said  of  the  one  side  by  it- 
self, and  so  likewise  of  the 
other,  beginning  ever  with 
the  objections  and  conclud- 
ing with  the  resolution  and 
judgment  of  the  Court, 
which  I  hold  to  be  the  best 
order  of  relation)  wherefore 


24,  25,  26.  Evolves 
deinde  quaedam  judicia  in 
statuta  et  commissiones  de 
seweris,  genus  doctrinae 
notu  perutile,  executioni 
vero  debitae  ut  demandare- 
tur  muUo  magis  necesse, 
nee  praetextu  inde  priva* 
tum  sit  occulte  designa- 
tum,  dum  publicum  aperte 
praetenditur.  Hiis  etiam  ca- 
sibus  bene  disseritur,  quid 
Commissionarii  de  Seweris 
fide  et  indemniter  ex  eo- 
rum  prudetitia  &  arbitrio 
agant. 

27.  Casus  denique  de 
Scroop  articulum  de  revo- 
cationibus  tractat,  eo  ma^ 
gis  notu  dignum,  quod  re- 
vocationes  adeo  nunc  sunt 
frequentes :  et  hujus  solius 
articuli  decisio  multis  liti- 
bus  abinde  orituris,  ple- 
rumque  inter  fratres  &  alios 
sanguine  &  afBnitate  proxi- 
mos,  obvium  eat. 


Si  mi  rum  cuipiam  vide- 
atur  (cum  casus  cujusque 
particularis  materiam  ah- 
gustae  circumscribant  me- 
tae,  et  relatio  mea  pro  more 
adeo  compendiosa  sit,  sum- 
mam  referens  totius  dicti 
ex  unk  parte  seorsim,  et  sic 
vicissim  ex  alter^,  initium 
semper  sumens  ab  objecti- 
onibus,  et  in  judicio  et 
sententia  Curiae  tinem  faci- 
ens,  qua?  mihi  videtur  op- 
tima relationis  methodus) 
qua  de  causd  casuum  modo 
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editorum  nonnuUi  ita  pro- 
fuse   se    extendunt;     in 
promptu  causa  est  (a  me 
tamen  non  approbata)  ni- 
ipirum,     propterea     quod 
quaestiones  vel  objectiones 
pro  tribunal!  orts,  pariter 
ac  argumenta  e  codicibus 
sumpta,  aliseque    in   lege 
authoritates  abundant.  Et, 
Y6iPO  •veritis  dicam,  plures 
q^itidnes  ex  rei  pondere 
qdannv^  *dii9Scoltate  casus 
erites?Witiil^;'^'*luhquara   e- 
fiMI^Hlyti  ^^gni  momenti 
casum  pace  agi,  plurimis 
non   adhibitis    exception!- 
bii^  isf^het^rdationem  judi- 
cili''   lAWtiquufs   ille  argu- 
m<»dtaiidi  tnos  ad  septum 
curiae  per  servientes  ad  le- 
gem et  jurisconsultos  quos 
apprenticios  vocamuspror- 
sus  immutatun     1.  li  vix 
unquam  librum  vel  autho- 
ritatem  nominatim  produx- 
erutit,  ut  videre  est  in  40 
E.  S,    &c.  sed  est  tenus, 
&c.  vel  simile,  qui  modus 
in  ^uasstionibus  arguendis 
(qua  vocamus     moots    le 
barre3'in  Interior!  Tempio 
huiras^ne  retinetur.   2.  Eo 
ieihpotis  annotatio  fuit  ge- 
nefraKs,  vera  autem  semper 
in  particulari  ;hodie,  e  con- 
tra, annotatio  est  particu- 
larism multoties  vero  abs  re 
in  generali.     3.  Tunc  ra- 
rissime  prolati  fuerunt  ca- 
sus si  non  apte  et  ad  rem, 
(et  hii   arcem    questionis 
invadunt)    nunc   vero    in 
prolixis    admodum    argu- 
mentis  de  farragine  autho- 
yoL,  v.  T 


divers  of  these  Reports  are 
drawn    into    so    great    a 
length  ;  the  cause  is  appa- 
rent, though  I  allow  not  of 
it,  that  the  questions  or  ob- 
jections moved  at  the  bar, 
and  the  arguments  drawn 
from    books,    cases,    and 
other   authorities    in    law 
be  so  many,  and   to  say 
the  truth,  many  questions 
are  raised  rather  out  of  the 
weight  of  the  matter  than 
the  difficulty  oFthe-«ls*»: 
for  I  never  saw  any  base 
of   great    val^e    prcW^eed 
quietly  without  mitiy  ek^ 
ceptions  in  arrest  of  judg- 
ment.    The  ancient  ord# 
of  arguments  by  our  Ser- 
jeants and  apprentices  of 
law  at  the  bar  is  altoge- 
ther altered.     1.  Thevne-^ 
ver  cited  any  book,  case, 
or  authority  in  particular, 
as  is  holden  in  40  E.  3. 
&c.  but  est  tenus  ou  agree 
in  nr'e  liures,  ou  est  tenus 
adjudge  in  termes,  or  such 
like,     which     order,     yet 
remains  in  moots  at  the 
bar  in  the  Inner  Temple  to 
this  day.   2.  Then  was  the 
citing  general,  but  always 
true  in  the  particular ;  amt 
now  the  citing  is  particular, 
and  the  matter  many  times 
mistaken  in  general.  S.  In 
those  days  few  cases  in  law 
were  cited,  but  very  pithy 
and  pertinent  to  the  pur- 
pose, and  those  ever  pinch 
most ;  and  now  in  so  long 
arguments  with  such  a  far- 
rago of  authorities,  it  can- 
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not  be  but  there  is  much 
refuse,  which  ever  doth 
weaken  or  lessen  the  weight 
of  the  argument.  This 
were  easily  holpen,  if  the 
matter  (which  ever  lieth 
in  a  narrow  room)  were 
first  discerned,  and  then 
that  every  one  that  argueth 
at  the  bar  would  either 
speak  to  the  purpose  or 
else  be  short. 

But  seeing  my  desire  is 
and  ever  hath  been  that 
the  counsel  learned,  and 
consequently  the  parties, 
might  receive  satisfaction, 
for  which  cause  all  the 
counsel,  that  have  argued 
in  the  case  to  be  adjudged, 
ought  to  give  diligent  at- 
tendance and  attention  on 
those  days  when  the 
Judges  do  argue,  which 
are  ever  publicly  long  be- 
fore appointed,  and  pre- 
fixed on  certain  days.  I 
have  for  that  pui*pose  (the 
pains  being  my  own,  and 
the  matter  not  without 
some  fruit)  in  the  cases 
of  greatest  consequences 
made  the  larger  report, 
comprehending  the  effect 
of  all  thiat  was  objected  and 
resolved  ;  and  yet  he  may 
be  a  good  miner  that 
findeth  and  followeth  the 
main  veins,  though  he  dis- 
covereth  not  the  small  and 
unvaluable  fillets,  for  there 
peradventure  '  materiam 
superabit  opus/  This  only 
I  will  add  as  a  caveat  to 
all  the  professors  of  law, 
that    seeing    their    argu- 


ritatum  compositis,  multa 
male  opposita  necesse  est, 
quae  semper  argumenta- 
tionem  vel  infirmant  vel 
inficiunt.  Huic  facillime 
remediura  apponeretur,  si 
res  (quae  agrum  minus  la- 
tum occupat)  prius  nota 
fuerat,  et  deinde  unusquis- 
que  causam  pro  tribunali 
tractaturus,  vel  congrua 
vel  succincta  eloqueretur. 
Quoniam  vero,  mihi  in 
votis  est  semperque  fuit, 
tum  jurisconsultis  turn  par- 
tibus  satisfacere  (quamo- 
brem  jurisconsultos  singu- 
los,  qui  causam  discutien- 
dam  disputaverunt,  sedulo 
attendere  et  interesse  opor- 
tet,  diebus  argumentatio- 
num  judicum,  diu  ante 
publice  statutis  et  prae- 
fixis).  Hac  de  causd  (cum 
mei  ipsius  sit  labor  et  res 
not!  sine  fructu  suo)  casus 
majoris  momenti  fusius  re- 
tuli,  summam  totius  vel 
objecti   vel   discussi  com- 

Electens :  metallicus  tamen 
aud  dubio  expertus  esse 
potest,  qui  venas  fbecun- 
diores  invenit  &  sectatur, 
quanquam,  minores  et  in- 
foecundiores  ignorat,  circa 
has  enim  fortasse  ^  materiam 
superabit  opus/  Hoc  tan- 
tum  a  jurisperitis  universis 
cavendum  adjiciam  (cum, 
ut  germanus  legis  sensus 
apprehendatur,  discepta- 
tiones  suae  eniterentur,  in 
meliorem  justitiae  admini- 
strationem)  ne  faciant  quod 
sit  plane  injustitia:  ilium 
enim  sentio,  qui  textum, 
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codicem,  seu  in  lege  au- 
thoritatem  a  proprio  suo  ac 
genuino  intellectu  sive  tor- 
quet  sive  invertit,  vel  ad 
veritatem  aliquam  con6r- 
mandam,  peccare  in  justi- 
tiam  distributivam,  cujus 
est  siium  cuique  tribuere. 
Hii  denique  (qui  ipsa  argu- 
menta  viva  voce  simul  ac 
vuitu  gestuque  vivorum,  in 
justitias  sede  palamque  in 
foro,  pronunciata  audive- 
runt)  nequicquam  credant, 
illo  suo  spoliari  decore, 
cum,  mortuo  charactere, 
privatira  lecta  fuerint,  licet 
enim  habeat  nescio  quam 
energiam  viva  vox,  sum- 
mam  tamen  omnium,  utrin- 
que  a  viris  diversis  variis- 
que  vicibus  de  tribunali  et 
pro  tribunali  fusius  dicto- 
rum,  cum  perlegerint,  sum- 
mam  dicorerum  multarum, 
immo  inter  se  disparium, 
recollectarum,  unitarum, 
et  ad  idem  reductarum,  de 
articulo  quolibet  particu- 
lar!, faciles  proculdubio 
sibi  sui  erint  sudores  men- 
tesque  magis  firms  ;  et  in 
hiis  (nisi  fallor)  studioso- 
rum  erit  delectatio  non 
modica. 


Quippe  quum  me  velle 


ments  should  tend  for  the 
finding  out  of  the  true 
judgment  of  law,  for  the 
better  execution  of  justice, 
that  therein  they  commit 
not  manifest  injustice ;  for 
I  am  of  opinion  that  he 
that  wresteth  or  misap- 
plieth  any  text,  book,  or 
authority  of  the  law  against 
his  proper  and  genuine 
sense,  yea  though  it  be  to 
confirm  a  truth,  doth 
against  distributive  justice, 
which  is  to  give  to  every 
one  his  own.  And  let  not 
those  that  heard  the  argu- 
ments themselves  uttered 
viva  voce,  with  the  coun- 
tenance and  gesture  of 
living  men  in  the  seat  of 
justice  in  open  court,  fear 
that  when  they  shall  read 
them  privately  in  a  dead 
letter,  it  will  want  much 
of  the  former  grace:  for 
though  I  confess  that  habet 
nescio  quam  energiam  viva 
vox,  yet  when  they  shall 
read  the  effect  of  all  that 
was  spoken  at  large  at 
several  times  by  several 
persons,  at  the  bench,  and 
at  the  bar  on  either  part, 
of  many  and  divers  matters 
collected  and  united  to- 
gether, and  reduced  ad 
idem,  concerning  every 
particular  point,  it  will 
ease  them  of  much  labour, 
and  conduce  much  to  the 
settling  of  their  judgment, 
and  that,  if  I  be  not  de- 
ceived, not  without  a  stu- 
dent's delight. 
And  for  that  I  am  in- 
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treated  to  shew  as  well 
the  times  when  the  Regis- 
ter, the  Mirror  of  Jus- 
tices, Glanvill,  Britton, 
Fleta,  the  Tales;  or  Novae 
Narrationes,  Old  Natura 
Brevium,  Littleton,  and 
other  books  of  the  laws 
now  extant  were  published, 
and  where  the  authors 
themselves  appear  not  in 
those  books,  who  were  the 
authors  of  the  same;  as 
also  the  antiquity  of  Ser- 
jeants at  law ;  for  their 
satisfaction  they  shall  un- 
derstand, that  first  the  Re- 
gister, which  containeth 
the  original  writs  of  the 
common  law,  is  the  an- 
cientest  book  of  the  law ; 
for  the  book-case  and  re- 
cord of  26  E.  S.  h*b.  Ass. 
pi.  24.  proveth  directly 
that  original  writs  of  As- 
sise and  other  original 
writs  had  been  time  out  of 
mind  of  man  (that  is,  the 
beginning  whereof  cannot 
be  known  either  by  re- 
membrance, reading,  or 
record)  long  before  the 
Conquest,  whereof  I  give 
here  but  a  light  touch,  for 
that  I  have  cited  the  same 
more  at  large  in  the  Pre- 
face to  the  Third  Part  of 
my  Commentaries,  and  I 
avoid  as  much  as  I  can 
unpleasing  iterations :  and 
this  book  is  called  Regis- 
trum  Cancellariee,  in  the 
statute  of  W.  2.  cap.  24. 
because  that  the  Chancery 
is  tanquam  ofBcina  jus- 
ticiae^  all  original  writs  is- 


narrare  tarn  tempora  edi- 
tionum  Registri,  Speculi 
Justiciariorum,  Glanvillae, 
Fletae,  Novarum  Narratio- 
num,  Littletoni,  aliorum- 
que  de  lege  librorum  modo 
extantium,  quique  condi- 
derunt  hos  quorum  au- 
thores  in  libris  ipsis  non 
extant,  quam  antiquitatem 
servientinm  ad  legem,  non- 
nulli,  rogitaverunt :  ut  ha- 
beant  quo  quiescant,  sciant 
imprimis  Registrum  re- 
scripta  sive  brevia  origina- 
lia  juris  municipalis  com- 
prehendens,  librum  de  lege 
esse  vetustissiroum ;  casus 
enim  e  codice  et  archivis 
de  anno  26  Edw.  tertii,  lib. 
Assis.  pla.  24.  evincit  mani- 
fest^, brevia  originalia  As- 
sisa?  ut  et  alia  brevia  et 
originalia  in  usu  fuisse  ultra 
omnem  hominum  memo- 
riam  (hoc  est,  quorum  in- 
stitutio,  vel  recordatione, 
vel  lectione,  vel  ex  scriniis 
ostendi  non  potest)  multo 
ante  devictam  banc  regio- 
nem  :  quas  quidem  hie  so- 
lummodo  percurro,  eo 
quod  eadem  in  Prooemio 
Tertio  mei  Commentarii 
copios^  magis  adnotavi,  et 
quoad  possum  iterationem 
minus  gratam  evitare 
Conor.  Quin  et  liber  iste 
nominatur  Registrum  Can- 
cellarias  in  statuto  West.  2. 
cap.  24.  quia  Cancellaria 
est  tanquam  officina  justi- 
ciar, unde  brevia  originalia 
universa  emanant.  Cujus 
de  authore,  vel  potius  de 
authoritate,  audi   Bracto- 
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num  lib  5.  tract'  De  excep- 
tionibus  cap.  17.  fol.  413. 
**  Breve  qiiidem  cum  sit 
formatum  ad  similitudinem 
regular  juris,  quia  brevi- 
ter  et  paucis  verbis  inten- 
tionem  proferentis  exponit 
et  explanat,  sicut  regula 
juris  rem  quae  est  breviter 
enarrat,&c.  Suntqusedam 
formata  sub  certis  casibus 
de  cursu  et  de  communi 
concilio  totius  regni  con- 
cessa  et  approbata,  qua? 
quidem  nullatenus  mutari 
poterint  absque  consensu 
et  voluntate  eorum.*'  Binis 
igitur  hiis  authoritatibus 
connexis,  concludere  licet 
hunc  esse  librum  turn  ami- 
quitatis  turn  authoritatis 
maximae :  virtute  autem 
actorum  comitialium,  se- 
culis  subsequentibus,  varia 
alia  brevia  originalia  in  ca- 
sibus recentioribus  emer- 
gentia  (ut  in  eo  liquet) 
annccti  fateor.  Et  de  hiis 
antiquis  brevibus  dicam 
(quod  dixit  lliomas  Smith 
equcs  auratus  diva^  quin- 
etiam  Elizabethan  nuper 
Reginae  ab  epistolis)  8e- 
cretarios  Christiani  orbis 
universos,  rerum  congcri- 
em  paucis  et  signiHcativis 
verbis  cxpriraere,  ex  illis 
posse  discercfi^ 

Speculum  Justiciario- 
runi  quod  attinet,  maxima 
ex  parte  literis  consigna- 
tum  fuit,  gente  hac  non- 
dum  subacta,  ut  ex  illo 
perspicuum  est:  caeterum 
(ut  f brunt)  multa  adjecta 


suing  out  of  that  court  j 
now  for  the  authority  there- 
of, Bracton  lib.  5.  tract' 
De  Exceptionibus  cap.  17. 
fol.  413.  saith  thus,  "  Breve 
quidem  cum  sit  formatum 
ad  similitudinem  regular 
juris  quia  breviter  et  paucis 
verbis  intentionem  profe- 
rentis exponit  et  explanat, 
siCut  regula  juris  rem  quae 
est,  breviter  enarrat,  &c. 
Sunt  quaedam  formata  sub 
certis  casibus  de  cursu  et 
de  communi  concilio  totius 
regni  concessa  et  appro- 
bata, quae  quidem  nullate- 
nus mutari  poterint  absque 
consensu  et  voluntate  eo-  \ 
rum."  Now  joining  both 
those  authorities  togetlier, 
a  man  may  safely  conclude, 
that  this  book  is  most  an- 
cient and  of  greatest  au- 
thority. I  confess,  that  by 
force  of  acts  of  Parliament 
in  succeeding  ages,  divers 
other  writs  original  jn  cases 
newly  happening  are  (as 
appeareth  in  the  same) 
added  thereunto.  And  of 
these  ancient  writs,  I  win 
say  (as  Sir  Thomas  Smith 
a  Secretary  of  State  said) 
that  all  the  Secretaries  in 
Christendom  may  learn  of 
them  to  express  much  mat- 
ter in  few  and  significant 
words. 

For  the  Mirror  of  Jus- 
tices, Speculum  Justiciar', 
the  most  of  it  was  written 
long  before  the  Conquest,*  *  Piowd.ej.  a. 
as  by  the  same  appeareth, 
and  yet  many  things  were 
added  thereunto  by  Horue 
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t^?-*:P'^-^-  alearnedand  discreet  man, 

thor  mentions     (aS  it  IS   SUppOSed)    111   the 

^'^'  reign  of  E.  1. 1 

oianvii.  6$.         Concerning  Glanvill,  he 
8  c°*  p*^*?'     wrote  in  the  reign  of  H.  2. 

as  appeareth  by  this  book ; 
and  what  he  was,  it  appear- 
eth in  my  Preface  to  my 
Eighth  book,  a  history  in 
my  opinion  worthy  the 
reading.  And  about  the 
-  same  time  was  the  treatise 
called  the  Old  Tenures 
made. 

Brae  ton,  as  elsewhere  I 
have  noted,  wrote  about 
the  end  of  the  reign  of  H.  3, 
Britton  com  posed  a  learn- 
ed work,  and  published  the 
same  in  5  E.  l.as  appeareth 
in  35  H.  6.  by  the  com- 
mandment of  E.  1.  (our 
Justinian)  the  tenor  where- 
of runneth  in  the  King's 
name,  as  if  it  had  been 
written  by  him,  answerable 
to  Justinian's  Institutes, 
which  Justinian  assumeth 
to  himself,  although  it  were 
composed  by  others.  This 
J.  Britton  was  Bishop  of 
Hereford,  and  of  great  and 
profound  judgment  in  the 
common  laws^  an  excellent 
ornament  to  his  profession, 
and  a  safety  and  a  solace  to 
himself  Vide  Stamford,  Pr. 
R.  6&21. 

Fleta  is  a  work  well 
written  by  some  learn- 
ed lawyer,  who  being 
committed  to  the  prison  of 
the  Fleet  had  leisure  to 
compile  it  there ;  and  there- 
fore styled  his  book,  by  the 
name  of  the  Fleet,  Fleta, 


fuerunt  per  Home  virum  e- 
ruditum  satis  et  prudentem 
sub  regno  Edw.  I. 

Glanvilla  scripsit  reg- 
nante  Hen.  2.  ut  in  libro  suo 
constat :  qualem  se  gessit, 
PraefatioinOctavum  meum 
librum  (Historiam  conti- 
nens  mea  sententia  lectu 
dignam)  plan^  edocet.  Et 
circa  id  tempus  codicillus 
de  Veteribus  Tenuris  edi- 
tus  fuit. 

Bractonus  (ut  alibi  nota- 
vi)  circa  Hen.  3.  regni  finem 
commentatus  est. 

Britonus  opus  eruditum 
composuit,  idemque  anno 
5  Edw.  ].  promulgavit, 
per  man  datum  Regis  Ed- 
ward. 1 .  (Justiniani  nostri) 
prout  in  35  Hen.  6.  appa- 
ret ;  cujus  tendr  se  habet 
sub  nomine  Regis,tanquam 
ab  illo  confectus,  pro  more 
Justiniani  Institutionum, 
quas  sibi  arrogat  Justinia- 
nus,  ab  aliis  licet  structse 
fuerint.  Iste  Johan.  Bri- 
tonus fuit  Episcopus  Here- 
fordensis,  summa  et  re- 
condita  in  lege  communi 
scientia,  ornamento  profes- 
sioni  suae  singular!,  et  sibi 
securitate,  et  solatio  opti- 
mo.  Vide  Stamford'  Prae- 
rogati va  Regis  6  &  2 1  • 

Fleta,  opus  per  erudit- 
um aliquem  jurisconsultum 
quam  optime  composi- 
tum,  cui  in  carcerem, 
qui  Fleet  dicitur^ablegato, 
scribendi  otium  fuit  plus 
satis,  ideoque  librum  suum, 
secundum  Fletas  denomi- 
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nationem,  Fletam  appella- 
vit,  et  nomen  suum  sup- 
pressit,  ut  in  operis  sui 
prooemio  constat:  author 
itaque  ejusdem  incognitas 
e^t:  quern  tamen  sub  £dw. 
2.  &  £dw.  S.  viguisse  liber 
ejusdilucideostendit.  Vide 
lib.  I.  cap.  20.  sect.  Qui 
ceperunt.  lib.  2.  cap.  66. 
sect.  Item  quod  nullus. 
De  tempore  autem  in  quo 
primum  editum  fiiit  (quia 
nonnulia  postea  accesse* 
runt)  dubitatur :  cseterum, 
inhoc  perscrutando,librum 
istum  a  carcere  Fleta,  Fle- 
tam vero  ab  amniculo  prae- 
ter-labente  sic  appellator 
nomen  sortitum  fuisse  re- 
perio. 

Codex  qui  inscribitur 
Novae  Narrationes,  in  39 
H.  6.  30.  perdoctum  Prisot 
&  socios  suos  de  Banco 
JusticiarioSy  sub  nomine 
Narrationum,  memoratus 
et  approbatus,  juxta  initi- 
um  regni  JElegis  Edw.  3.  in 
lucem  prodiit :  turn  et  non 
roulto  post,  Vetus  Natura 
Brevium,  liege  eodem  gu- 
bernante;  nam  f.  100.  b. 
statutum  5  Edw.  3.  cap. 
12.  novum  statutum  nun- 
cupatur ;  exinde  tamen 
multa  illi  annexa  sunt :  de 
libro  hoc  Anthonius  Fitz- 
herbert  eques,  in  Prooemio 
ad  tractatum  suum  de  Na- 
tura Brevium,  dicit,  <'  Et 
auxy  pur  eel  intent  et  pur- 
pose, tiiit  compose,  per  un 
sage  et  discreet  home,  un 
liuer  appell  Natura  Brevi- 
um.*' 


and  concealed  hisown  name 
as  in  the  preface  to  his 
work  appeareth  ;  the  au- 
thor thereof  is  unknown ; 
but  it  appeareth  in  his 
book  that  he  lived  in  the 
reigns  of  King  £.  2.  and  E. 
3.  Vide  lib.  i.  cap.  20.  sect. 
Qui  ceperunt,  lib.  it.  cap. 
66.  sect.  Item  quod  nullus. 
But  of  the  certain  time 
when  it  was  first  published 
(for  peradventure  it  had 
additions  afterwards)  there 
is  some  question  made:  but 
in  the  seeking  afler  this,  I 
find  that  this  book  took  the 
name  of  the  prison  of  Fleet, 
and  that  the  Fleet  prison 
took  the  name  of  the  river 
running  by  it,  the  Fleet. 

The  book  entitled  Novae 
Narrationes,  vouched  and 
allowed  in  39  Hen.  6.  30. 
by  learned  Prisot  and  his 
companions  Justices  of  the 
court  of  Common  Pleas, 
by  the  name  of  the  Tales, 
was  published  about  the 
reign  of  King  Edw.  3. 
And  Old  Natura  Brevium 
afterwards  in  the  reign  of 
the  same  King,  for  fol. 
100.  b.  the  statute  of  5  E. 
3.  c.  1 2.  is  called  Le  novel 
statut' :  but  since  additions 
have  been  made  thereunto. 
Of  this  book  Sir  Anthony 
Fitzherbert  in  his  Proem 
to  his  Natura  Brevium  saith 
as  foUoweth.  "  Et  auxy 
pur  eel  intent  et  purpose, 
fiiit  compose  per  un  sage 
et  discreet  home  un  liure 
appel  Natura  Brevium.** 
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Fortescue  de  Laudibus 
Legum  Angliae  ;  this  book 
was  written  in  the  reign  of 
King  H.  6,  in  commenda- 
tion of  the  laws  of  England, 
containing  withal  much  ex- 
cellent matter  worthy  the 
reading :  he  wrote  also  a 
book  in  defence  of  the  title 
of  King  H.  6.  his  sovereign 
lord  and  master,  to  the 
crown  of  England ;  but 
after,  out  of  truth  and  con- 
science retracted  the  same, 
both  which  I  have:  wherein 
he  deserved  singular  com- 
mendation, in  that  he  was 
not  amongst  the  number  of 
those  qui  suos  amassent 
errores,  but  yielded  to  truth 
when  he  found  it.  This  Sir 
John  Fortescue  was  Lord 
Chief  Justice  of  England, 
and  afterwards  Lord  Chan- 
cellor of  England,  and  his 
posterity  remain  in  great 
and  good  account  to  this 
day. 

Stathom's  Abridgment, 
first  published  in  the  reign 
of  King  H.  6.  by  Sta thorn, 
a  learned  lawyer  of  that 
time  :  and  the  Abridgment 
of  the  Book  of  the  Assises, 
published  also  about  the 
same  time,  but  the  author 
thereof  is  unknown. 
Sf^ertiePrr-         Littleton's    Tenures,   a 

imtnntet1i«re.   DOOK  OI   SOUUG    and  CXqUl- 

wt!^^"  *^  ^^^^  learning,  comprehend- 
vidf  Mr.Bnt-  iug  much  of  the  marrow  of 
co'utf'^    the  common  law,  written 

and  published  by  Thomas 
Littleton  a  grave  and 
learned  Judge  of  the  court 
of    the    (Common    Pleas, 


Liber  Fortescue  de  Lau- 
dibus Legum  Anglise,  sub 
Rege  Hen.  6.  confectus 
fuit,  multa  lectu  imprimis 
digna  in  se  habens :  idem 
etiam  pro  titulo  et  jure 
Regis  Hen.  6.  supremi  sui 
domini  ad  sceptra  Anglia; 
tenenda  librum  conscripsit, 
quern  postea  ex  veritatis 
conscientia  retractavit  ; 
quorum  uterque  apud  me 
sunt :  Et  in  hoc  laudem 
singularem  meruisse  vide- 
tur,  quod  illorum  pars  nulla 
fuit  qui  suos  amassent  er- 
rores, sed  inventa  semel 
veritate,  facile  succubuit. 
Iste  Johannes  Fortescue 
fuit  eques,  &  principalis 
Angliae  Justiciarius  et  post- 
modum  Dominus  Cancel- 
larius  Angliae  constitutus 
fuit ;  et  in  hodiernum  us- 
que diem  magni  est  ejus 
posteritas. 


Stathomi  Compendium, 
a  Stathomo  jurisconsultis- 
simo  regnante  Hen.  6.  pri- 
mo  editum  fuit :  Et  Libri 
Assisarum  epitome  juxta  id 
temporis  etiam  in  lucem 
prodiit,  author  vero  ejus- 
dem  ignotus  est. 
« 

Littletoni  Tenurae  (re- 
condita^  quidem  et  exqui- 
sitaj  literatura)  liber,  legis 
communis  quasi  medullas 
ipsas  complectens)  a  Thoma 
Littletono,  viro  gravissimo 
pariter  ac  in  lege  peritis- 
simo,  Judice  Placitorum 
Comniunium  (quondam  e 
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societate   Interioris  Teni- 
pli)  compositae  fuerunt  et 
promulgates ;  cui  adjuoien- 
to  non  parum  fuit  Domi- 
nus  Johannes  Prisot  Curiae 
ejusdem  Justiciarius  Prin- 
cipalis, vir  jurisconsultissi- 
mus,  aliique  legis  sagacis- 
simi  ea  tempestate  floren- 
tes.     De  hoc  libro  Hoto- 
manus,  juris  civilis  et  ca- 
noniciperitus  commentario 
suo  de  verbis  feudalibus, 
verbo  feudum,    censuram 
facit,  sed  qua  charitate  vel 
prudent',  eruditus    lector 
bit    judex :     "  Stephanus 
Passaverinus  excellenti  vir 
ingenio,  &c.  libellum  mihi 
Anglicanum    Littletonum 
dedit,  quo  feudorum.    An- 
glicmiorum  jura  exponun- 
tur,"ita  incondite,  absurd^ 
et  inconcinne   scriptum," 
ut    facile  apparet    verum 
esse  quod  Pol  i  dor  us  Virgi- 
lius  in  Anglican^  Historia 
scribit,  stultitiam  in  eo  libro 
cum  malitia  et  calumniandi 
studio  certare."  De  Hotto- 
mano  &  authore  suo  meri- 
to  dicam  hoc  et  non  am- 
plius   dicam,    "  Volentes 
esse  legis   Doctores,  non 
intelligentes    neque    quae 
loquuntur,  neque  de  qui- 
bus affirmant;'*  Missos  igi- 
tur  taciamus  in  numerum 
illorum    "  qui   vituperant 
quae   ignorant."       Scelus 
siquidem  etpericulum  ma- 
nitestum  est,  juris  civilis 
peritos  vel  canonistas  (sa- 
tis notum  loquor,  &  justis 
de  causisj  aut  de  jure  mu- 
nicipali  Angliais  quod  non 
proHtcntur,  scriptitare,-aut 


some  time  of  the   Inner 
Temple,  wherein  he  had 
great  furtherance   by   Sir 
John   Prisot  Lord    Chief 
Justice    of  the   Court  of 
Common  Pleas,  a  famous 
and    expert   lawyer,    and 
other  the  sages  of  the  law 
who    flourished    in    those 
days*     Of  this  book  Ho- 
toman  a  civilian  and   ca- 
nonist in  his  Commentary 
de  verbis  feudalibus,  verbo 
feudum,    giveth    his  cen- 
sure ;  with   what    charity 
or  discretion,  judge  learn- 
ed reader :      "  Stephanus 
Passaverinus  excellenti  vir 
ingenio,  &c.  libellum  mihi 
Anglicanum    Littletonum 
dedit,  quo  feudorum    An- 
glicanorum  jura  exponun- 
tur,  ita  inconditd,  absurdd 
et  inconcinne  scriptum,ut 
facile  apparet  verum  esse 
quod  Polidorus  Virgiliiis  in 
Anglican^  Historia  scribit, 
stultitiam  in  eo  libro  cum 
malitia  &  calumniandi  stu- 
dio  certare."      Of  Hoto- 
man  and  his  author  I  may 
justly  say,  and  will  say  no 
more,  "  Volentes  esse  Le- 
gis Doctores,  non  intelli- 
gentes neque  quae  loquun- 
tur neque  de  quibus  affir- 
mant," and  therefore  let 
us  leave  them  among  the 
number  of  those  "  qui  vi- 
tuperant quae  ignorant." 
It  is  a  desperate  and  dan- 
gerous matter  for  civilians 
and    canonists    (I    speak 
what    I    know,    and  not 
without  just    cause)    to 
write  either  of  the  common 
laws   of  England    which 


xkx 


TO   THE   READEH. 


[Part  X. 


they  profess  not,  or  against 
them  which  they  know  not 
Sure  I  am,  it  were  a  ridi- 
culous attempt  and  enter- 
prize  in  me  (that  because 
I  confess  I  have  read  some 
little  part  of  the  civil  and 
canon  laws,  and  that  with 
some  good  assistance  and 
help)  by  and  by  to  write 
either  of  them,  or  against 
them.  But  their  pages  are 
so  full  of  palpable  errors 
and  gross  mistakings,  as 
these  new  authors  are  out 
of  charity  pitied,  and  their 
books  out  of  our  judgment 
cast  away  unanswered.— 
Alas,  our  books  of  law 
seem  to  them  to  be  dark 
and  obscure ;  but^  no  wise 
man  will  impute  it  to  the 
laws,  but  to  their  igno- 
rance, who  by  their  sole 
and  superficial  reading  of 
them  cannot  understand 
the  depth  of  them.  I  will 
not  sharpen  the  nib  of  my 

rn  against  them,  for  that 
pity  the  persons,  and 
wish  they  had  more  dis- 
cretion for  that  I  honour 
their  profession.  And  for 
Littleton's  Tenures  I  af- 
firm and  will  maintain  it 
against  all  opposites  what- 
soever, that  it  is  a  work  of 
as  absolute  perfection  in 
its  kind,  and  as  free  from 
error,  as  any  book  that  I 
have  known  to  be  written 
of  any  human  learning. — 
And  the  posterity  of  this 
(Mige  of  the  law  (unto 
whom  he  is  a  great  orna- 
ment) doth  flourish  unto 
this  day  :  of  whom  a  man 


in  ignotos  dicere  calumni- 
am.  Certo  certius  ridicu- 
lum,  et  audax  nimis  in  me 
foret,  si  (quoniam  parte 
ego  parvulani  juris  civih's 
et  canonici,  auxilio  non- 
nulloperutili  et  adjumento 
adhibito,  evolvi)  de  illis 
vel  in  illd  statim  scribere 
aggrederer.  Illorum  au« 
tem  paginse  adeo  manifes- 
tis  refertffi  sunt  erroribus, 
ut  novorum  istorum  machi- 
natorum  ex  charitate  mi- 
sereamur,  et  illorum  libel- 
los  (dato  responso)  consul- 
to  rejiciamus.  At  si  libri 
nostri  de  lege  quasi  enig- 
matic! &  obscuri  illis  vi- 
deantur ;  sapientes  illud 
legibus  nostris  baud  vitio 
vertent,  quin  immo  i^isci- 
tias  sciolorum  istorum  qui 
superficiem  solam  legum 
vix  dum  penetrarunt,  ideo- 

aue  sensum  earum  recon- 
itum  intelligere  nesciunt. 
Sed  in  itlos  calamum  non 
acuam ;  miseret  me  homi- 
num,  &  discretiores  esse 
velint  opto,  professionem 
enim  illorum  in  honore 
habeo.  Littletoni  Tenuras 
quod  attinet,  hoc  affirmo 
&  contra  refragantes  quos- 
cunque  ratumfaciam,  opus 
esse  suo  genere  adeo  abso- 
lutae  perfectionis,  adeoque 
de  erroribusliberum,  atque 
aliquod  aliud  mihi  notum 
humanam  tractans  erudi- 
tionem.  Et  hujusce  viri, 
legis  peritissimi,  posteritas 
(cui  magno  fuit  ille  oma- 
mento)  ad  hunc  usque 
diem  vigescit:  quem  vir, 
professione   sud    maxime 
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egregius,  non  immerito 
appellavit  "  Jurisperitissi- 
mum,  &c.  ad  cujus  Trac- 
tatum  de  Tenuris  (inquit) 
legum  communium  studi- 
osi,  baud  aliter  quam  juris 
civilis  studiosi  ad  Justi- 
niani  institutiones,  con- 
fluunt." 

Fitzherberti  Compendi- 
um elaborate  coUectum 
fuit  et  in  anno  1 1  Hen.  8. 
a  Fitzherberto  tunc  Servi- 
ente  ad  Legem  editum : 
idem  aliud  etiam  compo- 
suit  opus,  cui  nomen  est 
Natura  firevium,  exquisi- 
tum  san^  &  accurate  struc- 
tum,  &  anno  26  Hen.  8. 
divulgatum  ab  eodem  tunc 
Domino  Antonio  Fitzher- 
berto Equite,  Judice  curiae 
Flacitorum  Communium. 
Idem  non  multo  post, 
Tractatum  suum  de  Eire- 
narcha  condidit :  cui  Ju- 
dices  (ut  ex  rescriptis  hau- 
si)  vitio  dederunt,  quod 
eo  asseruit  Eirenarchus  ex 
commissionesud  adaudien- 
dum  et  terminandum  felo- 
nias,  &c.  potestatem  ha- 
buisse,  homicidium  tamen 
ex  mafitid  prepensd  audire 
et  determinare  non  potu- 
isse,  quod  (inter  alia)  Ei- 
renafchas  per  legem  posse 
&cile  afiirmabant. 


Dialogus  inter  sacrse 
Theologiae  Doctorem  et 
legis  commupisStudiosum, 
anno  23  H.  8.  conscriptus 


df  greiit  excellency  in  his 
pro^iisibn  hath  jtistly  ^id  camden574. 
that  he  was  si  famous 
lawyer,  &e.  to  whose 
Treatise  of  Tenures,  saith 
he,  the  students  of  the 
common  laws  are  no  leds 
beholdiog  thah  the  civi- 
lians to  Justinian's  Insti- 
tutes. 

Fitzherbert's  Abridg- 
ment was  painfully  and 
elaborately  ddllected,  and 
published  in  the  eleventh 
year  of  K.  H.  8.  by  Rtz- 
herbert,  then  Seijeant  at 
Law :  and  he  wrote  also 
another  book  called  his 
Natura  firevium,  an  exact 
work  exquiisitely  penned, 
and  published  in  the  six 
and  twentieth  year  of  Hen. 
8.  when  he  was  Sir  Antho- 
ny Fitzherbert  Knight,  one 
of  the  Judges  of  the  Court 
of  Common  Fleas  t  about 
the  same  time  he  wrote  his 
Treatise  of  Justices  of  the 
Peace;  wherewith  the 
Judges  (as  I  have  seen  it 
reported)  found  fault,  for 
that  he  therein  affirmed 
that  the  Justices  of  the 
Peacehavingby  their  com- 
mission authority  to  hear 
and  determine  felonies, 
&c.  could  not  hear  and  de- 
termine murder,  which 
(amongst  others)  they 
clearly  over  ruled  that  Jus- 
tices of  the  Peace  lawfidly 

might  do*.  *  Jaitices  of 

Doctor  and  Student,  a  r:;::,r.mo! 

book  written  in  23  H.  8.  ^•®n»  *»«*  an. 

dialogue  wise  between  k  co^d^uw^ 

Doctor  of  Divinity  and  k  Ergoqu«rc. 
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Student  of  the  Common 
Law,  the  author's  name 
was  St.  Germin,  a  discreet 
man  and  well  read,  I  as- 
sure you,  both  in  the  com- 
mon  law,  and  in  the  civil 
and  canon  laws  also. 

A  Book  entitled  a  trea- 
tise made  by  Divines  and 
others  learned  in  the  laws 
of  this  Realm,  concerning 
the  Power  of  the  Clergy, 
and  the  Laws  of  the  realm, 
published  in  the  time  of 
King  Henry  8.  and  after 
the  six  and  twentieth  year 
of  his  reign ;  for  therein 
the  Act  of  Parliament 
made  in  that  year  is  men- 
tioned, which  book  I  have. 

The  small  Treatises  con- 
cerning the  manner  of 
keeping  Court  Baron  and 
Leet,  &c.  Modus  tenendi 
Hundredum,  &c.  Returna 
Brevium,  Charta  Feodi, 
&c.  and  Ordinances  for 
Fees  in  the  Exchequer, 
were  all  published  in  the 
end  of  the  reign  of  King 
H.  8. 

The  book  called  the  Di- 
versity  of  Courts,  was  com- 
piled after  the  21  year  of 
H.  8.  for  the  statute  of 
21  H.  8.  for  restitution  of 
goods  upon  indictment, 
&c.  is  recited  fol.  117*  a. 

.  Stamford,  this  book  con- 
taineth  two  parts,  one  of 
the  Pleas  of  the  Crown  ; 
the  other  of  a  lesser  vo- 
lume, of  the  Prerogative 
of  the  King  ;  but  the  lat- 
ter was  first  published  by 


fuit  ab  authore  appeliato 
S.  Germin,  viro  sine  dubio 
prudente  &  juris  tum  mu- 
nicipalis  tum  civilis  et 
canonigi  satis  perito. 


Liber,  qui  inscribitur 
Tractatus  a  Theologis  & 
aliis  juris  patrii  pcritis,  de 
potestate  Cleri,  et  de  Le- 
gibus  hujus  regni,  emissus 
fuit  sub  H.  8.  post  annum 
vicesimum  sextum  suscep- 
ti  regi minis,  nam  in  eodem 
actum  Parliamentarium 
cjusdem  anni  memoratur: 
qui  liber  penes  me  est. 


Minores  illas  commenta- 
tiones  de  Modo  tenendi 
Curiam  dominicalem  et  vi- 
sum Franciplegii,  &c. 
Modus  tenendi  Hundre- 
dum, &c.  Returna  Brevi- 
um,  Charta  Feodi,  &c.  et 
Ordinat;ones  pro  Feodis 
in  Scaccario,  in  exitu  reg- 
ni Hen.  8.  compositae  fue- 
runt. 

Liber  inscriptus  Curia- 
rum  Distinctio,  ab  anno 
vicesimo  primo  Regis  H. 
8.  collectus  fuit :  statutum 
enim  de  21  H.  8.  de  resti- 
tutione  bonorum,  super  in- 
dictamento,  &c.  fol.  117. 
a.  recitatur. 

Stamfoi'di  liber  est  bi- 
membris,  unus  de  causis 
coronam  attingentibus,  al- 
ter, non  ita  grandis,  de 
Praerogativis  Regiis :  cae- 
terum  posterior  prius  vul- 
gatus  fuit  per  Willielmum 
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Stamford,  Equitem  et  Ju- 
sticiarium  Curiae  Placito- 
rum  Communium,  quon- 
dam e  societate  Hospitii 
Graii,  virum  legAm  rouni- 
cipalium  consultissimum, 
cujus  poster!  hodie  vigent. 

Perkins,  commentario- 
lum  quosdam  legum  patri- 
anim  titulos  tractans,scit^ 
&  literati  confectum,  reg- 
nante  E.  6.  per  Johannem 
Perkins  Juridicum,  a  no- 
bis Utter-barrister  dictum, 
e  societate  Templi  Interio- 
ris,  emissum  fuit. 

Missa  non  faciam  Sum- 
marium  iliud  Statutorum, 
et  in  magnum  Fitzherberti 
Compendiumlndicem,  nee 
Librum  Intrationum,  per- 
commod^  et  laborate(hoc 
mihi  credas)  coliecta  et 
edita  sub  Regini  Mari^, 
prassertim  duo  priora,  in 
oblectationem  et  auxilium 
non  mediocr^  legis  studio- 
sorum,  per  Willielmum 
Rastall  gravissimum  de 
Communi  Banco  Judicem, 
et  virum  strenuum  et  sum- 
mopere  industrium  con- 
gesta,  multa  tamen  extunc 
et  statutorum  Summario  et 
libro  Intrationum  accesse- 
runt :  quern  etiam  habuit 
authorem  liber  de  E)^posi- 
tione  vocabulorum  Juridi- 
corum. 


Domini  Brook  Compen- 
dium editum  fuit  in  anno 
16  Regina3  Eliz.  Con- 
structum  fuit  a  Roberto 
Brook  Equite,  Fori  Placi- 


Sir  William  Stamford,  Knt. 
sometime  of  Gray's  inn,  a 
man  excellently  learned  i|i 
the  common  laws ;  whose 
posterity  prosper  at  this 
day. 

Perkins,  a  little  treatise 
of  certain  titles  of  the 
common  laws,  wittily  and 
learnedly  composed,  and 
published  in  the  reign  of 
King  E.  6.  by  John  Per- 
kins an  Utter-barrister  of 
the  Inner  Temple. 

I  cannot  pretermit  the 
Abridgement  of  the  Sta- 
tutes, and  the  table  to 
Fitzherbert'sgreat  Abridg- 
ment, and  the  Book  of 
Entries,  profitably  and 
painfully  (I  assure  you) 
gathered  and  published  in 
the  reign  of  the  late  Queen 
Mary,  but  especially  the 
first  two,  tending  very 
much  to  the  ease  and  fur- 
therance of  the  professors 
of  the  law,  collected  by 
William  Rastall  a  reverend 
Judge  of  the  court  of  Com- 
mon Pleas,  and  of  great 
industry  ;  many  things 
have  been  since  added 
both  to  his  Abridgement 
of  Statutes^  and  to  the 
Book  of  Entries,  who  ori- 
ginally was  also  the  author 
of  the  book  called  the 
Terms  of  the  Law. 

The  Lord  Brookes  A- 
bridgment,  first  published 
in  anno  16  Reg.  Lliz.  This 
was  gathered  by  Sir  Robert 
Brook,  Knight,  Chief  Jus- 
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lice  of  the  Court  of  Com- 
mon Pleas,  for  his  private 
use,  and  was  published  long 
after  his  decease ;  a  worthy 
and  painftil  wprk,  and  ap 
excellent  repertory  or  ta- 
ble for  the  year-books  of 
the  law :  sed  satius  est  pe- 
tere  fontes  quam  sectari 
rivulos. 

Flowden's  Commenta- 
ries, consisting  of  two  parts, 
both  of  them  learnedly  and 
curiously  polii^ed,  and 
published  by  himself,  the 
one  in  anno  IS  Reg.  ij^liz. 
and  the  other  in  the  21 
year  of  the  same  Queen, 
works  (as  they  well  de3erve) 
with  all  the  professors  of 
the  law  of  high  account. 
The  author  wajs  an  ancient 
apprentice  of  ihe  law,  of 
tne  Middle  Temple,  qf 
great  gravity,  knowledge, 
and  integrity. 

The  Lord  Dyer's  book, 
containing  the  fruitful  and 
-summary  collections  of  that 
leverend  &ther  of  the  law 
Sir  James  Oyer,  Knight, 
late  Chief  Justice  of  the 
Court  of  Common  Fleas, 
far  his  private  use  and  re- 
nembrance,  and  never  in- 
tended by  him  in  this  form 
to  be  made  public;  but 
were  as  he  left  them  im- 
printed after  his  decease  in 
anno  25  Reg.  £liz.  the 
very  original  whereof, writ- 
ten with  bis  own  hand,  I 
have. 


torum  Communiiim  Justi- 
ciario  Frincipali,  U3ui  suo 
proprio,  et  in  lucem  prius 
non  prodiit  quam  author 
ipse  obdormiverat ;  prae- 
clara  quidem  lucubratio, 
et  codicum  legis  repertori- 
um  perquam  utile :  ^^  Sed 
satius  est  petere  fontes 
quam  sectare  rivulos." 

Commentariorum  Plow, 
prima  et  item  altera  par9, 
tam  literati  quam  limate 
politas,  a  seipso  emiss^ 
fuerunt,  prima  in  anno  13 
Reg.  Eliz.  secunda  an.  21. 
ejusdem  Reginae,  opera 
(ut  bene  merentur)  apud 
legiim  professores  singulos 
imprimis  magni  a^stimata. 
Habuerunt  autborem  vi- 
ruqi  jurisperitum  .(quern 
Apprenticium  vocamus) 
mufta  aetate  provectum,  e 
aocietate  Medii  Templi, 
eximias  gravitatis,  scien- 
tiae,  et  integritatis. 

Domini  Dyer  liber,  u- 
tiles  simul  ac  compendio- 
sas  comprehendit  observa- 
tiones  reverendissimi  illius 
legum  patris  Jac.  Dyer 
Equitis,  actionum  Com- 
munium  Curias  Capitalis 
non  ita  pridem  Justicia- 
rius,  in  utilitatem  et  medi- 
tationem  suam  propriam 
designatas ;  quas  author 
ipse  forma  qua  nunc  sunt 
publicari  nunquam  cogi- 
tavit :  verum  quales  post 
obitum  ejus  inventas  anno 
25  Reginas  Elizabethan 
praslo  commissae  fuerunt, 
quarum  quidem  origo  ma- 
nu  sua  propria  conscripta 
penes  me  est. 
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Collectanea  denique  Ma- 
gistri  Lambard  de  Eire- 
narcharum  Officio,  metho- 
dic^ digesta,  juxta  finem 
regni  Elizabethae  Reginae 
publica  devenerunt. 

Servientium  ad  Legem 
antiquitatem  quod  attinet, 
ex  libro  de  Justiciariorum 
Speculo  dilucid^  patet  lib. 
2.  cap.  Des  Loiers  (ubi  de 
legibus  hujus  regni  et  ejus- 
dem  ministris  multo  an- 
te subjugationem  agitur) 
quod  Servientes  ad  Legem 
antiquitus  nominabantur 
Narratores,  i.  Countors  seu 
Counteurs,  quia  brevis  ori- 
ginalis  materiam,  et  ipsis- 
simum  sectae  fundamen- 
turn  complectitur  narratio, 
ex  qu^,  quasi  ex  parte  dig- 
niore,  suam  mutuati  sunt 
demonstrationem  quae  re- 
vera  idem  est  quod  injure 
civili  Libelius :  nee  nomen 
istud  tempore  E.  primi 
amiserunt,  ut  in  statuto  de 
W.  1.  cap.  29.  an.  3  E.  1. 
liquet,  nam  ibi  appellatur 
Serviens  Narrator :  et  per 
statutum  De  Articulis  su- 
per Chartas,  cap.  11.  an. 
28.  E.  1 .  *«  Nest  my  a  en- 
tender,  que  home  ne  poet 
aver  counsell  desCountors, 
et  des  sages  gents,  pour 
lour  donant ;"  ubi  in  hoc 
vocabulo  (Countors)  Ser- 
vientes ad  Legem  inclu- 
duntur,  et  ad  hunc  usque 
diem,  cum  ad  Servientis 
gradum  quisquam  vocetur, 
in  actione  aliqua  reali  jgd 
septum  Curias  Placitorikm 


Lastly,  Master  Lam- 
bard's  Collection  of  the 
CMfice  of  Justices  of  the 
Peace,  methodically  writ- 
ten, was  published  towards 
the  end  of  the  reign  of 
Queen  Elizabeth. 

Concerning  the  antiqui- 
ty of  Serjeants  at  Law,  it 
is  evident  by  the  book  of 
the  Mirror  of  Justices,  lib. 
2.  cap.  Des  Loiers,  which 
treateth  of  the  laws  of  this 
realm,  and  the  ministers 
thereof,  long  before  the 
Conquest,  that  Segeants 
at  Law  were  of  ancient 
times  called  Narratores, 
Countors,  or  Counteors, 
because  the  count  or  de- 
claration comprehended 
the  substance  of  the  origi- 
nal writ,  and  the  very  foun- 
dation of  the  suit,  of  which 
part,  as  of  the  worthiest 
they  took  their  denomina- 
tion, and  is  all  one  in  ef- 
fect, with  that  which  in 
the  civil  law  is  called  Li- 
belius: and  they  lost  not 
that  name  in  the  reign  of 
King  E.  1.  as  it  appeareth 
by  the  statute  of  W.  1.  c. 
29.  an.  3  £.  1.  for  there  he 
is  called  Seijeant  Countor, 
Serviens  Narrator :  and  by 
the  statute  Articuli  super 
Chartas  cap.  11.  anno  28 
E.  1.  ^^  Nest  my  a  in  ten- 
der que  home  ne  point 
aver  counsel  des  Countors 
et  des  sages  gents  pour 
lour  donant ;"  where,  un- 
der this  word  Countors, 
Serjeants  at  Law  are  in- 
cluded, and  until  this  day. 
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W'hen   any  proceeds  Ser- 
jeant, he   doth   count  in 
some  real  action  at  the  bar 
of  the  Court  of  Common 
Pleas;    and    under   these 
words   (sages  gents)    are 
included    Apprentices   at 
law:  but  since  the  reign 
of  E.  1 .  they  have  always 
been  called  Servientes  ad 
Legem  for  their  good  ser- 
vice to  the  commonwealth 
by  their  sound  advice  in 
law;    and   as    in   ancient 
time,  they  that  preserved 
and  kept  the  peace  were 
called  Servientes  Pacis  or 
ad  Pacem,  so  these  men 
are  called  Servientes  Legis 
or  ad  Legem  or  in  Legi- 
bus,  &c.     And  in  that  an- 
cient treatise  of  the  Mirror 
of  Justices  ubi  supra,  Coun- 
teurs  are  described  to  be 
Seijeants  skilful  in  the  law 
of  the  realm,  which  serve 
the  common  people  to  pro- 
nounce and  defend  their 
actions  in  judgment,   for 
their  fee,  whose  duty  is 
there  excellently  describ- 
ed. This  proveth  the  great 
antiquity  of  the  Serjeants 
at  Law.     "  Inter  placita 
de  Parliament'  tent'  apud 
Ashering  anno  19  E.  1." 
in  that  great  case  of  Tho- 
mas de  Weylond  it  is  said, 
Servientes  in  Legibus   & 
consuetudinibus     Anglic 
experti,  &c.  and  in  all  our 
books  of  years  and  terms 
from  the  beginning  there 
is  mention  made  of  them  ; 
as  in  1  E.  3.  22.  Serjeant 
le  Roy,  &c.  and  in  1  E.  S. 


Communiiim  narrat :  et 
sub  hiis  vocabulis  (sages 
gents)  includuntur  juris- 
periti,  quos  Apprenticios 
dicimus.  Sed  a  tempore 
Regis  Ed.  1.  hucusque,  6b 
praeclara  sua  in  rempubl. 

f)rsestita  servitia  per  consi- 
ia  plena  prudentise  et  fide- 
litatis,   Servientes  ad  Le- 
gem dicti  fuerunt;  quem- 
admodum     enim     seculis 
retroactis,  qui  pacem  con- 
servabant  Servientes  Pacis, 
vel  ad  Pacem,  vocabantur, 
hand  aliter  hii  Servientes 
Legis  vel  ad  Legem,  vel  in 
Legibus,  &c.  nominantur. 
Et  vetusto  illo  tractatu  de 
Speculo  Justiciariorum  ubi 
supra,  Counteurs  Servien- 
tes in  patriis  legibus  periti 
describuntur,    populo    ad 
actiones  suas  pronuncian- 
das  et  defendendas  usque 
ad  sententise  examen  pro 
honorario  suo  deservituri ; 
quorum  oflicia  ibid'  pra?- 
clar^   depinguntur.     Hoc 
magnam  antiquitatem  Ser- 
vientiilm   ad    Legem   de- 
monstrat.     "  Inter  placita 
de  Parliament'  tent'  apud 
Ashering  anno  19  Edward 
1."    in   insigni   illo   casu 
Thoraae   de  Weylond,  di- 
cuntur  Servientes  in  Legi- 
bus et  consuetudinibus  An- 
glise  experti,  &c.  et  in  sin- 
gulis nostris  libris  de  annis 
et  terminis,   a  primo,  de 
illis  fit  mentio  ;  ut  in  1  E. 
S.  22.  Serjeant  le  Roy,  &c. 
et  in  1  E.  3.  fol.  16.  de 
Apprenticio    fit    mentio ; 
atque  ex  hoc  verbo  (ap 
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prendre)  dicitur  Appren- 
ticius,  quia  esse  debet  ap- 
prise en  la  ley,  eamque 
ejus  peritiam  per  praelec- 
tionem,  in  Hospitio  illo 
Curiae  cujus  e  societate 
est,  super  statutum  habi- 
tum,  manifest^  indicavit; 
et  Servienti  gradu  proxi- 
mus  est.  Quin  et  dcno- 
minatio  hujusmodi  antiqua 
admodum  est,  et  sic  testa- 
tur,  "  Rotulo  Parliamenti 
in  crastinoEpiphaniae  anno 
20  £.  1.  Rot.  5.  in  dorso  :*' 
actus  sic  se  habet,  '^  De 
Atturnatis  et  Apprenticiis, 
Dominus  Rex  injunxit  Jo- 
banni  de  Mettingham  et 
sociis  suis,  quod  ipsi  per 
eorum  discretionem  pro- 
videant  et  ordinent  certum 
numerum  de  quolibet  co- 
mitatu,  &c.''  Et  sic  ulte- 
rius  affirmatur  ex  arch i vis, 
'^  inter  communia  placita 
tenta  in  Hustingo  Lon- 
don, die  lunae  in  festo  S. 
dementis  Papae,  anno  reg- 
ni  E.  3.  post  Conquestum 
23.  viz.  die  Jovis  proxime 
ante  festum  Sancti  Grego- 
rii  Papas,  anno  Dom.  1348. 
Ego  Johannes  Tavie  Ar- 
miger  lego  animam  meam 
Deo,  &c.  Item  lego  omnia 
tenementa  mea  cum  omni- 
bus pertinentiis  quae  habeo 
in  parte  australi  in  paro- 
chil  Sancti  Andreae,  &c. 
Aliciae  uxori  meae  ad  to- 
tum  terminum  vitae  suae; 
et  quod  post  decessum 
praedictae  Aliciae,  totum 
illud  Hospitium  in  quo 
Apprenticii  legis  habitare 


fol.  16.  there  is  mention  vid.Mr.Amos' 

J  r»  ;»  .  note,  a.  For- 

made  or  an  Apprentice;  tesc. de laudi- 
and   he  is  called  an  Ap-  ^J"»-pi92. 

prentice  of  the  law,  of  this 
word  (apprendre)  for  that 
he  ought  to  be  apprise  in 
la  ley,,  and  hath  manifested 
the  same  by  open  reading 
upon  some  statute  in  that 
Inn  of  Court  whereof  he 
is  fellow,  and  is  next  in 
degree  und^r  a  Seijeant* 
And  this  appellation  is 
very  ancient,  and  so  is 
proved,  "  Rotulo  Parlia- 
menti  in  crastino  Epipha- 
niae  anno  20  E.  I.  Rot.  S. 
in  dorso  :**  the  act  sayeth, 
"  De  Atturnatis  et  Ap- 
prenticiis,  Dominus  Rex 
injunxit  Johanni  de  Met- 
tingham &  sociis  suis,  quod 
ipsi  per  eorum  discretion 
nem,  provideant  et  ordi- 
nent certum  numerum  de 
quolibet  comitatu,"  &c. 
And  so  is  farther  proved  by  . 
a  record,"  inter  communia 
placita  tenta  in  Hustingo 
London,  die  Lunae  in  festo 
Sancti  Clementis  Papae, 
anno  regni  E.  3.  post  Con- 
questum 23.  viz.  die  Jovis 
proxime  ante  festum  Sanc-» 
ti  Gregorii  Papae,  anno 
Domini  1348.  Ego  Jo-^ 
hannes  Tavie  Armiger  lego 
animam  meam  Deo,  &c. 
Item  lego  omnia  tenemeur 
ta  mea  cum  omnibus  perti- 
nentiis quae  habeo  in  parte 
australi  in  parochia  Sancti 
Andreae,  &c.  Aliciae  uxori 
meae  ad  totum  terminum 
vitae  suae;  et  quod  post 
decessum  praedictae  Aliciae^ 
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totum  illud  Hospitium  tn 
quo  Apprenticii  legis  ha- 
bitare  solebant,  per  execu- 
tores  meos,  si  superstites 
fiierint,  &c.  vendatur,  et 
quod  de  pecunia  inde  per- 
cepta  unus  Capellanus  ido- 
neus  pro  anima  mea,  &c. 
celebrand%  dummodo  pe- 
cunia ilia  perseveraverit, 
inveniatur.  Item  lego  to- 
tum illud  tenementum  in 
quo  inhabico  cum  tribus 
shopis,  post  decessum  ip- 
sius  Alicia?,  ad  fabricam 
ecclesias  Sancti  Andreae." 
Out  of  this  record  1  ob- 
serve three  things;  first, 
for  the  antiquity  of  ap- 
prentices  of  the  law,  that 
the  house  of  Chancery  in 
Holbornnow  calledTavie's 
Inn,  had  been  of  ancient 
time,  before  the  three  and 
twentieth  year  of  E.  3. 
(whicli  is  about  two  hun- 
dred sixty  and  four  years 
past)  a  house  of  Court, 
wherein  the  apprentices  of 
the  law  were  wont  to  in- 
habit. 2.  For  the  anti- 
quity and  true  name  of  the 
House  of  Chancery,  right- 
ly called  Tavie^s  Inn.  3. 
That  upon  this  will  the 
ease  in  21  R.  2.  Tit.  De- 
vise, Fitzh.  27*  was  ad- 
judged, that  the  remain- 
der of  the  house  devised 
to  the  said  Alice  for  life, 
belonged  to  the  Parson  of 
the  church  of  Holborn 
and  his  successors.  And 
in'S9  E.  3.  fol.  47.  b»  in 
a  Qiwd  ei  deforceaty  In- 
gleby  Serjeant,  of  coun- 
sel with  the  tenant,  took 


solebant,  per  executores 
meos,  si  superstites  fue- 
rint,  &c.  vendatur,  et  quod 
de  pecunia  inde  percepta 
unus  Capellanus  idoneus 
pro  anima  mea,  &c.  cele- 
brand',  dummodo  pecunia 
ilia  perseveraverit,  inve- 
niatur.  Item  lego  totum 
illud  tenementum  in  quo 
habito  cum  tribus  shopis 
post  decessum  ipsius  Ali- 
ciae  ad  fabricam  Eccles* 
S.  Andreas.'*  Ex  hoc 
monumento  tria  coUigo  ; 
prim*  de  antiquitate  Ap- 
prenticiorum  legis,  quod 
aedes  Cancellarias  in  vico 
Holborne,  modo  Hospi- 
tium  Tavii  ante  annum 
23  E.  3.  (cireiter  annos 
264.  retro  elapsos)  anti- 
quitus  fiierat  hospitium 
curiae,  in  quo  legis  Ap- 
prenticii tempus  solebant 
impendere.  2.  De  anti- 
quitate &  vero  harum 
aedium  Cancellariae  no- 
mine, rectius  dictarum 
Hospitium  Tavii.  3. 
Quod  super  hoc  testamen- 
tum,  de  casu  in  21  R.  2. 
Tit.  Devise  Fitzh.  27.  ju- 
dicium  ferebatur,  quod  re- 
manere  tenementi  pras&tae 
Aliciae  ad  terminum  vitas 
suas  legati,  ad  Rectorem 
ecclesiae  de  Holborne  & 
successores  suos  spectabat. 
Tum  et  39  E.  3.  f.  47.  b. 
in  Quod  ei  deforceat.  In- 
gleby,  Serviena  ad  Legem, 
qui  tenenti  consulebat, 
excepti(H>em  banc  inten- 
debat,  breve  istud  (inquit) 
fundamentum  habet  recor- 
dum,  volumus  igitur  co- 
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gatur  petens  recordum  (a 
quo  breve  hoc  pendet)  in 
certitudine  deponere ;  & 
in  casu  attinctas  &  Scire 
facias  (quse  a  recordis  pen- 
dent) tenens  auditum  re- 
cordi  obtinebit :  Wilby  & 
Skipwith.  Hujusmodi  ex- 
ceptionenot  hoc  loci  nun- 
quam  novimus,  caeterum 
inter  Apprenticios  in  hos- 
pitiis  curias  frequentem 
audivimus.  De  Appren- 
ticiis  satis. 


Modus  creandi  Servi- 
entes  item  antiquissimus ; 
est  enira  per  breve,  quod 
in  registrorum  vetustissi- 
morum  plerisque  inveni- 
tur,  et  in  hunc  diem  in- 
olevit,  sub  hac  formd.  Rex, 
&c.  "Williel'Herlesalu- 
tern  :  quia  de  advisamento 
concilii  nostri  ordinavimus 
vos  ad  statum  &  gradum 
Servientis  ad  Legem,  in 
quindena  Sancti  Michaelis 
proxim'  f  utur',  suscipiend', 
vobis  mandamus  ^rmiter 
injungentes  quod  vos  ad 
statum  &  gradum  pra;dic* 
turn  ad  diem  ilium  in  for- 
ma praedicta  suscipiend' 
ordinetis  et  praeparetis :  et 
hoc  sub  poena  mille  libra- 
rum.  Teste  meipso,  &c.*' 
Unde  in  ejus  honorem  ob- 
servandum  est  !•  Quod 
a   Rege,  de  advisamento 


u 


this  exception  ;  this  writ 
(saith  he)  is  founded  up- 
on a  record  precedent,  and 
therefore  we  pray,  that 
the  demandant  may  put . 
the  record  (whereupon  this 
writ  dependeth)  in  cer- 
tain, and  in  case  of  at- 
taint and  Scire  facias 
(which  depend  upon  re- 
cords) the  tenant  shall 
have  oyer  of  the  record  : 
Wilby  and  Skipwith. 
This  was  never  any  ex- 
ception in  this  place,  but 
we  have  heard  it  often- 
times amongst  the  appren- 
tices in  houses  of  Court 
And  concerning  appren-^ 
tices  of  law  thus  much 
shall  suffice. 

The  manner  of  the  crea- 
tion of  Serjeants  is  also 
most  ancient ;  for  it  is  by 
writ,  which  is  commonly 
found  in  very  ancient  re- 
gisters, and  continued  to 
this  day  in  this  form.  Rex, 
&c.  "  Willielmo  Herle, 
salutem  :,  quia  de  advisa- 
mento concilii  nostri  or- 
dinavimus vos  ad  statum 
&  gradum  Servientes  ad 
Legem,  in  quindena  Sancti 
Michaelis  proxim'  futur' 
suscipiend',  vobis  manda- 
mus firmiter  injungentes, 
quod  vos  ad  statum  &  gra- 
dum prasdictum  ad  diem 
ilium  in  fornpi  predict^ 
suscipiend'  orditietis  & 
pra^paretis:  &  hoc  sub 
poena  mille  librarum. 
Teste  n>eipso,&c."  Where- 
in for  the  dignity  of  him,  it 
is  to  be  observed.  1.  That 
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he  is  called  by  the  King  by 
advice  of  his  council  in 
that  behalf.  2.  By  the 
King's  writ.  3.  The  writ 
is  directed  to  him  in  the 
plural  number,  vobis,  a 
special  mark  of  dignity. 
4.  That  he  is  called  ad  sta- 
tum  &  gradum  Servientis 
ad  Legem :  and  in  the 
act  of  Parliament  of  8  H. 
6.  cap.  10.  of  the  Serjeant 
it  is  said,  when  he  taketh 
the  same  state  upon  him  : 
and  in  the  act  of  Parlia- 
ment of  8  E.  4.  cap.  2. 
Al  creation  des  Seijeants 
del  Ley,  &c.  and  creation 
is  ever  applied  to  dignity. 
But  it  is  true  that  the  said 
writ  is  not  put  into  the 
printed  Register,  no  more 
than  writs  to  call  any  to  be 
a  Baron  of  the  realm,  or 
of  higher  dignity,  for  that 
those  writs  originally  are 
only  de  gratia  Regis ;  and 
such  as  are  published  in 
the  printed  Register  are 
originally  de  jure  legis. 
Of  the  solemnity  of  his 
call,  viz.  his  hood,  robes, 
coif)  and  other  significant 
ornaments,  of  the  great 
and  sumptuous  feast  they 
make,  of  the  rings  of 
gold  they  give,  of  their 
attendants,  and  other  great 
and  honourable  cere^ 
monies,  1  purpose  not  at 
this  time  (being  not  per- 
tinent  to  the  question  I 
have  in  hand)  to  write  any 
thing  at  all. 

'J'heir  ancient  reputation 
is  (I  assure   myself)  the 


concilii  sui  inde,  evoca- 
tur.  2.  Per  breve  Regis, 
3.  Breve  istud  in  plurali 
numero  ad  eum  ablegatur, 
vocabulo  vobis,  dignitatis 
argumento  singulari.  "4. 
Ad  statum  et  gradum  Ser- 
vientis ad  legem**  vocatur. 
Et  in  acto  comitiali  de 
8  Hen.  6.  cap.  1 0.  de  Ser- 
viente  dicitur,  "cum  sta- 
tum eundem  in  se  susci- 
pit:"  et  in  acto  Parlia- 
mentario  de  8  Edw.  4.  cap, 
2.  **  Al  creation  des  Ser- 
jeants del  Ley,  &c."  et 
creatio  dignitatem  semper 
intelligit.  Verum  interea 
est,  quod  dictum  breve  in 
Registrum  excusum  non 
inseritur,  baud  secus  atque 
brevia  ad  promovendum 
aliquem  in  Baronem  reg- 
ni,  vel  ampliorem  digni- 
tatem, eo  quod  istius  mo- 
di brevia  sunt  originalit^r 
de  gratia  Regis  tantum- 
modo ;  &  quse  ad  usus 
publicos  in  Registro  im- 
primuntur,  originaliter  de 
jure  Regis.  De  vocatio- 
nis  ejus  celebritate,  de  ca- 
pitio,  pallio,  capillari,  aliis- 
que  insignibus,  de  appa- 
ratu  epulorum  lautissimo, 
de  auris  annulis  erogatis, 
de  niinistris,  aliisque  mag- 
nificis  de  more  cseremoniis, 
ad  propositam  qua^stionem 
non  attinentibus,  vel  ver- 
bum  quidem  dicere  non 
statuo. 


Honorem  eorum    anti- 
.quum    diuturniorem   esse 
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credo,  eo  quod  vestes  et 
insignia  statui  et  gradui 
suis  olim  solita,  nulla  sur- 
repta  immutatione,  liodie 
usurpant :  plerumque  e- 
nim  fit,  antiquam  cujus- 
que  ordinis  dignitatem 
evanescere  una  cum  ves- 
timenti  immutatione,  sit 
licet  magis  pretiosum,  au- 
licum,  et  splendidum  illud 
novitium.  In  acto  Par- 
liam'  de  24  H.  8.  c.  13. 
(suscepto  tum  statu  tum 
gradu)  multos  assessores 
sublimis  tribunalis  in  cu- 
nk  summas  eminentia^ 
in  Aula  Westmonasteri- 
ense  pnecedit :  sed  in  hoc 
falcem  immittere  nolo, 
cum  de  prascedendo  lex 
nullum  constituit  remedi- 
um,  et  mihi  res  est  cum 
lege  tantum.  De  status 
hujus  et  gradus  antiqui- 
tate  in  venerandi  rerum 
antiquarum  schol^  plura 
didici  r  sed  de  hac  re,  hoc 
satis  superque  :  "et  (hand) 
valeant  qui  contabulatis 
mendaciis  antiquitatem 
superstruunt." 


Ex  Servientibus  hiisce 
tanquam  e  seminario  jus- 
titia^,  cooptantur  Judices ; 
nullus  enim  nisi  Serviens 
Subsellii  Regii,  sive  actio- 
num  communium  Judex, 
vel  Capitalis  Baro  Scac- 
carii,  constitui  potest,  nee 
in  hospitiorum  Servien- 
tium  ad  Legem  unum  vel 
alterum  se  conferre  potest, 
nisi  qui  prius  fuit  Serviens 


better  continued,  because 
they  without  the  least  al- 
teration continue  the  an- 
cient  habits  and  ornaments 
belonging  to  their  state  and 
degree  :  for  most  common- 
\y  the  ancient  reverence  of 
any  profession  vanisheth 
away  with  change  of  the 
ancient  habit,  albeit  the 
newer  be  more  costly, 
courtly,  and  curious.  And 
in  the  act  of  Parliament  of 
24  H.  8.  cap.  13.  he  (hav- 
ing both  statum  &  gradum) 
hath  the  precedency  of  di- 
vers that  sit  on  the  high 
Bench  in  a  court  of  great 
eminency*in  Westminster- 
hall  :  but  seeing  there  is  no 
remedy  given  by  law  for 
precedency,  I  (dealing  on- 
ly  with  matters  in  law) 
mean  not  to  meddle  with 
it:  and  albeit  I  have 
learned  more  of  the  anti- 
quity of  this  state  and  de- 
gree in  the  school  of  ^ve- 
nerable antiquity  ;  yet 
hereof  thus  much  for  this 
time  shall  suffice:  et(haud) 
valeant  qui  contabulatis 
mendaciis  antiquitatem  su- 
perstruunt. 

Of  these  Serjeants,  as 
of  the  seminary  of  justice, 
are  chosen  Judges;  for 
none  can  be  a  Judge,  ei- 
ther of  the  court  of  King's 
Bench,  or  of  the  Common 
Pleas,  or  Chief  Baron  of 
the  Exchequer,  unless  he 
be  a  Serjeant ;  neither  can 
he  be  of  either  of  the  Ser- 
jeants Inns,  unless  he  hath 
been  a  Serjeant  at  Lawj 


•  Note,  a  Ser- 
jeant at  law 
bad  formerly 
precedeuce 
not  only  of  the 
Masters  in 
Chancery,  but 
even  of  the 
King's  Attor- 
ney. 


xlii 


TO   THE   READER. 


[Part  X, 


for  it  is  not  called  Judges 
or  Justices  Inn,  but  Ser- 
jeants Inn ;  for  I  have 
known  Barons  of  the  Ex- 
chequer (that  were  not  of 
the  coif,  and  yet  had  ju- 
dicial places  and  voices) 
remain  in  the  houses  of 
court  whereof  they  were 
fellows,  and  wore  the  ha- 
bit of  apprentices  of  the 
law. 

But  I  persuade  myself 
you  desire  to  read  the 
cases  whereof  I  have  given 
you  a  taste,  &  tempus  est 
veritatis  &  justitiae  sancta 
adire  penetralia :  and 
therefore  here  will  take 
my  leave  of  the  good  stu- 
dent, to  whom  I  wish  with 
his  increase  of  reading 
more  and  more  a  delight 
in  this  study,  an  excellent 
means  to  attain  unto  aug- 
mentation of  venerable 
knowledge  (which  is  one 
of  the  ends  of  my  labours), 
not  knowing  what  better 
thing  to  desire  for  him ; 
and  conclude  with  this 
distich  and  direction, 


ad  legem;  non  enim  Ju- 
dicum  vel  Justiciariorum 
Hospitium  dicitur,  Hos- 
pitium  Servientium  ad 
Legem :  novi  enim  Ba- 
rones  Scaccarii,  hos  qui 
non  fuerunt  de  gradu  de 
la  coife,  (ut  loquimur)  ju- 
dicestamen  vicem  egerunt, 
in  hospitiis  curiae,  quorum 
fuerant  socii,  resedisse,  et 
ex  more  Apprenticiorum 
legis  vestitos  fuisse. 

Tandem  vobis  sit  ani- 
mus, persuasum  me  habeo^ 
casus  illos  evolvendi,  quos 
adhuc  tantum  gustatis,  et 
"  tempus  est  veritatis  et 
justitiae  sancta  adire  pene- 
tralia:" valedicam  igitur 
studioso,  cui,  cum  lectio- 
nis  incremento,  raagis  ma- 
gisque  in  hoc  studio  delec- 
tationem  exopto,  quae  adi- 
tum  ad  venerabilem  sci- 
entiam  augendam  dat  fa- 
cillimum  (quem,  ex  ali- 
is,  statui  sudorum  meo- 
rum  finem),  nesciens  quid 
melius  majusve  ei  vellem  : 
hoc  itaque  disticho  eft  con- 
silio  rem  conficiam, 


Discendi  modus  est  dum  te  nescire  videbis  : 
Disce,  sed  assidu^,  disce,  sed  ut  sapias. 
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THE  CASE  OF  SUTTON'S  HOSPITAL. 


Mich.  10  Jac.  1.  Rot.  574. 


In  the  King's  Bench. 


Be  it  remembered  that  heretofore,  that  is  to  say  in    Pwt  X.— i «. 
Midd.  ss.     the  term  of  the  Holy  Trinity  last  past,  before  the  lord  'i^ffiT?*^*  ®' 

the  King  at  Westminster  came  oimon  Baxter,  gent.  R.S.  andl.L. 
by  George  Cuppledick,  his  attorney,  and  brought  here  into  the 
court  of  the  said  lord  the  King,  then  being  there  his  certain  bill 
against  Richard  Sutton,  Esq.  and  John  Law,  gent,  in  the  cus- 
tody of  the  Marshal,  &c.  of  a  plea  of  trespass,  and  there  are 
pledges  of  prosecuting  to  wit,  John  Doe  and  Richard  Roe, 
which  said  bill  followeth  in  these  words,  ss.  Middlesex,  ss.  Si- 
mon Baxter,  gent,  complaineth  of  Richard  Sutton  and  John 
Law  in  the  custody  of  the  Marshal  of  the  Marshalsea,  of  the 
lord  the  King,  being  before  the  King  himself,  of  that,  that  they, 
on  the  SOrh  day  of  May,  in  the  lOth  year  of  the  reign  of  the 
lord  James,  now  King  of  England,  with  force  and  arms,  &c. 
the  close  and  house  of  him  the  said  Simon,  that  is  to  say,  a  ca- 
pital messuage,  with  the  appurtenances,  called  the  late  dissolved 
Charter-house  besides  Smithfield,  in  the  parish  of  St.  Sepulchre, 
in  the  county  aforesaid,  they  brake  and  entered,  and  other 
wrongs  to  him  did,  against  the  peace  of  the  said  lord  the  now 
King,  to  the  damage  of  the  said  Simon  of  40/.  and  thereof  be 
bringeth  suit,  &c.  And  now  here  at  this  day,  that  is  to  say, 
Friday  next  after  eight  days  of  Saint  Michael  in  this  same 
term;  until  which  day,  the  aforesaid  Richard  and  John  had 
licence  to  imparl  to  the  said  bill,  and  then  to  answer,  &c.  before 
the  lord  the  King  at  Westminster,  come  as  well  the  aforesaid 
Simon  Baxter  by  his  attorney  aforesaid,  as  the  said  Richard  and 
John  by  Thomas  Hay  ward  their  attorney;  and  the  said  Richard 
and  John  *come  and  defend  the  force  and  injury,  when,  &c. —  [  *  1  b.  ] 
And  say  that  they  are  not  thereof  guilty ;  and  of  this  put  them-  P'ea,  Not 
selves  upon  the  country;  and  the  said  Simon  Baxter  likewise;  "*  ^' 
therefore  let  a  jury  come  thereof  before  the  lord  the  King  at  Venire  award- 
Westminster,  on  Saturday  next  after  eight  days  of  Saint  Hila- 
ry,  and  who  neither,  &c.  to  recognize,  &c.  because  as  well,  &c  the  Respite  for 
same  day  is  given  to  the  parties  there,  &c.  from  which  day  the  jury  ^'^^^^"^t  of  Ju- 
aforesaid,  between  the  parties  aforesaid,  of  the  plea  aforesaid  (by 
jurors  thereof  put  between  them)  was  respited,  before  the  lord  the 
King  at  Westminster,  until  Monday  next  after  the  morrow  of 
the  Purification  of  the  blessed  Mary  then  next  following  (un- 
leM|  &c.  shall  before  come)|  for  default  of  jurotrsi  &c«    At  which 
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day  before  the  lord  the  King  at  Westminster,  come  as  well  the 
aforesaid  Simon  Baxter,  as  the  aforesaid  John  Sutton  and  John 
The  jury  ap-      Law,  by  their  attomies  aforesaid;  and  the  said  jurors  being 
pear.  likewise  called,  come,  who  to  say  the  truth  of  the  premises,  be- 

Special  vcr-       ing  chosen,  tried,  and   sworn,  say  upon   their  oath,,  that  one 
T^*^'*  h  f  Thomas  Sutton,  Esq.  long  before  the  time  when  the  trespass 

tlic^frespass,  aforesaid  is  above  supposed  to  be  done,  was  seised  of  and  in  all 
oneT.  s.  was  those  manors  and  lordships  of  Southminster,  Norton,  Little 
*r*d>  *"  ma-  Hallingbury,  otherwise  Hallingbury  Bowchers,  and  Much-Stan- 
nors,  lord-  bridge,  in  the  county  of  Essex,  with  all  and  singular  its  rights, 
shiph,  land.s  members  and  appurtenances  whatsoever;  as  also  of  and  in  all 
a^^r  u^icnancea  ^^^ose  manors  and  lordships  of  Bustingthorp,  otherwise  Busling- 
'  thorp,  and  Dunnesby  in  the  county  of  Lincoln,  with  their 
rights,  members  and  appurtenances  whatsoever;  and  of  and 
in  all  those  manors  of  Salthorp,  otherwise  Saltrop,  otherwise 
Halthrop,  Chilton,  and  Blackgrove,  in  the  county  of  Wilts, 
with  their  rights,  members,  and  appurtenances ;  and  of  and  ia 
all  those  lands,  and  pastures  called  Black-grove,  containing 
by  estimation  200  acres  of  pasture^  with  the  appurtenances  in 
Black-grove,  and  Wroughton,  in  the  county  of  Wilts;  and 
of  and  in  all  those  manors  of  Michenden,  otherwise  Missen- 
den,  otherwise  called  the  manors  of  Mussenden,  in  the 
parish  of  Wroughton,  Lydeyard,  and  Tregose,  in  the  said 
county  of  Wilts,  with  all  and  singular  their  rights, members  and 
appurtenances ;  and  of  all  that  manor  of  Elcomb,  and  the  park 
called  Elcomb-park,  with  the  appurtenances  in  the  said  county 
of  Wilts ;  and  of  and  in  all  that  manor  of  Wattlescote,  other- 
ivise  Wigglescote,  otherwise  Wigglescete,  with  the  appurte- 
nances in  the  said  county  of  Wilts;  and  of  and  in  all  that  ma- 
•  nor  of  Wescot,  otherwise  Wescet,  with  the  appurtenances  in 
the  said  county  of  Wilts ;  and  also  of  and  in  all  those  lands 
and  pastures,  containing  by  estimation  100  acres  of  land,  and 
60  acres  of  pasture,  with  the  appurtenances  in  Wigglescot  and 
Wroughton,  in  the  said  county  of  Wilts;  and  of  and  in  all  that 
manor  of  UiFcot,  with  the  appurtenances  in  the  said  county  of 
[  *  2  a.  ]  Wilts ;  and  also  of  and  in  all  those  two  messuages,  and  *1000 
aicres  of  land,  2000  acres  of  pasture,  300  acres  of  meadow,  and 
SOO  acres  of  wood,  with  the  appurtenances  in  Broad-Hinton,  in 
the  said  county  of  Wilts ;  and  also  of  and  in  all  those  manors 
and  lordships  of  Campes,  otherwise  Campes- Castle,  otherwise 
called  Castle-Camps  with  the  appurtenances,  situate,  lying,  be- 
ing, and  extending  into  the  counties  of  Cambridge  and  Essex 
or  either  of  them,  or  elsewhere  in  the  kingdom  of  England  ;  and 
also  of  and  in  all  that  manor  of  Balsham  in  the  county  of  Cam- 
bridge, with  all  and  singular  the  rights,  members  and  appurte- 
nances whatsoever;  and  also  of  and  in  all  and  singular  those 
messuages  and  lands,  situate,  and  being  in  the  parish  of  Hack- 
ney, and  Tottenham,  in  the  county  of  Middlesex,  with  their 
rights,  members,  anil  Appurtenances  whatsoever,  which  mes- 
suages were  lately  purchased  of  W.  Bower,  Kt.  and  the  said  lands 
in  Tottenham  now  or  late  were  in  the  tenure  or  occupation  of 
William  Benning,  yeoman  ;  and  of  and  in  all  and  singular  the 
manors,  lordships,  messuages,' lands,  tenements,  reversions,  ser- 
vices, f(^e(iings,  pastures,  woods,  advowsons,  patronages  of 
churciiji.  aiMl   hnTf'Jit!,  u^jits  oi"  •)»•)  at'oresaid  Thomas  Sutton, 
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whatsoever,  situate,  lying,  and  being  in  the  said  counties  of  Esser, 
Lincoln,  Wilts,  Cambridge,  and  Middlesex,  or  any  of  them^ 
with  all  and  singular  their  rights,  members,  and  appurtenances 
whatsoever  in  his  demesne  as  of  fee.     And  the  said  jurors  fur-  T.  S.  being  so 
ther  say  upon  their  oath  aforesaid,  that  the  said  Thomas  Sutton  »«i*ed« 
so  thereof  being  seised,  before  the  said  time  when,  &c.  that  is  to 
say,  at  the  fourth  session  of  Parliament  begun  and  holden  by 
prorogation  at  Westminster,  in  the  county  of  Middlesex,  on 
the  9tn  day  of  February,  in  the  seventh  year  of  the  reign  of  our 
lord  James  by  the  grace  of  God  of  England,  France,  and  Ire- 
land King,  Defender  of  the  Faith,  &c.  and  of  Scotland  the 
43d,  and  there  continued  until  the  24th  day  of  July  then  next 
following,  and  then  prorogued  until  the  l6th  day  of  October  then  r  Jac.  i. 
next  following,  amongst  other  things,  it  was  enacted  and  esta-  It  was  enacted 
blished  by  the  authority  of  the  same  Parliament,  as  followeth  **  ^^^^ows. 
in  these  words : 

'*  An  Act  to  confirm  and  enable  the  Erection  and  Establish-  Act  Ret  out 
**  mcnt  of  an  Hospital,  a  free  Grammar-School,  and  sun- 
**  dry  other  Godl}'  and  charitable   Acts  and   Uses,  done 
*^  and  intended  to  be  done  and  performed  by  Thomas  Sat- 
«  ton,  Esq." 

*^  •Humbly  beseecheth  your  Majesty,  your  loyal  and  dutiful  sub-  [  *  2  b,  ] 
ject,  Thomas  Sutton  of  Balsham,  in  the  county  of  Cambridge 
Esq.  that  it  may  please  your  most  excellent  Majesty,  and  the 
Lords  Spiritual  and  Temporal,  and  the  Commons  in  this  pre- 
sent Parliament  assembled,  to  enact,  ordain,  and  establish; 
and  be  it  enacted,  ordained,  and  established  by  the  authority 
aforesaid,  that  in  the  town  of  Hallingbury,  oUierwise  called 
Hallingbury  Bouchers  in  the  county  of  Essex^  there  may  be 
builded  and  erected  (at  the  costs  and  charges  of  your  suppliant) 
one  meet,  fit,  and  convenient  house,  buildings,  and  rooms  for 
the  abiding  and  dwelling  of  such  number  of  poor  people^  men 
and  children,  as  your  suppliant  shall  napae,  limit  and  appoint  to 
be  lodged,  harboured,  abide,  and  be  relieved  there,  and 
for  the  abiding,  dwelling,  and  necessary  use  of  one  school- 
master and  usher  to  instruct  the  said  children  in  reading, 
writing,  and  Latin  and  Greek  grammar,  and  of  one  divine 
and  godly  preacher  to  instruct  and  teach  all  the  rest  of  the 
same  house  in  the  knowledge  of  God  and  his  word,  and  of 
one  master  to  govern  all  these  persons  of,  in,  or  belonging  unto 
the  same  house,  and  that  the  same  shall  and  may  be  called 
and  named  the  hospital  of  Kipg  James,  founded  in  Hallingbury 
in  the  county  of  Essex,  at  the  humble  petition  and  at  the  only 
costs  and  charges  of  Thomas  Sutton,  and  that  the  Right  Reve- 
rend Father  in  God  Richard,  now  Archbishop  of  Canterbury, 
and  his  successors.  Archbishops  there,  Thomas  Lord  Ellesmere 
Lord  Chancellor  of  England,  and  such  as  after  him  shall 
succeed  to  be  Lord  Chancellors  or  Lord  Keepers  of  the  great 
seal  of  England,  for  and  during  the  time  they  shall  so  continue 
or  be  in  the  same  office,  Robert,  Earl  of  Salisbury,  Lord  High 
Treasurer  of  England,  and  such  as  after  him  shall  succeed  to 
be  Lord  Treasurers  of  England,  for  and  during  the  time  they 
shall  continue  or  be  in  the  same  office,  the  Reverend  Father* 
4n  God  Lancelot,  Bishop  of  Ely,  and  his  successors  Bishops 
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tfaere»  Richard,  Bishop  of  Rochester  and  Dean  of  the  cathe* 
dral  church  of  Westminster  and  his  successors  of  and  in  same 
Deanry  of  Westminster,  Sir  Thomas  Foster,  Knight,  one  of 
the  Justices  of  your  Majesty's  court  of  Common  Pleas  usually 
holden  at  Westminster,  SirHenryHobart,  Knight,  yourMajesty's 

[•3a.]     Attorney-ffeneral,  John  *  Overal,  Doctor  of  Divinity,  Dean  of 
the  Cathedral  church  of  St.  Paul  in  London,  and  his  successors 
Deans  there,   Henry  Thursby,  Esquire,  one  of  the  Masters  of 
your  Majesty's  Court  of  Chancery,  Thomas  Fortescue,  Thomas 
Faget,  Geffery  Nightingal,  and  Richard  Sutton,  Esquires,  John 
Lawcy  and  Thomas  Browne,  Gentlemen,  and  such    others   as 
shall  be  from  time  to  time  for  ever  hereafter  chosen  and  nomi- 
nated in  and  to  the  places  and  steads  of  such  of  them  as  shall 
decease,  by  your  suppliant  during  his  life,  and  after  his  decease, 
by  the  most  part  of  them  which  then  shall  be  governors  of  the 
said  hospital,  to  be  and  succeed  in  and  to  the  place  and  places 
of  him  and  them  deceasing,  shall  and  niay  be  the  governors  of 
the  said  hospital,  and  of  tiie  members,  goods,  lands,  revenues, 
and  hereditaments  of  the  same  at  all  times  hereafter  for  ever, 
and  that  the  same  governors  and  hospital  shall  for  ever  here- 
after stand  and  be  incorporated,  established,  and  founded  in 
name  and  in  deed  a  body  politick  and  corporate,  to  have  con- 
tinuance for  ever,  by  the  name  of  the  Governors  of  the  hos- 
pital of  King  James,  founded  in  Hallingbury  in  the  county  of 
Essex,  at  the  humble  petition  and  at  the  only  costs  and  charges 
of  Thomas  Sutton,  Esq.  and  that  they  the  said  governors  may 
have  a  perpetual  succession,  and  that  by  that  name  they  and 
their  succe^^ors  may  for  ever  hereafler  have,  hold,  and  enjoy 
the  manors,  lordships,  messuages,  lunds,  tenements,  and  here- 
ditaments hereafter  mentioned,  without  any  licence  or  paixlon 
for  any  alieuation  of  them  or  any  of  them,  and  without  any 
licence  of  or  for  mortmain,  or  any  other  law  or  statute   to  the 
contrary  notwithstanding,  that  is  to  say,  your  suppliant's   ma- 
nors and   lordships   of  Southminster,  Norton,  Little  Halling- 
bury, alias  Hallingbury  Bouchers,  and  Much  Stambridge  in  the 
county  of  Essex,  with  all  their  and  every  of  their  rights,  mem- 
bers,   and  appurtenances   whatsoever,  and  also  all   those  your 
suppliant's  manors  and  lordships  of  Buslinthorp  andDunnesbye 
\n  the  county  of  Lincoln  with  their  and    either   of  their  rights, 
members,  and  appurtenances  whatsoever,  and  also  all  of  those 
your  suppliant's  manors  of  Salthorp,  alias  Saltrop,  Chilton  and 
iBlackgrove  with  their  and  every  of  their  rights,  members  and 
appurtenances  in  the  said  county  of  Wilis,  and  also  all  those  your 
suppliant's  lands  and  pasture-grounds  called  Blackgrove,  con- 

1^  *  3  b.  ]  taining  by  estimation  *  two  hundred  acres  of  pasture,  with  the 
appurtenances  in  Blackgrove  and  Wroughton  in  the  said  county 
of  Wilts,  and  ako  all  that  your  suppliant's  manor  of  Mihenden, 
otherwise  called  the  manor  of  Mihunden  in  the  parish  of 
Wroughton,  Lydgerde,  and  Tregoce  in  the  said  county  of 
Wilts,  and  all  that  your  suppliant's  manor  of  Elcombe,  and  tlie 
park  called  Elcomb  Park  in  the  said  county  of  Wilts,  and  all 
that  your  suppliant's  manor  of  Wattlescote,  otherwise  called 
Wigglescote,  otherwise  called  ^  Wiglesete,  otherwise  called 
Wikelscete,  in  the  county  of  Wilts,  and  all  that  your  sup- 
plianVn  manor  of  WescotOi  otherwise  call^  Wescete  with  the 
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appurtenances  in  the  said  county  of  Wilts,  and  also  all  those 
your  suppliant's  lands  and  pastures,  containing  by  estimation 
one  hundred  acres  of  land,  and  threescore  acres  cf  pastlire  in 
Wigiescote  and  Wroughton  in  the  said  county  of  Wilts,  and 
also  all  that  your  suppliant's  manor  of  Uffcote  with  the  appur- 
tenances in  the  said  county  of  Wilts,  and  all  those  your  sup- 
pliant's two  messuages  and  one  thousand  acres  of  land,  two 
thousand  acres  of  pasture,    three  hundred  acres  of  meadow, 
and  three  hundred  acres  of  wood  with  the  appurtenances  in 
Brode-Hinton  in  the  said  county  of  Wilts,  and  also  all  those 
your  suppliant's  manors  and  lordships  of  Campes,  otherwise 
called    Compes,    otherwise    called  Campes    Castle,    otherwise 
called   Castle   Campes,  situate,  lying,  being  and  extending  in 
the  counties  of  Cambridge  and  £ssex,  or  in  either  of  them,  or 
elsewhere  within  the  realm  of  England,  and  also  all  that  your 
suppliant's  manor  of  Balsham  in  the  county  of  Cambridge,  with 
all  and  singular  the  rights,  members,  and  appurtenances  thereof  • 
whatsoever,  and  also  all  that  your  suppliant's  messuage  and  lands 
situate  and  being  in  the  parishes  of  Hackney  and  Tottenham 
in  the  county  of  Middlesex,  or  in  either  of  them,  with  their  and 
either  of  their  rights,  members,  and  appurtenances  whatsoever, 
which   said   messuage    was   lately  purchased  of  Sir  William 
Bower,  Knt.  and  the  lauds  in  Tottenham  now  or  late  in  the 
tenure  or  occupation  of  William  Benning,  yeoman,  and  also 
all  and  singular  the  manors,  lordships,  messuages,  lands,  tene- 
ments, reversions,  services,  meadows,  pastures,  woods,  advow- 
sons,  patronages  of  churches,  and  hereditaments   of  your  sup- 
pliant whatsoever,    situate^   lying,  or  being  •  within  the  said     [  ♦  4?  a.  ] 
counties   of  Essex,    Lincoln,     Wilts,    Cambridge,    and    Mid- 
dlesex, or  any  of  them,  with  all  and  every  their   rights,  mem- 
bers, and  appurtenances  whatsoever:   and  also  all  your  sup- 
pliant's letters   patent,    indentures,    deeds,  evidences,    bonds, 
and  writings  concerning  the  premises,  or  any  of  them,  and  all 
such  conditions,    warranties,  vouchers,    action:!,  suits,  entries, 
benefits,  and  demands  as  shall  or  may  be  had  by  any  person 
or  persons,  upon  or  by  reason  of*  them  or  any  of  them,  except 
those  your  suppliant's  manors  or  lordships  of  Littlebury  and 
Hadstoke  in  the  said  county  of  Essex :  and  except  all  your  sup- 
pliant's lands,  tenements,  and  hereditaments  in  Littlebury  and 
Had^tukc  aforesaid,  or  in  either  of  them.  And  that  the  said  go- 
vernors and  their  successors  by  the  same  name,  shall  and  may 
have  power,  ability,  and  aipacity,  to  demise,  lease,  and  grant 
their  said  possessions  and  hereditaments,  and  every  of  them,  and 
to  take,  nc<]uire,  and  purchase,  and  to  sue  and  be  sued,  and 
to  do,  perform,  and  execute  all  and  every  otlier  lawful  act  and 
thing,  good,  necessary,  and  profitable  for  the  said  incorporation, 
in  as  full  and  ample  manner  and  form  to  all  intents,  construc- 
tions, and  purposes,  as  any  other  incorporations  or  body  politick 
or  corporate,  fully  and   perfectly  founded   and   incorporated, 
may  do.  And  that  the  same  governors  and  their  successors  for 
the  time  being  may  have  and  use  a  common  seal  for  the  making, 
granting,  and  demising  of  such  their  demises  and  leases,  and  for 
the  doing  of  all  and  every  other  thing  touching,  or  in  any  wise 
concerning  the  said  incorporation,  in  which  shall  be  engraven  the 
arms  of  the  said  Thomas  Sutton  your  suppliant,  Aud  «iso  \Vi<dX. 
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tfaere»  Richard,  Bishop  of  Rochester  and  Dean  of  the  cathe* 
dral  church  of  Westminster  and  his  successors  of  and  in  same 
Deanry  of  Westminster,  Sir  Thomas  Foster,  Knight,  one  of 
the  Justices  of  your  Majesty's  court  of  Common  Pleas  usually 
holden  at  Westminster,  SirHenryHobart,  Kniffht,  your  Majesty's 

[•3a.]     Attorney-general,  John  *  Overal,  Doctor  of  Divinity,  Dean  of 
the  Cathedral  church  of  St.  Paul  in  London,  and  his  successors 
Deans  there,   Henry  Thursby,  Esquire,  one  of  the  Masters  of 
your  Majesty's  Court  of  Chancery,  Thomas  Fortescue,  Thomas 
Paget,  Geffery  Nightingal,  and  Richard  Sutton,  Esquires,  John 
Lawcy  and  Thomas  Browne,  Gentlemen,  and  such   others   as 
shall  be  from  time  to  time  for  ever  hereafter  chosen  and  nomi- 
nated in  and  to   the  places  and  steads  of  such  of  them  as  shall 
decease,  by  your  suppliant  during  his  life,  and  after  his  decease, 
by  the  most  part  of  them  which  then  shall  be  governors  of  the 
said  hospital,  to  be  and  succeed  in  and  to  the  place  and  places 
of  him  and  them  deceasing,  shall  and  niay  be  the  governors  of 
the  said  hospital,  and  of  tiie  members,  goods,  lands,  revenues, 
and  hereditaments  of  the  same  at  all  times  hereafter  for  ever, 
and  that  the  same  governors  and  hospital  shall  for  ever  here- 
after stand  and  be  incorporated,  established,  and  founded  in 
name  and  in  deed  a  body  politick  and  corporate,  to  have  con- 
tinuance for  ever,  by  the  name  of  the  Governors  of  the  hos^- 
pital  of  King  James,  founfled  in  Hallingbury  in  the  county  of 
Essex,  at  the  humble  petition  and  at  the  only  costs  and  charges 
of  Thomas  Sutton,  Esq.  and  that  they  the  said  governors  uiay 
have  a  perpetual  succession,  and  that  by  that  name  they  and 
their  successors  may  for  ever  hereafter  have,  hold,  and  enjoy 
the  manors,  lordships,  messuages,  lunds,  tenements,  and  here- 
ditaments hereafter  mentioned,  without  any  licence  or  paixlon 
for  any  alieuation  of  them  or  any  of  them,  and  without  any 
licence  of  or  for  mortmain,  or  any  other  law  or  statute   to  the 
contrary  notwithstanding,  that  is  to  say,  your  suppliant's   ma- 
nors and   lordships   of  Southminster,  Norton,  Little  Halling- 
bury, alias  Hallingbury  Bouchers,  and  Much  Stambridge  in  the 
county  of  Essex,  with  all  their  and  every  of  their  rights,  mem- 
bers,   and  appurtenances   whatsoever,  and  also  all   those  your 
suppliant's  manors  and  lordships  of  Buslinthorp  andDunnesbye 
Jn  the  county  of  Lincoln  with  their  and    either   of  their  rights, 
members,  and  appurtenances  whatsoever,  and  also  all  of  those 
your  suppliant's  manors  of  Salthorp,  alias  Saltrop,  Chilton  and 
nlackgrove  with  their  and  every  of  their  rights,  menjbers  and 
appurtenances  in  the  said  county  of  Wilis,  and  also  all  those  your 
suppliant's  lands  and  pasture-grounds  called  Blackgrove,  con- 

1^  *  3  b.  ]  taining  by  estimation  *  two  hundred  acres  of  pasture,  with  the 
appurtenances  in  Blackgrove  and  Wroughton  in  the  said  county 
of  Wilts,  and  aUo  all  that  your  suppliant's  manor  of  Mihenden, 
otherwise  called  the  manor  of  Mihunden  in  the  parish  of 
Wroughton,  Lydgerde,  and  Tregoce  in  the  said  county  of 
Wilts,  and  all  that  your  suppliant's  manor  of  Elcombe,  and  the 
park  called  Elcomb  Park  in  the  said  county  of  Wilts,  and  all 
that  your  suppliant's  manor  of  Wattlescote,  otherwise  called 
Wigglescote,  otherwise  called,  Wiglesete,  otherwise  called 
Wikelscete,  in  the  county  of  Wilts,  and  all  that  your  sup- 
pliant's manor  of  Wescote,  otherwise  call^  Wescele  with  the 
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appurtenances  in  the  said  county  of  Wilts,  and  also  all  those 
your  suppliant's  lands  and  pastures,  containing  by  estimation 
one  handred  acres  of  land^  and  threescore  acres  cf  pasture  in 
Wigiescote  and  Wroughton  in  the  said  county  of  Wilts,  and 
also  all  that  your  suppliant's  manor  of  Uffcote  with  the  appur* 
tenances  in  the  said  county  of  Wilts,  and  all  those  your  sup- 
pliant's two  messuages  and  one  thousand  acres  of  land,  two 
thousand  acres  of  pasture,    three  hundred  acres  of  meadow, 
and  three  hundred  acres  of  wood  with  the  appurtenances  in 
Brode-Hinton  in  the  said  county  of  Wilts,  and  also  all  those 
your  suppliant's  manors  and  lordships  of  Campes,  otherwise 
called    Compes,   otherwise    called  Campes    Castle,    otherwise 
called   Castle   Campes,  situate,  lying,  being  and  extending  in 
the  counties  of  Cambridge  and  £ssex,  or  in  either  of  them,  or 
ebewhere  within  the  realm  of  England,  and  also  all  that  your 
suppliant's  manor  of  Balsham  in  the  county  of  Cambridge,  with 
all  and  singular  the  rights,  members,  and  appurtenances  thereof  • 
whatsoever,  and  also  all  that  your  suppliant's  messuage  and  lands 
situate  and  being  in  the  parishes  of  Hackney  and  Tottenham 
in  the  county  of  Middlesex,  or  in  either  of  them,  with  their  and 
either  of  their  rights,  members,  and  appurtenances  whatsoever, 
which  said  messuage    was  lately  purchased  of  Sir  William 
Bower,  Knt.  and  the  lauds  in  Tottenham  now  or  late  in  the 
tenure  or  occupation  of  William  Benning,  yeoman,  and  also 
all  and  singular  the  manors,  lordships,  messuages,  lands  tene- 
ments, reversions,  services,  meadows,  pastures,  woods,  advow- 
sons,  patronages  of  churches,  and  hereditaments   of  your  sup- 
pliant w^hatsocver,    situate^   lying,  or  being  •within  the  said     [  ♦  4?  a.  ] 
counties   of  Essex,    Lincoln,    ^ilts,    Cambridge,    and    Mid- 
dlesex, or  any  of  them,  with  all  and  every  their   rights,  mem- 
bers, and  appurtenances  whatsoever:  and  also  all  your  sup- 
pliant's lettors   patent,    indentures,    deeds,  evidences,    bonds, 
and  writings  concerning  the  premises,  or  any  of  them,  and  all 
such  conditions,    warranties,  vouchers,    action*;,  suits,  entries, 
benefits,  and  demands  as  shall  or  may  be  had  by  any  person 
or  persons,  upon  or  by  reason  of  them  or  any  of  them,  except 
those  your  suppliant's  manors  or  lordships  of  Littlebury  and 
Hadstoke  in  the  said  county  of  Essex :  and  except  all  your  sup- 
pliant's lands,  tenements,  and  hereditaments  in  Littlebury  and 
Hadstoke  aforesaid,  or  in  either  of  them.  And  that  the  said  go- 
vernors and  their  successors  by  the  same  name,  shall  and  may 
have  power,  ability,  and  capacity,  to  demise,  lease,  and  grant 
their  said  possessions  and  hereditaments,  and  every  of  them,  and 
to  take,  ac<]uire,  and  purchase,  and  to  sue  and  be  sued,  and 
to  do,  perform,  and  execute  all  and  every  other  lawful  act  and 
thing,  good,  necessary,  and  profitable  for  the  said  incorporation, 
in  as  full  and  ample  manner  and  form  to  all  intents,  construc- 
tions, and  purposes,  as  any  other  incorporations  or  body  politick 
or  corporate,  fully  and   perfectly  founded   and   incorporated, 
may  do.  And  that  the  same  governors  and  their  successors  for 
the  time  being  may  have  and  use  a  common  seal  for  the  making, 
granting,  and  demising  of  such  their  demises  and  leases,  and  for 
the  doing  of  all  and  every  other  thing  touching,  or  in  any  wise 
concerning  the  said  incorporation,  in  which  shall  be  engraven  the 
arms  of  the  said  Thomas  Sutton  your  suppliant,  And  also  that 
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tfaere»  Richard,  Bishop  of  Rochester  and  Dean  of  the  cathe* 
dral  church  of  Westminster  and  his  successors  of  and  in  same 
Deanry  of  Westminster,  Sir  Thomas  Foster,  Knight,  one  of 
the  Justices  of  your  Majesty's  court  of  Common  Pleas  usually 
holden  at  Westminster,  SirHenryHobart,  Knight,  your  Majesty's 

[•3a.]     Attorney-general,  John  *  Overal,  Doctor  of  Divinity,  Dean  of 
the  Cathedral  church  of  St.  Paul  in  London,  and  his  successors 
Deans  there,   Henry  Thursby,  Esquire,  one  of  the  Masters  of 
TOur  Majesty's  Court  of  Chancery,  Thomas  Fortescue,  Thomas 
Faget,  Geffery  Nightingal,  and  Richard  Sutton,  Esquires,  John 
Lawcy  and  Thomas  Browne,  Gentlemen,  and  such    others  as 
shall  be  from  time  to  time  for  ever  hereafter  chosen  and  nomi- 
nated in  and  to  the  places  and  steads  of  such  of  them  as  shall 
decease,  by  your  suppliant  during  his  life,  and  after  his  decease, 
by  the  most  part  of  them  which  then  shall  be  governors  of  the 
said  hospital,  to  be  and  succeed  in  and  to  the  place  and  places 
of  him  and  them  deceasing,  shall  and  n)ay  be  the  governors  of 
the  said  hospital,  and  of  tne  members,  goods,  lands,  revenues, 
and  hereditaments  of  the  same  at  all  times  hereafter  for  ever, 
and  that  the  same  governors  and  hospital  shall  for  ever  here- 
after stand  and  be  incorporated,  established,  and  founded  in 
name  and  in  deed  a  body  politick  and  corporate,  to  have  con- 
tinuance for  ever,  by  the  name  of  the  Governors  of  the  hos^- 
pital  of  King  James,  founfled  in  Hallingbury  in  the  county  of 
Essex,  at  the  humble  petition  and  at  the  only  costs  and  charges 
of  Thomas  Sutton,  Esq.  and  that  they  the  said  governors  may 
have  a  perpetual  succession,  and  that  by  that  nume  they  and 
their  succe^^ors  may  for  ever  hereafter  have,  hold,  and  enjoy 
the  manors,  lordships,  messuages,  lunds,  tenements,  and  here- 
ditaments hereafter  mentioned,  without  any  licence  or  pardon 
for  any  alienation  of  them  or  any  of  them,  and  without  any 
licence  of  or  for  mortmain,  or  any  other  law  or  statute   to  the 
contrary  notwithstanding,  that  is  to  say,  your  suppliant's   ma- 
nors and   lordships   of  Southminster,  Norton,  Little  Halling- 
bury, alias  Hallingbury  Bouchers,  and  Much  Stambridge  in  the 
county  of  Essex,  with  all  their  and  every  of  their  rights,  mem- 
bers,   and  appurtenances   whatsoever,  and  also  all   those  your 
suppliant's  manors  and  lordships  of  Busliuthorp  andDunnesbye 
Jn  the  county  of  Lincoln  with  their  and    either   of  their  rights, 
members,  and  appurtenances  whatsoever,  and  also  all  of  those 
your  suppliant's  manors  of  Salthorp,  alias  Saitrop,  Chilton  and 
olackgrove  with  their  and  every  of  their  rights,  members  and 
appurtenances  in  the  said  county  of  Wilis,  and  also  all  those  your 
suppliant's  lands  and  pasture-grounds  called  Blackgrove,  con- 

1^  *  3  b.  ]  taining  by  estimation  *  two  hundred  acres  of  pasture,  with  the 
appurtenances  in  Blackgrove  and  Wroughton  in  the  said  county 
of  Wilts,  and  aUo  all  that  your  suppliant's  manor  of  Mihenden, 
otherwise  called  the  manor  of  Mihunden  in  the  parish  of 
Wroughton,  Lydgerde,  and  Tregoce  in  the  said  county  of 
Wilts,  and  all  that  your  suppliant's  manor  of  Elcombe,  and  the 
park  allied  Elcomb  Park  in  the  said  county  of  Wilts,  and  all 
that  your  suppliant's  manor  of  Wattlescote,  otherwise  called 
Wigglescote,  otherwise  called,  Wiglesete,  otherwise  called 
Wikelscete,  in  the  county  of  Wilts,  and  all  that  your  sup- 
pliant's manor  of  Wescote,  otherwise  call^  Wesceie  with  the 
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appurtenances  in  the  said  county  of  Wilts,  and  also  all  those 
your  suppliant's  lands  and  pastures,  containing  by  estimation 
one  hundred  acres  of  land^  and  threescore  acres  cf  pasture  in 
Wigiescote  and  Wroughton  in  the  said  county  of  Wilts,  and 
also  all  that  your  suppliant's  manor  of  Uffcote  with  the  appur* 
tenances  in  the  said  county  of  Wilts,  and  all  those  your  sup- 
pliant's two  messuages  and  one  thousand  acres  of  land,  two 
thousand  acres  of  pasture,    three  hundred  acres  of  meadow, 
and  three  hundred  acres  of  wood  with  the  appurtenances  in 
Brode-Hinton  in  the  said  county  of  Wilts,  and  also  all  those 
your  suppliant's  manors   and  lordships  of  Campes,  otherwise 
called    Compes,   otherwise    called  Campes    Castle,    otherwise 
called    Castle   Campes,  situate,  lying,  being  and  extending  in 
the  counties  of  Cambridge  and  Essex,  or  in  either  of  them,  or 
elsewhere  within  the  realm  of  England,  and  also  all  that  your 
suppliant's  manor  of  Balsham  in  the  county  of  Cambridge,  with 
all  and  singular  the  rights,  members,  and  appurtenances  thereof  • 
whatsoever,  and  also  all  that  your  suppliant's  messuage  and  lands 
situate  and  being  in  the  parishes  of  Hackney  and  Tottenham 
in  the  county  of  Middlesex,  or  in  either  of  them,  with  their  and 
either  of  their  rights,  members,  and  appurtenances  whatsoever, 
which  said   messuage    was  lately  purchased  of  Sir  William 
Bower,  Knt.  and  the  lands  in  Tottenham  now  or  late  in  the 
tenure  or  occupation  of  William  Benning,  yeoman,  and  also 
all  and  singular  the  manors,  lordships,  messuages,  lands,  tene- 
ments, reversions,  services,  meadows,  pastures,  woods,  advow- 
sons,  patronages  of  churches,  and  hereditaments   of  your  sup- 
pliant whatsoever,    situatr^   lying,  or  being  •  within  the  said     [  ♦  4?  a.  ] 
counties   of  Essex,    Lincoln,    ^ilts,    Cambridge,    and    Mid- 
dlesex, or  any  of  them,  with  all  and  every  their   rights,  mem- 
bers, and  appurtenances  whatsoever:   and  also  all  your  sup- 
pliant's letters   patent,    indentures,    deeds,  evidences,    bonds, 
and  writings  concerning  the  premises,  or  any  of  them,  and  all 
such  conditions,    warranties,  vouchers,    action^,  suits,  entries, 
benefits,  and  demands  as  shall  or  may  be  had  by  any  person 
or  persons,  upon  or  by  reason  of*  them  or  any  of  them,  except 
those  your  suppliant's  manors  or  lordships  of  Littlebury  and 
Hadstoke  in  the  said  county  of  Essex :  and  except  all  your  sup- 
pliant's lands,  tenements,  and  hereditaments  in  Littlebury  and 
Hadstoke  aforesaid,  or  in  either  of  them.  And  that  the  said  go- 
vernors and  their  successors  by  the  same  name,  shall  and  may 
have  power,  ability,  and  capacity,  to  demise,  lease,  and  grant 
their  said  possessions  ond  hereditaments,  and  every  of  them,  and 
to  take,  ac<]uire,  and  purchase,  and  to  sue  and  be  sued,  and 
to  do,  perform,  and  execute  all  and  every  other  lawful  act  and 
thing,  good,  necessary,  and  profitable  for  the  said  incorporation, 
in  as  full  and  ample  manner  and  form  to  all  intents,  construc- 
tions, and  purposes,  as  any  other  incorporations  or  body  politick 
or  corporate,  fully  and   perfectly  founded   and   incorporated, 
may  do.  And  that  the  same  governors  and  their  successors  for 
the  time  being  may  have  and  use  a  common  seal  for  the  making, 
granting,  and  demising  of  such  their  demises  and  leases,  and  for 
the  doing  of  all  and  every  other  thing  touching,  or  in  any  wise 
concerning  the  said  incorporation,  in  which  shall  be  engraven  the 
arms  of  the  said  Thomas  Sutton  your  suppliant,  And  also  that 
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it  may  be  further  enacted  by  the  authority  aforesaid,  and  be  it 
enacted  by  the  authority  aforesaid,  that  yonr  suppliant  during 
his  life,  and  the  said  governors  and  their  successors  for  the  time 
being,  or  the  most  part  of  them,  after  his  decease,  shall  and 
may  have  full  power  and  lawful  authority  to  break,  alter, 
and  change  the  said  seal.  And  that  your  said  orator  during  his 
life^  and  the  said  governors  and  their  successors  for  the  time 
being,  or  the  most  part  of  them,  after  his  decease,  shall  and 
may  have  full  power  and  authority  to  nominate  and  appoint, 
and  shall  and  may  nominate  and  appoint,  when  and  as  often 
as  he  and  they  shall  think  good,  such   person  and  persons 

[  *  4  b.  ]  as  he  and  they  shall  think  meet  to  be  master,  *  preacher, 
schoolmaster,  usher,  poor  men,  poor  children,  and  officers 
of  the  said  hospital,  and  when  any  of  them  by  death,  re- 
signation, deprivation,  or  otherwise,  shall  become  void,  shall 
and  may  within  one  month  next  after  such  avoidance,  by 
writing  under  their  said  common  seal,  nominate  and  appoint 
one  or  more  learned,  godly,  and  discreet  and  meet  men  and 
persons  to  be  master,  preacher,  schoolmaster,  usher,  poor  men, 
poor  children,  and  officers  in  the  places  of  them  and  every  of 
them  so  deceasing,  resigning,  or  otherwise  becoming  void:  and 
that  in  case  the  said  governors  and  their  successors  for  the  time 
being,  or  the  most  part  of  them,  shall  not  within  one  month 
after  such  avoidance  make  such  nomination  and  appointment  as 
aforesaid,  that  then  and  so  often,  and  in  every  such  case,  from 
and  after  the  decease  of  your  said  orator,  it  shall  and  may  be 
lawful  to  your  Majesty,  your  heirs  and  successors,  by  your  let- 
ters patent  under  the  great  seal  of  England,  to  nominate  and 
appoint  some  meet,  godly  and  learned  men  in  and  to  the  places 
void,  by  such  default  of  the  said  governors  and  their  successors 
for  the  time  being,  or  the  most  part  of  them,  as  is  aforesaid: 
and  that  it  shall  and  may  be  lawful  to  and  for  the  said  master, 
preacher,  schoolmaster,  usher,  poor  people,  poor  children,  and 
officers  of  the  said  hospital  to  remain,  assemble,  be  and  cohabit 
together  in  the  said  house,  buildines  and  hospital.  And  that  it 
may  be  further  enacted  by  the  authority  aforesaid,  and  be  it 
enacted  by  the  authority  aforesaid,  that  your  said  suppliant  dur- 
ing his  life,  and  that  the  said  governors  and  their  successors  for 
the  time  being,  or  the  most  part  of  them,  after  his  decease,  shall 
and  may  have  full  power  and  authority,  under  the  said  common 
seal,  to  make,  ordain,  set  down,  and  prescribe  such  rules,  ata- 
iutes,  and  ordinances  for  the  order,  rule,  and  government  of  the 
said  hospital,  and  of  the  said  master,  preacher,  schoolmaster, 
usher,  poor  men,  poor  children  and  officers,  and  their  succes- 
sors, and  for  their  and  every  of  their  stipends  and  allowances, 
for  or  towards  their  or  any  of  their  maintenance  and  relief  as 
to  your  said  suppliant  during  his  life,  and  the  said  governors  and 
their  successors  for  the  time  being,  or  the  most  part  of  them, 
after  his  decease,  shall  seem  meet  and  convenient,  and  that  the 
same  orders,  rules,  statutes,  and  ordinances  so  by  him,  them, 

[  *  5  a«  ]  or  any  of  them  made,  set  *  down,  and  prescribed  aS  aforesaid, 
shall  be  and  stand  in  full  force  and  strength  in  law,  the  same  not 
being  repugnant  nor  contrary  to  your  Majesty's  prerogative 
royal,  nor  to  (he  laws  or  statutes  of  this  your  Majesty's  realm  of 
England,  nor  to  any  ecclesiastical  canons  or  constitutions  of  the 
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church  of  England  then  in  force  and  use.  And  that  your  sup- 
pliant during  his  life,  and  the  said  governors  and  their  succes- 
sors for  the  time  being,  or  the  most  part  of  them,  and  such  of 
them  as  your  suppliant  shall  thereto  appoint  and  nominate,  shall 
and  may,  after  the  decease  of  your  said  suppliant,  have  power 
and  authority  to  visit  the  said  hospital,  and  to  order,  reform,'and 
redress  all  disorders  and  abuses  in  and  touching  the  government 
and  disposing  of  the  same,  and  further  to  censure,  suspend,  and 
deprive  the  said  master,  preacher,  schoolmaster,  usher,  poor 
men,  poor  children,  and  officers  for  the  time  being,  and  every 
or  any  of  them,  as  to  him  and  them  shall  seem  just,  fit,  and 
convenient,  so  always  that  no  visitation,  act,  or  thing,  in  or 
touching  the  same,  be  had,  made,  or  done,  other  than  by  your 
suppliant  during  his  life,  or  the  said  governors  and  their  succes- 
sors for  the  time  being,  or  the  most  part  of  them  after  his  de- 
cease, or  by  such  of  them  as  your  suppliant  shall  thereunto  no- 
minate and  appoint.  And  also,  that  it  may  be  further  enacted 
by  the  autliority  aforesaid,  and  be  it  enacted  by  the  authority 
aforesaid,  that  the  said  preacher  and  minister  of  the  won}  of 
God,  which  shall  be  placed  in  the  said  hospital  to  and  for  the 
uses  and  purposes  aforesaid,  from  time  to  time  hereafter  shall 
and  may  enter  into,  have,  hold,  and  enjoy  the  rectory  and  par- 
sonage of  Hallingbury  aforesaid,  in  and  to  his  own  proper  use 
and  behoof,  for  and  during  so  long  time  as  he  shall  be  preacher 
and  minister  there,  without  any  other  presentation  or  admis- 
sion, institution  or  induction,  and  that  no  lease  shall  hereafter 
be  made  of  the  said  parsonage,  or  of  any  part  or  portions  there- 
of, other  than  such  as  shall  determine  and  end  when  and  as 
soon  as  any  such  person  as  shall  be  the  preacher  or  minister  of 
and  in  the  said  hospital,  when  the  same  lease  shall  be  made^ 
shall  decease  or  resign,  leave  or  be  put  out  and  removed  from 
his  said  place  of  preacher  or  minister  of  and  in  the  said  hospi- 
tal, saving  always  and  reserving  to  your  Majesty,  your  heirs  and 
successors,  and  to  all  and  every  other  person  and  persons,  *  bo-  [  ^  5  b.  3 
dies  politick  and  corporate,  their  heirs  and  successors,  other 
than  your  suppliant  and  his  heirs,  and  the  person  and  |>ersona 
from  whom  the  same  were  purchased  and  their  heirs,  claiming 
only  as  heirs,  all  such  estate,  right,  title,  condition,  claim,  pos- 
session, rents,  services,  commons,  demands,  actions,  remedies, 
recoveries,  terms,  interests,  forfeits,  commodities,  advantages, 
and  hereditaments  whatsoever,  which  they  or  any  of  them  shall 
or  may  have,  or  of  right  ought  to  have,  of,  in,  to,  or  out 
of  the  premises,  or  any  of  them,  or  any  part  thereof,  as  if  this 
act  had  never  been  had  or  made,  other  than  fine  or  fines  of  or  for 
any  alienation  of  the  premises  or  any  part  or  parcel  thereof,  and 
other  than  respites  of  homage,  or  fines  for  non-payment  of  res- 
pites of  homage,  at  any  time  hereafter  to  be  demanded,  and 
other  than  title  and  right  of  liberty  or  liberties  to  enter  into  the 
same,  or  any  of  them,  for  or  by  reason  of  any  statute  hereto- 
fore made  for,  concerning,  or  against  any  alienation  or  mort-y 
,  inaia  prout  per  eundem  actum  inter  alia  plenitts  apparet!*  And  ,^^  ^^^  ^g 
further  the  said  jurors  say  upon  their  oath  aforesaid,  that  Tho-  before  the 

aforesaid  time 
when,  &c.  was  seised  in  fee  of  a  messuage  called  H.  house,  otherwise  the  late  dissolved  charter- 
house, and  ot*  certain  land,  &c.;  and  which  said  messuage  is  the  messuage  in  the  declaration 
moQUomed. 
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mas,  then  and  now  Earl  of  Suffolk,  Lord  Chamberlain  of  the 
King's   household,  before  the   aforesaid    time  when,  &c.  was 
seised  of  and  in  a  certain  capital   messuage  or  mansion  house, 
called  or  known  by  the  name  of  Howard-house,  otherwise  call- 
ed the  late  dissolved  Charter-house,  besides  Smithfield,  situate, 
lying,  and  being  in  the  county  of  Middlesex,  with  all  and  sin- 
gular rights,  members,  and  appurtenances  to  the  same  belongs 
ing  and  appertaining,  and  all  that  orchard  and  garden  with  the 
appurtenances,  thereunto  likewise  belonging  and  appertaining, 
and  of  and  in  all  that  parcel  of  land  with    the  appurtenances, 
commonly  called    Pardon    Church-yard,  and  of  all   those  two 
messuages  or  tenements,  and*two  closes  of  land  with  the  appur- 
tenances thereunto  belonging,  commonly  called  Welbech,  situ- 
ate^ lying,  and  being  in  the  said  county  of  Middlesex,  whereof 
the  amresaid  capital  messuage  with  the   appurtenances,  in  the 
declaration  aforesaid   mentioned  is,  and   at  the  aforesaid  time 
when  it  is  above  supposed  the  trespass  aforesaid  to  be  done,  as 
also  from  time  whereof  the  memory  of  men  is  not  to  the  contra- 
ty^  was  parcel,  in  his  demesne  as  of  fee;  and  so  thereof  being 
seised,  the  said  now  Earl  of  Suffolk,  before  the  said  time  when, 
9  May  9  Jacl.  8cc.  that  is  to  say,  on  the  9th  day  of  May  in  the  9th  year  of  the 
The  said  earl     reign  of  the  now  King  James  of  England,  &c.  at  Westminster, 
between  the      ^^  ^^^  county  of  Middlesex,  by  his  certain  indenture,  between 
said  Earl,  and   him  the  said  now  Earl,  by  the  name  of  the  Right  Noble  Tho- 
one''"  rf  ^^^     ™*®  ^**'  ^^  Suffolk,  Lord  Chamberlain  of  the  most  honorable 
r  •  6  a.  1     household  of  the  Lord  the  King,  *and  Theophilus  Lord  How- 
ard, son  and  heir  apparent   of  the  said   Earl   of  Suffolk,  and 
Thomas,  Earl   of  Arundel   and    Surrey,  and  William,    Lord 
Howard  of  Nawarde  in  the  County  of  Cumberland  of  the  one 
And  the  said     p^rt,  and  the  aforesaid  Thomas  Sutton,  by  the  name  of  Thomas 
T.  8.  of  the       Sutton   of  Balsham*    in  the  county  of  Cambridge,  Esq.   on 
other  part.        ^^  other  part  made,  and   within   six  months   then  next  fol- 
lowing, in   the   court  of  the    said   lord    the    King  of  Com- 
OalyinroUed     Bfion  Pleas,  at  Westminster  aforesaid,  then  being  in  due  man- 
th^**  tot°*^  *^      ^^^  ^^  record  inrolled,  according   to  the  form   of  the   statute 

in  such  case  made  and   provided,  one  part  of  which,  sealed 
as  well  with  the  seal  of  the  aforesaid  Thomas  now  Earl  of  Suf- 
folk, as  with  the  seals  of  the  aforesaid  Theophilus  Lord  How- 
ard,   Thomas    Earl  of  Arundel   and    Surrey,  William    Lord 
In  considera-     Howard,  to  the  jurors  aforesaid  in  evidence  shewed,  bearing 
tioni3,oooi.by  j^jg  t|jg  game  day  and  year,  for  and  in  consideration  of  the  sum 
the  Mdd  Earl^  ®f  lS,000i.  of  good  and  lawful  money  of  England,  by  the  said 
paid,  bargain-    Thomas  Sutton,  to  the  aforesaid  Thomas,   Earl  of  Suffolk,  in 
ed,  and  sold      hand  payed,  bargained,  and  sold,  all  and  singular  the  premises, 
called  the^ate   with  the  appurtenances,  being  called  the  late  dissolved  Char- 
dissoWed  ter-house,  besides  Smithfield,  in  the  said  county  of  Middlesex, 

&c!lto  thlTaTd  w*»ereof»  &c.  to  tlie  said  Thomas  Sutton,  to  have  and  to  hold, 
T.  S.  in  fee.  to  him  and  his  heirs  for  ever,  to  the  only  use  and  behoof  of  the 
Indenture  set  said  Thomas,  his  heirs  and  assigns  for  ever ;  the  tenure  of  which 
o"t«  indenture  followeth  in  these  words,  *^  This  indenture  made  the 

ninth  day  of  May,  in  the  ninth  year  of  the  reign  of  our  sove- 
reign Lord  James,  by  the  grace  of  God  King  of  England, 
France  and  Ireland,  defender  of  the  faith,  &c.  and  of  Scotland, 
the  four  and  fortieth,  between  the  right  honourable  Thomas, 
Earl  of  Suffolk,  Lord  Chamberlain  of  the  King's  Majesty's 
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most  honourable  household,  the  right  honourable  Theophilus 
Lord  Howard,  son  and  heir  apparent  of  the  said  Earl  of  Suffolk, 
the  right  honourable  Thomas  Earl  of  Arundel  and  Surrey,  and 
the  right  honourable  William  Lord  Howard,  of  Naward  in  the 
county  of  Cumberland  on  the  one  party,  and  Thomas  Sutton 
of  Balsham  in  the  county  of  Cambridge,  Esq.  on  the  other  par- 
ty, witnesseth,  that  the  said  right  honourable  Thomas  Earl  of 
Suffolk,  Theophilus  Lord  Howard,  Thomas  Earl  of  Arundel 
and  Surrey,  and  William  Lord  Howard,  for  and  in  considera- 
tion of  the  sum  of  thirteen  thousand  pounds  of  good  and  law- 
ful money  of  England,  to  the  said  Thomas  Earl  of  Suffolk  in 
hand  before  the  sealing  and  delivery  of  these  presents  by  the 
said  Thomas   Sutton   well   and  truly  satisfied,  contented   and 
payed,  whereof  and  wherewith  they  and  every  of  them  acknow- 
ledge  themselves   fully  satisfied,   contented,    *  and  paid,  and    [  *  6  b,  ] 
thereof  and  of  every  part  and  parcel  thereof  do  clearly  acquit, 
exonerate,  and  discharge  the  said  Thomas  Sutton,  his  heirs, 
executors,  and  administrators,  and  every  of  them  for  ever  by 
these  presents,  have  granted,  aliened,  bargained,  sold,  convey- 
ed, and  confirmed,  and  by  these  presents  do  for  them  and  their 
heirs  fully,  clearly,  and  absolutely  grant,  alien,   bargain,  sell, 
convey  and    confirm  unto   the  said  Thomas   Sutton,   his  heirs 
and  assigns  for  ever,  all  that  capital  messuage  or  mansion  house, 
commonly  called  or   known  by   the  names  of  Howard-house, 
otherwise  called  the  late  dissolved  Charter-house  besides  Smith- 
field,  situate  and  being  within  the  county  of  Middlesex,  with 
all  and  singular  the  rights,  members,  and  appurtenances  there- 
unto belonging  and  appertaining,  and  all  that  orchard  and  gar- 
den with  the  appurtenances  thereunto  likewise  belonging  and 
appertaining,  and  all  that  parcel  of  land  and  ground  with  the 
appurtenances  commonly  called  Pardon  Church-yard ;  and  all 
those  two  messuages  or  tenements  and  two  closes  of  land  and 
ground  with  the  appurtenances  thereunto  adjoining,  commonly 
called  Welbech,  situate,  lying,  and  being  in  the  said  county  of 
Middlesex ;  and  also  all  and  singular  messuages,  houses,  edi- 
fices, buildings,  bams,  stables,  dove-houses,  courts,  folds,  cur- 
tilages, yards,  orchards,  gardens,  shops,  cellars,  soUers,  closes, 
inciosures,  waste  grounds,  tithes,  oblations,  obventions,  fruits, 
profits,    alterages,   ways,    waters,    rents,    reversions,    services, 
waifs,  strays,  goods  of  felons,  outlaws,  and  fugitives,  and  all 
other  franchises,  liberties,  privileges,  jurisdictions,  profits,  emo- 
luments, commodities^  hereditaments,  and  appurtenances  what- 
soever, by  what  name  or  names  soever  the  same  be  called  or 
known,  to  the  said  capital  messuage  or  mansion-house  called 
Howard-house,  or  the  late  dissolved    Charter-house   besides 
Smithfield,  and  other  the  before   mentioned  premises,  and  to 
every  or  any  of  them  lying,  belonging,  or  in  any  wise  apper- 
taining, or  to  or  with  the  same,  every,  or  any  of  them  usually 
held,  occupied,  or  enjoyed,  or  acce{)ted,  reputed,  taken,  known, 
demised,  used,  or  letten  as  part,  parcel,  or  member  of  them, 
or  any  of  them ;  and  also  the  reversion  and  reversions,  remain- 
der and  remainders  whatsoever  of  all  and  singular  the  premises 
with  the  appurtenances;  and  all  rents  and  yearly  profits  whatso- 
ever reserved  upon  any  demise,  *  lease,  estate,  or  grant,  de-     [  *  7  »•  ] 
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tnises,  leases,  estates,  or  grants,  heretofore  made  or  granted  of 
the  before  mentioned  premises,  or  of  any  part  or  parcel  there- 
of: and  also  all  the  estate,  right,  title,  interest,  use,  possession, 
reversion,  remainder,  claim,  and  demand  whatsoever  of  them 
the  said   Thomas  Earl  of  Suffolk,  Theophilus  Lord    Howard, 
Thomas  Earl  of  Arundel  and  Surrey,  and  William  Lord  How- 
ward,  and  of  every  of  them,  of,  in,  or  unto  the  said  capital  mes- 
suage, or  mansion-house,  commonly  called  Howard-house,  or 
the  late  dissolved  Charter-house  besides  Smithfield,  and  other 
the  before  mentioned  premises,  or  of,  in,  or  unto  every  or  any 
part  or  parcel  thereof.    And  farther  the  said  right  honourable 
Thomas  Earl  of  Suffolk,  Theophilus  Lord  Howard,  Thomas 
Earl  of  Arundel  and  Surrey,  and  William  Lord  Howard,  for 
the   considerations,  aforesaid,    have  granted,    bargained,   and 
sold,  and  by  these  presents  do  grant,  bargain,  and  sell  unto 
the  said  Thomas  Sutton,  his  heirs  and  assigns  for  ever,  all  and 
every  the  deeds,  evidences,  charters,  writings,  counterpains  of 
lease  and  leases,    indentures,   exemplifications,  letters  patent, 
transcripts  of  fines  and  recoveries,  terrers,  court-rolls,  surveys, 
presentments,  boundaries,  escrips,  and  muniments  whatsoever 
touching  or  in  any  wise  only  concerning  the  said  capital  mes- 
suage or  mansion-house,  and  other  the  beforementioned  premises, 
or  any  part  or  parcel  thereof  only :  to  have  and  to  hold  the  said 
capital  messuage  or  mansion-house,  called  Howard-house^  or 
the   late  dissolved  Charter-house  besides   Smithfield,   houses, 
buildings,  orchards,  gardens,  closes,  inclosures,  tenements,  and 
hereditaments,  and  all  other  the  premises  before,  in,  or  by  these 
presents  bargained  and  sold,  or  mentioned,  intended,  and  meant 
to  be  bargained  and   sold,  and  every  part  and   parcel  thereof 
with  the  appurtenances  unto  the  said  Thomas  Sutton,  his^  heirs 
and  assigns  for  ever,  to  the  sole,  only,  and  proper  use  and  be- 
hoof of  him  the  said  Thomas  Sutton,  his  heirs  and  assigns  for 
evermore,  absolutely,  without  any   manner  of  condition,   re- 
demption or  revocation  in  any  wise.  And  the  said  Thomas  Earl 
of  Suffolk,  and  his  heirs,  the  said  capital  messuage  or  numsicm 
bouse  called  Howard-house,  or  the  Charter-house,  and  all  and 
singular  other  the  before  mentioned  premises,  with  all  their  and 
every  of  their  appurtenances,  and  every  part  and  parcel  thereof, 
unto  the  said  Thomas  Sutton,  his  heirs  and  assigns  for  ever,  in 
manner  and  form  aforesaid,  against  him  the  said  Thomas  Earl 
of  Suffolk,  and  his  heirs,  and  all  and  every  other  person  and  per- 
sons lawfully  claiming  by,  from,  or  under  him,  shall  and  will 
C  *  7  b.  ]     warrant  and  for  evermore  defend  bv  *  these  presents :  and  the 
said  Theophilus  Lord  Howard  ana  his   heirs  the  said  capital 
messuage  or  mansion  house,  called  Howard- house,  or  the  Char- 
ter-house, and  all  and  singular  other  the  before  mentioned  pre- 
mises, and  every  part  or  parcel  thereof,  with  the  appurtenances, 
unto  the  said  Thomas  Sutton,  his  heirs  and  assigns  for  ever,  in 
manner  and  form  aforesaid,  against  him  the  said   Theophilus 
Lord  Howard  and  his  heirs,  and  all  and  every  other  person  and 
persons  lawfully  claiming  by,  from,  or  under  him,  shall  and 
^  will  warrant  and  for  evermore  defend  by  these  presents.  And 
the  said  Thomas  Earl  of  Arundel  and  Surrey,  and  his  heirs, 
the  said  capital  messuage  or  mansion-house  called  Howard* 
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housoy  or  the  Charter-house ;  and  all  and  singular  other  the  be* 
fore  mentioned  premises,  and  every  pfirt  and  parcel  thereof  with 
the  appurtenances,  unto  the  said  Thomas  Sutton,  his  heirs  and 
assigns  for  ever,  in  manner  and  form  aforesaid,  against  him  the 
said  Thomas  Earl  of  Arundel  and  Surrey  and  his  heirs,  and  all 
and  every  other  person  and  persons  lawfully  claiming  by,  from, 
or  under  him,  shall  and  will  warrant  and  for  evermore  defend 
by  these  presents :  and  the  said  William  Lord  Howard  and  his 
heirs  the  said  capital  messuage  or  mansion- bouse,   called  How* 
ard-house,  or  the  Charter-house,  and  all  and  singuhir  other  tlie 
before  mentioned  premises,  and  every  part  and  parcel  thereof 
with  the  appurtenances,  unto  the  said  Thomas  Sutton  his  heirs 
and  assigns  for  ever,  in  manner  and  form  aforesaid,  against  him 
the  said  William  Lord  Howard  and  his  heirs,  and  all  and  every 
other  person  or  persons  lawfully  claiming  by,  from,  or  under 
him,  shall  and  will  warrant  and  for  ever  derend  by  these  pre- 
sents :  in  witness  whereof  the  parties  above  named  to  these  pre- 
sent indentures  interchangeably  have  set  their  hands  and  seals 
the  day  and  year  first  above  written,  1611,"  as  by  the  same  in- 
denture, dated  as  before  is  said  appeareth.     All  and  singular  All  which  pre- 
which  premises,  by  the  indenture  aforesaid,  in  form  aforesaid  kH^wn^and  calU 
bargained,  are  known  and  vulgarly  called,  and  at  the  time  of  the  ed,and  at  the 
bargain  aforesaid  were  known  by  the  name  of  "  the  late  dissolved  time  of  the  said 
Charter-house  besides  Smithfield."  By  virtue  of  which  bargain,  knovrn"by^the 
sale,  and  inrollment  aforesaid,  as  also  by  force  of  a  certain  act  name  of  the 
in  Parliament  of  the  Lord  Henry  the  8th,  late  King  of  Eng-  citrlerHow^ 
land,  holden  at  Westminster  aforesaid,  the  4th  day  of  February 
in  the  27th  year  of  his  reign,  of  transferring  uses  into  posses-  ^i^Jg^**^"**^ 
sion   made,  and  provided,  the  same  Thomas  Sutton,  into  all 
and  singular  the  said  bargained  premises,  *  called  the  late  dis-     [  *  8  a.  ] 
solved  Charter-house  besides  Smithfield,  with  the  appurtenan- 
ces, whereof,  &c.  entered,  and  was  thereof  seised  in  his  demesne  T.  S.  entered, 
as  of  fee;  and  so  thereof  being  seised,  the  lord  James,  now  and  was  seised 
King  of  England,  on  the  22d  of  June  in  the  ninth  year  of  the  '"  ^^* 
reign  of  the  said  lord  the  King  now  of  England,  &c.  abovesaid,  \^  Ti"e  kin/^ 
at    Westminster  aforesaid,    made    his   certain    letters   patent  made  his  fet- 
sealed  with  his  great  seal  of  England,  and  to  the  jurors  afore-  ^^f*  patent. 
said  shewed  in  evidence,  the  tenor  of  which  followeth  in  these 
words : 

"  James  by  the  grace  of  God   King  of  England..  Scotland,  Letters  patent 
France  and  Ireland,  defender  of  the  faith,  &c.     To  all  to  whom  *^^**"  ' 
these  presents  shall  come  greeting.     Whereas  at  the  last  session 
of  Parliament  last  past,  one  act  was  made  and  passed,  intituled 
An  Act  to  confirm  and  enable  the  Erection  and  Establishment 
of  an  Hospital,  a  free  Grammar  School,  and  sundry  other  god* 
ly  and  charitable  Acts  and  Uses,  done  and  intended  to  be  done 
and  performed  by  Thomas  Sutton,  Esq.  as  by  the  same  act  of 
^Parliament  more  at  large  it  doth  and  may  appear:  and  whereas 
sithence  the  said  act,  the  said  Thomas  Sutton  hath  purchased 
to  him  and  his  heirs  of  our  right  trusty  and  well-beloved  cousin 
and  counsellor  Thomas  Earl  of  Suffolk,  Lord   Chamberlain  of 
oar  household,  a  great  and  large  mansiQn-hous§,  commonly 
called  the  late  dissolved  Charter-house  besides  Smithfield,  toge- 
ther with  divers  houses,   buildings,    courts,   yards,  gardens^ 
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orchards,  closes,  and  other  hereditaments  to  or  with  the  same 
mansion-house  used  or  enjoyed,  or  reputed  as  part,  parcel, 
member,  or  belonging  thereunto  within  our  county  of  Middle- 
sex,  which  mansion -house  and  other  the  premises  the  said 
Thomas  Sutton  doth  conceive  to  be  a  more  fit  and  commodious 
house  and  place  to  place,  erect,  and  found  the  said  hospital  and 
free-school,  and  other  godly  and  charitable  uses  aforesaid,  than 
in  Halingbuary,  alias  Halingbury  Bowcher's,  in  the  said  act  men- 
tioned ;  and  to  that  end  the  said  Thomas  Sutton  hath  been  an 
humble  suitor  unto  us,  that  we  would  be  graciously  pleased  to 
give  licence,  power,  and  authority  unto  him  the  said  Thomas 
Sutton,  to  found,  erect  and  establish  an  hoi»pital  and  free-school, 
and  other  the  godly  and  charitable  uses  by  him  intended,  in  the 
said  house,  called  the  late  dissolved  Charter-house  besides  Smith- 
field  (and)  in  the  said  premises  in  our  said  county  of  Middlesex ; 
and  to  incorporate  the  governors  of  the  same  hereafter  named, 
to  be  a  body  corporate  and  politic,  and  to  have  perpetual  suc- 
[♦8b.]  cession  for  ever  in  fact,  deed,  and  *  name ;  and  by  such  name 
of  incorporation,  as  is  hereafter  mentioned  to  have  full  authori- 
ty and  lawful  capacity  and  ability  to  purchase,  take,  hold,  re- 
ceive, and  have  to  them  and  their  successors  for  ever,  manors, 
lands,  tenements,  tithes,  rents,  reversions,  annuities,  pensions, 
hereditaments,  goods,  and  chattels  whatsoever,  as  well  of  us  our 
heirs  and  successors,  as  of  any  other  person  and  persons  what- 
soever, for  the  better  maintenance  of  the  said  hospital,  free- 
school,  and  other  the  godly  and  charitable  uses  aforesaid :  know 
ye  therefore,  that  we  graciously  affecting  so  good  and  charitable 
a  work,  of  our  princelj^  disposition  and  care  for  the  furtherance 
thereof^  and  of  our  special  grace,  certain  knowledge,  and  mere 
motion,  have  .given,  granted,  and  confirmed,  and  by  these  pre- 
sents do  give,  grant  and  confirm,  for  us,  our  heirs  and  succes- 
sors, unto  the  said  Thomas  Sutton,  his  heirs,  executors,  ad« 
ministrators,  and  assigns,  and  to  every  of  them,  full  power,  li- 
cence, and  lawful  authority,  at  all  times  hereafter  at  his  and 
their  will  and  pleasure  to  place,  erect,  found,  and  establish  at 
or  in  the  said  house  called  the  late  dissolved  Charter-hoase  be- 
sides Smithfield)  and  other  the  premises  within  our  said  county 
of  Middlesex,  one  hospital,  house,  or  place  of  abiding  for  the 
finding,  sustentation,  and  relief  of  poor,  aged,  maimed,  needy, 
or  impotent  people ;  as  also  that  the  said  Thomas  Sutton,  dur- 
ing his  life,  and  after  his  death  the  governors  hereafter  named 
and  their  successors,  and  the  survivors  and  survivor  of  them^ 
and  his  and  their  successors  for  ever,  and  the  governors  thereof 
for  the  time  being,  and  their  successors,  shall  have  full  power, 
licence,  and  lawful  authority,  at  his  and  their  wills  and  fdea* 
sures  respectivel}',  from  time  to  time,  and  at  all  times  hereafter, 
to  place  therein  such  master  or  head  of  the  said  hospilaly  and 
numbers  of  poor  people,  men  and  children,  and  such  other 
members  and  officers  of  the  said  hospital,  as  to  him  the  said- 
Thomas  Sutton,  during  his  life,  and  after  his  death  to  the  said 
governors  and  their  successors,  and  to  the  survivors  and  survivor 
of  them,  and  to  his  and  their  successors,  and  to  the  governors 
thereof  lor  the  time  being  and  their  successors  shall  seem  con- 
venient. And  further  we,  of  our  said  special  {[race^  certain 
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knowledge,  and  mere  motion,  have  given,  granted,  and  con- 
firmed, and  by  these  presents  we  do  give,  grant  and  confirm 
for  us,  our  heirs  and  successors,  unto  the  said  Thomas  Sutton, 
his  heirs,  executors,  administrators  and  assigns,  and  to  every  of 
them,  at  his  and  their  wills  and  pleasures,  full  power,  licence, 
and  lawful  authority,  *  at  all  times  hereafter,  to  place,  erect,  [  *  9  a.  ] 
found,  and  establish,  at  or  in  the  said  house  called  the  late  dis- 
solved Charter-house  besides  Smithfield,  and  other  the  premises 
in  our  said  county  of  Middlesex,  one  free-school  for  the  instruct- 
ing, teaching,  maintenance,  and  education  of  poor  children,  or 
scholars;  and  that  the  said  Thomas  Sutton  during  his  life,  and 
after  his  decease  the  governors  hereafter  named,  and  their  suc- 
cessors, and  the  survivors  and  survivor  of  them  and  his  and 
their  successors  for  ever,  and  the  governors  of  the  said  hospi- 
tal for  the  time  being  and  their  successors,  shall  have  full  power, 
licence,  and  lawful  authority,  at  his  or  their  wills  and  pleasures^ 
from  time  to  time,  and  at  all  times  hereafter,  to  place  therein 
such  numbers  of  poor  children  or  scholars,  as  to  him  the  said 
Thomas  Sutton  during  his  life,  and  after  his  decease  to  the  said 
governors  and  their  successors,  and  to  the  survivors  and  survi- 
vor of  them,  and  his  and  their  successors,  and  to  the  governors 
of  the  said  hospital  for  the  time  being,  and  their  successors,  shall 
seem  convenient ;  and  likewise  one  learned,  able  and  sufficient 
person,  to  be  school-master  of  the  said  school,  and  one  other 
learned,  able  and  sufficient  person  to  be  usher  thereof,  to  teach 
and  instruct  the  said  children  in  grammar ;  and  also  one  learned 
and  godly  preacher  to  preach  and  teach  the  word  of  God  to  all 
the  said  persons,  poor  people,  and  children,  members  and  offi- 
cers, at  or  in  the  said  house.  And  farther  we,  of  our  said  espe- 
cial grace,  certain  knowledge,  and  mere  motion,  have  ordained, 
constituted,  assi^ed,  limited  and  appointed,  and  by  these  pre- 
sents for  us  our  heirs  and  successors  do  ordain,  constitute,  assign, 
limit,  and  appoint,  that  the  said  house  and  other  the  premises,  shall 
from  henceforth  for  ever  hereafter  be,  remain  and  continue,  and 
be  converted,  employed,  and  used  for  an  hospital  and  house  and 
place  lor  the  abiding,  dwelling,  sustentation  and  relief  of  such 
numbers  of  poor  people,  men  and  children,  as  the  said  Thomas 
Sutton  during  his  life,  and  after  his  death  the  governors  here- 
after named  and  their  successors?,  and  the  survivors  and  survivor 
of  them,  and  his  and  their  successors,  and  all  and  every  the  go- 
vernors of  the  said  hospital  for  the  time  being  and  their 
successors  shall  name,  assign,  limit,  or  appoint  to  be  lodged, 
harboured,  abide  aiid  to  be  maintained  and  Relieved  there; 
and  for  the  abiding,  dwelling,  sustentation,  and  relief  of  such 
numbei*s  of  poor  children  as  the  said  Thomas  Sutton  during 
his  life,  and  after  his  death  the  governors  hereafter  named 
♦and  their  successors,  and  the  survivors  and  survivor  of  them  [•9b.] 
and  his  and  their  successors,  and  the  governors  of  the  said 
hospital  for  the  time  being  and  their  successors,  shall  from  time 
to  time  name,  assign,  limit,  or  appoint  to  be  lodged,  harboured, 
abide,  and  to  be  maintained  and  relieved  there ;  and  for  the 
abiding,  dwelling,  sustentation,  and  finding  of  one  schopl- 
master>  one  usher,  and  one  preacher  as  is  aforesaid,  and  of  one 
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head  or  master  of  the  said  house  and  hospital;  and  that  it  shall 
and  may  be  lawful  to  and  for  the  said  master,  preacher,  school- 
master, usher,  poor  people,  children,  members,  and  officers  of 
the  Fnid  hospital,  or  therein  to  be  placed,  for  the  time  being,  to 
assemble,  be,  remain,  abide,  and  cohabit  together  in  the  said 
hospital;  and  that  the  said  hospital  shall  for  ever  hereafter  be 
incorporated,  named,  and  called,  The  hospital  of  King  James, 
founded  in  the  Charter-house  within  the  county  of  Middlesex, 
at  the  humble  petition  and  only  costs  and  charges  of  Thomas 
Sutton,  Esqr.    And  the  same  hospital  and  free-school  by  the 
name  of  the  hospital  of  King  James,  founded  in  the  Charter- 
house within  the  county  of  Middlesex,  at  the  humble  petition 
and  only  costs  and  charges  of  Thomas  Sutton,  Esq.  we  do  firm- 
ly by  these  presents,  for  us,  our  heirs  and  successors,  erect,  found, 
establish,  and  confirm  to  have  continuance  for  ever.  And  for 
the  better  maintenance  and  continuance  of  the  said  hospital  and 
free-school,  and  the  said  godly  and  charitable  uses,  intents,  and 
purposes,  and  that  the  same  may  have  and  take  the  better  ef- 
fect, and'  that  all  and  every  the  manors,  lands,  tenements,  rents, 
reversions,  services,  and  hereditaments,  goods  and  chattels,  to 
be  given,  granted,  conveyed,  assigned,  devised,  willed,  limited, 
or  appointed  for  the  maintenance,  sustentation,  and  relief  of  the 
persons  aforesaid  in  the  same  hospital,  may  be  the  better  go- 
verned, used,  employed,  and  bestowed  for  the  maintenance  of 
the  persons  in  the  said  hospital  for  the  time  being  to  have  conti- 
nuance for  ever,  we  will  and  ordain,  and  do  appoint,  assign, 
limit,  and  name,  and  for  us  our  heirs  and  successors  do  grant, 
and  ordain  by  these  presents,  that  there  shall  be  for  ever  here- 
after sixteen  persons  which  shall  be  called  governors  of  the  lands, 
possessions,  revenues  and  goods  of  the  hospital  of  King  James, 
founded  in  the  charter-house  within  the  county  of  Middlesex,  at 
the  humble  petition  and  only  costs  and  charges  of  T.  Sutton, 
Esq.  and  for  that  purpose  we  harve  elected,  nominated,  ordained, 
[  ^  10a.]    assigned,  constituted,  limited,  and  ^appointed,  and  by  these  pre- 
sents do  for  us  our  heirs  and  successors  elect,  nominate,  ordain, 
assign,  constitute,  limit,  and  appoint  the  Right  Reverend  Father 
in  God  George,  now  Archbishop  of  Canterbury,  our  right  trusty 
and  well   beloved  cousin  and  counsellor,  Thomas  Lord  EUes- 
mere  Lord  Chancellor  of  England,  our  right  trusty  and  well  be- 
loved cousin  and  counsellor,  Robert  Earl  of  Salisbury,  Lord 
High  Treasurer  of  England,  John  the  elect  Bishop  of  London, 
Launcelot  now  Bishop  of  Ely,  Sir  Edward  Coke,   Knt.   Chief 
Justice  of  the  Common  Pleas,  Sir  Thomas  Foster,  Knt.  one  of 
our  Justices  of  our  Court  of  Common  Pleas,  Sir  Henry  Hobart, 
Knight  and  Baronet,  our  Attorney-General,  John  Overal,  now 
Dean  of  the  Cathedral  church  of  St.  Paul  in  London,  George 
Mountaine,  Dean    of  the  collegiate   church   of  Westminster, 
Henry  Thursby,  Esq.  one  of  the  Masters  of  our  court  of  Chan- 
cery, JefTery  Nightingale,  Esq.  Richard  Sutton,  Esq.  John  Law, 
gent.  Thomas  Browne,  gent,  and  the  Master  of  the  Hospital  of 
King  James,  founded  in  the  Charter-house,  within  the  county  of 
Middlesex,  at  th^  humble  petition  and  only  costs  and  charges  of 
Thomas  Sutton,  Esq.  And  such  person  and  persons  as  shall  from 
tiDie  be  master  or  masters  of  the  said  hospital  for  and  during 
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such  time  as  they  shall  be  master  or  masters  thereof,  to  be  the 
first  and  present  governors  of  the  lands,  possessions,  revenues, 
and  goods  of  the  hospital  of  Kin^  James,  founded  in  the  Char- 
ter-house, u'iihin  the  county  of  Middlesex,  at  the  humble  peti- 
tion and  only  costs  and  charges  of  Thomas  Sutton^  Esq.  and 
that  they  and  the  survivors  of  them,  and  such  as  the  surv'ivors 
and  survivor  of  them  shall  from  time  to  time  elect  and  choose, 
to  make  up  the  number  of  sixteen,  when  and  as  often  as  any  of 
them  or  any  of  their  successors  shall  happcQ  to  decease,  or  be 
removed  from  being  governors  or  governor  thereof,  shall  be  in- 
corporated and  have  a  perpetual  succession  for  ever  in  deed,  fact, 
and  name,  and  shall  be  one  body  coi^porate  and  politic,  and  that 
the  said  peri^ons  and  their  successors,  and  the  survivors  and  sur^ 
vivor  of  them,  and  his  and  their  successors,  and  such  as  shall  be 
elected  and  chosen  to  succeed  them  as  aforesaid,  shall  be  incor* 
porated,  named,  and  called  by  the  name  of  the  Governors  of 
the  lands,  possessions',  revenues,  and  goods  of  the  hospital  of 
King  James  founded  in  the  Charter-house  within  the  county  of 
Middlesex,  at  the  humble  petition  and  only  costs  and  charges  of 
Thomas  Sutton,  Esq.  and  them  by  the  name  of  the  Governors 
♦of  the  lands,  possessions,  revenues,  and  goods  of  the  hospital    [  *  10  b.  ] 
of  King  James,  founded  in  the  Charter-house  within  the  coun- 
ty of  Middlesex,  at  the  humble  petition  and  only  costs  and 
charges  of  Thomas  Sutton,  Esti|.  one  body  corporate  and  poli- 
tic by  that  name  to  have  perpetual  succession  for  ever  to  endur^ 
we  do  by  these  presents  for  us  our  heirs  and  successors  really  and 
fully   incorporate,  make,  erect,  ordain,    name,  constitute,  and 
establish,    and  that    by   the   same  name   of  the  Governors  of 
the  lands,  possessions,  revenues,  and  goods  of  the   hospital  of 
King  James,  founded  in  the  Charter-house  within  the  county  of 
Middlesex,  at  the  humble  }^tition  and  only  costs  and  charges  of 
Thomas  Sutton,  Esq.  they  and  their  successors,  and  the  survivors 
and  survivor  of  them,  and  his  and  their  successors,  and  the  per- 
sons to  be  elected  and  chosen  as  aforesaid,  shall  for  ever  here- 
after be  incorporated,  named,  and  called,  &c.  and  shall  by  the 
same  name  have  perpetual  succession  for  ever,  and  that  they  by 
the  same  name  be,  and  shall  be  and  continue  persons  able  and 
capable  in  the  law  from  time  to  time,  and  shall  by  that  name  of 
incorporation  have  full  power,  authority,  and  lawful  capacity 
and  ability  to  purchase,  take,  hold,  receive,  enjoy,  and  have  to 
them  and  their  successors  for  ever,  as  well  goods  and  chattels, 
as  manors,  lands,  tenements,  rents,  reversions,  annuities  and 
hereditaments  whatsoever,  as  well  of  us,  our  heirs  and  successors, 
as  of  the  said  Thomas  Sutton,  his  heirs,  executors,  and  assigns, 
or  any  other  person  or  persons  whatsoever.  And  also  that  the 
said  governors  for  the  time  being,  and  their  successors,  shall  have 
full  power  and  lawful  authority  by  the  aforesaid  name  of  gover- 
nors of  the  lands,  possessions,  revenues,  and  goods  of  the  hos- 
pital of  King  James,  founded  in  the  Charter-house  within  the 
county  of  Middlesex,  at  the  humble  petition  and  only  costs  and 
charges  of  Thomas  Sutton,  Esq.  to  sue  and  be  sued,  implead  and 
to  be  impleaded,  to  answer  and  to  be  answered  unto  in  all  man- 
ner of  courts  and  places  that  now  are  or  hereafter  shall  be  with^ 
io  thi»^our  realm  or  elsewhere,  as  well  temporal  as  spirituali  in 
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all  manner  of  suits  whatsoever^  and  of  what  nature  and   kind 
soever  such  suits  or  actions  be  or  shall  be,  in  the  same  and  as 
ample  manner  and  form  to  all  intents,  constructions,  and  pur- 
poses as  any  other  person  and  persons,  bodies  politic  or  cor- 
porate of  this   our   realm    of  England  being   able  persons  in 
law,  may  do :   And  furthermore  we  will  and  grant  by  those  pre- 
sents for  us  our  heirs  and  successors  unto  the  said  governors  for 
[  *  1 1  a.  ]    ♦the  time  being  and  their  successors,  that  they  and  their  succes*> 
aors  shall  have  and  enjoy  for  ever  a  common  seal,  wherein  shall 
be  engraved  the  name  and  arms  of  the  said  Thomas  Sutton, 
whereby  the  same  corporation  shall  or  may  seal  any  manner  of 
instrument  touching  the  same  corporation,  and  the   manors, 
lands,  tenements,   rents,    reversions,   annuities,    and   heredita- 
ments, goods,  chattels,  and  other  things  thereunto  belonging, 
or  in  any  wise  touching  or  concerning  the  same :  nevertheless  it 
is  our  true  intent  and  meaning,  that  the  said  governors  for  the 
time  being  and  their  successors,  nor  any  of  them,  shall  do  or 
suffer  to  be  done,  at  any  time  hereafter,  any  act  or  thing  whereby 
or  by  means  whereof  any  of  the  manors,  lands,  tenements,  rents^ 
reversions,  annuities,  or  hereditaments  of  the  said  incorporation, 
or  any  estate,   interest,    possession  or  property  of  or  in  the 
same,  or  any  of  them,  shall  be  conveyed,  vested,  or  transferred 
in  or  to  any  other  whatsoever  contrary  to  the  true  meaning 
hereof,  other  than  by  such  leases  as  are  hereafter  mentioned,  and 
that  in  such  manner  and  form  as  is  hereafter  expressed,  and  not 
otherwise ;  and  that  such  construction  shall  be  made  upon  this 
foundation  and  incorporation,  as  shall  be  most  beneficial  and 
available  for  the  maintenance  of  the  poor,  and  for  the  repressing 
and  avoiding  of  all  acts  and  devices  to  be  invented  or  put  in  ure 
contrary  to  the  true  meaning  of  these  presents :  and  therefore 
our  will  and  pleasure  is,  and  so  for  us,  our  heirs  and  successors, 
we  do  ordain,  that  the  said  governors  for  the  time  being,  or  their 
successors,  or  any  of  them,  shall  not  make  any  lease,  grant, 
conveyance,  or  estate  of  any  the  said  manors,  lands,  tenements, 
or  hereditaments  which  shall  exceed   the   number  of  one  and 
twenty  years,  and  that  cither  in  possession,  or  not  above  two 
years  before  the  end  and   expiration  or  determination  of  the 
estate  or  estates  in  possession,  and  whereupon  the  accustomable 
yearly  rent  or  more  by  the  greater  part  of  five  years  next  before 
the  making  of  any  such  lease  reserved,  due  or  payable,  shall 
not  be  reserved  and  yearly  payable  during  the  continuance  of 
every  such  lease.  And  also  we  do  ordain,  grant,  and  appoint  by 
these  presents  for  us  our  heirs  and  successors,  that  so  often  and 
whensoever  any  one  or  more  of  the  said  governors  for  the  time 
being,  or  any  other  governor  or  governors  that  shall  be  chosen 
t  *  1 1  b.  ]    hereafter,  shall  fortune  to  *depart  this  life  or  to  be  removed  from 
his  or  theirplace  of  governor  or  governors,  that  then  and  so  often 
the  residue  of  the  said  governor  or  governors  and  their  succes- 
sors shall  be,  continue,  and   remain  incorporate  by  the  same 
name  of  the  Governors  of  the  lands,  possessions,  revenues,  and 
goods  of  the  Hospital  of  King  James,  founded  in  the  Charter- 
house within  the  county  of  Middlesex,  at  the  bumble  petition 
and  only  costs  and  charges  of  Thomas  Sutton,  Esq.  to  all  in- 
tents, constructions,  and  purposes,  according  io  the  .true  meau-« 
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ing  of  these  presents,  as  if  all  the  said  governor  and  governors 
had  continued :  and  that  then  and  so  often  it  shall  be  lawful  for 
tlie  rest  of  the  governors,  or  the  greater  number  of  them,  to 
elect,  nominate,  choose,  and  appoint  one  or  more  meet  person  or 
persons,  according  tb  the  true  intent  and  meaning  of  these  pre- 
sents, into  the  room  and  place  or  rooms  and  places  of  every 
such  governor  or  governors  which  shall  so  depart  this  life  or  be 
removed,  which  person  and  persons  so  nominated,  elected,  cho- 
sen, and  agreed  upon  by  the  said  governors,  or  by  the  greater 
number  of  them,  shall  be,  and  slmll  be  reputed  and  taken  from 
the  time  of  his  or  their  election,  to  be  from  thenceforth  togethejr 
with  the  others,  governors  of  the  said  hospital,  and  after  this 
manner  to  proceed  whensoever  and  as  often  as  need  shall  re- 
quire, and  the  same  election  to  be  made  within  two  months  that 
any  of  the  said  governor  or  governors  shall  so  depart  this  life  or 
be  removed.  And  that  the  said  Thomas  Sutton  during  his  life, 
and  after  his  decease  the  said  governors  for  the  time  being,  or 
the  more  part  of  them,  shall  have  full  .power  and  authority  to 
nominate,  assign,  and  appoint,  and  shall  and  may  name,  assign, 
and  appoint,  when  and  as  often  as  he  and  they  shall  think  good, 
such  number  and  numbers  of  person  and  persons  as  he  and  they 
shall  think  convenient  to  be  poor  men,  children,  and  scholars, 
master,  preacher,  schoolmaster,  usher,  members,  oiRcer,  and 
officers  of  or  for  the  said  hospital,  as  he  the  said  Thomas  Sutton 
during  his  life,  and  after  his  decease  the  governors  for  the  time 
being  and  their  successors,  or  the  more  part  of  them,  shall  think 
meet  and  convenient:  nevertheless  if  the  rents,  revenues,  or  pro- 
fits of  all  or  any  of  the  manors,  lands,  tenements  and  heredita- 
ments, goods,  or  chattels,  *at  any  time  to  be  granted  and  con-  [  *  12  a.  ] 
veyed  to  the  said  governors  of  the  said  hospital  and  their  succes- 
sors for  the  maintenance  of  the  people  in  the  said  hospital,  shall 
happen  to  increase,  or  to  be  raised  or  augmented  to  a  better  or 
greater  yearly  value  than  fornjerly  the  same  was,  or  that  the  rents, 
revenues,  and  possessions  of  the  said  hospital  shall  be  further 
increased  by  the  determination  of  any  former  estates  in  any  of 
the  said  possessions  of  the  said  hospital,  or  otherwise,  that  all 
and  every  such  increase  shall  be  employed  to  the  maintenance  of 
more  and  other  poor  people  to  be  placed  in  the  said  hospital,  or 
to  the  further  augmentation  of  the  allowances  of  those  persons 
that  for  the  time  being  shall  be  in  the  said  hospital  according  to 
the  true  intent  and  meaning  of  these  presents,  and  shall  not  be 
converted  or  employed  to  any  private  use.  And  also  we  do  by 
these  presents,  for  us,  our  heirs,  and  successors,  will,  grant,  and 
ordain,  that  whensoever  and  as  often  as  any  of  the  said  places 
or  rooms  of  any  of  the  said  master,  preacher,  school-master,  or 
usher,  poor  men,  or  children,  scholars,  members,  or  officers, 
or  any  of  them,  shall  happen  to  become  void  by  death,  resigna- 
tion, deprivation,  or  otherwise,  that  then  and  so  often  it  shall 
and  may  be  lawful  for  the  said  Thomas  Sutton  during  his  life, 
and  after  his  death  for  the  said  governors  for  the  time  being  and 
their  successors,  or  the  most  part  of  them,  within  one  month 
after  such  avoidance  by  writing  under  the  seal  of  the  said  Tho- 
mas Sutton  during  his  life,  and  after  his  death  by  the  said  go- 
vernors for  the  time  being  and  their  successors  under  their  com- 


^70     PLBAD1KGH5  IK  THE  CA8£  OF  SUTTOys  HOSPITAL.     PaftX. — 12  a* — 1.1  fl. 

mon  seal,  to  nominate  and  appoint  other  meet  person  and  per* 
sons  in  the  rooms,  place,  and  places  of  them  and  every  of  them 
so  deceasing,  resigning,  or  otherwise  becoming  void :  and  if  in 
case  the  said  governors  and  their  successors  for  the  time  being, 
or  the  most  part  of  them,  shall  not  within  two  months  after 
such  avoidance,  nominate,  assign,  and  appoint  as  is  aforesaid, 
that  then  and  so  pften  and  in  every  such  case,  from  and  after  the 
death  of  the  said  Thomas  Sutton,  it  shall  be  lawful  for  us,  our 
heirs,  and  successors  by  letters  patent  under  the  great  seal  of 
England  or  privy  seal,  to  nominate  and  appoint  meet  person  and 
persons  to  all  and  every  such  office,  rooms,  place  and  places  as 

£  *  12  b.  ]  shall  remain  void  for  the  time  •aforesaid,  by  the  default  of  the 
said  governors  and  their  successors  as  is  aforesaid.  And  we  do 
fiirther,  of  our  especial  grace,  certain  knowledge,  and  mere  mo- 
tion, for  us,  our  heirs,  and  successors,  give  and  grant,  that  the 
;$aid  master,  preacher,  schoolmaster,  usher,  poor  men,  children, 
ifcholurs,  members,  and  officers  of  the  said  hospital,  and  ewry 
of  them  shall  be  allowed,  ordered,  directed,  visited,  placed,  or 
displaced  by  the  said  Thomas  Sutton  during  his  life,  and  after 
his  death  by  the  said  governors  for  the  time  being,  and  their  suc- 
cessors or  the  more  part  of  them,  according  to  such  allowances, 
rules,  statutes,  and  ordinances,  as  shall  be  appointed,  set  forth, 
made,  devised,  or  established  by  the  said  Thomas  Sutton  during 
his  life  in  writing  under  his  hand  and  seal,  and  after  his  death  by 
the  governors  tor  the  time  being  and  their  successors  or  the 
more  part  of  them  under  the  said  common  seal :  and  further  we 
Lave  given  and  granted,  and  by  these  presents  do  give  and  grant 
to  the  said  Thomas  Sutton  during  his  life  by  writing  under  his 
hand  and  seal,  nnd  to  the  said  governors  and  their  successors  for 
the  time  being,  or  the  more  part  of  them  after  his  decease  under 
the  said  common  seal,  to  make,  set  down,  and  appoint  such 
rules,  statutes,  and  ordinances  for  the  rule,  government,  and 
"weW  ordering  the  said  hospital,  and  of  the  said  master,  preacher, 
schoolmaster,  usher,  poor  people,  children,  scholars,  members, 
and  officers  for  the  time  being,  and  for  their  and  every  of  their 
wages,  stipends,  and  allowances,  for  and  towards  their  or  any  of 
their  maintenance  and  relief,  as  to  the  said  Thomas  Sutton  dur- 
ing his  life,  and  after  his  decease  to  the  said  governors  and  their 
successors  for  the  time  being  or  the  more  part  of  them  shall  seem 
meet  and  convenient :  and  that  the  same  orders,  rules,  statutes, 
and  ordinances  so  by  him,  them,  or  any  of  them  to  be  made,  set 
down,  and  prescribed  as  aforesaid,  shall  be  and  stand  in  full 
force  and  strength  in  law,  to  all  constructions,  intents,  and  pur- 
poses, the  same  not  being  repugnant  to  our  prerogative  royal, 
nor  contrary  to  the  laws  and  statutes  of  this  our  realm  of  Eng- 
land, nor  to  any  ecclesiastical  canons  or  constitutions  of  tnc 
,church  of  England,  which  then  shall  be  in  force:  and  that  for 
the  better  government  of  the  said  hospital,  the  said  Thomas 

\^*  IS  a.  3  Sutton  during  his  life,  *and  after  his  decease  the  said  governors 
for  the  time  being  or  the  most  part  of  them,  or  such  and  so  many 
of  them  as  the  said  Thomas  Sutton  shall  by  his  writing  under 
bis  hand  and  seal  thereunto  assign,  appoint,  and  nominate,  shall 
and  may  after  the  decease  of  the  said  Thomas  Sutton,  have  full 
power  and  lawful  authority  to  visit,  order,  and  punish,  place*  or 
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^splace  the  master,  preacher,  schoolmaster,  usher,  poor  people, 
scholars,  members,  and  officers  of  the  said  hospital  and  every  of 
them,  and  to  order,  reform,  and  redress  all  and  every  the  dis- 
orders,  misdemeanors,  ofiences,  and  abuses  in  the  persons  afore- 
said and  every  of  them,  or  in  the  said  hospital  or  free-school, 
or  in  or  touching  the  government,  order,  and  disposing  of  the 
same,  and  to  censure,  suspend,  deprive,  and  displace  Uie  said 
master,  preacher,  schoolmaster,  usher,  poor  people,  scholars, 
members,  and  officers,  and  all,  every,  or  any  of  them,  as  to  him 
the  said  Thomas  Sutton  during  his  life,  and  after  his  death  to 
the  said  governors  for  the  titne  being  and  their  successors,  or  the 
more  part  of  them,  or  to  such  and  so  many  of  them  as  the  snid 
Thomas  Sutton  by  any  his  writing  under  his  hand  and  seal  sliall 
thereunto  assign,  nominate,  and  appoint,  shall  to  him  or  them 
respectively  seem  fit,  just,  and  convenient;  so  always  that  no 
vbitation,  act,  or  thing  in  or  touching  the  same,  be  had,  made, 
or  done  by  any  person  or  persons  during  the  life  of  the  said 
Thomas  Sutton,  other  than  by  the  said  Thomas  Sutton,  and 
after  his  death  by  the  said  governors  for  the  time  being  and  r 

their  successors  or  the  more  |)art  of  them,  or  by  such  or  so 
many  of  them  as  the  said  Thomas  Sutton  by  his  writing  under 
his  hand  and  seal  shall  nominate  and  appoint  thereunto.  And 
we  of  our  further  special  grace,  certain  knowledge,  and  mere 
motion,  and  by  our  supreme  power  and  authority  for  us  our 
heirs  and  successors,  do  will,  ordain,  and  grant,  that  the  said 
hospital,  and  the  master,  preacher,  schoolmaster,  usher,  mem- 
bers, officers,  and  all  other  the  persons  to  be  placed  in  the  said 
hospital,  shall  be  for  ever  hereafter  exempted  and  freed  of  and 
from  all  visitation,  punishment,  and  correction  to  be  had,  used^ 
or  exercised  in  or  upon  them  or  any  of  them  by  the  Ordinary 
of  the  diocese  for  the  time  being,  or  by  any  other  person  or 
persons  whatsoever,  other  than  by  the  said  Thomas  Sutton  dur^ 
ing  his  *life,  and  after  his  death  by  the  said  governors  for  the  £  ^  13  b.  3 
time  being,  and  their  successors :  and  further  know  ye,  that  we 
for  the  considerations  aforesaid,  of  our  especial  grace,  certain 
knowledge,  and  mere  motion,  have  given  and  granted,  and  by 
these  presents  for  us,  our  heirs  and  successors,  do  give  and  grant 
to  the  said  governors  of  the  lands,  possession,  revenues,  and 
goods  of  the  hospital  of  King  James,  founded  in  the  Charter- 
nouse  within  the  county  of  Middlesex,  at  the  humble  petition 
and  only  costs  and  charges  of  Thomas  Sutton,  Esq.  and  to  their 
successors  for  ever,  our  especial  licence,  and  free  and  lawful 
liberty,  power,  and  authority  to  get,  purchase,  receive,  and 
take  to  them  and  their  successors  for  ever,  for  the  maintenance, 
sustentation,  and  relief  of  all  and  every  the  person  and  persons 
to  be  placed  in  the  said  hospital,  of  and  from  the  said  Thomas 
Sutton,  his  heirs  and  assigns,  the  said  great  and  large  mansion 
house,  commonly  called  the  Charter-house  besides  Smithfield, 
together  with  the  houses,  buildings,  courts^  yards,  gardens,  or- 
chards, closes  and  other  hereditaments,  lately  purchased  by  the 
said  Thomas  Sutton  of  the  said  Thomas  Earl  of  Suffolk,  and 
all  those  his  manors  and  lordships  of  Southminster,  Norton, 
Little  Hallingbury,  alias  HalUngbury  Bouchers,  and  Much 
Stanbridge  in  the  county  of  Essex,  with  all  tlicir  and  every  of 
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their  rights,  membersy  and  appurtenances  whatsoever,  and  also 
all  those  his  manors  and  lordships  of  Bustingthorpe,  alias  Bus- 
lin^thorpe  and  Dunnesby  in  the  county  of  Lincoln,  with  their 
and  every  of  their  rights,  members,  and  appurtenances  what- 
soever, and  also  all  those  his  manors  of  Salthorp,  alias  Saltrop, 
alias  Halthrop,  Chilton,  and  Blackgrovc  in  the  county  of  Wilts, 
with  their   and  every  of  their  rights,  members,  anu  appurte- 
nances, and  also  all  those  his  lands  and  pasture  grounds  called 
Blackgrove,  containing  by  estimation  two  hundred  acres  of  pas- 
ture with  the  appurtenances  in  Blackgrove  and  Wroughton  in 
the  said  county  of  Wilts,  and  also  all  that  his  manor  of  Mis- 
senden,  otherwise  called  the  manors  of  Missunden  in  the  parishes 
of  Wroughton,  Lydyerd,  and  Tregose,  in  the  said  county  of 
Wilts,  with  all  his  rights^  members,  and  appurtenances,  and  all 
that  his  manor  of  Elcombe  and  the  park  called  Elcombe  Park 
with  the  appurtenances  in  the  said  county  of  Wilts,  and  also  all 
that  his  manor  of  Watlescote,  alias  Wiglescote,  alias  Wigels- 
cete  with  the  appurtenances  in  the  said  county  of  Wilts,  and 
[  *  14  a.  ]    also  all  that  his  manor  of  Wescote,  alias  Wescete,  with  ^the 
appurtenances  in  the  said  county  of  Wilts;  and  also  all  those 
his  lands  and  pastures  containing  by  estimation  one  hundred 
acres  of  land,  and  threescore  acres  of  pasture  with  the  appur- 
tenances in  Wiglescote  and  Wroughton  in  the  said  county  of 
Wilts ;  and  all  that  his  manor  of  Uffcote  with  the  appurtenances 
in  the  said  county  of  Wilts ;  and  also  all  those  his  two  messuages 
and  one  thousand  acres  of  land,  two  thousand  acres  of  pasture, 
three  hundred  acres  of  meadow,  and  three  hundred  acres  of 
wood  with  the  appurtenances  in  Brode-Hinton  in  the  saijl  county 
of  Wilts;  and   also  all   those   the   manors   and  lordships  of 
Campes,  alias  Campes  Castle,  otherwise  called  Castle  Campes, 
with  the  appurtenances  situate,  lying,  being,  and  extending  in 
the  counties  of  Cambridge  and  Essex,  or  in  either  of  them,  or 
elsewhere  within  the  realm  of  England;  and  also  all  that  his 
manor  of  Bulsham  in  the  county  of  Cambridge,  with  all  and  sin- 
gular the  rights,  members,  and  appurtenances,  thereof  what^ 
soever;  and  also  all  those  his  messuages  and  lands  situate,  lying 
and  being  in  the  parishes  of  Hackney  and  Tottenham  in  the 
county  of  Middlesex,  or  in  either  of  them,  with  their  and  every 
of  their  rights,  members,  and  appurtenances  whatsc^ever,  which 
said  messuage  was  lately,  purchased   of  Sir  William  Bowyer, 
Knight,  and  the  said  lands  in  Tottenham  now  are  or  lately  were 
in  the  tenure  or  occupation  of  William  Bcnning,  Yeoman;  and 
also  all  and  singular  the  manors,   lordships,  messuages,  lands, 
tenements,  reversions,  services,  memiows,  pastures,  woods,  ad- 
vowsons,  patrona^^es  of  churches  and  hereditaments  of  the  said 
Thomas  Sutton  whatsoever,  situate,  lying,  or  being  within  the 
said  counties  of  Essex,  Lincoln,  Wilts,  Cambridge,  and  Middle* 
sex,  or  in  any  of  them,  with  all  and  every  their  rights,  mem- 
bers, and  appurtenances  whatsoever  or  any  such,  and  so  many 
and  such  part  of  the  said  manors,  advowsons,  lands,  tenements, 
and  hereditaments,  or  of  any  part  thereof,  as  the  said  Thomas 
Sutton  should  think  meet ;  and  also  all  letters  patent,  indentures, 
deeds,  evidences,  bonds,  and  writings  concerning  the  premises  or 
of  any  of  them,  which  shall  be  so  given  and  granted  by  the  said 
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Thomas  Sutton  to  the  said  governors  and  their  successors,  and 
all  such  conditions,  warranties,  vouchers,  actions,  suits,  entries 
benefits,  and  demands  as  shall  be  or  may  be  bad  by  any  person 
or  persons  upon  or  by  reason  of  them  or  any  of  them  (except  all 
his  manors  or  lordships  of  Littlebury  ^and  Haddestocke,  with    [  *  14  b.  1 
the  appurtenances  in  the  said  county  of  Essex  aforesaid)  or  in 
either  of  them,  though  the  premises  or  any  of  them  be  holden 
of  us  immediately  in  chie^  or  by  knight's  service,  or  otherwise 
howsoever;  and  without  any  licence  or  pardon  for  alienation  of 
them  or  any  of  them,  the  statute  of  mortmain,  or  any  other 
act,  statute^  ordinance,  or  provision  to  the. contrary  in  any  wise 
notwithdtandinff.   And  also  we  do  give  and  grant  like  licence, 
power,  and  autnority  to  the  said  Thomas  Sutton,  his  heirs  and 
assigns,  to  give,  grant  and  assure  unto  the  said  governors  and 
tlieir  successors  for  the  uses,  intents,  and  purposes  aforesaid,  all 
and  every  the  said  great  and  large  mansion*bouse  commonly 
called  the  Charter-house  besides  Smithfield,  together  with  the 
houses,  buildings,  courts,  yards,  gardens,  orchards,  closes,  and 
other  hereditaments  lately  purchased  bv  the  said  Thomas  Sut- 
ton of  the  said  Thomas  Earl  of  Sufiblk ;  and  all  those  his  ma- 
nors and  lordships  of  Soutbminster,  Norton,  Little  Halingbury, 
alias  Halingbury  Bouchers,  and  Much  Stanbridge  in  the  said 
county  of  Essex,  with  all  their  and  every  of  their  rights,  mem- 
bers, and  appurtenances,  whatsoever;  and  also  all  those  his  ma- 
nors and  lordships  of  Bustingthorpe,  alias  Buslingthorpe,  and 
Dunnesby  in  the  county  of  Lincoln,  with  their  and  every  of 
their  rights,  members  and  appurtenances  whatsoever ;  and  also 
all  those  his  manors  of  Salthorpe^  alias  Saltrope,  alias  Halthe- 
rope,  alias  Halstrop,  Chilton,  and  Blackgrove  in  the  county  of 
Wilts,  with  their  and  every  of  their  rights,  members,  and  appur- 
tenances ;  and  also  all  those  his  lands  and  pasture  grounds  called 
Blackgrove,  containing  by  estimation  two  hundrea  acres  of  pas- 
ture with  their  appurtenances  in  Blackgrove  and  Wroughton  in 
the  said  county  of  Wilts;  and  also  all  that  his  manor  of  Missen- 
den,  otherwise  called  the  manor  of  Missunden  in  the  parishes 
of  Wroughton  Lydeyard  and  Tregose,  in  the  said  county  of 
Wilts,  with  all  the  rights,  members,  and  appurtenances;  and 
all  that  bis  manor  of  Llcomb  and  the  Park  called  Elcomb  Park|, 
with  the  appurtenances,  in  the  said  county  of  Wilts ;  and  also 
all  that  his  manor  of  Watlescote,  alias  Wiglescote,  alias  Wi- 
gcUcete,  with  the  appurtenances  in  the  said  county  of  Wilts; 
and  also  all  that  his  manor  of  Wescote,  alias  Wescete,  with  the 
appurtenances  in  the  said  county  of  Wilts;  and  also  all  those 
his  lunds  *and  pastures,  containing  by  estimation  one  hundred    £  *  15  a.  1 
acres  of  land  and  threescore  acres  of  pasture,  with  the  appurte- 
nances in  Wiglescote  and  Wroughton  in  the  said  county  of 
Wilts,  and  all  that  his  manor  of  UiFcote  with  the  appurtenances 
in  the  said  county  of  Wilts ;  and  also  all  those  his  two  messuages 
and  one  thousand  acres  of  land,  two  thousand  acres  of  pasture, 
three  hundred  acres  of  meadow,  and  three  hundred  acres  of 
wood  with  the  appurtenances  in  Brode-Hinton  in  the  said  county 
of  Wilts ;  and  all  those  his  manors  and  lordships  of  Campes, 
alias  Campes  Castle^  otherwise  called  Castle  Campes,  with  the 
a()purtenances  situate,  lying,  and  being,  and  extending  in  the 
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of  chnrckes,  aod  beredhaaieiite  of  die 
Thomas  Sottoo  wbafsoever,  sitnate,  ijisg.  or  being  widiin  the 
lakl  ooontiei  of  Eifsez,  lioootn,  WOts,  Cambridge,  and  Mid- 
dieiez,  or  anj  of  tbcn,  with  all  and  ererr  of  their  rights,  mem- 
bers, and  ^iportenances  wfaatscerer,  or  anj  such,  and  m»  manj 
and  flich  pan  of  the  said  manors,  adrowsons,  hods,  tenements, 
and  bereditamentSy  or  of  anj  part  thereof  as  the  said  TbcMiias 
Solton  shall  think  meet;  and  also  all  letters  patent,  indentores, 
deeds,  eridenoes,  bond«,  and  writiiigs  conceming  the  premises 
or  anj  of  them,  which  shall  be  so  giren  and  granted  bj  the  said 
Thomas  Sutton  to  the  said  goremors  and  their  soccrsiors,  and 
all  such  ONMijtions,  warranties,  roochers,  actions,  soits,  entries 
benefits,  and  demands,  as  shall  be  or  maj  be  had  bj  any  person 
1^  *  15  b.  ]  or  persons  opon  *or  bj  reason  of  trem  or  any  of  them  (except 
all  hb  manors  or  lordships  of  Littleborj  and  Haddestocke  widi 
the  apporteriances  in  the  said  conntj  ii  Eater  aforesaid)  or  in 
either  of  them,  though  the  premises  or  anj  of  them  be  hoiden 
of  tis  imniediatelj  in  cbief^  or  bj  knight's  service,  or  otherwise 
howsoerer,  and  witboat  anj  licence  or  pardon  for  alienation  of 
them  or  anj  of  them,  the  statute  of  mortmain,  or  anj  other 
act,  statute,  ordinance,  or  proTision  whatsoerer  to  the  contrarj 
in  anj  wise  notwithstanding.  And  oor  further  will  and  pleasure 
i%  and  we  do  bj  these  presents  for  us,  our  heirs  and  successors, 
ordain  and  straitl j  charge  and  command,  that  whensoerer  aod 
as  often  as  anj  ot  the  churches,  parsonages,  Ticarages,  cbapeis 
or  other  spiritual  livings,  the  adrowsons,  patronages,  or  dona- 
tions whereof  are  hereby  meant,  or  mentioned  to  be  licenced  to 
be  given  bj  the  said  Thomas  Sutton  to  the  said  governors  and 
their  successors  for  and  towards  the  maintenance  of  the  said 
godlj  and  charitable  uses,  shall  happen  to  be  void  or  become 
presentative  or  presentable,  or  to  be  given  or  collated  unto  bj 
reason  of  the  death,  resignation,  or  deprivation  of  anj  incum* 
bent  or  incumbents  of  them  or  anj  of  them,  or  bj  anj  other 
means  howsoever,  that  then  and  so  often  the  said  governors  for 
the  time  being,  and  their  successors,  or  the  greater  part  of  them 
for  the  time  being,  shall  present,  prefer,  or  collate  thereunto 
such  meet  and  sufficient  persons  as  thej  shall  think  fit ;  i^ever- 
tbeless  our  full  meaning  and  direction  in  this  behalf  is,  and  so 
we  do  bj  these  presents  for  us  our  heirs  and  successors,  ordain 
and  declare,  that  such  and  so  roanj  of  the  scholars  which  shall 
from  time  to  time  be  brought  up  and  tapght  in  the  said  hospital 
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and  every  of  them,^  as  eball  after  be  fully  qualified  and  become 
meet  to  take  upon  them  or  any  of  them  the  charge  of  the  said 
churches,    rectories,  parsonafl^es,   vicarages,  chapels,   or  other 
spiritual  livings  aforesaid,  shall  as  near  as  may  be  from  time  to 
time,  be  by  tne  said  governors  and  their  successors,  presented^ 
preferred,  and  collatecT  thereunto  before  any  other  person  or  per- 
sons whatsoever,  avoiding,  as  much  as  may  be,  the  giving  of 
more  benefices  than  one  to  any  one  incumbent :  and  to  the  end 
that  all  suspicion  of  indirect  dealing,  which  might  hereafter  be 
used  or  put  in  practice  by  the  aforesaid  governors  and  their  suc- 
cessors, or  any  of  them,  contrary  to  the  true  intent  and  meaning 
of  ^these  presents,  may  be  prevented  and  taken  away,  our  wiU    i  •  16  a.  3 
and  pleasure  is,  and  we  do  by  these  presents  for  us,  our  heirs 
and  successors,  ordain  and  straitiy  charge  and  command,  that 
the^  manors,  lands,  tenements,  and   hereditaments,  and  other 
things  which  at  any  time  hereafter  shall  be  given,  granted,  or 
conveyed  for  the  maintenance  of  the   said  godly  and  charitable 
uses  before  in  these  presents  mentioned,  or  any  part  or  parcel  of 
them  or  of  any  of  them,  shall  at  any  time  hereafter  be  by  the  said 
governors,  or  their  successors  or  any  of  them,  leased,  demised, 
granted,  or  conveyed  to  them  the  said  governors,  or  their  suc- 
cessors or  to  any  of  them,  or  to  any  other  person  or  persons 
whatsoever,  for  or  to  the  use,  benefit,  or  behoof  of  the  said  go-* 
vernors,  or   of  their  successors  or  of  any  of  them,  although 
express  mention  of  the  clear  yearly  value  and  certainty  of  the 
premises  or^  any  of  them,  or  of  any  other  gifts  or  grants  by  us 
or  any  of  our  progenitors  or  predecessors  to  the  aforesaid  Tho- 
mas Sutton  heretofore  made,  is  not  made,  or  any  statute,  act, 
ordinance,  provision,  proclamation,  or  restraint,  to  the  contrary 
hereof  had,  made,  ordained)  or  provided,  or  any  other  thing, 
cause,  or  matter  whatsoever  in  any  wise  notwithstanding:  in 
witness  whereof  we  have  caused  these  our  letters  to  be  made 
patent,  witness  our  self  at  Westminster  the  two  and  twentieth 
day  of  June  in  the  ninth  year  of  our  reign  of  England,  France 
and  Ireland,  and  of  Scotland  the  44th,  as  by  the  said  letters 
patent  more  fully  appeareth."     And  further  the  said  jurors  say  The  said  T.S. 
upon  their  oath  aforesaid,  that  the  said  Thomas  Sutton,  of  all  30  Oct.  9  Jac. 
and  singular  the  premises  aforesaid  with  the  appurtenances,  in  wiitlnlr»ealed 
form  aforesaid  being  seised,  the  said  Thomas  Sutton  afterwards,  with  his  seal  to  • 
and  before  the  aforesaid  time  when,  &c.  that  is  to  say,  the  SOth  on®  J«  H. 
day  of  October,  in  the  9th  year  of  the  reign  of  the  lord  James  ^  ^'^  * 
of  England  abovesaid,  made  a  certain  writing  sealed  with  his 
seal,  bearing  date  the  same  day  and  year,  and  to  the  jurors 
aforesaid  shewed  in  evidence,  to  obe  John  Hutton,  Clerk,  the 
tenor  of  which  writing  followeth  in  these  words :  ^^  To  all  to  The  writing 
whom  these  presents  shall  come,  Thomas  Sutton  of  Balsham  in  >®t  o^t. 
the  county  of  Cambridge^  Esq.  sendeth  greeting:  whereas  it 
hath  pleased  the  King's  most  excellent  Majesty  that  now  is,  by 
his  highness's  letters  patent  bearing  date  at  Westminster,  the 
two  and  twentieth  May  of  June  in  this  present  ninth  year  of  his   [  *  l6  b«  1 
highness's  reign  over  England,  upon  the  humble  suit  of  the  said 
Thomas  Sutton,  to  give  licence,  power,  and  authority  to  him  the 
said  Thomas  Sutton,  to  place,  found,  and  erect  an  hospital  and 
free-school  in  the  house  called  the  late  dissolved  Charter-bouse 
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Sndifidd  ia  tW  cDootT  «r  MiddbKx;  nd  Gielicnn^ 
rid  amboriCT  for  bioi  the  tud  TkomcB  SbOoiu  at  sot 
tnoe  during  bis  life  to  ordain,  appoint,  aad  pbicc  a  skt^ier  ol'  die 
Mid  hospital,  ami  that  the  said  hoipital  shcaM  be  caUed  br  the 
osBe  cf  the  bcstpitai  of  Kin^  JAiifa»,  fiKirded  in  the  Ch;ftrter- 
bome  within  the  CDontT  of  Middlesex,  at  the  homble  pedtioB 
and  €m\j  costs  aod  charges  of  Tboma*  Ssttoo.  Esc^  mod  where 
fevtbemore  bj  the  said  letters  patent  the  3tfa»ter  d  the  said 
boqntal  for  tbe  time  being  u  ordained  and  appointed  to  be  one 
of  tbe  sixteen  gorfmors  d  the  lands,  pcnsesf^ioiK,  mrenues* 
wadfgooA^  of  die  said  hospitai;  and  that  the  fame  sixter?f!  gorer- 
Bota  are  bj  tbe  said  letters  patent  icoorpomte  to  porcba^  acd 
lake  laixds  to  tbem  and  their  successors  for  e^er,  tor  the  main- 
tcnanoe  of  tbe  said  hospital,  bj  tbe  naise  of  the  Goreraors  of 
tlie  lards,  pouessions,  rerennes,  and  goods  of  the  hospital  of 
King  James,  (biiDded  in  the  Charter-house  within  the  coantj  of 
Middieaeic,  at  the  hnmbie  petiiion  and  only  coi&ts  acd  chaises  of 
ThooMs  Sotton,  Eaqaire*  as  by  tbe  said  letters  patent  (amoo|P 
ocber  things)  mote  at  laige  may  appear:  by  reason  whereof 
tberemmt  be  a  Master  made  before  sacb  time  as  tbe  said  Tbo- 
mas  Sotton  can  convey  tbe  lands  intended  by  tbe  said  Thomas 
Sirtton  to  be  eooreyed  for  tbe  maintenance  of  tbe  said  hospital 
BBlo  tbe  said  i^oiemors,  according  to  tbe  said  letters  patent: 
noar  tbe  said  llioaias  Sotton,  minding  the  performance  of  tbe 
said  charitable  ac^  batb  accmling  to  the  power  given  him  by 
tbe  aaid  letters  patent,  and  by  these  presents  doth  place,  ordain* 
nominate,  coosutate,  and  appoint  his  r^t  trusty  and  well- 
bebnred  John  Hotton,  Clerk,  the  first  and  present  Master  of  the 
hospital  of  Kinfi[  James,  founded  in  the  Charter-bouse  within 
the  ooonty  of  Middlesex,  at  the  hnmbie  petition  and  only  costs 
and  charges  of  Thomas  Sutton,  Esq.  to  have  and  to  hold  the 
aaid  office,  room,  and  place  of  Master  of  the  said  hospital  unto 
him  tbe  said  John  Huttou,  from  henceforth  for  and  during  the 
good  will  and  pleasure  of  the  said  Thomas  Sotton  :  in  witness 
r  #  17  a.  1  ^bereof  tbe  said  Thomas  *Satton  hath  bereimto  put  his  hand 
and  seal,  dated  the  SOth  day  of  October  in  the  9th  year  of  the 
reign  of  our  said  sovereign  lord  James,  by  the  grace  of  God, 
King  of  England,  France  and  Ireland,  defender  ol  tlie  faith,  &c 
and  of  Scotland  the  45th.'' 
T.  8. 1  Not.  ^"^  further  the  jurors  aforesaid  say  upon  their  oath  aforesaid, 

9JK.1.  made  that  the  aforesaid  Thomas  Sutton  of  all  and  singular  the  pre- 
^^^^^^.■^  misea  aforesaid,  in  form  aforesaid  being  seised,  afterwards,  and 
self  of  tbe  one  before  the  said  time  when,  &c.  that  b  to  say  on  the  1st  day  of 
part,  ami  the  November,  in  tbe  9th  year  of  the  reign  of  the  said  lord  tbe  now 
CanurboiT^^  King  of  England,  &C.  abovesaid  made  a  certain  indenture  be- 
and  otberB.        tween  him  tbe  said  Thomas  Sutton  of  Balsham,  in  the  county 

of  Cambridge,  Esq.  of  tbe  one  part,  and  the  right  reverend  father 
in  God,  George,  lord  Archbishop  of  Canterbury,  Primate  and 
Metropolitan  of  all  England ;  the  right  hononrable  Thomas  Lord 
Ellesmere,  Lord  Chancellor  oX  England ;  the  right  honoufable 
Robert  Earl  of  Salisbury,  Lord  High  Treasurer  of  England; 
the  reverend  father  in  God,  John  Lord  Bishop  of  London;  tbe 
rerend  father  in  God,  Launcelot  Lord  Bishop  of  Ely;  Edward 
Knight,  Lord  Chief  Justice  of  the  Common  Fleas;  Thomas 
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Foster,  Knight,  one  of  the  Justices  of  the  Common  Pleas; 
Henry  Hobart,  Knight  and  Baronet,  the  King's  Attorney-general 
that  now  is;  John  Overal,  Dean  of  the  Cathedral  church  of  St. 
Paul  in  London;    George  Mountain,  Dean  of  the  collegiate 
church  of  Westminster ;  Henry  Thursby,  Esq.  one  of  the  Mas- 
ters of  the  Chancery ;  Jeffery  Nightingale,  Esq.  Richard  Sutton, 
Esq.  John  Law,  Gent.  Thomas  Brown,  Gent,  and  John  Hutton, 
Clerk ;  by  the  names  of  the  reverend  father  in  God,  George 
Archbishop  of  Canterbury;    Thomas  Lord   Ellesmere,   Eord 
Chancellor  of  England ;  Robert  Earl  of  Salisbury,  Lord  High 
Treasurer  of  England;  the  reverend  father  in  God,  John,  Lord 
Bishop  of  London ;  the  reverend  father  in  God,  Launcelot,  Lord 
Bishop  of  Ely;  Edward  Coke,  Knight,  Lord  Chief  Jqstice  of. 
the  Common  Pleas ;  Thomas  Foster,  Knight,  one  of  the  Justices 
of  the  Court  of  Common  Pleas;  Henry  Hobart,  Knight  and 
Baronet,  Attorney-general  of  the  lord  tlie  King ;  John  Overal, 
Dean  of  the  Cathedral  church  of  Su  Paul  in  London ;  George 
Mountain,  Dean  of  the  collegiate  church  of  Westminster;  Henry 
Thursby,  Esquire,  one  of  the  Masters  of  the  Court  of  Chancery; 
Jeffery  Nightingale,  Esq.   Richard  Sutton,  Esquire,  John  Law, 
Gent.  Thomas  Brown,  Gent,  and  John  Hutton,  Clerk ;  Master 
of  the  hospital  of  King  James,  founded  in  the  Charter-house,  And  the  master 
within  the  county  of  Middlesex,  at  the  humble  petition,  and  at  jf  ^***  ^*'*'d*  j 
the  only  costs  and  charges  of  Thomas  Sutton,  Esq.  the  first  at  the  humble 
and  *  present  governors  of  the  lands,  possessions,  revenues,  and    [  *  17  b.  ] 
goods  of  the  hospital  of  King  James,  founded  in  the  Charter^  petition  and  at 
house  within  the  county  of  A^ddlesex,  at  the  humble  petition,  J^^f^-yg^^** 
and  only  costs  and  charges  of  Thomas  Sutton,  Esq.  of  the  other  first  and'pre- 
part  made,  and  within  six  months  then  next  following,  that  is  to  sent  gover- 
say  on  the  4th  day  of  November,  in  the  9th  year  of  the  reign  of  J^"  &c!*of 
the  lord  James,  now  King  of  England,  abovesaid,  in  the  Court  the  other  part, 
of  Chancery  of  the  lord  the  now  King,  at  Westminster  afore- 
said then  being,  in  due  manner  of  record  inroUed,  according  to  Duly  inroUed 
the  form  of  the  statute  in  such  case  made  and  provided ;  and  J?^®^^?  ** 
whereof  one  part,  sealed  with  the  seal  of  the  said  Thomas  Sutton, 
to  the  jurors  aforesaid  was  shewed  in  evidence,  bearing  date  the 
same  day  and  year,  the  tenor  of  which  indenture  folbweth  in 
these  words :  '^  This  indenture  made  the  first  day  of  November  The  indenture 
in  the  year  of  our  Lord  God  one  thousand  six  hundred  and  set  out. 
eleven,  and  in  the  years  of  the  reign  of  our  sovereign  lord  James, 
by  the  grace  of  God  King  of  England,  Scotland  France,  and 
Ireland,  defender  of  the  faith,  &c.  that  is  to  say,  of  England, 
France,  and  Ireland  the  9tb,  and  of  Scotland  the  45th,  between 
Thomas  Sutton  of  Balsham,  in  the  county  of  Cambridge,  Esq. 
of  the  one  party,  and  the  most  reverend  father  in  God,  George^ 
Lord  Archbishop  of  Canterbury,  Primate  and  Metropolitan  of 
all  England ;  and  the  right  honourable  Thomas  Lord  Ellesmere* 
Lord  Chancellor  of  England ;  the  right  honourable  Robert  Earl 
of  Salisbury,  Lord  High  Treasurer  of  England ;  the  right  re* 
verend  father  in  God,  John,  Lord  Bishop  of  London ;  the  right 
reverend  father  in  God,  Lancelot,  Lord  Bishop  of  Ely;  Sir 
Edward  Coke,  Knight,  Lord  Chief  Justice  of  the  Common  Pleas; 
Sir  Thomas  Foster,  Knight,  one  of  the  Justices  of  the  Court  of . 
Common  Pleas;  Sir  Henry  Hobart,  Knight  and  Baronet,  At->. 
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tomey-general  of  our  sovereign  lord  the  King;  John  Overall, 
Dean  of  the  cathedral  church  of  St.  Paul  in  London ;  George 
Mountain,  Dean  of  the  collegiate  church  of  Westminster;  Henry 
Thursby,  Esq.  one  of  the  Masters  of  the  Court  of  Chancery; 
Jefirey  NiG;htingale,  Esq.  Richard  Sutton,  Esq.  John  Law,  Gent 
Thomas  Browne,  Gent,  and  John  Hutton,  Clerk,  Master  of  the 
hospital  of  King  James,  founded  in  the  Charter-house  within 
the  county  of  Middlesex,  at  the  humble  petition  and  only  costs 
and  charges  of  Thomas  Sutton,  Esq.  the  first  and  present  go- 
vernor of  the  lands,  possessions,  revenues,  and  goods  of  the 

[  ^  18  a«  ]  hospital  of  King  James,  founded  in  Charter-house  within*  the 
county  of  Middlesex,  at  the  humble  petition  and  only  costs  and 
charges  of  Thomas  Sutton,  Esq.  of  the  other  part,  witnesseth, 
that  whereas  it  hath  pleased  the  King's  most  excellent  Majesty 
that  now  is,  by  his  highness's  letters  patent  bearing  date  at 
Westminster  the  two  and  twentieth  day  of  June,  in  this  present 
ninth  year  of  his  highness's  reign  over  England,  upon  the  hum- 
ble suit  of  the  said  Thomas  Sutton,  to  give  licence,  power,  and 
authority  to  him  the  said  Thomas  Sutton,  to  place,  erect,  found, 
and  establish,  at  or  in  the  said  house  called  the  Ir/e  dissolved 
Charter-house  besides  Sroithfield  within  the  county  of  Middle- 
sex, one  hospital,  house,  or  place  of  abiding  for  the  finding, 
sustentation,  and  relief  of  poor,  aged,  maimed,  needy  or  impo- 
tent people,  as  also  to  place,  found,  and  establish  at  or  in  the 
said  house  one  free-school  for  the  instruction,  maintenance,  and 
education  of  poor  children  or  scholars,  and  that  the  said  hospital 
should  for  ever  afterwards  be  incorporated,  named,  and  called 
the  hospital  of  King  James,  founded  in  Charter-house  within  the 
county  of  Middlesex,  at  the  humble  petition  and  only  costs  and 
charges  of  Thomas  Sutton,  Esq.  and  that  he  the  said  Thomas 
Sutton  during  his  life,  and  after  his  death  the  said  governors 
and  their  successors  for  ever,  should  have  power,  licence,  and 
authority  to  ordain,  appoint,  and  place  therein  a  master,  a 
preacher,  a  school-master  and  usher,  and  such  numbers  of  poor 
people,  scholars,  and  ofiicers  as  they  shall  think  meet,  and  in 
default  thereof,  his  Majesty,  his  heirs  and  successors;  and  where 
likewise  our  said  sovereign  lord  the  King's  Majesty,  by  the  said 
letters  patent,  bath  incorporated  the  said  Lord  Archbishop,  Lord 
Chancellor,  Lord  Treasurer,  John  Bishop  of  London,  ( Lancelot) 
Bishop  of  Ely,  Sir  Edward  Coke,  Knight,  Sir  Thomas  Foster, 
Knight,  Sir  Henry  Hobart,  Knight  and  Baronet,  John  Overall, 
George  Mountain,  Henry  Thursby,  Jefiery  Nightingale,  Richard 
Sutton,  John  Lawe,  Thomas  Browne,  and  the  master  of  the 
said  hospital  for  the  time  being,  by  the  name  of  the  governors  of 
the  lands,  possessions,  revenues,  and  goods  of  the  hospital  of 
King  James,  founded  in  Charter-house  within  the  county  of 
Middlesex,  at  the  humble  petition  and  only  costs  and  charges  of 
Thomas  Sutton,  Esq.  and  moreover  hath  thereby  granted  licence, 
88  well  to  the  said  governors  and  their  successors,  to  have,  take, 

[  *  18b.]  and  purchase,  as  also  licence  *  and  authority  to  the  said  Thomas 
Sutton  his  heirs  and  assigns,  to  give,  grant,  and  assure  unto  the 
said  governors  and  their  successors,  for  the  better  continuance 
of  the  said  hospital  and  free-school  for  ever:  and  for  the  better 
maintenance  of  the  m^ister,  preacher,  schoolmaster,  usher,'  and 
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such  natnber  of  poor  people,  scholars,  and  officers  of  and  in  the 
said  hospital  for  ever,  as  shall  be  therein  placed  as  is  aforesaid, 
all  and  every  the  manors,  lands,  tenements,  rents,  reversions; 
advowsons,  and  hereditaments  hereafter  herein  mentioned  to 
be  granted  or  conveyed,  as  in  and  by  the  said  letters  patent 
among  other  things  more  at  large  may  appear ;  since  which  said 
letters  patent  the  said  Thomas  Sutton  nath  by  his  deed  or  writing 
under  bis  hand  and  seal,  bearing  date  the  30th  day  of  October 
last,  ordained  and  appointed  the  said  John  Hutton  to  be  first 
and  present  master  of  the  said  hospital,  according  to  the  pur* 
port,  tenor,  and  true  meaning  of  the  said  letters  patent.  And 
the  said  Thomas  Sutton  being  minded  in  his  life  time  to  perfect 
the  said  godly  and  charitable  act  himself  and  not  to  leave  it  to 
be  performed  after  his  death  by  others,  this  indenture  therefore 
witnesseth,  that  the  said  Thomas  SQtton,  for  and  in  considera* 
tion  of  the  continuance  of  the  said  hospital  and  free-school  for 
ever,  and  for  the  better  maintenance  of  the  said  master,  preacher^ 
schoolmaster,  usher,  poor  people,  scholars,  and  officers  for  ever 
hereafter,  with  the  rents,  revenues,  is5;ues,  commodities  and  pro- 
fits of  the  manors,  lands,  tenements,  rents,  reversions,  advow- 
sons, and  hereditaments  hereafter  in  these  presents  mentioned 
to  be  conveyed,  and  for  and  in  consideration  of  the  sum  of  five 
pounds  of  lawful  money  of  England,  by  the  said  Lord  Arch-  *  Inst. 725. 
bishop  and  other  the  governors  afbresaid  paid,  which  said  sum  f  Rofum^ 
of  five  pounds  the  said  Thomas  Sutton  confesseth  and  acknow-  788. 
ledgeth  himself  to  have  received  of  the  said  governors,  and 
thereof  doth  acquit  and  discharge  the  said  governors  for  ever  by 
these  presents;  and  in  consideration  of  the  yearly  rent  of  twelve 
pence  of  lawful  money  of  England  hereafter  in  and  by  these  pre- 
sents reserved  to  the  said  Thomas  Sutton  and  his  heirs,  and  for 
divers  other  good  and  reasonable  considerations  him  specially 
moving,  hath  (according  to  the  said  licence  of  the  King's  Ma* 
jesty  to  him  the  said  Thomas  Sutton  in  that  behalf  given)  given,*  [  ^  19  &•  ] 
bargained,  sold,  granted,  confirmed,  and  conveyed,  and  by  these 
presents  doth  for  him  and  his  heirs,  bargain,  sell,  give,  grantf 
confirm,  and  convey  unto  the  said  governors  of  the  lands,  pos- 
sessions, revenues,  and  goods  of  the  hospital  of  King  James, 
founded  in  Charter-house  within  the  county  of  Middlesex,  at  the 
humble  petition  and  only  costs  and  charges  of  Thomas  Sutton, 
Esq.  and  to  their  successors  for  ever,  all  tnat  the  mansion-house 
commonly  called  Charter-house  besides  Smitlifield,  in  the  said 
county  of  Middlesex,  and  all  and  singular  mcsstiages,  houses^ 
coorts,  yards,  gardens,  orchards,  closes,  and  other  hereditaments 
within  the  county  of  Middlesex,  lately  purchased  by  the  said 
Thomas  Sutton  of  the  right  honourable  Thomas  Earl  of  Suffolk, 
and  all  those  his  manors  and  lordships  of  Southminster,  Norton, 
Little  Hallingbury,  alias  Hallingbury  Bouchers,  and  Much 
Stanbridge,  in  the  county  of  Essex,  with  all  their  and  every  of 
their  rights,  members,  and  appurtenances  whatsoever ;  and  also 
all  those  his  manors  and  lordships  of  Bustingthorpe,  alias  Bus^ 
Kncthorpe,  and  Dunnesby  in  the  county  of  Lincoln,  with  iheit 
and  €very  of  their  rights,  members  and  appurtenances  whatso- 
ever :  and  also  ail  those  his  manors  of  Salthorpe,  alias  Salihrope, 
alias  Haltherope,  alias  Halstroppe,  Chilton,  Blackgrove,  Ufioit, 
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MisendeHy  alias  Misonden,  Watlesoot,  alias  Wiglescote,  alias 
Wigelscete,  Wescote,  alias  Wescete,  and  Elscomb  in  the  county 
of  \Vilt«,  With  their  and  every  of  their  rights,  members,  and 
appurtenances ;  and  aL^o  all  that  his  park  called  Elcombe  Park 
in  Elcombe  in  the  said  county  of  Wilts,  iriih  its  rights,  members, 
and  appurtenances ;  and  all  those  his  lands  and  pasture  grounds 
called  Blackgrove,  containing  by  estimation  two  hundred  acres 
of  pasture  witb  their  appurtenances  in  Bhickgrove  and  Wrough- 
ton  in  the  said  county  of  Wilts ;  and  also  all  those  lands  and 
pastures  containing  by  estimation  one  hundred  acres  of  land, 
and  sixty  acres  of  pasture,  with  the  appurtenances  in  Wiggles- 
cote  and  Wroughton  in  the  said  county  of  Wilts ;  and  also  all 
those  his  two  messuages  and  one  thousaiul  acres  of  land,  two 
thousand  acres  of  pasture,  tliree  hundred  acres  of  mendow,  and 
three  hundred  acres  of  wood,  with  the  appurtenances  in  Brode- 
Hinton  in  the  said  county  of  Wilts;  and  all  those  his  manors 
and  lordships  of  Campes,  alias  Campes  Castle,  otherwise  called 
[  *  10b.]  Castle  Campes,  with  the  *  appurtenances,  situate,  lying,  and  ex- 
tending into  the  counties  of  Cambridge  and  Essex,  or  in  either 
of  them,  or  elsewhere  within  the  realm  of  England ;  and  also  all 
that  his  manor  of  Balsham  in  the  county  of  Cambridge  with  all 
and  singular  the  rights,  members,  and  appurtenances  thereof 
whatsoever ;  and  all  those  his  messuages  and  lands  situate,  lying, 
and  being  in  the  parishes  of  Hackney  and  Tottenham  in  the 
county  of  Middlesex,  or  in  either  of  them,  with  their  and  either 
of  their  rights,  members,  and  appurtenances  thereof  whatsoever, 
which  said  last  mentioned  messuage  was  lately  purchased  of 
Sir  William  Bowjer,  Knt.  and  the  said  lands  in  Tottenham  now 
are  or  late  were  in  the  tenure  or  occupation  of  William  Benning, 
Yeoman ;  and  also  all  and  singular  the  manors,  lordships,  mes- 
suages, lands,  tenements,  rents,  reversions,  services,  meadows, 
pastures,  woods,  advowsons,  patronages  of  churches,  liberties, 
privileges,  franchises,  and  other  hereditaments  whatsoever  of  the 
said  Thomas  Sutton,  situate,  lying,  or  being,  or  to  be  had,  taken, 
or  enjoyed  within  the  said  coimties  of  Essex,  Lincoln,  Wilts, 
Cambridge,  and  Middlesex,  or  in  any  of  them,  with  all  and  every 
their  rights,  members,  and  appurtenances  whatsoever,  and  also 
all  letters  patent,  indentures,  deeds,  charters,  extents,  court-rolls, 
and  other  writings,  miniments,  and  evidences  whatsoever,  con- 
cerning tlie  premises  or  any  of  them,  or  any  part  or  parcel  of 
them  or  any  of  them,  except  and  always  foreprised  out  of  these 
presents  the  manors  or  lordships  of  Littleburyand  Haddestocke 
with  the  appurtenances  in  the  said  county  of  Elssex,  and  all  and 
singular  messuages,  lands,  tenements,  liberties,  privileges,  fran- 
chises, and  hereditaments,  part,  parcel,  or  member,  or  accepted, 
reputed,  or  taken  as  part,  parcel  or  member  of  the  said  manors 
of  Littlebury  and  Haddestocke,  or  of  either  of  them,  or  to  the 
said  manor  of  Littlebury  and  Haddestocke  or  either  of  them  be- 
longing or  appeitaining :  To  have  and  to  hold  the  said  mansion- 
house,  called  the  Charter-house,  besides  Smithfield,  and  all  and 
every  the  said  manors,  lordships,  messuages,  parks,  lands,  tene- 
ments, rents,  reversions,  services,  advowsons,  liberties,  franchises, 
privileges  and  hereditaments,  and  all  other  the  premises,  witii 
their  and  every  of  their  rights,  members  and  appurtenances  (ex- 
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cept  before  excepted)  unto  the  said  governors  of  the  lands,  pos- 
sessions, revenues,*  and  goods  of  the  hospital  of  King  James,    [  •  20  a.  ] 
founded  in  Charter-house  within  the  county  of  Middlesex,  at  the 
humble  petition  and  onJy  costs  and  charges  of  Thomas  Sutton, 
Esq.  and  their  successors  for  ever,  upon  special  trust  and  confi- 
dence that  all  and  singular  the  rents,  issues,  revenues,  commodi- 
ties, and  profits  of  all  and  singular  the  said  manors,  houses, 
lands,  tenements,  hereditaments,  and  other  the  premises,  with 
their  appurtenances,  shall  be  for  ever  hereafter  from  time  to  time 
tTul}\  faithfully,  and  wholly  distributed,  converted,  and  employed 
by  the  said  governors  and  their  successors,  to  and  for  the  main- 
tenance and  continuance  of  the  said  hospital  and  free-school,  and 
of  the  said  master,  preacher,  school-master,  usher,  poor  people, 
scholars,  and  officers  of  and  in  the  said  hospital  and  free-school 
for  the  time  being,  at  all  times  hereafter,  and  from  time  to  time 
for  ever,  according  to  the  true  intent,  purport,  and  meaning  of 
the  said  Thomas  Sutton,  and  according  to  the  tenor  and  purport 
of  the  said  letters  patent  and  of  these  presents,  and  to  none  other 
trust,  use,  confidence,  intent,  purpose,  or  employment  whatso- 
ever, yielding  and  paying  therefore  yearly  unto  the  said  Thomas 
Sutton  and  his  heirs  the  yearly  rent  of  twelve  pence  at  the  feast 
of  the  Nativity  of  St.  John  Baptist,  yearly  to  be  paid ;  and  when 
and  as  often  as  the  said  yearly  rent  of  tM'elve  pence  shall  be  be- 
hind and  unpaid  at  any  feast  whereon  the  same  ought  to  be  paid, 
that  then  and  so  often  it  shall  be  lawful  for  the  said  Thomas 
Sutton  and  his  heirs  into  the  premises  and  into  every  or  any  part 
or  parcel  thereof  to  enter  and  distrain,  and  the  distress  and  dis- 
tresses there  taken  to  take,  lead,  and  carry  away,  and  with  him 
and  them  to  detain,  until  he  and  they  be  satisfied  of  the  said  rent 
and  the  arrearages  thereof,  if  any  be :  In  witness  whereof  the 
parties  first  above  named  to  these  present  indentures  interchange- 
ably have  set  their  hands  and  seals,  given  the  day  and  year  first 
above  written."  And  further  the  jurors  aforesaid  say  upon  their  jjj^e/uife  bar- 
oath  aforesaid,  that  the  aforesaid  Thomas  Sulton,  of  the  aforesaid  gain  and  sale 
premises  with  the  appurtenances,  in  the  county  of  Middlesex,  as  ^y  ^^^  ***** 
before  is  said,  being  seised,  the  said  Thomas  Sutton^  after  the  it»  inVoHment ' 
aforesaid  indenture  of  bargain  and  sale  of  the  premises  with  the  and  before  the 
appurtenances  whereof,  &c.  by  the  aforesaid  Thomas  Earl  of  «^<J«^««|^  let- 
Sufiblk,  to  the  aforesaid  Thomas  Sutton  made,  and  after  the  in-  Ji!d  before  the 
rollment  of  ihe  aforesaid  indenture,  and  before  the  letters  patent  said  indenture 
aforesaid,  by  the  said  lord  the  King  "*  that  now  is,  as  is  afore&iid    C  *  20  b.  ] 
made,  and  before  the  aforesaid  indenture  made  between  the  afore-  J^*^  y**s  'of 
said  Thomas  Sutton  of  the  one  part,  and  the  aforesaid  George,  the  one  part. 
Archbishop  of  Canterbury,   Primate  and  Metropolitan  of  all  a^d  the  said 
England,  and  others  of  the  other  part,  bearing  date  the  first  day  ^n'j'j^^heMof 
of  November  in  the  year  of  the  reign  of  the  lord  the  King  that  the  other  part, 
now  is  the  9th  above  said,  appointed  one  Richard  Bird,  to  be  IPPS'"*®^  *^°* 
porter  of  the  said  messuage,  called  the  late  dissolved  Charter-  portc/of  the 
house  besides  Smitlifield,  of  the  aforesaid  Thomas  Sutton,  which  said  messnage 
Richard  Bird  continued  porter  of  the  said  messuage,  after  the  <^a*'«d,  &c. 
said  indenture  made  between  the  aforesaid  Thomas  Sutton  of  the  R.B.contin«cd 
ope  part,  and  the  aforesaid  George,  Archbishop  of  Canterbury,  fhTsaid  Inden- 
ture made  between  the  said  T.  S.  of  the  one  part,  and  the  said  Archbishop  and  others  of  tKe 
other  part. 
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and  others  of  the  other  part,  bemng  date  the  aforesaid  first  day 

of  November  in  the  9tb  year  of  the  reign  of  the  said  lord  the 

King  that  now  is  above  said,  until  the  death  of  the  said  Thomas 

T.  S.  2  Not.      Sutton.     And  further,  the  jurors  say  upon  their  oath  aforesaid, 

hu ^'u^^^       that  the  said  Thomas  Sutton  afterwards,  and  before  the  time 

wriUof .  when,  8cc  that  is  to  say,  on  the  second  day  of  November  in  the 

year  of  our  Lord  16 11,  made  his  testament  and  last  will  in 
Part  of  the  writing,  amongst  other  things,  as  foUoweth  in  these  words :  **  And 
wiU  set  out       my  wiU  and  meaning  is,  that  unless  the  said  Sir  Francis  Popham 

and  the  said  Lady  Anne  his  wife  do  or  shall  give  to  mine  exe- 
cutor or  executors  a  general  acquittance  or  release  to  the  effect 
above  mentioned,  that  then  as  well  the  said  legacy  of  two  thou- 
sand marks  so  willed  to  be  given  to  the  said  Sir  Francis  Popham 
and  the  Lady  Anne  his  wife,  as  also  the  other  several  l^acies 
given  and  bequeathed  unto  every  of  the  said  children  of  the  said 
Sir  Francis  Popham  and  the  Lady  his  wife,  shall  remain  and  be 
to  the  use  of  mine  executor  or  executors,  to  be  wholly  disposed 
and  given  by  them,  within  one  whole  year  after  my  decease, 
partly  to  the  mending  of  the  highways,  and  partly  to  poor  maids' 
marriages,  and  partly  to  the  releasing  of  poor  men  that  lie  in 
prison  lor  debt,  and  partly  to  the  poor  people  of  my  intended 
hospital,  when  it  shall  please  God  it  shall  be  established  and 
erected :  also  I  give  for  and  towards  the  building  of  my  intended 
hospital,  chapel,  and  school-house  the  sum  of  five  thousand 
pounds :  item^  I  give  into  the  treasury  or  store-house  of  my  in- 
tended hospital,  to  begin  their  stock  with  and  to  defend  the  rights 
of  the  house,  one  thousand  pounds  of  lawful  English  money: 
and  I  give  to  every  one  of  my  feofiiees,  whom  I  have  put  in  trust 
[  *  21  a.  ]  about  my  intended*  hospital,  to  whom  I  have  not  given  anything 
in  this  my  last  will,  the  sum  of  twenty-six  pounds  thirteen  shil- 
lings and  four-pence  of  lawful  money  of  England  ;**  as  by  the  said 
The  Mid  T.S.  testament  and  last  will  more  fully  appeareth.  And  further  the 
IS  Ber.  9  Jnc.  jurors  say,  upon  their  oath  aforesaid,  that  the  aforesaid  Thomas 
1.  died  with-      Sutton  afterwards,  and  before  the  aforesaid  time  when,  &c«  that 

is  to  say,  the  12th  day  of  December,  in  the  9th  year  of  the  reign 

of  the  said  lord  the  King  that  now  is,  abovesaid,  at  Hackney  in 

the  county  of  Middlesex,  died  without  issue  of  his  body  lawnilly 

S.  B.  the  plain-  begotten;  and  that  the  aforesaid  Simon  Baxter  now  plaintiff  is, 

tifl^  then  was      ^^^  ^^  ^y^^  ^^^^  ^f  ^|^^  death  of  the  said  Thomas  Sutton,  was 

the  next  heir     cousin  and  next  heir  of  the  aforesaid  Thomas  Sutton,  that  is  to 
of  the  said         gay,  son  and  heir  of  Dorothy,  the  only  sister  of  the  said  Thomas 

Sutton.  And  further  the  jurors  aforesaid  say  upon  their  oath 
R.  S.  and  J.  L.  aforesaid,  that  the  aforesaid  Richard  Sutton  and  John  Liaw  after- 
afrerwardsand  wards,  and  before  the  said  time  when,  &c.  claiming  as  two  go- 
t^e'^^h*'*'^^  vemors  of  the  lands,  possessions,  revenues,  and  goods  of  the 
claiming  as  *  hospital  of  King  James,  founded  in  Charter-house,  within  the 
two  goTernors  county  of  Middlesex,  at  the  humble  petition  and  only  costs  and 
tiie^Chiiner  ^^  charges  of  Thomas  Sutton,  Esq.  in  the  names,  and  to  the  use  of 
Hoase,entered  them  who  are  named  governors  as  aforesaid,  into  all  and  singular 
into  the  said  the  premises  with  the  appurtenances,  called  the  late  dissolved 
ed*2c"iwn"  Charter-house  besides  Smithfield,  whereof.  Sac*  entered  and  were 
whom,  8.  B.      thereof  seised  as  the  law  requiretb,  upon  the  possessions  of  which 

entered,  &c. 

upon  whom  the  said  R.  S.  and  J.  L.  entered,  &c.  claiming  as  two  governors,  dec. 
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Richard  Sutton  and  John  Law  thereof,  afterwards,  and  before 
the  said  time,  when,  &c.  the  aforesaid  Simon  Baxter,  into  the 
said  premises  with  the  appurtenances,  whereof,  &c.  entered  and 
was  thereof  seised  as  the  law  requireth  ;  upon  the  possession  of 
which  Simon  Baxter  thereof,  the  aforesaid  Richard  Sutton  and 
John  Law,  at  the  aforesaid  time  when,  &c.  into  the  premises 
aforesaid  with  the  appurtenances,  whereof,  &c.  claiming  as  two 
governors  of  the  lands,  possessions,  revenues,  and  goods  of  the 
hospital  of  King  James,  founded  in  the  Charter-house,  at  the 
humble  petition  and  only  costs  and  charges  of  Thomas  Sutton, 
Esq.  in  the  names  and  to  the  use  of  those  who  are  called  go- 
vernors, as  afore  is  said,  re-entered,  as  the  aforesaid  Simon  Baxter 
above  against  them  complaineth.   And  further,  the  jurors  afore-  The  jurors  find 
said  say  upon  their  oath  aforesaid,  that  the  aforesaid  Richard  ^^^  identity  of 
Sutton  and  John  Law,  in  the  aforesaid  act  of  Parliament  of  the  and  J?L. 
7th  year  of  King  James  above  said,  and  in  the  aforesaid  letters 
patent  of  the  said  King,  and  in  the  aforesaid  indenture  of  bargain 
and  sale,  made  between  the  aforesaid  Thomas  Sutton,  of  the  one 
part,  and  the  aforesaid  *  George  Archbishop  of  Canterbury,  and    [  *  9 1  b.  ]] 
others  of  the  other  part,  bearing  date  the  first  day  of  November 
in  the  9th  year  of  the  reign  of  the  said  lord  the  King  that  now 
is,  above  said,  named,  and  the  aforesaid  Richard  Sutton  and 
John  Law  now  defendants,  are  one  and  the  same  persons,  and 
not  others  nor  divers.     And  that  the  aforesaid  Thomas  Lord  The  jurors  find 
Ellesmere,  Robert  Earl  of  Salisbury,  the  reverend  father  Laun-  ^l  '^^^^  ""^ 
celot,  Bishop  of  Ely,  Thomas  Foster,   Henry  Hobart,  John  named  in  the 
Overal,  Henry  Thureby,  JeflFery  Nightingale,  Richard  Sutton,  «c^7jac.i. 
John  Law,  and  Thomas  Brown,  in  the  aforesaid  act  of  Parliament  fers  patent  and 
of  the  7th  year  above  said  named,  and  in  the  aforesaid  letters  in  the  bar- 
patent  of  the  said  lord  the  King  and  in  the  aforesaid  indenture  C^°  ^^  ^^® 
of  bargain  and  sale  made  to  George  Archbishop  of  Canterbury,  ArchbUhop. 
and  ouiers,  are  one  and  the  same  persons,  and  not  others  nor 
divers.  And  that  the  most  reverend  father  in  God,  George  Arch-  And  the  ideot- 
bishop  of  Canterbury,  Thomas  Lord  Ellesmere,  Robert  Earl  of  [|^®^^'||^" 
Salbbary,  John  Bishop  of  London,  Launcelot  Bishop  of  Ely,  ti^jl^tien  pit- 
Edward  Coke,  Thomas  Foster,  Henry  Hobart,  John  Overal,  tent,  and  in 
George  Mountain,  Henry  Thursby,jfcffery  Nightingale,  Richard  ^.delfe'twMn 
Sutton,  John  Law,  and  Thomas  Brown,  in  the  aforesaid  letters  the  said  T.  S. 
patent  of  the  aforesaid  lord  the  King  mentioned,  and  in  the  of  the  one 
aforesaid  indenture  of  bargain  and  sale  made  between  the  afore-  P*^^>^^- 
said  Thomas  Sutton  of  the  one  part,  and  the  aforesaid  reverend 
father  in  God,  George  Archbishop  of  Canterbunr,  Thomas  Lord 
Ellesmere,  Robert  Earl  of  Salisburv,  John  Bishop  of  London ; 
Launcelot,  Bishop  of  Ely,  Eklward  Coke,  Thomas  Foster,  Henry 
Hobart,   John   Overal,   George  Mountain,    Henry  Thursby, 
Jefiery  Nightingale,  Richard  Sutton,  John  Law,  Thomas  Brown, 
and  John  Hutton,  of  the  other  part,  are  one  and  the  same  per- 
sons, and  not  others  nor  divers.  And  that  all  the  manors,  lands,  And  the  ide nt- 
tenements,  and  hereditaments,  in  the  aforesaid  act  of  Parliament  ^^y  of  the  lands 
of  the  7th  year  abovesaid,  and  in  the  aforesaid  letters  patent  by  Se"MMettert 
the  aforesaid  lord  the  King  to  the  aforesaid  Thomas  Sutton  patent/and  in- 
granted,'  and  in  the  indenture  aforesaid  of  bargain  and  sale  made  ^^"''^  "^^^ 

oeiween  tiM 
•aid  T.  S.  dec.  except  the  mesnisge  called  the  hte  diBtolTed  Ch|uter  House. 
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between  the  aforesaid  Thomas  Sutton  and  the  aforesaid  George 
Archbishop  of  Canterbury,  and  others,  (except  the  lands,  tene- 
ments, and  hereditaments  called  the  late  dissolved  Charter- house 
besides  Smithfield,  purchased  of  the  aforesaid  Thomas  Earl  ot 
'  Sufiblk)  mentioned,  are  one  and  the  same  manors,  lands,  tene- 
M^ntity  ofthe  ments,  and  hereditaments,  and  not  others,  nor  divers.  And  that 
calie'dlhe  lat     ^^^  aforesaid  lands,  tenements,  and  hereditaments,  called  the  late 
Ac.  in  ihe  in- '  dissolved  Charter-house  besides  Smithfield,  in  the  aforesaid  in- 
denture be-       denture  of  bargain  and  sale  made  between  the  aforesaid  Thomas 
^71^"^;^'^^,',^^.^    Sutton  and  the  aforesaid  Thomas  Earl  of  Suffolk,  and  others, 
[  *  22  a.  1    bearing  date  the  9th  day  of  May  *  in  the  9th  year  of  the  reign 
said  earl,  and     of  the  said  lord  the  King'that  now  is,  abovesaid,  and  in  the  afore- 
in  the  letters      said  letters  patent  of  tlie  aforesaid  lord  the  King  to  the  said 
toelndentnre"    Thomas  Sutton  made,  and  in  the  aforesaid  indenture  of  bargain 
made  between  and  sale  between  the  said   Thomas  Sutton  and  the  aforesaid 
the  said  T. «.     Archbishop  of  Canterbury,  and  others  likewise  named,  whereof, 
pari,  Sec,  &^'  ^^^  ^"^  ^^^  ^'^^  same  lands,  tenements,  and  hereditaments. 

Identity  of  &nd  uot  Others  nor  divers.  And  that  the  aforesaid  Thomas  Sut- 
T.  s.  in  the  ton,  in  the  -aforesaid  act  of  parliament  of  the  7lh  year  abovesaid 
fct"ere^patrnt  "®"i^d>  »"<^'  i"  ^'^^  writing  aforesaid  to  John  Hutton  aforesaid 
6tv.  named.   '    made,  and  in  all  other  the  conveyances,  writings,  and  letters 

patent  aforesaid  named,  is  one  and  the  same  person,  and  not 
G.  M.  at  the  Others  nor  divers.  And  that  the  aforesaid  George  Mountain, 
time  of  the  ^^  j}jg  jinig  of  the  making  of  the  aforesaid  letters  patent  of  the 
letters  patent  aforesaid  lord  the  King,  who  was,  and  now  is  Dean  of  the  church 
was  and  now  is  Collegiate  at  Westminster ;  and  that  the  aforesaid  George  Moun- 
'ide'ntit*^*  f  ^'"'  ^^  ^^®  ^^^^  letters  patent  of  the  said  lord  the  King  named, 
G.  M.  d^c.         ^^^  ^be  aforesaid  George  Mountain,  in  the  aforesaid  indenture 

of  bargain  and  sale,  by  the  aforesaid  Thomas  Sutton,  to  the 

aforesaid  George,  Archbishop  of  Canterbury,  and  others,  as  afore 

is  said  made,  named,  is  one  and  the  same  person,  and  not  other 

Identity  of        nor  divers.     And  the  aforesaid  John  Hutton,  in  the  aforesaid 

JiH.jkc.  writing  named,  and  in  the  aforesaid  indenture  of  bargain  and 

sale  ot  the  aforesaid  Thomas  Sutton  named,  is  one  and  the  same 
The  jnry  pray  person,  and  not  other  nor  divers.  But  whether  upon  the  whole 
the  cou7i.*^  **      matter  aforesaid,  by  the  jury  aforesaid  in  form  aforesaid  found, 

the  aforesaid  Richard  Sutton  and  John  Law  be  guilty  of  the 
trespass  aforesaid  or  not,  the  said  jurors  are  utterly  ignorant; 
and  pray  the  advice  of  the  court  here,  &c.  And  if  upon  the  whole 
matter  aforesaid,  in  form  aforesaid  found,  it  shall  seem  to  the 
court  here,  that  the  aforesaid  Richard  Sutton  and  John  Law  are 
guilty  of  the  trespass  aforesaid,  as  the  said  Simon  BuxttT  against 
them  coinplaineth ;  then  they  as^ess^  the  damages  of  the  said 
Simon  Baxter,  by  occasion  of  that  trespass,  beyond  his  costs  and 
charges  by  him  about  his  suit  in  this  part  expended  to  one  penny, 
and  lor  his  costs  and  charges  to  twelve  pence.  And  if  upon  tlie 
whole  matter  aforesaid  by  the  jurors  aforesaid,  in  form  aforesaid 
found,  it  shall  seem  to  the  court  here,  that  the  aforesaid  Richard 
Sutton  and  John  Law  are  not  guilty  of  the  trespass  aforesaid, 
then  the  said  jurors  say  upon  their  oath  aforesaid,  that  the  afore- 
said Richard  Sutton  and  John  Law  are  not  thereof  guilty,  as  the 
aforesaid  Richard  Sutton  and  John  Law  above  for  themselves 
«  v«S.  **'**"^  have  alledged.  And  because  the  court  of  the  lord  the  King  here 
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is  not  yet  advised  of  giving  their  judgment  of  and  upon  the  pre- 
mises,* day  thereof  is  given  to  the  parties  aforesaid,  before  the    [  *  22  b.  ] 
lord  the    King  at  Westminster,  until  Wednestlay  next  after 
fifteen  days  of  Easter,  to  hoar  their  judgment  of  and  upon  the 
premises,  because  the  court  of  the  lord  the  King  here  thereof  are 
not  yet,  &c.     At  which  day  before  the  lord  the  King  at  West-  Curia  nlterius 
minster  come  the  parties  aforesaid  by  their  attornies  aforesaid;  a*^visare  vult. 
and  because  the  court  of  the  lord  the  King  here  is  not  yet  ad- 
vised, of  giving  their  judgment  of  and  upon  the  premises,  day 
thereof  is  further  given  to  the  parties  aforesaid,  before  the  lord 
the  King  at  Westminster,  until  Friday  next  after  the  morrow  .of   • 
the  Holy  Trinity,  to  hear  their  judgment  thereof,  because  the 
court  of  the  lord  the  King  here  thereof  are  not  yet,  &c.    Upon  Jndgmentfor 
which  (day),  the  premises  by  the  court  of  the  lord  the  now  King  the  defend- 
here  being  seen,  fully  understood,  and  mature  deliberation  being 
thereupon  had,  for  that  it  seemeth  to  the  court  of  thfe  lord  the 
now  King  h^re,  upon  the  whole  matter  aforesaid  in  form  afore- 
said found,  that  the  said  Richard  Sutton  and  John  Law  are  not 
guilty  of  the  trespass  aforesaid,  as  the  said  Richard  Sutton  and 
John  Law  above  for  them  (selves)  have  alledged :  it  is  considered 
that  the  aforesaid  Simon  Baxter  take  nothing  by  his  bill  afore- 
said, but  for  his  false  clamour  thereof  be  in  mercy,  &c.    And 
that  the  aforesaid  Richard  Sutton  and  John  Law  go  thereof 
without  day,  &c.    And  that  the  aforesaid  Richard  Sutton  and 
John  Law  recover  against  the  aforesaid  Simon  Baxter  24/.  for 
their  costs  and  charges  by  them  about  their  defence  in  this  behalf 
expended,  to  the  said  Richard  Sutton  and  John  Law,  with  their 
assent  by  the  court  of  the  lord  the  King  here,  according  to  the 
form  of  the  statute  in  such  case  lately  made  and  provided,  ad- 
judged ;  and  that  the  aforesaid  Richard  Sutton  and  John  Law         ' 
have  execution  thereof,  8cc. 


THE  CASE  OF  SUTTON'S  HOSPITAL. 


King  James  the  First,  by  his  letters  patent  bearing  date  the  22d  day  of  June,  Baxter 
Id  the  ninth  year  of  his  reign,  reciting  an  act,  9  Jac.  1.  entitled, "  An  act  ^^jy^  ^„,j 
to  confirm  and  enable  the  erection  and  establishment  of  an  hospital  and  Lawe. 
free  grammar  school,  done  and  intended  to  be  done  by  T.  S.,  &c."  granted  Pa^t  X. — 23  a. 
to  Thomas  Sutton  licence  to  found  an  hospital  for  the  relief  of  poor,  aged, 
maimed,  needy,  or  impotent  people,  and  a  free-school  for  the  maintenance 
and  education  of  poor  children  or  scholars ;  "  and  also  that  the  said  T.  S., 
diuring  his  life,  and  after  his  death,  the  governors  thereinafter  named  and 
their  successors,  and  the  survivors  and  survivor  of  them,  and  his  and  their 
successors  for  ever,  and  the  governors  thereof  for  the  time  being,  and  their 
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fucceuon,  fhould  have  full  power,  licence,  and  lawful  authority^  at  his  and 
their  wills  and  pleasures  respectiyely,  from  dme  to  time  and  at  all  times 
thereafter,  to  place  therein  such  master  or  head  of  the  said  hospital,  as 
to  him  the  said  T.  S.  during  his  life,  and  after  his  death  to  the  sud  gover- 
nors and  their  successors,  and  to  the  survivors  and  survivor  of  them,  and 
to  his  and  thdr  successors,  and  to  the  governors  thereof  for  the  time  being 
and  their  successors,  should  seem  convenient  ;*'  and,  in  a  subsequent  part 
of  the  same  letters  patent,  appointed  fifteen  persons  by  name,  *'  and  the 
master  of  the  hospital,  and  such  person  and  persons  as  should  firom  time  to 
time  be  master  or  masters  of  the  said  ho^ital  during  the  time  that  they  should 
be  master  or  masters  thereof  to  be  the  first  and  present  governors  of  the  lands, 
possessions,  revenues  and  goods  of  the  hospital  of  King  James,  founded  in 
the  Charter^house,  within  the  county  of  Middlesex,  at  the  humble  petition 
and  only  costs  and  chaiges  of  T.  S.,  and  that  they  and  the  survivors  of 
them,  and  such  as  the  survivors  and  survivor  of  them  should  firom  time  to 
time  elect  to  make  up  the  number  sixteen,  when  and  as  often  as  any  of 
them,  or  any  of  their  successors,  should  happen  to  die,  or  be  removed  firom 
being  governors  or  governor  thereof,  should  be  incorporated,  and  have  per- 
petual succession,  and  be  one  body  corporate  and  politic    T.  6.  on  the 
80th  of  October,  in  the  same  ninth  year  of  the  King,  by  a  writing  sealed 
with  hii  seal,  and  bearing  date  the  same  day  and  year  appointed  one  J.  H. 
to  be  the  first  master  of  the  hospital,  to  have  and  to  hold  the  said  office 
mt  ihtwiil  of  the  said  T.  S. 

Held  1.  no  hospital,  &c.  was  founded  by  the  act  itsel£ 
S,  The  incorporation  ought  to  precede  the  founding  the  hospital. 

3.  The  King  by  his  charter  of  incorporation  may,  at  the  petition  of  the 
founder,  make  the  house  and  inheritance  of  the  petitioner  to  be  an  hospi- 
tal, and  may  give  it  a  name. 

4.  The  words  in  the  charter,  "  That  the  said  house  and  other  the  premises 
•hall  firom  henceforth  for  ever  hereafter  be,  remain,  &c,  and  shall  for  ever 
hereafter  be  named  and  called  the  Hospital  of  King  James,  founded  in  the 
Charter-house,*'  is  a  sufficient  naming  of  the  place  of  the  corporation.  A 
known  name  is  sufficient  to  found  an  hospital,  and  it  need  not  be  described 
by  metes  and  bounds. 

5.  An  objection  was  made  to  the  validity  of  the  incorporation,  that  the  King 
by  his  letters  patent  intended  to  make  a  present  corporation,  which  hb 
words  expressly  imported,  but  that  no  incorporation  could  be  until  T.  S. 
had  named  a  master,  and  that  nomination  being  subsequent  to  the  letters 
patent,  the  latter  were  repugnant  to  themselves  and  void :  and  ovei^ruled. 

6.  The  incorporation  may  exist  before  the  hospital  is  actually  founded. 

7.  The  word  "  foundation"  is  taken  in  two  different  senses  *'fimdaiio  ntei' 
pietu**  and  ^'JundaUo  perficient  ;'*  as  to  the  politic  capacity,  the  act  of  in- 
corporation is  meti^horically  called  the  foundation,  but  as  to  the  dotation, 
the  first  gift  of  the  revenues  is  called  the  foundation,  and  he  who  gives 
it  is  the  founder  in  law. 

If  the  King  had  incorporated  the  poor  of  the  said  ho^tal,  T.  S.  need  not 
have  made  any  instrument  comprehending  any  foundation,  erection,  Ac. 
but  his  g^  of  the  land  being  the  first  gift,  had  made  him  founder,  and  the 
very  first  donation  is  all  the  foundation  which  is  requisite  in  law ;  and  to  the 
erection  of  an  hospital,  nothiag  is  required  by  the  law  but  incorporation 
and  donation. 

8.  The  nomination  of  the  master  is  good ;  when  the  master  is  nominated,  he 
is  master  by  force  of  the  letters  patent,  as  if  he  ha4  bees  named  in  aad  by 
the  letten  patent  themselves. 
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9,  1.  Money  gtrenby  the  goverson  is  private  personf,  is  a  good  considera- 
tion  to  grant  land  to  them  lo  their  politic  capacity.  2.  If  the  grant  to 
them  is  by  bargain  and  8ale»  a  trust  declared  in  the  habendum  does  not 
make  the  conveyance  void. 

10.  The  governors  should  plead  that  they  were  seised  in  thdr  demesne  aa 
of  fee,  jure  incorporaHonit  sua,  S.  C.  Jenk,  CenU  370. 


Mich.  10  Jacobi,  Rot.  574.  In  the  King'H  Bench  between  Simon  i  Black.  Com. 
Baxter,  plaintiflF,  and  Richard  Sutton  and  John  Lawe,  defen-  ^^  ^ci^^' 
dants,  in  trespass,  de  eo  quod  ipsi  SO  May  10  Jac.  a  capital  mes-  i)ig.^Fninci]. 
sua^e  called  the  Charter-house,  in  the  parish  of  St.  Sepulchre,  Bae.  Ab.  Corp. 
in  the  county  of  Middlesex, ^eg^  4*  intravet^ ;  upon  not  guilbr 
pleaded,  the  whole  special  matter  was  found,  which  was  ad-  - 
journed  out  of  the  court  of  the  King's  Bench  by  the  Judges  of  t  Balst.  146. 
the  same  court,  into  the  Exchequer*chamber;  and  it  was  ai^ed 
at  the  bar  for  the  plaintiff  by  John  Walter  of  the  Inner  Tem- 
ple, Yelverton  of  Gray's  Inn,  and  lastly  by  Bacon  Solicitor- 
general  ;  and  for  the  defendant  by  Coventry  of  the  Inner  Tem- 
ple, Hutton,  Seijeant  at  Law,  and  by  Hobart,  Attorney-gene- 
ral.    And  the  plaintiff's  counsel  argued  strongly  in  general.  1 
That  there  was  not  any  incorporation  created  by  the  King's  let- 
ters patent,  dated  22  Junii  9  t/oc.  Regis.     2.  Admitting  the  in- 
corporation was  good  ;  yet  there  was  not  any  foundation  made 
by  Sutton  according  to  the  authority  given  him.     Am  That  the  < 
bargain   and  sale  made  by  Sutton,  bearing  date  1  Nov.  9  Jac. 
was  utterly  void,  and  by  consequence  all  the  said  possessions 
descendible  to  the  plaintiff  in  particular.     And  in  the  argument 
of  this  case,  these  points  upon  those  grounds  were  moved :  1.  It  J;  ObjpcUoir. 
was  objected  that  by  the  act  of  parliament  9  Feb.  7  Jac.  Regis     ^^^  ^**  ' 
in  the  record  mentioned,  an  hospital  was  le^lly  erected  and 
incorporated  at  Hallingbury  in  the  county  of  Essex,  and  all  the 
said  manors  given  to  it ;  and  by  consequence  the  said  corpora* 
tion  made  after  the  said  *act  by  the  letters  patent  22  Jttnii  9  Jac,    [  *  23  b.  } 
Reg.  was  utterly  void.     Note  reader,  the  said  act  cannot  give 
the  said  house  called  the  Charter-house,  for  Sutton  purchased 
it  afterwards,  viz,  9  May  9  Jac,  Reg.  as  by  the  record  appears. 

2.  That  no  hospital  was  founded  by  Sutton,  and  therefore  the  <•  Ohjectioo. 
incorporation  failed ;  because  Sutton  had  the  King^s  licence  to  ^*^*'®*  *^'  **• 
found,  erect,  and  establish  an  hospital,  which  was  an  act  prece- 
dent to  be  performed  by  Sutton  before  the  incorporation,  which 

he  hath  not  done ;  and  so  he  has  not  pursued  his  licence ;  which 
licence  the  King  might  have  countermanded ;  and  which  was 
countermanded  in  law  by  the  death  of  Sutton. 

3.  That  the  King  by  his  charter  cannot  name  the  house  and  ^*  Objection, 
inheritance  of  Sutton  to  be  an  hospital,  for  that  would  be  to  ^®****  *®*  "• 
give  a  name  of  an  hospital  in  alieno  solo. 

4e.  The  place  of  every  corporation  ought  to  be  certain,  for  with-  ^  Objection, 
out  a  certain  place  there  cannot  be  any  incorporation ;  but  here     ^  *    *  *' 
the  licence  to  Sutton  is  to  found  an  hospital  **  at  or  in  the  Char- 
ter-house ;"  so  that  he  may  found  it  in  all  or  anv  part  of  the  same 
hous^  and  therefore  till  Sutton  has  founded  it  in  certain,  there  is 
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not  any  certainty  of  the  places  and  by  consequence  no  corpora- 
tion. To  which  was  added,  that  a  place*  by  a  known  name  is 
not  sufficient  to  support  the  name  of  an  incorporation,  but  it 
ought  to  be  described  by  metes  and  bounds;  and  divers  prece- 
dents were  cited  and  shewed,  where  the  scite  of  hospitals, 
priories,  &c.  were  so  particularly  described. 

5.  The  King  by  his  letters  patent  intended  to  make  a  present 
incorporation,  and  so  his  words  expressly  import,  viz.  "  from 
henceforth,  &c."  And  yet  no  incorporation  can  be  till  Sutton 
has  named  a  master,  and  the  letters  patent  bear  date  S2  Junii 
anno  9,  and  the  writing  of  nomination  SO  Ociob.  anno  9,  and  so 
the  letters  patent  are  repugnant  in  themselves  and  void. 

6.  Until  there  be  an  actual  hospital  and  poor  in  it,  there  can- 
not be  governors  of  them,  for  governors  ought  not  to  be  idle, 
or  as  cyphers  in  algebra ;  for  governors  and  government  are  re- 
lativoj  qtue  sunt  simul  tempore^  and  as  well  in  his  will  as  in  other 
instruments  he  has  called  it  many  times  his  intended  hospital. 

7.  To  ev^ry  such  corporation  a  foundation  is  requisite ;  and 
here  is  not  any  foundation  made  by  Sutton.  For  first  he  ought 
to  have  per  verba  prascripta  4*  in  terminis  terminantibus  •founded, 
erected,  and  established  the  said  house  of  Charter-house  an  hos- 
pital, &c.  And  it  was  compared  to  cases  of  exchange,y/'a;i^(il- 
moigney  dediy  warrantizo,  frank-marriage,  qua  sunt  verba  legalia 
4*  incompatibiliaj  SfC.  And  divers  precedents  were  shewed  to  the 
Justices  of  erection  of  hospitals,  schools,  &c.  wherein  the  said 
words  oijundo^  ^Jigo,  8^c.^  were  used.*  Secondly,  Before  such 
lawful  foundation  made  by  Sutton,  a  stranger  could  not  have 
given  any  land  or  other  thing  to  the  said  governors.  Thirdly^ 
Without  such  foundation,  in  time  to  come  it  shall  not  be  known 
who  should  be  the  founder,  whereupon  confusion  would  ensue. 

8.  The  nomination  of  the  master  made  by  Sutton  is  void  for 
two  reasons,  one  that  he  was  nominated  to  be  master  but  at 
will,  where  lie  ought  to  be  nominated  for  life,  in  as  much  as  he 
is  to  have  a  freehold  in  the  land.  Also  there  ought  to  be  at  least 
an  actual  hospital  founded  by  Sutton  according  to  his  licence, 
before  he  could  nominate  a  master  of  it ;  for  otherwise  it  should 
be  a  mathematical  or  Utopical  hospital. 

9.  The  said  bargain  and  sale  made  by  Sutton  to  the  said  go- 
vernors was  void  for  three  reasons.  I.  That  the  money  which 
was  the  consideration  thereof  was  paid  by  the  private  persons  of 
the  governors,  and  therefore  the  bargain  and  sale  of  the  manors, 
&c.  cannot  enure  to  them  in  their  politic  capacity.  2.  The  ha* 
bendum  is  to  the  governors  upon  trust  and  confidence,  and  a 
body  politic  aggregate  of  many  cannot  stand  seised  of  a  trust 
and  confidence  to  the  use  of  another  (a).  3.  Because  no  hospi- 
tal was  founded  by  Sutton  according  to  his  licence;  and  for  all 
the  other  objections  made  against  the  foundation  and  incorpora- 
tion, the  said  bargain  and  sale  was  void,  and  by  consequence  all 
the  said  manors  descended  to  the  plaintiff*  as  cousin  and  heir  to 
Sutton. 

10.  That  no  hospital  was  incorporated  by  the  said  letters 
patent,  and  therefore  it  was  objected,  that  the  King  could  not 
incorporate  them  by  the  name  of  Governors,  Sac  of  the  hospital, 
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but  of  an  hospital  in  law,  or  a  legal  hospital,  as  it  was  called  ; 
for  the  governors  cannot  plead  that  they  are  seised  in  jure  hos^ 
pitalis  sui^  because  in  law  there  was  not  any  hospital. 

Which  brief  report  I  have  made  of  these  objections,  because 
I  think  -them,  or  the  greater  part  of  them,  were,  not  worthy  to 
be  moved  at  the  bar,  nor  remembered  at  the  bench :  and  that 
this  case  was  adjourned  to  the  Exchequer-chamber  by  the  *Jus-    [  *  24  b.  ] 
tices  of  the  King's  Bench,  more  for  the  weight  of  the  value, 
than  for  the  difficulty  of  the  law  in  the  case.     And  the  entire 
record,  as  appears  before  by  the  exceptions,  ought  to  be  the 
case,  the  which  was  argued  openly  in  the  Exchequer-chamber 
by  all  the  Judges  of  England,  and  Barons  of  the  Exchequer 
(except  the  Chief  Justice  of  the  King's  Bench,  who  was  then       * 
sick),  viz.  Sir  Robert  Houghton,  Sir  Augustine  Nicholls,  Sir  '^  Jwdgw 
John  Dodderidge,  Sir  Humfrey  Winch,  Sir  Edward  Bromly,  the^case?^   *" 
Sir  John  Croke,  Sir  James  Altham,  Sir  George  Snigge,  Sir 
Peter  Warburlon,  Sir  Lawrence  Tanfield,  Chief  Baron,  and 
Sir  £klward  Coke,  Chief  Justice  of  the  Common  Pleas.     And 
it  was  resolved  by  them  all  in  their  arguments  (except  by  Baron  Post.  54.  a. 
Snigge  and  Justice  Croke)  that  judgment  should  be  given  against 
the  plaintiff,  ^  quia  rectum  est  judex  sui  4*  obliqui,  a  right  line  Maxim, 
makes  discovery  not  only  of  that  which  is  right,  but  of  that 
which  is  wrong  and  crooked ;  and  the  confirmation  of  the  right 
and  truth  is  the  confutation  of  error  and  falshood,  I  will  report 
the  effect  of  the  reasons  and  causes  affirming  and  confirming  the 
resolutions  of  the  Judges,  which  are  of  so  great  authority,  per- 
spicuity, and  gravity,  that  it  i§  not  necessary  that  the  objections 
should  have  any  particular  answer,  and  yet  for  the  satisfaction 
of  all,  every  one  of  them  shall  be  particularly  answered.     And 
because  this  case  chiefly  depends  upon  the  letters  patent,  and 
the  best  exposition  of  the  King's  charter  is  upon  the  considera- 
tion of  the  whole  charter,  to  expound  the  charter  by  the  charter 
itself,  verba  cartce  regicB  ceque  portant  suam  exposttionem  s  and 
the  King's  letters  patent  in  this  case  are  viscera  causa^  4*  ^J^po-  Viscera  caiua?. 
sitio  qu(S  ex  visceribus  causa  nascituTj  est  aptissima  ^fortissima  in 
lege ;  all   the  parts  of  the  letters  patent  were  considered,  and  Touch.  87. 
every  material  part  thereof  explained  according  to  the  true  and 
genuine  sense,  which  is  the  best  method,  upon  the  consideration 
wf  many  others,  for  the  more  clear  report  of  this  case. 

The  first  part  of  ihe  said  charter  contains  a  short  recital  of  i.  Part  of  the 
two  things,   J.  Of  the  tiile  of  the  act  of  9  Feb.  anno  9  wz.  "  An  ALTtVi**Ob^* 
'*  Act  to  confirm  and  enable  the  erection  and  establishment  of  an  Antcat3.'a.  "*' 
'*  iiospital  and  free  grammar  bchool,  done  and  intended  to  be 
*^  done  by  Thomas  Sutton,  Esq."  which  title  proves  that  no  hos- 
pital, &c.  was  founded  by  the  att  itself;  but  the  scope  of  the  act 
was  to  enable  Sutton  to  erect  and  establish  an  hospital,  &c.  and 
therefore  the  title  saith,  *^  intended  to  be  done  and  performed 
**  by  Thomas  Sutton,  Esq."     And  that  also  appears  by  divers 
parts  of  the  body  of  the  act,  which  are  all  infuturo  Sf  nihil  in 
prasenti.     "  1.  *Be  it  therefore  enacted,  that  in  the  town  of    [  *  25  a.  ] 
Halingbury,  &c.  there  may  be  builded  one  meet  house  for 
abiding  of  poor  people  and  scholars,  &c."  which  are  words  de 
fuluro^  and  it  is  not  certain  in  what  part  of  the  town  the  house 
shall  be  built,  &c.     *^  2.  And  that  the  same  shall  and  may  be 
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la  the  seeond  part  SattDB  isamtorandpetitiooertDtheSjiig 
Cmt  fear  thiogs :  **  1.  To  gbe  fioence  to  famidy  erect,  and  eita- 
^  hHah  an  hoipitaUioiise^  &c.  and  free  gmDniaF-«cbocd,  &c.  at 
<*  or  in  the  Charter-hoose,*  wherein  has  been  obserred  the  nn- 
oertaintj  of  the  soh,  cxz.  <*  at  or  in  the  Charter-hoosey"  but  of 
that  hereafter.  ^  €.  To  incorporate  the  goveriKirs  bereafier 
^  named,"  so  that  Sottoo  himself  names  the  governors  which 
the  King  incorporates.  *^  S.  Bj  sncfa  name  of  incorporation 
^  *as  is  hereafter  mentioned  to  have  capacity  and  ability.  Sec**  by 
which  also  it  appears,  that  Sotton  derises  and  prescribes  the 
name  of  the  incorporation;  and  by  all  these  three  clauses  it 
mpears,  that  the  suit  of  Sntton  and  hb  eiqpress  consent  was, 
chat  the  soremors  should  be  named  of  the  said  house  called  the 
Charter-house.  4.  Sutton  was  suitor,  ^  that  the  governors,  &c 
^  might  take  in  mortmain  fer  the  better  maintenance  of  the  said 
^  hos{Ntal,  free  school,  preacher,"  &c. 

The  third  part  of  die  letters  patent  contains  grants  and  acts 
made  by  the  King  in  two  maimers,  jc  by  way  of  licence  and  by 
Ihtdulnm.  ^  ^•y  ^  grant ;  of  the  licences  some  are  requiute^  scnne  abun- 
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dant  and  not  requisite :  and  some  reqmsite  for  the  snstentation 
of  the  poor,  8cc.  and  not  to  the  essence  of  the  corporation;  and 
of  the  grants,  some  are  in  prasenti,  and  some  injutwo^  and  of 
each  ot  them  some  are  of  necessity,  and  some  explanatory  and 
not  of  necessity ;  and  those  which  are  of  necessity,  some  are  of 
necessity  to  the  creation  of  this  body  politic,  and  some  to  the 
continuance  and  preservation  of  it     And  into  those  branches 
all  the  said  letters  patent  are  divided,  which  shall  be  observed 
as  they  arise  and  have  place  in  the  same  letters  patent :  but  be* 
fore  all  the  licences  and  grants,  the  King  prefixes  a  preamble, 
St?  **  The  King  affecting  so  good  a  work,  of  his  princehr  dispo- 
sition and  care  for  the  furtherance  thereof,  and  that  the  same 
may  take  the  better  effect,  &&"  (wherein  appeareth  the  honour, 
chari^,  and  pious  disposition  of  the  King)  '*  giveth  licence  to 
Thomas    Sutton,    his    heirs,    executors,    admmistrators,   and 
assigns,  at  all  times  hereafter  at  their  will   and  pleasure  to 
place,  erect,  found,  and  establish,  at  or  in  the  said  house  called 
the  Charter-house,  one  hospital-house,  and  place  of  abiding  for 
the  finding,  sustentation,  and  relief  of  poor,  aged,  maimed,  needy* 
or  impotent  people,  &c.  Also  to  erect,  found,  &c.  one  free  school 
for  the  instruction,  teaching,  and  maintenance  of  poor  children 
or  scholars,  &c.     And  to  place  and  maintain  a  learned  school- 
master and  usher  to  teach  and  instruct  the  said  children  in 
grammar.     Atid  also  one  learned  and  godly  preacher  to  preach 
and  teach  the  word  of  God  to  all  the  said  persons,  poor  people, 
and  children,  members,  and  officers  at  or  in  the  said  house.** 
This  in  the  first  place  contains  the  end  of  Sutton's  piety  and 
charity:  for  {a)  sapiens  iticrpit  ajincy  4*  quodprimum  est  in  in-  Answer  to  the 
tentione  tdtvmum  est  in  executione.    And  that  was  a  grand  motive  ?*l®p''*^*"*'<, 
to  the  Kinff  of  his  royal  authority  to  give  him  means,  sc.  by  b.127!  b. 
creation  of  a  capable  body  politick  by  way  of  incorporation,  to  Antea^ss.  b. 
have  a  perpetual  succession  to  perfect  and  perpetuate  so  pious 
and  charitable  a  work.     *And  that  the  incorporation  ought  to    [  *  26  a.  ] 
precede  the  execution  of  this  licence,  is  evident  by  the  words 
and  coherence  of  the  letters  patent,  sc.  for  this  licence  is  inju" 
turOj  sc.  to  Thomas  Sutton,  his  heirs,  executors,  administrators, 
and  assigns,  ^^  at  all  times  hereafter  at  their  will  and  pleasure, 
8cc"  so  toat  it  is  future  as  well  in  persons,  heirs,  executors,  &c. 
as  in  the  thing  to  be  done.     But  when  he  comes  to  the  clause 
of  incorporation,   he  doth  it  per  verba  de  prasenti  tempore : 
**  And  the  said  persons  and  their  successors  by  the  name,  &c« 
we  do  by  these  presents  for  ever  hereafler  really  and  fully  incor- 
porate, &c."     By  which  it  follows,  that  tlie  incorporation  being 
present,  and  the  execution  of  this  part  of  the  licence  future,  the 
incorporation  ought  of  necessity  to  precede  the  execution  of  the 
licence.     Then  forasmuch  as  the  principal  foundation  of  the 
scruple  was  conceived  upon  these  words,  *<  to  found,  erect,  and 
establish,"  the  true  etymology  and  genuine  sense  of  them  was 
considered;  and  ex  vi  termini Jundare,  nihil  aliud est  auamjun"  f  lostrss. 
damentumjaeere  seuponere,  ^c.  to  lay  the  foundation  of  a  build- 
ing; and  in  this  sense  the  Holy  Ghost  (which  moved  Sutton  to 
this  woik  of  charity)  in  the  scripture  takes  it    And  therefore  in  iP)  1  Reg.  c.  6- 
the  (6)  1  Regiim  cap.  6.  S7.  Fundata  est  domus  annoprimo^  et  J^\^/^c 
anno  1 1  perfrctajnit  domus  in  omni  opere  suo.  And  (c)  1  Beffim  le.  ▼er!l4f ' 
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rff/i.  16.  34.  JEdificavit  in  diebus  ittis  Hid  de  Bethel  Jerico  in 
Abiram  primitivo  suo  Jitndavity  Sf  in  Segtib  novissimo  suo  posuU 
portas.  By  which  it  appears,  that  to  ibunJ  is  to  lay  the  foiin* 
elation  of  a  building,  which  is  the  first  mechanical  part  of  ar- 
chitecture. Then  when  the  foundation  is  laid,  then  comes  the 
erection  of  the  house,  as  it  is  said  by  the  son  of  Sirach  49*  13. 
E€cl.  c.  49.  V.  Erexit  nobis  muros^  ^  erexit  domus  nostras.  And  although  tiie 
^^'  foundation  be  well  laid,  and  thereupon  a  building  well  erected, 

yet  it  ought  to  be  well  conjoined  and  establi:>hed,  and  therefore 
this  word  establish  is  added  to  make  the  building  have  continu- 
ance. 2  Reg,  13.  Stabiliam  thromim  ejus :  that  is,  I  will  make 
bis  throne  to  have  perduraoce  and  continuance.  So  that  to  found, 
erect,  and  establish,  are  opera  laboris,  4*  laboris  architcctor\  and 
that  appears  by  the  words  of  the  charter  itself^  sc,  ^^  the  King 
affecting  so  good  a  work,"  tarn  bonum  opus  :  moreover  the  sub- 
sequent words  prove  it  also ;  ^^  to  found,  erect,  and  establish," 
Post. 31. a.  b.    what?  •*  an  hospital*house.''     So  that  it  clearly  appear^,  that 

the  effect  of  this  licence  is  to  make  fit  and  to  finish  and  furnish 
an  hospital-house  for  the  habitation  of  the  poor,  &c.     See  after, 
Mich.  Si  &  35  Eliz.  the  case  of  the  hospital  of  Bridewell  for  the 
exposition  of  these  words,  fundoy  erigo^  4*  stabilio^  which  is  a 
stronger  case  ihan  this  is.    And  this  word  place  in  the  firbt  place 
is  to  be  intended,  as  hath  been  said,  in  the  last  place,  sciL  to  place 
[  •  26  b.  ]    poor  in  it,  *to  erect  a  free  school  for  the  instruction  of  youth, 
and  for  the  maintenance  of  a  preacher.     But  how  shall  this  holy 
and  charitable  intention  (that  it  should  remain  in  succession  lor 
ever)  be  brought  to  an  end  and  effect  ?  The  charter  itself  shews 
it  in  effect  in  this  manner :  it  is  impossible  to  take  in  succession 
A  capacity  to    for  ever  without  a  capacity;  and  a  capacity  to  take  in  succession 
take  in  »ac-       cannot  be  without  incorporation ;  and  the  incoiporation  cannot 
b«^w?tliouriD-  '^^  created  without  the  King;  for  this  reason  the  charier  saith, 
corporation.      ^*  And  for  the  maintenance  and  continuance  of  the  said  hospi- 
tal, &c.  and  that  the  same  may  take  tlie  better  effect,  that  the  said 
persons,  &c.  be  one  body  corporate  and  politick,  to  have  perpe- 
tual succession  for  ever  to  endure ;  we  do  by  these  presents  for 
(a)  Ji  E.4. 56.  ^v^r  hereafter  fully  and  really  incorporate,  &c.  to  have  capacity 
a.  Co.  Lit.  s.a.  and  ability  to  take,  &c."     Without  this  capacity  the  end  cannot 
Cr.  El.  35. 363.  \^  effected,  for  {a)  inhabitants  of  a  town,  or  other  single  per- 
Roii.5i3.Com.  ^ons  (who  have  not  capacity  to  Uike  in  succession  but  only  to 
Dig.  Capacity    their  singular  heirs)  have  capacity  to  take  an  incorporation ;  and 
^  ^*  after  their  incorporation  they  have  capacity  to  take  in  succession 

The incorpora-  any  lands,  tenements,  or  hereditaments;  unde  sequitw\  thai  liie 
tion  which        incorporation  which  fidves  capacity  ought  to  precede  the  donation 

flTivcs  caDacitv        m«.  *         m        o  ■ 

ought  to  pre-  ®f  ®"y  land,  &c.  Another  licence  is  given  to  this  new  incorpo- 
cede  the  dona-  ration  to  take  in  mortmain.  This  licence  is  not  of  necessity, 
land*^^*"^        either  of  the  essence  of  the  incorporation,  or  of  the  continuance 

of  it ;  but  yet  it  is  requisite  for  the  establishment  and  maintenance 
of  the  end,  sciL  to  have  the  poor  sustained,  and  scholars  in- 
structed, Sec,  for  they  cannot  be  maintained  without  a  revenue, 
and  the  revenue  (as  has  been  said)  they  cannot  take  and  retain 
without  a  licence  in  mortmain  ;  and  therefore  those  who,  sc,  in- 
corporation and  licence  in  mortmain  ought  to  precede  the  dooa- 
tion.  These  words  to  found,  erect,  and  establish  an  hospital- 
house,  cannot  be  extended  to  the  incorporation,  for  that  belongs 
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only  to  the  King,  and  that  the  King  makes;  not  to  any  dotation, 
for  as  yet  (as  hath  been  said)  there  is  not  any  capacity ;  ergo^  it 
extends  only  to  the  building  and  finishing  of  the  said  house  to 
be  a  fit  habitation  for  poor,  &c.  Sutton  thinking  and  re-think- 
ing that  as  well  the  incorporation  as  the  licence  in  mortmain  were 
in  their  several  degrees  requisite  to  bring  his  good  and  charitable 
purpose  to  effect,  to  the  end  that  the  King  would  grant  that  which 
was  only  in  his  power  to  grant,  and  which  he  himself  without  the 
King  could  not  do ;  he  was  a  suitor  to  the  King  to  grant  him 
licence  to  do  that  which  of  himself  in  respect  of  the  ownership 
of  land  he  might  do  without  the  King,  scil.  to  build,  finish, 
and  furnish  the  said  house  for  the  habitation  of  *poor,  as  [  *  27  a.  ] 
well  before  the  incorporation  as  after:  but  to  give  it  suc- 
cession, &c.  as  hath  been  said  he  could  not,  and  therefore 
this  licence  was  but  explanatory  to  declare  what  Sutton  as  ' 
owner  of  the  land  might  do,  either  with  the  King^s  licence  or 
without  the  King,  and  therefore  the  King  could  not  counter- 
mand this  licence,  batause  it  is  but  declaratory  of  that  which 
Sutton  might  do  as  owner  of  the  land  without  any  (a)  licence;  (a)  3 Inst.  soi. 
and  this  appears  by  the  book  in  S  H.  7.  Fitz.  Grant.  36.  the 
record  whereof  I  have  seen,  between  J.  Buckland,  vintner,  Buektund 
plaintiff,  in  an  action  of  trespass,  and  Richard  Fowcher,  chaplain  ▼• 

defendant.  Term.  SancL  Mich.  2.  H.  7.  Rot.  155.  in  the  King's  ^<«^^*«'>«'»tcd. 
Bench,  and  in  the  report  at  large  (&),  2  H.  7*  Id.  a.  b.  (6) Br.  Patent 
where  the  case  in  efiect  is,  that  K.  H.  4.  by  his  letters  patent,  4. 
an.  6  regfii  suij  reciting  that  Robert  Ramsey  was  seised 
in  fee  of  an  house  in  the  parish  of  St.  Margaret  in  London, 
called  the  Sun,  &c.  notwithstanding  the  statute  of  mortmain,  de 
gratid  sud  specialty  and  for  20/.  gave  licence  to  Robert  Ramsey, 
that  he  might  give  20  marks  rent,  issuing  out  of  the  said  house(c),  (r)  i  Roll.  5i3. 
cuid^  capeUano  divini  celebranti  ad  altare  beatte  Mat^  in  eccles. 
&  Magni  London*  singuT  diebus  pro  salubri  statu  praH  Rolf  <{- 
Johan*  uxor'  sua,  <S*c.  Habend^  4*  tenend^  eid*^  capeUano  Sf  success 
sorib*  stiis  capellan*  Cantaria  prced!  divina  in  eccles.  pradH  ad 
altare  prced!  pro  salubn  slatUy  ^c.  juxta  ordinationem  prcedl  Rob. 
in  hac  parte faciend*  celebra£  imperpet\  8fC.  And  afterwards  the 
said  Robert  Ramsey  by  his  deed  indented  tripartite,  10  June 
1407,  founded,  ordained,  and  erected  the  said  chauntry,  and 
ordained  and  named  one  John  Meadow  to  be  the  first  chaplain 
to  do  the  said  divine  services;  and  further  by  the  said  deed 
granted  to  the  said  John  Meadow  the  first  chaplain,  10  marks 
of  yearly  rent  issuing  out  of  the  said  house,  to  have  to  him  and 
his  successors  chaplains  of  the  said  chauntry,  at  four  usual  feasts 
in  London  to  be  paid,  with  clause 'of  distress,  to  him  and  his 
successors ;  and  further  appointed  by  the  same  deed,  that  he 
himself  should  present  to  the  said  chauntry  during  his  life ;  and 
after  his  decease,  that  Johanna  his  wife  should  present  to  it 
during  her  life,  and  after  her  decease  the  Parson  and  Church- 
wardens of  the  said  church  of  St.  Magnus  and  their  successors; 
and  afterwards  the  said  John  Meadow  died,  and  after  divers 
vacations  the  defendant  Richard  Fowcher  was  presented  to  the 
sfldd  chauntry,  who  for  the  said  rent  arrear  entered  into  the  said 
house  the  door  being  open,  and  took  a  cup  of  the  plaintiiTs 
for  a  distress,  &c.  for  which  taking  the  action  was  brought^ 


HQ^  THB  CASB  or  8UTroN*k  HOSPITAL.        Part  X — %7  a.-f-97  b» 

• 

upon  whidi  matters  the  parues  demurred  in  law :  and  this  case 
was  adjoamed  into  the  Exchequer-diamber,  and  there  before 
all  the  judges  of  England  divers  objections  were  made  against 
this  licence  and  grant.  ].  Because  they  were  addam  capellano^ 
and  named  none  in  certain ;  and  when  the  King's  grant  is  un- 
C  *  27  b.  ]    certain  it  is  void ;  as  if  the  King  ^licenses  one  to  give  20  marks 

(•)  Perk.  lect.  ^^nt  (a)  cuid^  Abbaiij  the  grant  is  void,  because  it  is  uncertain. 

^»  %,  There  is  not  soch  chaplain  till  Robert  Ramsey  has  named 

and  ordained  one,  so  that  it  appears,  that  the  grant  would  be  to 
him  who  was  not  in  rer^  natura ;  as  if  the  King  gives  licence  to 

1  Roll.  513.       grant  to  the  Mayor  and   Commonalty  of  Islington,  it  is  void 

f  Roll.  4«.  where  there  is  not  any  such  incorporation,  although  the  inhabit- 
ants of  Islington  be  afterwards  incorporated  by  the  name  of 
Mayor  and  Commonalty,  because  there  was  no  such  corporation 
in  ret'  naiura  at  the  time  of  the  grant.  3.  It  was  objected  that 
the  King  had  not  made  any  incorporation  in  that  case,  and  an 
incorporation  is  a  thing  to  be  made  only  by  the  King  himself;  and 
these  words juxta  ordinatiori per  Rob*  Ramsey Jhendam^  should  not 
enable  the  said  Ramsey  to  make  an  incorporation,  for  the  King 
cannot  give  licence  to  any  to  make  an  incorporation,  but  the  said 
words  would  give  him  power  to  make  ordinances,  first  touching 
masses  and  otner  divine  services.  2.  Of  what  manner  of  habit 
he  should  be.  3.  To  have  perpetual  succession,  sc.  elective, 
presentative,  or  donative,  and  that  is  the  efiect  of  the  said  words, 
and  not  to  make  a  corporation,  and  the  King's  grant  should  not 
be  taken  by  implication,  sc.  by  the  words  to  midie  an  incorpora- 
tion, and  also  to  give  licence  to  grant  the  said  rent,  for  then  the 
King's  grant  would  enure  to  two  intents.  4.  Admitting  that 
there  should  be  an  incorporaticm  by  implication,  yet  the  incor- 
poration ought  to  be  before  the  licence,  and  here  the  licence  is 
before  the  incorporation,  and  therefore  void.  5.  The  graat 
ought  to  have  been  that  die  King  gave  licence  ^^^^  4*  trigere 
Caniar'f  S^c.  and  there  were  not  any  such  words  in  the  charter^ 
but  only  licence  to  grant  a  rent,  &c.  cuii  capellano^  S^c.  6.  The 
licence  is  secundtan  ordination*  per  R.  Ramseyjlendam^  and  there- 
fore the  King  is  deceived,  because  he  could  not  have  knowledge 
what  ordinance  it  would  be.  7.  It  was  objected,  that  the 
distress  was  without  warrant,  and  void,  because  the  licence  did 
extend  to  grant  a  rent  only  without  m^ition  of  any  distress. 
Which  objections  I  have  here  collected  out  of  the  book  reported 

Br.  Patent  44.  at  length,  2  H  ?•  13.  a.  b.  and  the  Report  of  Fitz.  in  3  H.  7* 

Grant  36,  and  out  of  the  record  itself. 

As  to  the  first  and  second  objection  it  was  resolved,  that  the 
grant  was  good,  for  all  the  grants  of  chauntries  are  of  such  form, 

s  Roll.  197.       ^'  ^^*  capdlano^  and  although  there  be  not  such  chaplain  at  the 

time,  it  is  not  to  the  purpose;  for  if  the  King  grants  to  the  Com- 
monalty of  Islington  that  they  shall  be  incorporated  of  a  Mayor 
and  Baiiiiis,  and  that  they  have  power  to  chuse  one,  it  is  good, 
although  the  election  oi  the  Mayor  is  future.  So  note  reader, 
a  difference  betwixt  an  estate  or  interest  which  none  can  take 
without  present  capacity,  and  a  power,  liberty,  or  franchise  or 
thing  newly  created,  which  may  take  effect  injiduro.     As  to  the 

1  Ron.  515.       3d  it  was  resolved,  that  where  the  King  by  his  charter  saith  e«d^ 

dam  capeUanoy  that  was  a  sufficient  incorporation ;  and  whtt  be 
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saith  in  the  habendum  sibt  *4f  successoriV  suis^  that  makes  a  suffi-    [  *  28  a.  ] 
cient  succession.     And  so  note  reader,  this  grant  of  the  King 
enures  to  {a)  three  intents,  sc,  to  make  an  incorporation,  to  make  (a)  2  Roll.  200. 
a  succession,  and  to  grant  a  rent.     As  to  the  ^th  it  was  resolved, 
that  where  it  was  objected  that  the  licence  to  found  the  chauntry 
should  be  first,  and  to  grant  after,  that  is  not  necessary;  for  it  is 
not  material  which  is  before  (for  the  law  will  construe  that  to 
precede  which  ought  to  be  first),  but  here  they  are  simuL  4*  semeL 
As  to  the  fifth,  that  in  the  licence  there  were  not  words  ofjun- 
dare,  erigere^facere,  it  was  resolved,  that  notwithstanding  that,  the 
irrant  was  good.     Nota  ex  hoc  reader,  that  to  the  essence  of  a  '''^^  thini?s 
chauntry  or  other  body  politic,  two  things  are  only  requisite,  sc.  quisite  to  the 
an  incorporation  and  a  gift,  and  not  any  words  of  JUhdarej  erigere  essence  of  a 
4*  stabilircy  or  words  to  such  effect ;  for  no  such  words  were  con-  ^?^^  politic : 
tained  in  the  said  grant  of  H.  4.  and  yet  it  was  adjudged  a  good  pbrntton  and 
chauntry  lawfully  incorporated  and  founded ;  and  if  such  words  «  gift;  the 
had  been  necessary  and  requisite  in  law,  the  judgment  ought  to  ^^gere  et  sta- 
have  been  given  against  the  chauntry,  because  they  were  omitted  bilire,orthe 
in  the  King's  grant.     And  thereby  it  appears,  that  in  the  case  at  *»*se,  are  not 
bar,  they  were  explanatory  and  of  abundance;  which  is  a  judg-  vln!Ab7 
ment  in  the  point,  by  the  resolution  of  the  Justices  in  the  Exche-  Corp.  F.  Com. 
qucr-chamber.     As  to  the  6th  point  it  was  resolved  that  these  ^**g-  i ''^"^V 
words,  secundum  ordinationem  per  (i)  jB.  Ramsey Jiendam,  import  qqi^^  b. 
sufficient  certainty,  sc,  to  enable  Ramsey  to  ordain,   1.  What 
masses  and  other  divine  services  should  be  celebrated.     2.  Of  Anteaf4.a. 
what  habit  or  order  the  chaplain  should  be :  and  3.  Whether  he  J**^'**  ^^*  *•  ^^' 
should  be  elective,  presentative,  or  donative :  by  force  of  which  (b)  1  Roll.  5i3. 
words  Ramsey,  in  the  case  at  bar,  ordained  it  to  bfe  presentative  (c)  4  Co.  21.  a. 
by  the  Rector  of  the  parish  of  St.  Magnus  for  ever.     As  to  the  ^^}^^  ^^*  ^*  ^^' 
7th  objection,  it  appears  by  the  Report  of  Fitzherbert  ubi  supra, 
that  the  opinion  of  the  two  Chief  Justices,  Hussey  and  Brian,  and 
Starkey,  Chief  Bnron,  and  Fairfax,  Justice,  was,  that  the  distress 
was  without  warrant,  but  Townsbend  conceived  it  to  be  good. 
But  inspccto  recordo,  it  was  adjudged  that  the  distress  was  good 
and  well  warranted  by  the  grant;  for  the  chauntry-priest  distrained 
in  the  said  house  for  the  rent,  and  his  distress  was  adjudged  law- 
ful, and  the  plaintiff  barred ;  and  the  reasons  as  I  conceive,  were, 
because  the  King's  charters,  made  for  the  erection  of  pious  and  The  king's 
charitable  works,  shall  be  always  taken  in  the  most  favourable  charters  made 
and  beneficial  sense ;  and  the  most  beneficial  rent  that  a  man  can  tion  of  pious 
irrant  is  a  rent-charge.     2.  A  distress  is  a  necessary  incident  to  and  charitable 
the  rent,  for  without  that  the  grantee  would  be  withoot  remedy :  ^e  alwavs" 
(c)  verba  sunt  accipienda  cum  effectu,  and  words  are  to  l)e  taken  taken  io  the 
with  the  effect,  (d)  2  Ed.  3.  3.  which  case  I  have  cited  more  at  most  favorable 
large,  because  it  is  *notable  and  pertinent,  and  stronger  (as  I  con-    C    ^®  p*.  3 
ceive)  than  the  case  in  question.     2dly,  Power  is  given  to  Sutton  Jen»e?"the^** 
**  to  place  a  master  of  the  said  hospital.     3.  At  all  times  here-  most  beneficial 
after  to   place,  erect,  found,  and  establish  in  the  said  house,  &c.  ''*"*  *  "*^". 
one  free  school  for  instructing  youth,''  (which  well  expounds  the  a^nucharge. 
precedent  words  concerning  the  hospital,  for  these  words  extend 
only  to  make  fit  and  to  finish  and  furnish   a  grammar  sthool  Fltzgib.  9n. 
within  the  said  Charter-house)  ^*  and  a  learned  preacher  to  teach 
all  in  the  word  of  God.     4.  We   do  by  these  presents,  ordain,  brtncVb?the 
constitute,  limit|  and  appoint,  that  the  said  house  and  other  charter. 

VOL.  V.  ^ 
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J^*  ■"•''•f^   the  premises  shall  from  henceforth  for  ever  hereafter  be,  re- 
j^fl^P  main  and  continue,  and  be  converted,  employed,  and  used  for 

Aateaf5.  b.      an   hospital  and  house,  and  place  for  abiding,  &c.     And  shall 

for  ever  hereafter  be  named,  incorporated,  and  called  the  hos- 
pital of  Kinpf  James  founded  in  the  Charter-house,  within  the 
county  of  Middlesex,  at  the  humble  petition,  and  at  the  only 
costs  and  charges  of  T.  Sutton,  Esq.  and  the  same  hospital 
and  free  school  by  the  name  of  the  Hospital  of  K.  James,  &c. 
We  do  firmly  by  these  presents,  erect,  found,  establish  and 
confirm,  to  have  continuance  for  ever/^  By  this  clause,  the 
King  in  pnesenti  gives  the  name  of  tlie  hospital,  but  as  it  appears 
PMteaifS.  98  ^^^^^9  Sutton  had  devised  it,  and  had  sued  to  the  King  to  name 
£.  d.  15.  a.*       it  accordingly ;  and  that  the  name  of  the  incorporation  itself  {sc» 

at  the  humble  suit,  &c.  of  Thomas  Sutton,)  imports;   so  that  as 
Tbe  nane  of     it  is  said  in  88  £.  S.  14.  b.  and  21  £.4.  56.  a.  b.  the  (a)  name 
incorporation    of  incorporation  is  as  a  proper  name,  or  name  of  baptism  (b)  : 
aame^orminc  ^"  ^'^  ^^^®  Sutton  as  godfather  gave  the  name,  and  by  the  same 
of  baptiftib.       name  the  King  baptized  the  incorporation.     By  which  it  ap- 
pears that  the  objection,  that  the  King  could  not  give  a  name 
to  an  house  which  is  the  inheritance  of  another,  is  not  of  any 
value,  for  here  Sutton  has  consented  and  assented  to  it ;  and  all 
this  is  done  at  his  humble  suit ;  and  this  objection  tends  to  the 
Palm.  495.        dissolution  of  all  ancient  Deans  and  Chapters ;  for  at  first,  as 
sCo.75.b.  Cr.  appears  in  the  Third  Part  of  my  Reports  in  tlie  case  of  the 

Dean  and  Chapter  of  Norwich,  all  the  possessions  were  to  the 

Bishop,  and  yet  by  his  assent  the  Dean  and  Chapter  were  in<* 

corporated  and  named  of  the  cathedral  church,  which  did  then 

belong  to  the  Bishop  only,  and  afterwards  a  certain  portion  was 

3  Co.  76.  b.       assigned  to  the  Chapter ;  so  that  the  Chapter  was  before  that 

Fitz.  Q.  imp.  7.  they  had  any  possessions;  and  that  is  the  reason  that  of  common 

p  V**^  494^3     right  the  Bishop  is  patron  of  the  Prebendaries,  because  their 

Co.  75.  b.  possessions  lyere  derived  fron)  the  Bishop,  and  therefore  he  was 

founder  and  Patron  :  and  therewith  agi*ee  17  E.  d.  40.  a.  b.  26 

Ass.  pi.  8.  10  Edw.  3.  iO.   50  Ed.  3.  26.  b.     15  H.  7.  11.     So 

that  at  first  the  Dean  and  Chapter  were  by  the  assent  of  the 

[  *  29  a.  ]    ^Bishop  incorporated  and  named  of  the  church  cathedral  of  the 

t  Salk.  451.       Bihhop.     And  it  was  said,  that  questions  moved  in  the  Exchequer 

used  to  be  like  spirits  which  may  be  raised  with  much  ease,  bat 

suppressed  and  vanquished  with  much  difficulty ;  but  these  que** 

lions  were  like  ruinous  buildings,  more  easily  thrown  down  than 

raiMMi  and  erected.  And  all  the  arguments  which  have  been  made 

against  tbts  honourable  work  of  charity,  are  hatched  oat  of  mere 

oeneeit  and  new  invention,  without  any  ground  of  law,  and  such 

which  have  any  colour  were  utterly  nnstaken.     And  as  to  the 

Anewer  to  the  4th  exception,  that  the  place  of  every  corporation  ought  to  be 

/unrth  objee-     certain ;  and  Sutton  sues,  and  the  King  licences  Sutton  to  found, 

AaTca  S3,  b.      crect,  &c.  an  hospital  <^  at  or  in  the  Charter-house,"  which  was 

Vio.Ab.Corp.  uncertain;  to  that  the  charter  itself  expressly  answers,  that  the 

D.  King  by  this  clause  doth  ordain,  &c.  **  That  the  said  house  and 

other  the  premises  shall  from  henceforth  for  ever  hereafter  be, 
.    remain,  &c.  and  shall  for  ever  hereafter  be  named  and  called  the 


(b)  Vid.  note(B)  Ca*e<if  the  Demi  and  Chapter  of  Norvoich^  voL  ii.  p.  197.  Via.  Ab.  Coip.  £• 

( 
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Hoepital  of  King  James  founded  in  the  Charter-house :"  so  that 
all  the  house  and  other  the  premises  are  baptized  by  the  King 
by  the  name  of  the  Hospital,  &c.  in  which  is  no  shadow  of  un- 
certainty; and  therefore  Sutton  as  to  the  licence  for  the  mecha- 
nical part,  which  (as  has  been  said)  was  abundant  to  fit  and 
finish  all  or  any  part  of  the  house  for  an  hospital,  &c.  yet  ail  the 
house  itself,  gardens  and  orchards,  &c.  are  named  by  the  name 
of  the  Hospital.     And  it  was  observed,  that  the  Kin^  by  this 
clause  not  only  names  the  said  house  to  be  an  hospital,  but  by 
the  name  of  the  Hospital  erects,  founds,  establishes,  and  con- 
firms, so  that  the  King  names  it,  and  leaves  the  mechanical  part 
to  Sutton  to  perform.     And  of  the  same  importance  is  the  other 
objection,  that  a  known  name  is  not  sufficient  to  found  an  hos- 
pital, but  it  ought  to  be  described  by  metes  and  bounds,  as  in 
divers  precedents  hath  been  used ;  for  it  appears  in  William  de  2  E.  s.  20.  b. 
Londres'  case,  2  E.  S.  36.  b.    Adam  brought  a  Scire  facias  ^Jl^ 
against  William  de  Londres  of  the  manor  of  E.  the  defendant        V 
pleaded  that  he  himself  is  master  of  the  hospital  of  St.  Bartho-  WUiiam  de 
lomew,  and  so  bears  a  name  of  dignity  not  named,  judgment  of  ^«*''*«  c»t«<J» 
the  writ :  to  which  the  plaintiff  replied  that  that  which  the  de- 
fendant calls  an  hospital  is  the  manor  of  East  Smithfield,  and 
was  a  manor  at  the  time  of  the  fine  levied :  and  it  was  held  by 
the  court,  that  by  this  writ  he  ought  to  have  the  manor,  as  that 
which  the  manor  was  at  the  time  of  the  fine  levied ;  and  whereas 
the  manor  was  made  an  hospital  after  the  fine,  by  this  suit  he  is 
to  defeat  your  estate  and  your  name,  and  accordingly  it  was 
ruled  that  the  writ  was  good ;  which  proves  that  a  manor  (which 
imports  more  variety  and  uncertainty  than  an  house  known  by  ^^'  ^^P®"**' 
a  certain  name)  may  be  created  into  an  hospital.  And  in  15  Asa.  Br.  Dean,  &c. 
pi.  8.  John  de  Derbie's  case,  a  manor  made  corpus  jyrebendP^  i^* 
The  fifth  clause  stands  upon  two  brandies :  *'  1.  For  the  better  The  fifth  claitst 
^maintenance  and  continuance  of  the  said  hospital^  &c.  and  that  °r  V%o*k  *t 
the  same  may  take  the  better  effect,  and  that  the  revenues  may    ^  *  ^ 

be  the  better  governed  and  employed,  there  shall  be  sixteen 
governors,*'  and  names  fifteen  of  them  by  express  names,  "  and  u\  i  Roll.  5i«. 
such  person  as  from  time  to  time  shall  be  master,  to  be  the  first  vio.  Ah.  Corp. 
and  preeent  governors.     2.  And  the  said  persons  and  their  sue-  coro*  \.  Com. 
cessors,  by  the  name  of  ^e  governors  of  the  lands,  &c.  one  body  Dig.  Francb. ' 
incorporate  and  politic,  by  that  name  to  have  perpetual  succea-  ^  !•  *•  T.  R. 
sion  for  ever  to  endure,  we  do  by  these  presents  for  ever  here-  Av  \  j^^^  ^^^^ 
after  really  and  fully  incorporate ;''  and  the  words  of  this  clause 
are  ve}*ba  operativa.    And  it  is  to  be  known,  that  every  corpora-  V^^ba  op«J*»- 
tion  or  incorporation,  or  body  politic  or  incorporate,  which  are  vj^^q,,  of  cor- 
all  one,  either  stands  upon  one  (a)  sole  person,  as  the  King,  porations. 
Bishop,  Parson,  &c.  or  aggregate  of  many,  as  Mayor,  Com-  What  things 
monalty,  Dean  and  Chapter,  &c.  and  these  are  in  the  civil  law  *''®  ^^  ^^^ 
called  Universitas  sive  collegium.  Now  it  is  to  be  seen  what  things  corporattoiv 
are  of  the  essence  of  a  corporation.     1.  Lawful  authority  of  in- 
corporation ;  and  that  may  be  by  {b)  four  means,  se.  by  the  com- 
mon law,  as  the  King  himself,  &c.  by  authority  of  parliament; 
by  the  King's  charter  (as  in  this  case) ;  and  by  prescription.  The 
2d,  which  is  of  the  essence  of  the  incorporation,  are  persons  to 
be  incorporated,  and  that  in  two  manners,  sc,  persons  natural^ 

z2 
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or  bodies  incorporate  and  political.  3.  A  name  (c)  by  which  they 
are  incorporated;  as  in  this  case  j^overnors  of  the  lands,  &c. 

4.  Of  a  place,  for  without  a  place  no  incorporation  can  be 
made;  here  the  plnce  is  the  Charter-house  in  the  county  of  Mid- 
dlesex.    Vide  3  H.  6  Det.  20.  17  E.  3.  59.  b.  &  45  E.  3.  17. 

5.  By  words  suflicient  in  law,  but  not  restrained  to  any  certain, 
le^al,  and  prescript  form  of  words.  And  forasmuch  as  good 
pleadinjpr  is  lapis  LydiuSy  the  touch-stone  of  the  .true  sense  and 
knowledge  of  the  common  law,  the  form  of  pleading  of  a  cor- 
poration by  prescription  is  to  be  observed,  for  in  such  case  he 
ought  to  prescribe  in  every  thing  which  is  of  the  essence  of  the 
incorporation.  In  the  Book  of  Entries,  tit.  Quare  impedit  1.  the 
pleading  is,  quoddam  hospitale  Sanctce  Marice  de  Bristffw  de  uno 
magisiro,  Sf  conventn  a  toto  tempore^  Sfc.  incorporaf  fuerunt  per 

•'  nomen  Magistri  8f  Conventus  Hospitalis  Sancf  Marice  de  Bristofx  ,• 

and  there  it  appears  that  there  they  purchased  lands  and  tene- 
ments, and  were  impleaded  without  any  prescription  for  the  one 
or  the  other,  because  when  they  are  incorporated  by  prescrip- 
tion by  a  certain  name,  then  to  implead  and  to  be  impleaded,  to 
grant  and  purchase,  &c.  are  incidents  to  a  body  incorporate.  M. 
15  H.  7.  Rot.  522.  in  Com'  BancOy  there  the  prescription  is  custos 
[  *  SO  a.  ]    4*  vicarii  collegii  vicariorum  in  choro  *  Hereford  sunt  Sf  a  toto  tern" 
porej  ^cjiierunt  incorporaf  per  nomen  Cuslodis  et  Vicar'  CoUegii 
Vicarioritm  in  Choro  Hereford^ :  and  there  also  they  purchased 
(a)  Rast.  Entr.  and  were  impleaded  as  incidents  to  incorporation,     (a)  Lib*  in- 
68.  a.  b.  ^^^^>  rp^^i  Ass.fol.  68.     Magisier^  fralreSj  et  sorores  fraternitatis 

sive  guilda  novem  ordindm  sanctoium  Angelorum  juxta  Brainford 

brought  an  assise;  the  tenant  pleads,  quod  in  villa  de  Braitiford 

est  qucedamfraternitas  incorporata  infra  tempus  memorice  de  ma" 

gistroy  Jratribus   et  sororibus  novem  ordinUm   Angelorum  Juxta 

Brainford  Bridge^  absque  hoc  quod  habetur  aliqua  talis  fratemi- 

{h)  Br.  Brief     tas :  which  case  is  reported  in  (b)  22  E.  4.  34.  a.  where  the 

porationeV.      tenant  at  first  pleaded,  no. such  corporation,  and  if  it  be,  not 

(c)  Br.  Corpo-  found;  and  naught  because  two  bars,  and  then  he  pleaded  the 

Ifnvi  ^  A    •      ^^^^  P^^^9  q^^od  est  quondam  Jratemitas  incorporata,  Sfc.  and  yet 

snr  le'^stat?  9?"  there  they  were  infeoffed  by  Bocking  upon  condition,  and  capa- 

Br.  Pleading     ble  thereof  as  incident  to  incorporation.     And  therewith  agrees 

11*  R*^'  ^"**®    the  Bishop  of  Exeter's  case  in  the  Book  of  Entries,  455.  (c) 

ration  V.  F^te!"  2  H.  7.  1 7.  b.  the  corporation  of  Godmanchester  {d)  34  H.  6. 

Bar.  67.  27.  a.  b.  in  the  case  of  the  Hospital  of  Wycome.     Vide  [e)  26 

(^Ij^^'-^Corpo.  H.  8.  1.  b.     In  9  E.  4.  20.  a.    (/)  The  master  of  the  hospital  of 

(/)Br.Cor-      Burton  St.  Lazarus  prescribed,  qtiod  ipse  et  omnes  pradecessores 

poration  3>.      sui  magistri  hospitalis  prccdicf  a  toto  tempore,  S^c.  nominati  et  cog' 

Br.Averm.i7.  nitifiierunt,  S^c.  tam  per  nomen  Magistri  hospitalis  Sancti  Lazari 

de  Burton,  de  ordine  Sancti  Lazari  de  Jerusalem  in  Anglid,  quam 

(c)  **  My  Lord  Coke  says  that  a  corporation  "  mayor  and  commonalty.    So  the  city  of 

"  must  have  a  name;  but  that  must  be  un-  '*  Norwich  is  incorporated  to  be  a  mayor  and 

''  derstood  to  be  either  expressed  in  the  pa-  '*  sheriffs  by  the  charter  of  Hen.  4,  and  are 

"  tent,  or  implied  in  the  nature  of  the  thing,  "  called  mayor,  sheriffs  and  commonalty." — 

"  as  if  the  King  should  incorporate  the  inha-  Per  Holt,  C.  J.  Anon.  1  Salk.  191.  S.  C.  1  U 

"  bitants  of  Dale  with  power  to  choose  a  Raym.  680.    nom.   President  and  College  of 

**  mayor  annually,  though  no  name  be  given.  Physician*  \.  Salmon, 
**  yet  it  is  a  gooa  corporation  hy  the  name  of 


so  a.— so  b.  THB  CASS  OF  8uttom's  hospital.   -  ^9^. 

per  nomen  Magistri  de  Burton  Sancti  Lazari  de  Jaiisdknn  in  The  words  In- 
Anglid  :  by  which  it  appears  that  this  word  (a)  iiicorporo^  or  any  e?rj|)°  &'c"not' 
derivative  thereof,  is  not  in  Idw  requisite  to  create  an  incorpora-  necessary  to 
lion ;  but  other  equivalent  words  are  sufficient,  as  here  nominati  ^"'eate  a  cor- 
4"  cogniti :  and  therewith  agree  (J)  44  'Ass.  p.  9.  in  the  Prior  of  P^"*^^°°- 
Plimpton's  case,  and  {c)  4  E.  4.  7.  b.  in  the  case  of  the  Abbot 
of  Glastenbury,  and  in  none  of  these  books  or  records  was  any  >  xhe  words  fun- 
mention  made  of  these  words, yi/wr/o,  erigo^  Sfc.  or  any  other  hke  do,  erigo,  &c. 
words ;  for  as  it  hath  been  said,  they  are  only  declaratory  words,  ^[^^a"^  r  ^^ 
and  the  effect  of  them  may  be  done  by  the  owner  of  the  land  words,  and  are 
without  any  grant.     And  it  was  well  observed,  that  in  old  time  not  necessary, 
the  inhabitants  or  burgesses  of  a  town  or  borough  were  incor-  *°*^»  p.  295. 
porated  when  the  King  granted  to  them  to  have  gildam  (d)  mer^,  inhabUauts^or 
catoriam:  In  the  Register  219  b.  where  the  writ  recites,   j?/o<i  burgesses  of  a 
aim  inter  cateras  Itbertates  civibus  civitatis  Winton^  per  chartas  town  or  bo- 
progenitorum  nostrorum  qiiondam  Regiim  AngliiS  quas  per  chartam  corporrte'd,  ^^ 
noslram  confirmavimus^  concessum  sit  eisdem^  quod  ntdlus  eorum  qui  •  when  the  king 
Juerunt  infra  gildam  mercatoriam  placitet  extra  murut/ij  S^c.  where  f^"*^^  ]? 
gilda  signifies  contubernium  seujratemitas  incorporata  ;  and  upon  gUdam  merca- 
that  the  place  of  their  meeting  and  assemblies  was  called  the  toriam. 
Guild-hall.     And  I  have  seen  *the  charter  made  by  King  Henry    [  ♦  30  b.  ] 

1.  Textoribus  Lond\  by  which  he  grants  to  them  that  they  shall  («)  i  Roll.sia. 
have  gildam  mercatoriam^  and  a  confirmation  of  it  made  by  King  ^at*?n'^*^^^" 
Henry  2.  by  which  charters  they  were  incorporated.  And  where  (c)  4  k.  4,  a.  a. 
the  opinion  of  Fineux  in  13  H.  8.  3.  b.  and  of  Prisot  in  39  Hr  Fiiz.  Brief 

6.  13.  b.  was  cited  at  the  bar,  that  a  corporation  affgreeate  of  \^" 

a        ^o      o  SL  dit*n/||*9tiOn 

many  cannot  be  a  body  only  without  a  head,  that  was  utterly  aggregate  of 
denied :  for  at  first  the  greater  part  of  corporations  were  bodies  many  may  be 
without  any  head  by  force  of  these  words  gilda  mercatoria.  And.  ^*^**^"^***'^^^* 
that  a  corporation  may  be  aggregate  of  many  without  a  head, 
vide  18  E.  2.     Annuity  48.     5  E.  3.  11.  b.  (e)  22  Ass.  67.  29  corp   F  i  pi 
Ass.  17.  (/)  2  H.  6.  9.  (g)  18  H.  6.  16.  a.  b.  19  H.  6.  80.  (A)  2.Roli.Ab.6i8. 
21  E.  4.  55.  b.  5Q.  n.  b.  (/)  7  E.  4.  14.  a.  b.  2  MarieB  Dyer  100.  ^°™;{j^'f;  ^ 
And  {k)  it  appears  by  record  that  Paulinus,  the  first  Archbi-  ^^  East.  357.* 
shop  of  York,  after  he  had  baptized  the  inhabitants  of  Notting-  (<?)  Br.Corpo- 
hamshire  in  the  river  of  Trent,  founded  a  collegiate  church  in  /V^^^^ 
Southwell  of  prebendaries   consecrated  to   the  Virgin  Mary,  ration  3. 
which  continues  a  body  without  a  head  even  to  this  day.     Vide  U)  ^itz.  Brief 
for  this    word  guild  or  fraternity  in  the  Book  of  Entries  (/),  ^^' 
68.  37  E.  S.  c.  5.   15  R.  2.  c.  5.  the  statute  of  1  E.  6.  of  Chan- 
tries.    In  which  three  things  were  observed.     1.  How  prudens  xo  particular 
antiquitas  did  always  comprehend  much  matter  in  a  narrow  room.  f*>rm  o(  words 

2.  That  to  the  creation  of  an  incorporation  the  law  had  not  re-  ",eform'ation* 
strained  itself  to  any  prescript  and  incompatible  words.  3.  That  of  a  corpora- 
when  a  corporation  is  duly  created,  all  other  (m)  incidents  are  *»»"?  when  a 
tacite  annexed.  And  for  direct  authority  in  this  point  in  22  E.  j?,ii5^creiucd* 
4.  Grants  30.  it  is  held  by  Brian,  Chief  Justice,  and  Choke,  all  other  incl- 
that  corporation  is  sufficient  without  the  words  to  implead  and  ^.^"^  ^^^  ^*; 

HUB  &.I1I163CC(1 

to  be  impleaded,  &c«  and  therefore  divers  clauses  subsequent  in 
the  charters  are  not  of  necessity,  but  only  declaratory,  and 
might  well  have  been  left  out.     As  1.  By  the  same  to  have  au-  ^e  incident  to 

a  corporation.  Cora.  Dig.  Franch.  F.  10.  Vin.  Ab.  Corp.  O.  Bac.  Ab.  Corp.  1).  (A)  Br. 

Corporation  65.  Br.  Parliament  64.  Br.  Patent  72.  Br.  Laches  15.  (t)  Fitz.  Grant.  18.  Br.Corpo-- 
ration  54.  fir.  Patent  85.  {k)  Dy.  100.  pi.  70.  1  ftoU.J860.  8  Roll.  Ren.  155.3  Leon.  203.  4  Leon. 
255.  Noy.  54.  Davis  43.  b.  ?/)  Rast.  Ent  68.  (m)  1  Roll.  515.  Via.  Ab.  ('•rp.  G.  Com.  Dig.  Franch.^ 
F.  10.  Bac.  Ab.  Corp.  D.  Hob.  211. 
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Chiasef  of  the   thority,  ability,  and  capacity  to  porchase,  hut  no  clause  i«  add^d 

ratwy'^&c!       ^^^^  ^^^y  "^^^  ftHcn,  &c.  and  it  need  not,  for  it  is  incident  2.  To 

sue  and  bo  sued,  implead  and  be  impleaded.    S.  To  have  a  seal, 

&c.  that  is  also  declarator)',  for  when  they  are  incorporated,  they 

may  make  or  use  what  scul  ihcy  will.     4,  To  restrain  them  from 

aliening  or  demising  but  in  certain  form ;  that  is  an  ordinance 

testifying  the  King's  desire,  but  it  is  but  a  precept,  and  doth  not 

bind  in  Taw.     5.  That  the  survivors  shall  be  the  corporation, 

that  is  a  good  clause  to  oust  doubts  and  questions  which  might 

arise,  the  number  being  certain.     6.  If  the  revenues  increase, 

that  they  shall  be  employed  to  increase  the  number  of  poor,  &c 

(a)  Poph.  6, 7.  that  is  but  explanatory,  as  appears  in  the  {a)  case  of  Thetford 

goor^^94.Cr.    School  in  the  Eighth  Part  of  my  Reports,  f,  131.  a-  7.     To  be 

r*  31  a.  1    '^^®^^^^  '^y  *^^  governors,  &c.  tnat  is  also  explanatory;  *fQr  in 

r6)  s  Roll.  ido.  ^^^^  ^^^^  ^^^  poor  which  shall  be  resident  in  the  house  of  the 

831. 6  H.  8. 14.  Charter-house  shall  not  be  incorporated,  but  certain  persons  in 

■•  whom  the  possessions  are  vested,  who  shall  not  be  resident  there, 

but  only  to  have  the  general  government  and  ordering  of  the 

poor  therein;  so  that  tliis  case  is  out  of  the  statutes  of  2  H.  5. 

(c)  2  Roll.  239,  <^*  ]•  and  14  El.  c.  5.  for  (&)  if  no  visitor  had  been  appointed  by 

nso,  8  Ajw.  2».  the  charter,  the  governors  should  visit ;  and  the  books  in  8  E^  3* 

i5of  Hiiyiiif  **■  ^®-  (^)  ^"^  ^  ^^^'  29*  ^'®  "^^  gainsay  it,  where  it  is  held,  that  if 
lor!  Godolp.  the  hospital  be  lay,  the  patron  shall  visit,  and  if  spiritual,  the 
Abr.  51.  bishop  shall  visit,  so  that  every  hospital  is  visitable;  it  is  true, 

but  in  the  case  at  the  bar  the  poor  of  the  hospital  are  not  incor- 
(if)  I  Bos.  Se  porated,  and  so  no  legal  hospital  (d).  8.  To  make  ordinances  (rf) ; 
Poll.  100.  ace  that  is  requisite  for  the  good  order  and  government  of  the  poor, 

he.  but  not  to  the  essence  of  the  incorporation,    g.  The  ex- 
emption from  the  ordinary  is  but  declaratory,  for  being  a  lay 
Vin.  Ab.Corp.  incorporation  he  neither  can  nor  ought  to  visit.    10.  The  licence 
^«  to  purchase  in  mortmain  is  necessary  for  the  maintenance  and 

support  of  the  poor,  &c.  for  without  revenues  they  cannot  live, 
and  without  a  licence  in  mortmain  they  cannot  lawfully  purchase 
revenues,  and  yet  that  is  not  of  the  essence  of  the  corporation, 
for  the  corporation  is  perfect  without  it,  so  that  by  what  has  been 
said,  it  appears  what  things  ingenere  are  requisite  to  a  complete 
body  incorporate,  and  which  are  verba  operativa  in  this  case 
(which  are  necessary  to  be  known  in  every  case),  in  the  resolution 
whereof  it  appears  how  necessary  it  is,  that  the  law  and  expe- 
rience should  join  with  their  hands  together. 
Aiuwert»th€  1.  As  to  the  fifth  objection,  that  no  incorporation  was  made 
Afit-ii*«3^li^"*  immediately  as  the  letters  patent  import,  nor  can  be  till  the  mas- 
ter was  named,  and  therefore  the  charter  is  repugnant  and  void* 
To  that  it  was  answered,  that  this  objection  extends  to  the  sub- 
version of  a  great  number  of  incorporations;  for  when  a  cor- 
{loration  is  created  by  letters  patent,  by  the  same  patent  power 
is  given  to  the  body  to  chusea  mayor,  aldermen,  or  bailifis,  or 
governors,  or  the  like,  and  yet  they  are  immediately  incorpo- 
rated by  the  same  letters  patent;  and  therewith  expressly  agree 


(d)  Where  no  visitor  is  expressly  appoint-  ney-Gencrul  v.  Middletouj  2  Ves.  3S6.    Vid. 

ed,  and  the  l^gal  estate  of  the  endowment  is  upon  the  manner  in  which  corporations  may 

vetted  in  the  governors,  the  latter  as  to  the  be  visited,  1  Black.  Comm.  480.    Bac  Ab» 

nmmifesahvit  of  the  revenues  are  subject  to  the  Corp.  F.  S  Kyd  on  Corp.  chap.  S% 
juriuiwUoa  of  the  Court  of  Chancery.  Attorn 
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Plow.  Com.  59^.  b.  in  (a)  Cook's  case*  ei.  E.  4.  59.  b.  &  (i)  3  (a)sAnd.208. 
H.  7.  Grant.  86.  vouched  at  lar^e  before  to  1st  and  2d  objections.    ^^^^  ^^^  ^ 
Vide  32  E.  3.  Aid.  39.  (c)  13  E.   4.    b.  16  E.  3.  Grant  6o. —  f6)Antpa«V.a. 
And  it  is  truci  it  is  immediately  by  the  letters  patent  a  corpora-  («?)  Br.  Corpo- 
tion  in  abih^actOy  but  not  in  concretOy  till  the  naming   of  the  (5)AiifeaJ6.a. 
master.     And  a  case  adjudged  in  the  King's  Bench,  Mich,  {d) 
34  8c  35  Eliz.  Rot.  173.  coram  rege  was  strongly  urged.     The 
governors   of  the   possessions,  revenues   and    goods  hospitalis 
Edward^  Regis  Anglia  Sexti  brought  a  bill    of  debt  of  twenty 
pounds  against  Elias  Germaine :  the  defendant  pleaded,  that 
King  Edward  6.  *  reciting  the  care  of  the  city  of  London  for    [*  3l  b-  ] 
the  relief  of  poor   men   and   infants,  concessit  majori^  civiV  et 
cammunitati  Lond^  domum  mansionalem  tx}caf  Bridewell^  l^c.  and 
there  the  king  declared  his  intent,  that   Bridewell   should    be 
founded,  erected,  &c.  an  hospital  for  the  said  poor,  &c.  idem 
Rex  ut  intentio  sua  melior*  capiat  effeclum^  and  to  the  end   the 
lands  which  should  be  granted  to  them  should  be  better  governed* 
per  easd^  litems  patentes  voluit  et  ordinavit  quod  hasp*  pra:d!  cum 
sic  funded'  erect*  et  stabili^  Juer^  hqspitar  E.  6.  Reg*  AngL  Christi 
BrideweUf  et  S.  Tho.  Apost*  nominetur  et  appelletur  imperpetttum^ 
et  quod  mqjot'  communitas  et  cives  civitaf  preed'  forent  Guherna* 
toreSy  Sfc,  et  quod  iidem  Gubem*  de  ccetero  essent  et  forent  un*  cor^ 
pus  corpora^  per  nomen  Gubcmat*  possess*  reventionim  et  bona* 
iospital  E.  Reg*  Angl*  Christi,  Bridm.  et  St.  Th*  Apost*j  ^c.  and 
further  pleaded,  quod  nullum  hospital*  quale  in  eisd*  lit*  pat*  vien^ 
tionat*  post  confecL*  prced*  literarum  pat*  sicfundat*^  erect  et  sta* 
Hlif  fiiitj  8fc.   upon  which  the   plaintiff'  deniurred ;  and   upon 
argument  at  the  bar  and  bench  it  was  adjudged  for  the  plaintiff. 
For  the  said  ordinance,  that  the  said  house  should  be  an  hospital 
€um  sicfundat*  ^c.fuer*  is  intended  only  of  the  mechanical  part 
of  an  actual  hospiud,  sc.  of  the  fitting  and  finishing  of  the  hos- 
pital house  with  poor,  &c.     And  this  ho>pital  in  intention  only 
is  sufficient  to  support  the  name  of  a  corporation,  and  the  words 
de  prcBsentiy  sc.  quod  iid*  gubernat*  de  catero  essent  et  forciU  tm* 
corpus  corporal*  per  nomen^  Sfc.  do  in  law  incorporate  them  pre- 
sently, and  shall  not  stay  till  there  be  an  actual  hospital,  or  till 
the  house  be  fitted  or  furnished,  which  is  the  mechanical  part  of 
the  hospital,  sc.  for  the  habitation  of  the  poor;  which  is  the  first 
thing  to  be  observed  by  the  said  judgment,  vide  32  E.  3.  Aid.  3d. 
King  Edward  3.  newly  founded  a  priory,  and  granted  to  the  monks 
that  they  might  chuse  a  prior,  and  before  the  prior  was  chosen 
W.  made  a  lease  to  one  A.  for  life,  the  remainder  to  the   Prior 
and  convent ;  and  in  a  Scire  facias  against  A.  he  pleaded  that  .  x  ^^^  ^.^ 
W.  was  seised  in  fee  and  leased  to  A.  the  remainder  to  the  Prior  Co.  Lit.  f<i4. 
and  convent  who  were  newly  founded  by  the  King  and  because  '*  Leon.  j«3. 
there  was  not  yet  a  Prior,  the  right  was  in  the  King  until,  and  (/ji^ftin. 
prayed  aid  of  the  King  and  the  aid  by  award  was  granted,  and  h\t.  Br.  Cor 
a  writ  o(  Procedend*  cume,  and  then  A.  the  defendant  shewed,   pora^"*- 
that  after  the  aid  granted  there  was  a  Prior  made  and  ordained  com.  Diir. 
in  whom  the  right  remained,  and  prayed  in  aid   of  the  Prior ;   Fmocfa.  F.  7. 
and  he  was  ousted  of  the  aid  because  he  had  aid  before,  which   *  ^^^  ***• 
proves  that  the  {e)  remainder  in  such  case  is  good.     The  second 
thing  to  be  observed  in  the  said  judgment  in  the  said  case  of  the 
Hospital  of  Bridewell  is,  that  one  (/)  corporation  may  be  made  tionma^bcT' 

made  out  of  another  corporation. 
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out  of  another  corporation,  sc.  the  mayor,  citizens  and  commofl- 
alty  of  London  are  created  in  their  politic  capacity  governors, 
&c.  of  the  hospital  of  Bridewell,  9  E.  S.  18.  b.  many  corpora- 
tions may  be  created  one  out  of  another,  as  the  Dean  and  chap- 
ter of  Lincoln  are  a  joint  corporation,  the  Dean  by  himself  is  a 
Note.  corporation,  and  every   of  the   Prebends  is  a  corporation  by 

himself,  and  in  a  case  so  manifest  this  shall  suffice* 
r  *  32  a.  ]        ^  And  as  to  the  sixth  objection,  that  till  an  hospital  be  founded 
Answer  to  the    no  incorporation  can  be,  for  then  they  would  be  idle  and  mathe- 
•ixth  objec-       matical  governors,  it  was  answered,  that  there  was  an  hospital 
Antea  ts.  b.      ^^  potestate^  and  an  hospital  in  exe<f  ;  also  an  hospital  in  jwten^ 

tid  and  an  hospital  actu^  an  hospital  r^,  and  an  hospital  no- 
mine.  And  as  to  the  creation  of  an  incorporation  an  hospital  ^>o- 
testaffj  potentiaj  sen  nomine  sufficeth ;  as  one  may  by  letters  patent 
be  governor  of  an  army  before  there  i)e  an  army,  vide  17  H*  & 
^  '  *  Protection  56,  And  that  agrees  with  philosophy  and  reason. — 
Arist.  lib.  S.  De  seneratione  saith,  qttod  caro  gignit  camem  ;  and 
that  is  true  in  poteslate  but  not  aciu ;  and  so  a  fowl  as  soon  as  it 
is  hatched  is  volatilis  avolando^  quiahabet  potesf  volandi,  quan- 
quam  acC  volandi  non  habet :  so  a  child  as  soon  as  he  is  born  is 
called  rationaliSf  because  he  hath  poteslatem,  although  he  hath 
not,  and  perhaps  never  will  have  ralionem  actu.  And  this  is  also 
proved  by  old  records  and  our  books  also,  as  in  the  Book  of 
Enter.  Tit.  Annuit.  32.  33  Rex,  H.  5  quondam  domum  in  quodam 
loco  sive  solo  apud  Skene  (and  abuts  and  bounds  the  soil)  quam 
vocari  ei  nunaipari  voluit  Domum  Jesu  de  Bethlem  de  Shene^  duxit 
ordinandi  etfundand!  dt  domum  illam  quant  in  ipso  Jiiit  fundavit 
et  e?exit  (which  was  but  a  nominative  house,  for  none  was  then 
built)  et  idcirco  locum  et  soV  prced'  de  Skene  ut  primar*  Jundationem 
deditf  ^c,  by  which  it  appears  that  a  void  place  or  soil  in  which 
an  house  is  intended  to  be  built,  may  by  the  King's  charter  be 
named  a  house,  and  this  nominative  house  shall  be  sufficient,  as 
there  it  was,  to  support  the  name  of  the  incorporation.  Also  it 
Postca  US.  b.    appears  by  Mat.  Paris  64,  &c.  Polidore  Virg'  Chronie  Chroni- 

cor^^  8fc.  The  hospital  of  St.  John  of  JerusaV  in  Anglid  was 
incorporated  in  an'  U  //.  I.  and  that  of  the  Templars,  by  the 
name  of  Magister  milif  Templi  et  confratres  sui  in  An^  in  aii 
Q.Dngd.Orig.  21'  if.  L  and  yet  neither  the  fabric  of  the  Temple  or  the  house 
s^i*.  M^t"^'  of  the  hospital  was  founded  and  built,  sedregnante  H.  2.  of  tU/e 
Paris  704. 9i«.  ®"®  Jorrf*  Biset  homo  pius  et  bene  nummatus^  and  of  the  other 
93^.  coDtr.        Heraclius,  pMriarch  of  Jerusalem,  were  founders.  Vide  Camden's 

Britannia  S\  I  i  which  proves  that  avoid  place  to  support  the 

name  of  a  corporation  may  by  the  King's  charter  be  named  an 

It  is  not  re-       hospital  or  temple,  and  it  is  not  requisite  that  there  be  always 

th  "***h***id  ^^"^^  "^  ^'^^  "*"^^  ^^  ^^^  corporation  either  of  an  hospital  or  of 
be%ra*thTn  the  ?"y  ^^^^^  ^^^J  Po'*^^^-  King  H.  8.  an  regni  sui  2,  accord- 
name  of  the  ing  to  the  will  of  King  H.  7.  granted  to  divers  bishops, 
cETf  an'  ^^^!^^^  ^^^^  Arundel,  &c.  John  Fineux,  and  Rob.  Read,  Ch. 
hospital  or  of  Justices,  J.  Ypung,  master  of  the  Rolls,  &c.  who  were  execu- 
any  other  body  tors  ofH.  7.  quandam  peciam  teme  vocaf  le  Savoy  m  the  parishes 
politic.  of  St.  Clements  and  St.  Mary  le    Strand  ad  intentionem  quod 

iidem  quoddam  hospitaF  in  et  super  pr^ed*  peciam  terr(e  vocai  Sa» 
voy  erigere^  Jundare  et  estabilire  possint,  4  H.  8.  The  King 
licensed  them  qttodd*  hospit'  de  uno  magistro  et  5  capellanis  super 
pradicf  peciam  ten^  vocaf  le  Savoy  fundare,  &  hospitale  cum  sic 
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JundcUiorf  Juerit^  shoald  be  incorporated  by  the  name  Magister 
Sf  Capallanorum  *  hospitaV  H,  nupcr  Regis  Anglia  7  de  Savoy  ;■   C  *  32  b.  3 
and  yet  in  truth  it  was  not  an  hospital  in  the  time  of  H.  7.  but  in 
intention  only;  and  yet  the  king  in  his  charter  called  it  the  hos-  («)Moor  ff8. 
pital  of  K.  H.  7.     And  it  was  admitted  to  be  a  good  name  of  in-  i  Leon.  159. 
corporation  by  all  those  who  argued  the  case  betwixt  [a)  Mariat  \^^^ll'  ^^' 
et  Pascal  upon  the  incorporation  of  the  said  hospital,   Trin.  30  Postea  i^s.  b. 
£1.  in  the  Exchequer,  where  the  case  was  adjudged  ;  or  in  the  (6)  Fltz.  Scire 
Exchequer-chamber  where  it  depended  by  writ  of  error :  and  ^***  ^\  ^J' 
therefore  in  (6)  44  E.  S.  1 6.  b.  Regist.  23.  there  the  corporation  u)  9 E. 4 A". ' 
was  Prior  Hosp'  S,  Johan*  JerusaL  in  Anglid :  and  so  {c)  9  JS.  4.  d.  Br.Corpo- 
6.  Hospitale  S.  Lazari  de  (d)  JerusoT  in  Anglid :  which  suflSceth  (J^^'i^n.Si*. 
for  the  name  of  the  corporation,  although  it  be  but  a  fiction,  s.  (e)  Br.  Corpo-' 
that  either  St.  John  (which  was   St.  John   the   Evangelist)   or  ration  11.  Br.  , 
Jerusalem  was  situate  in  England.     So  Magistri  milif  Templi  39  ^Tisf  1. 
JerusaV  in  Anglid;  and  in  the  Register,-  Prior  et  fraf  Sancli  Br.Fealw'iS*. 
Marice  de  Monte  Carmeli  in  Anglid :  so  I  have  seen  a  record,  ^'  P-  ^^^M. 
that  Catharine  the  first  wife  of  King  H!  8.  had  a  licence  to  found .  ^\  ,^  c^io! 
a  chauntry  by  the  name  of  the  chauntry  de  Monte  Calvarie  extrd  b.  Co.  lit.  66. 
Algate  Lond,    And  it  is  great  reason  that  an  hospital,  &c.  in  ^'  *  ^'  ^^*  ■• 
expectancy  or  intendment,  or  nomination,  should  be  sufficient 
to  support  the  name  of  an  incorporation  when  the  corporation 
itself  is  only  in  abstractor  and  rests  only  in  intendment  and  con-  3^  Treby's 
sideration  of  the  law ;  for  a  corporation  aggregate  of  many  is  Argament  in 
invisible,  immortal,  and  rests  only  in  intendment  and  considera^  the  Quo  war- 
tion  of  the  law;  and  therefore  in  39  H.  6.  13.  b.  14.  a  dean  and  ™^* 
chapter   cannot  have  predecessor  nor  successor,  21   E.  4.  27.  poration  ag- 
(72.)  a  &  30  E.  3.  15.     They  cannot  commit  treason,  nor  be  {e)  gregate  of 
outlawed,  nor  excommunicate,  for  they  have  no  souls,  neither  ™'*y  cannot 
can  they  appear  in  person,  but  by  attorney  33  H.  8.  Br.  Fealty. 
A  corporation  aggregate  of  many  cannot  do  fealty,  for  an  invi- 
sible body  can  neither  be  in  person,  nor  swear.  Plow.  Com.  213, 
and  the  Lord  Berkley's  case  245,  it  is  not  subject  to  imbecilities, 
death  of  the  natural  body,  and  divers  other  cases.     A  thing  es8e,*bot°kiap^ 
which  is  not  in  esse  but  in  apparent  expectancy  is  regarded  in  parent  expeo 
law;  as  a  Bishop  who  is  elect  before  he  be  consecrated ;  an  {/)  ^*°y  1*.  ^^ 
infant  in  his  mother's  womb  before  his  birth,  &c.  5  E.  2.  Bre.80.  ^* 

8  E.  2.  Voucher  237.  38  E.  3.  30.  41  E.  3.  5.  11  E.  8.  Qtiu  im-  /y), r<,i,. 
pedit  158.     So  for  the  name  of  a  corporation  it  is  sufficient  to  Rep.  S54.  Co. 
name  a  place  in   England,  by  the  name  of  Jerusalem,  Mount  I^^t.  S9o.  a.  7 
Calvary,  Mount  Carmel,  Bethlehem,  &c.  a/brtiori,  the  name  of  gy.'Hob.m! 
a  spacious  and  goodly  house  well  and  actually  built  by  the  name  as8.5iE.i.* 
of  an  hospital  is  sufficient;  for  that  imports  truth  and  certainty.  ^"®^^^^'  ^^ 
By  which  it  appears,  that  in  the  case  at  bar  there  was  a  lawful  ^3, 9  H?6%4k 
corporation  of  the  Governors,  &c.  created  and  instituted  by  the  a.  s  Roll.  746. 
King's  charter,  and  by  consequence  as  well  any  person  in  Eng- 
land as  Sutton,  might  give  and  grant  to  them  before  any  found- 
ation laid,  or  to  be  laid  by  Sutton  (as  it  was  imagined  he  ought 
to  have  done  before  they  were  capable,  See.),  but  that  is  clearly 
answered  and  confuted  before ;  and  in  truth  hac  recitasse  est 
canfutasse.  Answer  to  the. 

*As  to  the  7th  objection,  it  is  to  be  known  that  in  law  there    [.*  33  a.  ] 
are  two  manner  of  foundations,  onejimdatio  incipiens,  the  other  se?enthobjec- 
Jimdatio  perfiwns,  and  therefore  juatenus  ad  capadtatem  et  ha-  ^^  ^  ^ 
bilitatcffh  the  incorporation  is  metaphorici  called  the  foujidation,  i  Kyd  5ol 
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for  that  is  the  beginning,  Iw  a  fotlndation  quasi  Jundamenitm 
(«)  Br.  CorfKK  cqpacitatisi  preceding  the  whole,  and  therefore  in  (c),  21  H.  6. 
MiinoiSc'r  si!  *•  ^  »  "^^^^  ^a«  brought  against  John  Arden,  Abbot  of  St.  John 
Fits. Brief 88.    Baptist  of  Colchester;  the  defendant  pleaded,  that  before  time 

of  memory  foundation  was  made  of  the  same  place  per  nomen 
AbbaU  ecct  et  numasf  de  S,  JoK  de  Colchester^  Sfc.  where  founda- 
tion is  taken  for  incorporation,  38  £.  3.  14.  38  K  3.  28.  a.  20 
(()  Fits.  Brief  H.  6.  27.  a.  &  (6)  18  H.  6.  16.  a.  in  the  Dean  and  Canons  of 
^^*  Windsor's  case,  and  divers  other  books  agree  with  the  same; 

aed  quatenm  ad  dotationenij  the  first  gift  of  the  revenues  is  called 
the  foundation,  and  be  who  gives  it  is  the  founder  in  law,  for 
propriejundatio  est  quasi  fundi  datio^  and  the  first  gift  is  Junda» 
mentwn  dotationis  seu  cdlationis^  et  appeUatione  Jundi  cedificium 
U)  9  ItAX,  4St.  ^^  ^^  continentur  ^    and  that  is  proved  by  the  statute  of  (c) 

West.  2.  c.  4 1»  Si  Abbatesy  Priores^  Custodes  kospitaP  et  aliarwn 
domorum  reUgiosarumJundatarum  ab  ipso  Rege  vel  a  progenitoribus 
suis  alienaveP  vel  de  ccetero  tenenC  domibus  ipsis  ab  ipso  vel  a  pro- 
genitoribus suis  collatOf  8fc*  In  which  was  observed,  that  in  respect 
of  tenements  collated  or  given  by  the  King^  the  house  was  said 
to  be  founded  by  the  King,  but  more  ftiUy  in  the  clause  following 
in  the  said  act,  sf  autem  domus  ilia  a  Comite^  Barone^  vel  ab  aiiis 
Jundata  Juerit^  habeai  tile  a  quo^  ^-c.  tenement*  sic  alienaf  collaf 
Juet^  br^  e  ad  reatperand\  S^c,  where  the  collation  or  gift  of  the 
tenements  is  called  the  foundation.  And  where  the  founder  brings 
the  said  writ  of  Contra  formam  collationis^  the  writ  of  Prcec?  quod 
reddat  mesuag'  quod  eid'domui  coUaffoer^j  vide  9  H.  7. 26.  F,  N.  B. 
21 1.  Vet.  N.  B.  142.  38  Ass.  p.  22.   He  who  gives  the  first  lands 

(d)  Br.  Pr»«  is  the  {d)  founder,  quia  Jundare  in  that  sense  nihil  aV  est  quam 
r1?T^"*  *  ,/iifM/»»i  dare^  and  therewith  agrees  14  £.  3.  Corrodie  5.  In  a 
2ln8t?468.*  v'^  ^^  prohibition  where  a  common  person  is  founder  of  an 
1  Roll.  514.       hospital  the  writ  as  appears  in  the  Register  41.  a.  saith,  hospitals 

Sancti  Egidii  leprosorum  de  Burton  per  antecessor*  IL  ^filii  L  ad 
sustentation*  leprosorum  et  aliontm  pauper^  et  inftrmor*  ibid*  totum 
in  temporal!  et  nihil  in  spirituaV  fiindat*  existit^  and  ibid,  43.  a. 
the  like  writ  where  the  King  is  founder,  cum  hospitale  nostr*  sanC" 
tor*  Innocentiumjuxta  Lincoln*  de  fundatione  progenitor*  nostroi^ 
Begi^m  AnglicBy  8^c.  de  terris  et  possessionibus  pro  sustentafione  pau- 
per*  et  injirmor'  in  eod^  hospital* degerUium  dotutum  existat:  in  which 
it  was  observed,  that  where  the  first  writ  saith  fundat*  this  writ 
cnlleth  it  dotal*  39  E.  3.  17.  b.  The  Abbot  of  Lyra  brought  a 
Skire  facias  against  the  Dean  of  Wobom,  where  the  Dean  said 
he  held  of  the  patronage  (i.  e.  of  the  King's  foundation)  and 
prayed  aid  of  him,  and  had  aid  ;  and  there  came  a  writ  of  Pro^ 
cedetidOf  and  it  was  challenged  because  the  writ  said  of  the  pa- 
[  *  S3  b.  3    tronage  *  and  not  of  the  collation,  and  it  was  taken  all  one  (r), 

(e)  33  E.  3.  33  £.  3.  Aid  103.  the  Deau  of  StaSbrd's  case,  the  deanry  is  said 
Aid  de  Roy,      to  be  of  the  foundation,  et  paulo  post  of  the  collation  of  tbe  King, 

8  £.  3.  56.  in  Sirach's  case,  by  the  foundation  the  land  is  amor* 

(/)Corody6.  ^*^^»  *^^  ^  E-  ^-  ^'*-  ^77."  21  E.  3.  60.  a.  (/)  24  E.  3.  S$. 
ig)  Fitz.  Aid'  b.  34.  8«  44  K  3.  '23.  (g)  44  E.  3.  i  1.  b.  2  K  3.  28.  the  Earl  of 
Aid'deR^*  15*  I^»chmond's  case,  6  H.  4.  5.  7  E.  4.  12.  And  therefore  it  was 
Flu.  Br.  ^3. '  reserved,  that  if  the  King  had  incorporated  the  poor  of  the  said 

hospital,  Sutton  need  not  have  made  any  instrument  compre- 
hmdiog  any  foundation^  erectiwi^  &&  but  his  gift  of  the  uind 
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being  the  first  gift  bad  made  him  {a)  foander,  and  th^  rary  first  (<0i  Ron.5i4. 
donation  is  all  the  ibmidation  which  is  requisite  in  law:  and  to  a  l'E«g^'S!' 
the  erection  of  an  hospital,  &c.  there  is  not  in  law  any  thing  re-  2  Io8t.45&. 
qnisite,  but  incorporation  and  donation.     And  in  the  report  I 
have  omitted  all  the  arguments  which  were  made  at  large  on 
both  sides  upon  one  common  ground,  where  one  act  at  one  in- 
stant shall  enure  to  divers  intents  distinct  in  time,  some  holding, 
that  the  bargain  and  sale  amounts  not  only  to  a  dotation,  but 
also  to  a  foundation,  and  others  tatis  viribus  e  contra  /  for  it  ap* 
pears  to  you  now  without  question,  that  the  first  dotation  is  the 
foundation.     And  yet  in  that  also  a  difiference  is  necessary  to  be  Differeoce^ 
well  understood,  s,  when  the  King  expresses  the  words^  designs  ^^«°  ^^^  ^^^S 
the  place,  appoints  the  number,  and  gires  them  a  name  by  his  wordV'desi™ 
charter,  so  that  it  is  n  complete  corporation ;  there  the  founder  the  place,  ap- 
or  donor  hnth  nothing  to  do  but  to  make  the  dotation  without  Po»"^»  t*>e 
any  instrument  comprehending  these  words,  {b)ftindo,  erigo^  sta*  gives  Aniline 
bilio^  S^c.  or  other  the  like  words;  for  the  comnum  person  who  by  his  charter; 
is  the  founder  in  such  case  has  nothing  to  do  in  the  work  of  in-  S*'-^*'^^.**'® 
corporation,  but  when  the  {c)  King  by  bis  charter  reserves  as  charter  re^ 
well  the  nomination  of  the  persons,  as  the  name  of  the  incorpo-  serrta  as  well 
ration  to  a  common  person  who  shall  be  the  founder,  there  he  tfon^^f"!^?*' 
ought  to  name  the  parties,  and  declare  by  what  name  they  shall  persons,  as  the 
be  incorporated,  and  there  many  times,  although  it  be  super-  nstiMiofia- 
fiuous,  he  uses  these  words,  jundo^  ^igOf  S^c.  or  such  like,  and  ^^J^^Jl^^JL 
when  the  common  person  hath  done  it,  and  declared  it  in  writing  .son  who  shall 
according  to  his  auihorify,  then  they  are' incorporated  by  the  bethefoundcr. 
King's  letters  patent,  and  not  by  the  common  person,  for  he  ii 
but  an  instrument,  and  the  King  makes  the  corporation  in  such 
case  in  the  same  manner  as  if  all  had  been  comprehended  in  the 
letters  patent  themselves:   for  it  is  true,  that  none  {d)  but  the  None  bat  the 
King  ahme  can  create  or  make  a  corporation,  as  it  is  held  in  49  ^*"'?  can  make 
E.  3.  4.  4.  a^  49  Ass.  8.  but  {e)  qui  per  alium/acii,  per  ie  ipsum  Vl'^oT^'^A 
facere  vidctnr.     Vide  for  this  difference  38  E.  3.  14.  b.  22  E^  I.    *•     ^*  *•  J 
Grant  30.  (/)  2  H.  7.   13.  a.  b.*  &  Tit.  Grant  36.   £0  H.  7-  7. 
And  as  to  the  eighth  objection  against  the  nomination  of  the  Answer  to  the 
master,  it  was  resolved  that  it  was  good  ;  for  Sutton  had  liberty  ^^%^^  objec- 
at  his  will  and  pleasure  to  nominate  him,  and  when  he  is  nofiii«> 
nated,  he  is  master  by  force  of  the  said  letters  patent,  and  is  now  Anteaf*.  a. 
as  if  he  bad  been  named  in  and  by  the  letters  patent  themselves  160.2  j^'jic 
at  first ;  and  the  other  part  of  the  objection  is  answered  before.     Walk.  353. 

And  as  to  the  objections  against  the  bargain  and  sale,  it  was  Answer  to  the 
first  resolved  without  question,  that  money  given  by  the  gover-  ^}^^^  <*jec- 
nors  or  any  of  them  as  private  persons,  is  a  good  {g)  considera-  Antea  94.  a. 
tion  to  grant  the  land  to  tliem  in  their  politic  capacity;  but  the  (/0Antea2a.a. 
indenture  imports  that  they  paid  it  as  governors,  and  by  such  f?!*'^  ^^*'* 
name  they  are  acquitted  by  the  indenture.     Also  there  is  (A)  («)  1  Roll.  13S. 
twelve  pence  rent  reserved  to  Sutton  and  his  heirs,  which  is  a  («)  1  Roll. 512. 
good  consideration.     2.  Altl)ougb  in  die  Habendum  a  trust  is  BnOorpo™^* 
Jeclared,  that  without  question  cannot  make  the  bargain  and  sale  tion  15.  Br. 
iroid,  but  the  conveyance  beii>g  by  bargain  and  sale,  was  wisely  Prescription 
fnade  to  declare  the  confidence  aixl  trust    And  as  to  the  third,  V^\qq^ Lit. 
bat  is  dearly  answered  and  resolved  before.  i68.a.*2  Bnlst 

304. 1  Bnlst. 
U9.  Godb.  387.  Latch.  29.  Dav.  44.  a.  (/)  Fits.  Grant.  36.  Br.  Patent  42.  Cg)  9  RolL  787, 788* 
I  tnst.  7?5.  (*)  Antca  :8.  a.  1  Co.  24.  a.  26.  a.  9  KoD.  Rep.  103. 1  Mod.  Rep.  265, 264. 


d06  THE  CASE  OF  SUTTON'S  HOSPITAL.  Pait  X. — 34  S. — '34  b. 

Au«^et  to  the  And  as  to  the  last  objection,  se.  that  in  pleading,  these  gover- 
tSn.  ^  ^'^^'  ^^^^  cannot  plead,  that  they  were  seised  injure  hospitalism  because 
Antea  14.  i.      there  was  not  any  hospital  incorporate  nor  in  esse  at  the  time 

of  the  incorporation.  To  that  it  was  answered  and  resolved,  that 
the  pleading  should  be  that  they  were  seised  in  their  demesne  as 
(a)Doctrin.  ^^  ^^^  (^)  if^j^re  incorporationis  stuie^  and  so  it  was  pleaded  in  the 
placic.  82.  said  case  of  the  Cooks  of  London  in  Plow.  Com.  Vide  Fulmer- 
(6)7E.  3.51.  stone's  case  also,  in  JPlow.  Com.  102.  Vide  (6)  7  E.  3.  the  case 
*  •  of  Custos  aliariSf  he  counted  that  he  was  seised,  &c.  injure  altaris. 

And  as  to  the  precedents  which  were  shewed,  it  was  answered, 
that  there  are  many  clauses  inserted  in  charters  as  well  of  the 
King  as  others,  ex  consuetudine  clericoruMy  which  are  not  de  neces* 
sitate  legiSi  but  some  declaratory  and  explanatory,  and  some 
prolix  and  nugatory,  but  lex  mulia  prqficietitia^  et  prefieientia 
paucis  comprehendiU  And  all  the  Judges  who  argued  in  this  case 
(except  the  two  aforesaid)  concluded  against  the  plaintiff  and 
those  two  tnutatd  opinione  assented  also  to  the  judgment ;  so  that 
(c)  Antea S4.b.  ^7  ^^^  assent  of  all  the  said  Judges  (c)  nullo  contradicente  judg- 
ment was  given  against  the  plaintiff.  And  the  Lord  Ellesmere, 
Lord  Chancellor  of  England,  hearing  all  the  arguments  at  the 
bar  and  bench  agreed  tuso  in  opinion  with  the  Judges :  and  so 
this  great  work  of  charity  has  tasted  of  such  charity  which  ought 
[  *  S4  b.  ]  to  be  in  Judges,  which  is  declared  in  the  statute  *  o({d)  West,  1. 
(tf )  W.  1.  c.  51.  cap.  uU,  Summa  charitas  est  facere  Justitiam  omnibus  personis  ornni 

¥  !♦  Vijc  V?*  tempore  guando  necesse  fueriL  And  there  is  a  ffood  rule  for  these 
i^t.  195.  a.  11         ^       *  1     11        1  •  1  •  1    .  1  •    .1 

Co.  76.  b.  governors,  and  all  0Ut:h  corporations,  which  is  expressed  in  the 

statute  De  Templariis  anno  1 7  £.  2.  in  these  words,  ita  semper 
quod  pia  et  celeberrima  voluntas  donatorum  in  omnibus  teneatur  et 
expleatur  et  perpetuo  sanctissime  perseveret.  And  Sir  Thomas 
Fleming,  Knt.  after  the  first  day  this  case  was  argued  fell  sick, 
^  of  which  sickness  he  afterwards  died,  so  that  he  never  argued 
this  case.  This  Sir  Thomas  Fleming  was  first  a  Serjeant  at  Law, 
and  afterwards  Solicitor-general  to  Queen  Elizabeth,  and  to  the 
King  that  now  is  for  the  space  of  twelve  years,  and  then  was 
preferred  to  be  Chief  Baron  of  the  Exchequer  after  the  death  of 
Sir  William  Periam,  and  afterwards  advanced  to  be  Chief  Justice 
of  England  after  the  death  of  Sir  John  Popham :  all  which  places 
he  discharged  with  great  judgment,  integrity,  and  discretion,  and 
he  well  deserved  the  good  will  of  all  that  knew  him,  because  he 
was  of  a  sociable  and  a  placable  nature  and  disposition. 
The  reason  of  Which  case  I  have  reported  tlie  more  at  large  for  three  rea- 
cateariarg^    sons.     1.  For  the  confirmation  of  incorporations  founded  for 

works  of  piety  and  charity  in  time  past  2.  For  the  better  in- 
struction how  they  which  shall  be  founded  hereafter  shall  be  so 
established  that  no  exception  may  be  taken  to  them*  S.  For  the 
resolving  of  certain  opinions  and  questions  which  were  moved  at 
the  bar,  and  which  might  have  disturbed  the  peace  of  the  law. 
In  the  argument  of  this  case  many  other  authorities  were  cited, 
sc.  2  E.  S.  47.  3  E.  3.  83.  5  E.  3.  144.  7  E.  8.  57.  8  E.  3.  5. 
8  E.  3.  67.  8  E.  3.  208.    18  E.  3.  1.    20  E.  3.   Nonabilited- 

20  £.  3.  Corone  225.  21  E.  3.  35.  32  E.  3.  Aid  55.  40  E.  3. 
28.  44  Ass.  2.  13  R.  2.  Breve  643.  11  H.  4. 12.  19.  14  H.  4- 
8.  3  H.  6.  28.   7  H.  6.  13.    9  H.  6.  13,  14,  16.    20  H.  6.  7. 

21  H.  6.  2.    12  £.  4. 17.    15  K  4.  1.  21  £.  4.  32,  55^  57.  Lib. 
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Tni.  11£.  6  H.  7.  14.    10  H.  7.  16.   11  H.  7.  9.    H  H.  7.  27. 

IS  H.  8.  IS.    U  H.  8.  29.    32  H.  8.   Br.  Corp.  78.    1  Mar. 

Dy.  98.  7  El.  Dyer,  (a)  81.  the  Case  of  the  College  of  Grain-  (a)  Dyer  si.  p. 

stock,  10. El.  Dyer  the  Case  of  the  College  of  Landebrevy,  PI.  foa.  4  cl^.Tar. 

Com.  Grendon's  Case  494.  Hil.   16  EL  rot.  495.    Sir  Fr.  Fie-  b.  i  Roli/Rep! 

miner's  Case  in  Communi  Banco,  *^^* 

The  names  of  the  Governors  nominated  by  Sutton  and  ex-  Names  of  the 
pressed  in  the  said  charter,  were,  the  most  reverend  father  in  Governors 
God  George,  Archbishop  of  Canterbury,  Thomas  Lord  Elles-  ton^and  ex-"  " 
mere,  Lord  Chancellor  of  England,  Robert  E&rl  of  Salisbury,  pressed  io  the 
John  Bishop  of  London,  Lancelot  Bishop  of  Ely,  Sir  Edward  «'>*'''«•■• 
Coke,  Knt  then  Chief  Justice  of  the  Court  of  Common  Pleas 
and  now  Lord  Chief  JuUice  of  England,  Sir  Thomas*  Foster,  one    [  •  35  a.  ] 
of  the  Justices  of  the  Court  of  Common  Pleas,  Sir  Henry  Hobart 
then  the  King's  Attorney  General,  and  now  Chief  Justice  of  the 
Court  of  Common  Pleas,  John  Overal,  Dean  of  the  church  of 
St.  Paul  in  London,  George  Mountain,  Dean  of  Westminster, 
Henry  Thursby,  one  of  the  Masters  of  the  Chancery,  JeflFery 
Nightingale,  Richard  Sutton,  John  Law,  Thomas  Brown,  and 
the  Master  of  the  said  Hospital  for  the  time  being ;  and  after 
the  death  of  the  said  Sir  Thomas  Foster,  one  of  the  Justices  of 
the  Court  of  Common  Pleas,  (who  was  a  grave  and  reverend 
Judge,  of  great  judgment,  constancy  and  integrity,)  Sir  James 
Altham,  Knight,  one  of  the  Barons  of  the  Exchequer,  was  ac- 
cording to  the  said  charter  unanimi  consensu  chose  in  his  place. 
And  the  said  Master  of  the  Hospital,  whom  Sutton  had  nomi- 
nated durante  bene  placito^  our  Lord  the  King,  after  the  death 
of  Sutton,  by  his  letters  patent,  hath  nominated  for  the  term  of 
his  life. 


MARY  PORTINGTON»S  CASE, 


Trin.  11  JacoU  1. 


Lands  were  devised  to  several  daughters  successively  in  tail,  wi(h  a  proviso  PonriNGToif 
^  that  if  any  of  them  should  conclude  and  agree  to  or  for  the  doing  or  -^        *'- 
executing  of  any  act,  &c.,  whereby  the  lands  entailed,  &c,  or  any  estate  or  Bar£bt« 
remainder  thereof,  should  by  any  way  or  means  be  discontinued  or  alien-  Part  X^-S5  b. 
ed ;  or  should  do  any  act  or  thing  whereby  the  lands  might  not  descend, 

-  remain,  or  come,  as  limited  by  die  will ;  that  then  she  or  they  so  conclud- 
ing an^  agreeing  to  or  for  the  doing  and  executing  of  any  such  act,  &c. 
should  immediately  after  tuch  conclusion  and  agreement,  &c.  lose  and 
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fbffeit»  &<x  8U(A  tMtaU  and  benefit  as  ihe  or  thejr  nigfit  daiin,  in  ndi 
maimer^  as  if  she  or  they  bad  aerer  been  named  in  tbe  will,  and  tbeoct- 
forth  the  estate  and  estates  limited  to  her  or  them,  &c  should  utterly 
cease  as  fully  to  all  intents  and  purposes  as  if  she  or  they,  &c.  were  dead 
without  heirs  of  their  bodies,"  The  first  tenant  in  tail  concluded  and 
agreed  to  suffer  a  common  recovery,  and  suffered  one  accordingly ;  the 
next  in  remainder  claimed  tbe  estate  as  forfeited  and  brought  trespass. 
It  was  adjudged  against  her  :  and  held,  Judgment  given  against  tenant  ia 
tail  with  voucher  and  recompense  in  value,  binds  the  estate  tail,  whether 
the  recovery  is  on  good  title  or  not,  and  although  no  recompense  be  had. 
Tenant  in  tail  cannot  be  restrained  by  any  condition  or  limitation  fi-om  suf- 
fering a  recovery;  and  it  is  absurd  to  say  that  the  recovery  itself  cannot 
be  prohibited  by  any  condition  or  limitation,  and  yet  that  the  condniiop 
or  agreement  to  suffer  it  may  be  prohibited. 
The  three  manners  of  incidents  to  an  estate  tail. 

Semble,  *  if  such  condusion  to  suffer  a  recovery  might  be  restrained  bf 
condition,  the  condusion  of  a  feme  covert  in  that  case  by  deed  indented 
wtould  not  be  a  ^orfdture  of  her  estate.^    S.  C.  2  Brownl.  65.  198. 


Maut  Portington  brought  an  action  of  trespass  against  Robert 
Rogers  and  Thomas  Barley,  quare  datisum  et  domum  JregenuU 
ap^  Thorp  Salvyn  in  the  county  oS  York,  20  Junii  7  Jac,  Regi$, 
And  the  new  assignment  was  of  a  bouse  and  a  croft  containing  one 
acre  in  occupatione  Thomas  Barley,  &c.     The  defendants  pleaded 
in  bar,  that    Heroeus  Sandford,   Esq.  was  seised  of  the  tene^ 
ments,  8cc.  in  fee,  and  held  them  of  the  King,  as  of  tbe  honoor 
of  Tickil,  in  socage;  and   8   Mail  24  Eliz,  made  his  will  in 
writing,  and  thereby  devised  them  to  Elizabeth   Sandford  his 
youngest  daughter,  when  she  should  accompli.'«h  her   age  of 
eighteen  years,  and  to  the  heirs  of  her  body,  20  Julii  24  U^tbe 
'  said  Hercens  Sandford  died,  the  said  Elizabeth  then  of  the  age 
of  five  years:  and  afterwards  20  Junii  37  EL  she  accomplished 
her  age  of  eighteen  years ;  and  25  Martii^  38  EL  entered  into 
the  tenements,  &c.  and  was  thereof  seised  in  tail,  &c.  and  being 
so  seised  took  to  husband  the  said  Robert  Rogers,  1  November, 
39  El.  and  justified,  &c.     The  plaintiff  replied  and  said,  that  tbe 
said  Herceus  had  issue  Mary  his   eldest  daughter,   Helen  his 
second  daughter,  and  the  said  Elizabeth  his  youngest  daughter, 
and  confessed  the  devise  of  the  said  tenements   to  Elizabeth ; 
but  ftirther  said,  that  by  the  same   will,   for  want   of  issue  of 
the    said    Elizabeth,    the    remainder   of   the    said    tenements 
was  limited   to   the   said   Mary  now  plaintiff  in  tail,  the  re- 
mainder to  Helen  in  tail,  the  remainder  to  his  4th,  5th,  and 
6th  daugl^ters  in  tail,  the  remainder  to  his  nephew  J.  Roades 
and  to  his  heirs  males,  with  divers  remainders  over  in  tail. 
[  *  36  a.  ]    **  Provided  always,  that  if  my  said  daughters  or  any  of  ^thero, 
or  any  other  the  person  or  persons  before  named,  to  whom  any 
estate  of  inheritance  in  possession  or  remainder,  of,  in,  or  to  the 
said  lands,  tenements  and  hereditaments,  with  their  appurte- 
nances or  any  of  them,  or  any  part  or  parcel  of  them  or  any  of 
them  is  limited,  4evised  or  appointed  by  this  my  last  will  and 
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t£8Ument,  or  the  heirs  before-inentioned  <ii  them  or  any  of  th^m, 
shall  jointly  or  severally,  by  themselves,  or  together  with  any 
other  person  or  persons  willingly,  apparently,  and  advisedly 
conclude  and  agree  to  or  for  the  doing  or  execution  of  any  act 
or  devise,  whereby  or  wherewith  the  said  premises  so  to  them 
entailed  as  is  aforesaid,  or  any  part  or  parcel  thereof,  or  any 
estate  or  remainder  thereof,  or  of  any  part  thereof  before  Ih- 
mitcd  or  appointed  to  any  person  or  persons  by  this  my  last 
will  and  testament,  shall  or  may  by  any  way  or  means  be  dis- 
continued,  aliened,  or  put  away  from  such  person  or  persons  and . 
their  heirs,  or  any  of  them,  contrary  to  my  intent  and  meaning 
in  and  by  this  my  last  will  and  testament,  otherwise  than  for  the 
only  jointure  or  dower  of  any  the  wife  or  wives  of  any  the  person 
or  persons  before  named,  for  the  only  life  or  lives  of  such  wife  or 
wives ;  or  shall  willingly  and  advisedly  commit  or  do  any  act  or 
thing,  whereby  the  said  manors,  lands,  tenements  and  heredita- 
ments, or  any  part  thereof,  shall  not  or  may  not  descend,  remain, 
or  come  to  such  persons,  and  in  such  sort  and  order,  as  I  have 
before  limited  and  declared  by  this  my  last  will  and  testament, 
otherwise  than  as  before  is  said ;  then  I  will,  limit,  and  declare 
and  appoint  hereby,  that  then  my  said  daughter  or  daughtersi 
or  other  the  person  or  persons  before  named  and  every  of  them, 
so  concluding  and  agreeing  to  or  for  the  doing  or  execution  of 
any  such  act  or  devise  as  is  aforesaid,  shall  immediately  from 
and  after  such  concluding  and  agreeing,  lose  and  forfeit,  and  be 
utterly  barred  and  excluded  ox  and  from  all  and  every  such 
estate,  remainder  and  benefit  as  she  or  they,  or  any  of  them 
should,  might,  or  ought  justly  to  have,  claim,  challenge,  and  de* 
mand  of,  in,  or  to  so  much  thereof  as  such  conclusion  or  agree- 
ment  shall  extend  unto  or  concern  in  such  manner  and  form,  as 
if  she  or  they  or  any  of  them,  had  never  been  named  or  men-* 
tioned  in  this  my  last  will  and  testament,  for  or  concerning  the 
same:  and  that  then  and  from  thenceforth  the  estate  and 
estates  limited  and  given  to  her  or  them  so  concluding  and 
agreeing  as  is  aforesaid,  shall  from  and  after  such  conclusion  and 
agreement  forthwith  utterly  cease,  and  be  determined  in,  for, 
and  touching  so  much  thereof  as  such  conclusion  or  agreement 
•hall  concern  and  extend  unto^  as  fully  to  all  intents  and  pur* 
poses,  as  if  she  or  they  so  concluding  or  agreeing,  or  as  is  *afore-  [  *  86  b.  ] 
said  were  dead  without  heirs  of  their  bodies  lawfully  begotten, 
as  is  aforesaid.  And  then  I  will,  and  further  declare  and  devise, 
that  presently  after  such  conclusion  and  agreement,  such  person 
and  persons  to  whom  the  estate  and  remainder  doth  first  and 
next  belong  and  appertain  unto,  after  such  of  the  said  persons 
having  then  the  actual  possession  thereof,  which  shall  so  con- 
clude and  agree  as  afore  is  said,  by  force  of  this  my  last  will  and 
testament  shall  and  may  enter  into,  have  and  enjoy  so  much  of 
the  said  lands,  tenements,  and  hereditaments,  with  their  appur^ 
tenances,  as  such  conclusion  and  agreement  shall  concern  and 
extend  unto,  of  and  for  such  estates,  and  with  such  remainders 
over,  and  with  such,  and  in  such  and  the  same  manner,  condition, 
and  degree,  and  with  such  and  the  like  conditions  and  limitations 
before  Knit  and  annexed  unto  the  same  by  this  my  last  will  and 
testament  in  such  manner  to  all  inteots  and  purposes,  as  if  jaay 
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(«)  ^'57*^*  *•  ^'  said  daughters,  or  other  the  said  persons  so  concluding  and  agree- 
caie  3.  alTb.'*  ^"ff»  ^®*'®  naturally  dead  without  such  heirs  of  their  bodies  law- 
6  Co.  40.  a.  *     fully  begotten,  as  is  before  named,  and  as  though  the  said  estate 
Praef.  ad  4        q|.  remainder  were  vested  in  him  or  them  for  want  of  such  heirs 
Ca!44.  b.  J  Co.  ^  '^  aforesaid,  any  act,  thing,  or  matter  before-mentioned  and 
46.  b.  9  Co.  8.    declared  in  and  by  this  my  last  will  and  testament  to  the  con- 
r'c^'i*^"  ■•    trary  in  any  wise  notwithstanding  :"  and  the  said  Herceus  being 
Co.S5.b.72.b.  *^  seised  of  the  tenements  aforesaid,  died  thereof  seised,  the  said 
9  Co.  105.  a.      Elizabeth  then  being  within  the  age  of  18  years,  who  accom- 
i«  Co  8*  1       plished  her  age  of  18  years,  20  Julii  37  EU  and  entered  into  the 
Roll.  Rep.  48.    tenements,  and  was  seised  thereof  in  tail,  the  remainder  over  to 
s  Roll.  Rep.      the  said  Mary,  &c.  and  afterwards  took  to  husband  the  said 
eT'&c^Hob.     Robert  Rogers ;  and  afterwards  1 3  April.  7  Jac.  Beg.  by  deed 
f9S.2liist.S3f.  indented  the  said  Robert  and  Elizabeth  voluntarii^  evidenterj  et 
Cr.  Car.  4f.       considerate^  Anglice^  willingly,  apparently,  and  advisedly,  condu- 
Ra8t.Tail.i.f.  ^^^^^^  ^^  agreaveruut  with  Christopher  Bradshaw  and  Gervis 
440.  b.  Lit.        Rogers,  to  suffer  a  common  recovery  of  the  said  tenements  upon 
44?'«  A  ^^'     *  ^^^^  ^^  entry  in  le  posty  cj-c.  ad  intentionem  ad  evacuand^  4*  ^w* 
li.  J4,  "  ^^'  /erend*j  Anglice  to  make  void  and  put  away,  ab  eadem  Maria 
prad^  remanere  tenementorum  preedictorum^  according  to  which 
Conclusion  and  agreement,  the  said  writ  of  entry  in  le  post  was 
brought  against  the  said  Robert  and  Elizabeth  of  the  tenements 
aforesaid,  they  being  then  tenants  of  the  freehold  of  the  pre- 
mises; and    thereupon  a  common  recovery  was   had   against 
them,  with  voucher  over,  and  judgment  given,  and  execution  bad 
against  the  said  Robert  and  Elizabeth ;  which  recovery  was  to 
the  use  of  the  said  Robert  and  Elizabeth,  and  their  heirs ;  and 
the  said  plaintiff  said,  that  by  reason  of  the  said  conclusion  and 
[  •  87  a.  ]    agreenient  ad  permiftendam  prcedicf  ^communem  recuperationem 
informd  prcedictd  prcedicf  Robertus  et  Eliz.  totum  statum  suum, 
^c.  de  et  in  tenementis  prccd^  forisfecerunt  et  idem  status  situs  de 
et  in  tenementis  iUis  cum  pertinen*  penitiis  determinavit^  et  vacuus 
(b)Co  Lit        devenit :  wherefore  the  plaintiff  entered  for  the  said  forfeiture  as 
361. 1  Co.  151.  in  her  remainder,  &c«  upon  which  the  defendant  demurred  in 
b.  6  Co.  40.  b.    law.     And  this  plea  was  entered  Mich.  7  Jac.  Regis  in  C.  B. 
a.Godb.3(^'    ^^^  ^^^  depended  14  terms,  and  had  been  argued  at  the  bar 
Hard.  f09.  *     more  than  half  fourteen  times;  and  now  this  term  it  was  argued 

by  the  Judges,  and  at  last  it  was  unanimously  resolved  by  the 
whole  Ck>urt,  that  judgment  should  be  given  against  the  plaintiff, 
of  which  I  will  make  the  shorter  report,  because  I  have  pub- 
lished many  cases  in  my  Reports  before  to  the  same  effect :  in 
this  I  will  add  some  authorities  and  reasons,  confirming  the  rule 
of  this  case,  and  affirming  the  resolutions  before,  and  refer  the 
reader  without  repetition  to  the  authorities  and  reasons  reported 
ObjcctioiM  by  by  n,g  before.  On  the  plaintiff's  part  divers  objections  or 
*  P  *^"  *  rather  declamations  were  made*  f  1.  That  from  the  time  of 
the  making  of  the  act  of  13  E.  1.  De  {a)  donis  conditionalib\  till 
12  E.  4.  {b)  Taltarum's  case,  there  was  no  opinion,  that  a 
recovery  against  tenant  in  tail  with  voucher  over  would  bind  the 
estate-tail  upon  the  pretence  of  a  feigned  recompense,  but  in  12 
£•  4.  it  was  newly  invented,  and  never  before  that  time,  imagined 
by  any  of  the  sages  of  the  law,  in  so  many  generations  and  ages 
incurred  after  the  said  act.  %  3*  Althougn  the  donor  cannot 
restrain  the  common  recovery  after  it  is  suffered  and  executed, 
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(because  then  the  reversion  or  remainder  is  barred,  &c.)  yet  (as  (")  34  &  S5  H. 
it  was  agreed  on  ..the  other  side)  he  may  restrain  the  conclusion  ^jf  ^  Co.^i5"b! 
and  agreement  to  suffer  it,  and  so  prevent  the  bar  by  the  reco-  6  Co.  65.  a. 
very,   and   preserve   his  remainder  or  reversion,     f  3.  Such  Moori95. 
recoveries  are  by  divers  acts  of  Parliament  marked  and  branded  Co?Lit.3S5.a* 
with  the  blemish  of  fiction  and  falsity;  as  in  the  statute  of  (a)  Plow.  555.  a. 
34  H.  S.  cap,  20.  they  are  styled  "feigned  and  untrue  reco-  ^  n'^^^'f^ 
veries  ;'*  and  so  in  the  statutes  of  (6)  11  H.  7.  cap.  20.  (c)  32  H.  (6)  i  Leon*  sail 
8.  cap.  81.  (d)  14  Eliz.  cap,  8,  &c.  they  are  called  covenous,  and  s  Leon.  168.  s 
had  by  collusion,  and  therefore  it  stands  with  law  and  reason  to  ^^a'J^\9^' 
provide  tor   the  preservation   oi    reversions    and   remamders  i  Anders.  3i. 
against  such  feigned,  false,  and  covenous  recoveries,     f  4.  That  ^  Roll.  878. 
this  opinion,  that  a  common  recovery  cannot  bo  restrained  by  1^ cro*E|*^j 
condition   or  limitation  was   new,  and  of  late   invention,  and  i  And.  38!  ^5! 
never  heard  of  before  Sir  Anthony  {e)  Mildmay's  case,  in  the  ^^  l^-it.  S62.  a. 
Sixth  Part  of  my  Reportt,  f.  40.  a.     For  it  was  admitted  to  be  (d)  cro?*EL 
restrained  in  the  case  of  the  Earl  of  (/)  Arund.  Dy.  17  El.  342,  56t.  Co'  Ent. 
843.  where  the  said  Earl  in  the  time  of  Queen  Mary  gave  the  ^^^•^^®'  ^^ 
manor  of  Haselber  Bryan  in  the  county  of  Dorset,  by  indenture,  Moor  69o.  1 ' 
to  Thomas  late  Earl  *of  Northumberland  and  to  the  heirs  male    [  *37  b.  ] 
of  his  body ;  upon  condition,  quod  si  pradS  Comes  atU  hcsred^  And.  275.  Co. 
masculi  de  corpore  suo  exeunt es^  inter  al^  aliquod!  recuperare  versus  /^wil^^ 
eos  permttferent,  vel  discontinuarent :  and  in  the  argument  of  e?s.  b.  Moor 
Scholastica's  case,  Pasch.  12  El.  PL  Com.  403.  the  said  point  of  67$. 
restraint  of  a  common  recovery  was  never  moved ;  and  therefore  If  ^-5 ^p^  ^' 
it  was  thought  to  stand  with  the  honour  and  gravity  of  the  40.a.'d.s*C^ 
Court,  that  ukis  point  had  been  so  often  argued  at  the  bar;  and  ^*  a*6  Co.4k 
therefore  now  the  Seijeants  said,  that  it  was  ripe  for  judgment  (^)2Rou.396 
after  such  a  mature  deliberation.     And  in  this  case  all  the  said 
objections  were  confuted,  and  thereby  the  point  in  judgment 
confirmed,    f  As  to  the  first,  two  questions  were  moved  and  Resolved : 
resolved,  the  first,  that  judgment  given  against  {g)  tenant  in  tail  Judgment 
with  voucher  and  recompense  in  value,  would  bind  the  estate  l^tau'wiS*"* 
tail,  notwithstanding  the  said  act  of  13  E.  1.  be  the  recovery  voucher  and 
upon  good  title  or  not.     2.  That  the  judgment  given  in  such  "^^o^pcnse  in 
case  tor  the  tenant  in  tail  to  have  in  value,  would  bind  the  the"e8ta?e  tail 
estate-tail,  although  no  recompense  be  had.     And  therefore  as  whether  the 
to  the  first  of  these  questions,  it  appears  by  our  books,  that  the  I*?^*'^  ^ 
opinion,  that  a  recovery  against  tenant  m  tail  with  voucher  would  bad  title,  and 
bar  an  estate-tail,  and  was  not  restrained  by  the  statute  De  donis  &ltboagh  no 
conditionaP  was  not  newly  invented  in  (A)  12  E.  4.  but  often-  jc^ompewebc 
times  affirmed  for  law  by  the  most  knowing  of  the  law  that  ever 
were ;  for  Sir  William  Thirning  in  the  time  of  H.  4.  Chief 
Justice  of  the  Common  Pleasy-an.  (<)  13  H.  4.  18.  b.  saith,  that 
the  most  learned  of  the  law  that  ever  were  (and  when  there  was  the 
best  law  that  ever  was),  were  in  the  reign  of  King  E.  3.  which  Vflmt  the  law 
also  were  near  the  making  of  the  statute.     Let  us  see  then  how  ^  to  Uils  point 
the  law  was  held  in  diebus  illis  in  this  point,  15  E.  3.  Brief  324.  s.   '  *"*** 
By  recovery  in  value  By  tenant  in  tail,  the  estate-tail  is  barred,   ,j^^  ^  q^  ^^^ 
and  be  shall  have  a  Formedon  of  the  land  so  recovered  in  value  (a),  b.  e  Co.  40.  b. 

Co.  Lit.S61.  b« 
S7S.  b.  Oodb.  308.  1  Bulatr.  159, 160.  Hard.  209.  it  £.  4. 19, 20,  21.  (t)  Co  Lit  304.  b. 

(4)  '^  This  is  not  warranted  by  the  authori-     "  if  tenant  in  tidi  recovers  in  Talue,  his  heir 
**  ty  cited  £ir  it,  for  Fitzh.  324.  is  only  that     "  shall  have  a  formedon  of  the  land  recovered 
VOL.  V.  A  A 
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And  therewith  agrees  42  E.  S.  53.  for  there  it  is  held,  that  in 
some  cases  a  man  shall  have  a  writ  of  Formedon  of  land  which 
was  never  given ;  as  if  tenements  in  tail  be  lost,  and  the  tenant 
r  ^  1  c  94  b  ^^  ^'^  recovers  other  land  in  value,  the  issue  shall  have  aForme^ 
96.  b.  Dr.  &'  *  don  of  the  land  recovered  in  value,  and  yet  that  land  was  do( 
Stad.49.a.Co.  given,  44  E.  3.  21,  22.  Octavian  (a)  Lumbard's  case,  tenant Jn 
n^*I^f^^\     tail  scrants  a  rent-charfire  to  one,  in  consideration  that  tbeirrantee 

Plow. 43o,  D.      _        p         ,    ,  1      1     ®i  .         ."•1  1  •         .       •     •!■  iV    1  ^1. 

466.  a.  Plow,  having  right  to  the  land  in  tail,  releases  to  hiro,  it  shall  bind  the 

Manxei's  ca»e,  issue  in  tail,  48  E.  3.  11.  b.  in  Jeffery  Bencher^s  case,  a  recovery 

1  Roll  mI.'  ^"  value  by  tenant  in  tail  shall  bind  the  tail,  and  a  Formedan  lies 
Br.  Cbmrge  4.  of  the  land  recovered  in  value ;  and  therewith  a^ee  1  E.  4. 5.  (ft) 
Br. Tail. 6.  5  £.  4,  2.  b.     And  that  also  appears  by  the  fike  cases:  for  if 

2  Buls^r.45/  tenant  (c)  in  tail  aliens  with  warranty,  and  leaves  assets  to  de- 
Hard.  f09.  scend,  it  is  a  bar  to  the  issue  by  reason  of  the  warranty  and 

[  *  38  a.  ]  assets  descended;  *but  neither  the  warranty  without  the  ass^. 
So'?2^h*  ^^^  ^^®  warranty  and  assets  witiiout  judgment  in  a  Formedan^ 
287*.  shall  bar  the  estate-tail ;  for  if  the  issue  (without  judgment  given) 

(6)  Postea  43.  aliens  {d\  the  assets,  his  issue  shall  recover  the  land  in  tail;  bot 
111^'^B^^N^c'^  ^^^^^  jucigment  given  that  he  shall  be  barred  in  Formedonj  the 
n.Rr.Re.  *  issucs  in  tail  shall  also  be  barred;  and  therewith  agree  Temp« 
K  1.  tit.  Garr.  89.  34  E.  1.  tit.  Garr.  88.  11  E.  2.  Garr.  83.  4 
£.  3.  24.  Henry  Sommer's  case,  8  E.  (3.)  4.  14.  40  E.  3.  9.  14 
H.  4.  39.  a.  24  H.  8.  Br.  Tail.  33.  4  Mar.  {e)  Dy.  139. 

And  in  the  case  of  a  common  recovery  there  is  a  judgment 
(e)iyye^ta9'.  flg^J'^st  the  tenant  in  tail,  and  another  judgment  against  the 
pi.  3f .  B.N.C.  vouchee  to  have  in  value,  and  therefore  these  resolutions  and 
66.  Vet  N.  B.   opinions  of  law  pi*oduced  the  judgment  in  12  E-  4.  which  was 

(/OCo.Lit.  19.  "°^  ^^  *^^y  ^^^  invention^  but  proved  and  approved  by  the  re- 
b.  solution  of  the  sages  of  the  law  at  all  times  after  the  said  act, 

until  12  E;  4.  And  the  Judges  of  the  law  then  perceiving  what  (jT) 

contentions  and  mischiefs  nad  crept  into  the  quiet  of  the  law  by 

these  fettered  inheritances;  upon  consideration  of  the  said  act, 

and  of  former  expositions  thereof  by  the  sages  of  the  law  at  all 

times  after  the  said  act,  gave  judgment  that  in  such  case  the 

Cases  in  which  estate-tail  should  be  barred.     As  to  the  second  question  in  the 

held 'that"        ^""^^  objection  it  is  worthy  consideration,  that  the  jutlgment  given 

jiid^entgiv-    for  tenant  in  tail  to  have  in  value,  is  a  bar  to  the  estate  tail, 

en  for  tenant     although  no  recompense  be  rendered  in  value  (b)  ;  and  that  ap- 

in  value,  bars  the  estate  tail,  although  no  recompense  is  had. 


70.  Br.  Re 
covery  in 
Value  %X 

(c)  Co.  Lit. 
593.  b. 

(d)  Co.  Lit. 


*'  in  value,  but  it  b  not  there  said  that  the 
"  estate  tail  is  barred.  N.  B.  it  seems  that  in 
'*  these  old  books  vhere  mention  is  made  of  a 
*'  judgment  against  tenant  in  tail  and  a  re- 
"  covery  over  in  value,  it  is  to  be  understood 
"  of  a  recovery  on  good  title."  Note  in 
Serjeant  HUP»  Copy,  The  reference  of  Coke 
is  to  Fitzh.  Ab.  Bnef»  324. 

(b)  <<  The  recompense  of  the  value  is  the 
'*  reason  of  the  bar  by  common  recoveries  as 
"  to  the  issue  in  tail,  but  not  the  reason  why 
^  it  bars  as  to  him  in  reversion  or  remainder; 
**  but  the  reason  in  this  case  is,  because  the 
«  recoveror  in  supposition  of  law  is  in  of  the 
^  estate-tail,  and  that  in  judgment  of  law  has 
**  still  continuance."  Per  Hale^  C.  J.  Hudson  v. 
Benson  and  Baron,  2  Lev.  50,  According 
to  Viner's  Ab,  Recovery,  A.  Wyldc,  J.,  in  the 


same  case  observed,  that "  the  true  reaaon  of 
recoveries  being  bars  is  not  the  recompense, 
but  that  they  are  common  conveyances.*'*— 
Vid.  Plowden,  514.  Com.  Dig.  Estates  B.  27. 
and  Marl^  v.  Strachan  and  another,  1  Wii- 
son,  75.  where  it  is  remarked,  that  whenever 
reasons  have  been  attempted  to  be  given  for 
common  recoveries  b^g  bars  or  excepted  out 
of  the  statute  de  donit,  strange  absurcuties  ap- 
pear :  and  C.  J.  Willes,  in  his  judgment  in  the 
same  case,  Willes,  451.  defines  ''a  common 
^recovery  to  be  conveyance  on-  record  in- 
**  vented  to  give  tenant  in  tail  an  absolute 
"  power  to  dispose  of  his  estate  as  if  he 
**  were  tenant  in  fee  simple."  ViA.  aUo  S^ 
ttwn  V.  Selwyn,  I  Black.  Rep.  85^.  and  Mr.  Rat- 
cufie's  case^  l  Strange.  2%9,pitkp.  S2i. 
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pear»  in  28  Eliz.  Dyer  876.  (a)  Tenant  in  tail  suffers  a  common  («)  Dyer  37«. 

recoyery  with  common  voucher,  and  dies  before  execution  had  94^  a?*io6.  a'. 

against  tenant  in  tail,  and  the  issue  in  tail  enters,  the  recoveror  Co.  Lit.  teu  b. 

may  enter  upon  him  by  reason  of  the  recovery  in  value ;  and  pP^'^'j^ 

therewith  agrees  Shelle/s  case,  in  the  First  Part  of  my  Reports,  3  ^^|^^  599 ' 

f.  106.  And  in  the  Marauis  of  Winchester's  case,  lib.  8.  fol.  3.  (6)  Co.  Lit. 

a.     If  (b)  tenant  in  tail  suffers  a  common  recovery  (although  ^^*  ^'  ^^'  **• 

erroneously)  and  afterwards  disseises  the  recoveror  and  dies,  his 

issue  shall  not  be  remitted,  for  the  estate-tail  was  bound  by 

the  (c)  judgment  to  have  over  in  value,  although  in  truth  no  (c)  7  Co.  39.  a. 

recompense  can  be  had.    And  in  ManxelFs  case^  PL  Com.  f. 

tslt.  (J).     If  there  be  tenant  in  tail,  and  a  stranger  brings  a  (d)  Plow. 

feigned  Pradpe  quod  reddat  against  him,  and  he  vouches  to  J**^*^*'*  ^"•' 

warranty,  and  the  demandant  by  default  of  the  vouchee,  or  by 

his  confession  recovers  against  tenant  in  tail,  and  he  over  in  value 

against  the  vouchee,  and  before  execution  the  tenant  in  tail  dies, 

and  the  land  {e)  descends  to  his  issue,  yet  the  demandant  may  (e)  Lit.  sect 

enter,  or  sue  execution  against  the  issue,  and  the  issue  shall  ^^* 

never  falsify  the  recovery  there,  because  he  has,  or  may  have 

assetSy  for  if  he  ought  to  felsify  the  recovery,  then  he  ought  to 

retain  the  land  in  tail,  and  have  execution  of  the  assets  also,  8cc. 

And  so,  as  it  is.  there  reported,  *  was  it  taken  by  the  lord  Moun-   [  *  88  b.  ] 

tague^  and  other  Justices  in  the  Star-chamber,  in  a  matter  there 

in  the  time  of  E.  6.     So  that  where  the  act  of  W.  2.  saith  quod  1  q^h.  4^5, 

Jinis  ipso  Jure  sit  nullus^  we  may  say,  quod  quoad  communem  recupe^ 
raiion^*  &^.  actus  ipse  ipso  jure  sit  nullus.  If  As  to  the  second  objec-  ^  condnsion 
tion  it  is  absurd  to  say,  that  the  recovery  itself  cannot  be  prohibited  and  agree- 
by  any.  condition  or  limitation ;  and  yet  that  the  conclusion  and  •  ™ent*o  »«ffer 
agreement  to  suffer  a  recovery  shall  be  prohibited ;  and  such  cannorb7pro- 
condition  to  prohibit  a  conclusion  or  agreement  savours  of  a  new  hibited. 
device  or  invention:  for  till  now  of  late,  none  ever  heard  of  any 
condition  or  limitation  to  prohibit  {/)  goings  aboutj  or  auy  con-  (/)  Cr.  Jac. 
elusion  or  agreement,  but  they  are  altogether  unknown  to  the  ^97,698. 6  Co. 
law.     And  therefore  the  said  act  of  W.  2.  reciting  the  mischief  n  Co.  98  b. 
saith,  per  /actum  tatnen  4*  Jeqffhmentum  eorum  quibus  tenementum 

fuii  datum  sub  conditione  exclusijueruntj  4^.  So  that  the  makers 
of  the  said  act  ought  to  be  taxed  with  great  ignorance,  and  that 
the  said  act  was  not  necessary,  if  the  going  about,  or  conclusion 
to  alien,  might  have  been  prohibited ;  for  then  when  a  man  had 
made  a  gift  to  one  and  the  heirs  of  his  body,  he  might  have 
added  a  condition,  that  if  the  donee  in  tail  at  the  common  law 
postprolem  suscitatam  had  gone  about  or  concluded  to  alien, 
that  then  the  donor  should  re-enter,  and  so  have  preserved  his 
possibility  of  reverter,  and  so  against  that,  provision  might  have 
been  made  by  such  preventing  condition  ;  and  therefore  there 
was  no  necessity  that  the  said  act  De  donis  conditionalibus  should 
be  made;  and  yet  Sir  William  Herl^  (g),  Chief  Justice  of  the  (/r) Co.  Lit.  19 
Common  Pleas,  in  9  £•  8.  22.  b.  saith,  that  they  were  wise  people  ^ 
who  made  that  statute :  and  that  Sir  William  Herle  himself 
was  at  the  making  of  the  said  statute  appears  in  41  E.  8.  Garr. 
16.  and  in  5  E.  8.  14.  a.  the  same  Chief  Justice  saith,  we  saw 
those  who  made  the  statute,  and  fiirther  saith,  that  King  E.  1.  (h)  ^J^\^;^^'  ^' 
(who  by  assent  of  his  common  council  in  Parliament  made  the 
said -act)  was  the  wisest  Kin^  that  ever  was,  and  the  King  and 
the  whole  Parliament  prqbibit  factum  Sfjeqffkmenhm  (Cot  tloa 

A  A  2 
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(a)  Co.  lit.  imagination  of  going  about  or  concluding  was  not  then,  nor 
8ect.730.6Co.  ^^"S  ^^^^  ^^^^  hatched).  And  so  in  all  succeeding  ages,  the 
49.  b.  alienation  itself  of  tenant  in  tail  hath  been  prohibited  by  con- 

(6)  Br.  Cond.    dition ;  as  in  33  Ass.  24-.  temp.  R.  2.  Richel's  case,  Lit  f.  163.  {a) 

temp.  H.  4.  Thiining,  21  H.  6.  S3,  b.  (b)  10  H.  7.  H-  a.  13  H. 

7*  23*  a.  b.  21  H.  7*  11.  a.  b.  And  it  was  well  observed  in  this 
The  three  ^^g^^  That  to  an  estate-tail  there  are  three  manner  of  (c)  inci- 
inddents'to  an  ^^^^^  >  some  by  the  common  law,  others  by  act  of  Parliament, 
estate-tail.  and  some  by  cnstoi^i.  By  the  common  law  such  as  are  not 
Dower  and  restrained  by  the  statute  and  cannot  be  restrained  by  any  con- 
r°*°S9  L  1  ^^^^^^ as  (rf)  dftwer  and  tenancy  by  the  curtesy  after  •issue,  are 
the  cnrtesy  incident  to  an  estate-tail,  and  cannot  be  restrained  by  condition. 
afWr  issne,  are  Vide  2£  £•  3.  17.  Also  the  estate  of  him,  and  of  tenant  in  tail 
incident  to  an  ^f^j^  possibility,  are  dispunishable  of  (e)  waste,  so  a  {/)  collateral 
cannot  be're-  warranty  (c)  is  a  bar  to  an  estate-tail,  and  a  (g)  common  recovery 
strained  by  also,  and  none  of  these  can  be  restrained  by  any  condition  or 
tobe'db"  *  ^  limitation.  By  statute  law,  as  to  make  leases  by  the  statute  of  (A) 
punishable  of  32  H.  8.  c.  28.  and  to  levy  a  fine  by  the  statute  of  4  H.  7.  c  24. 
¥ra8te,and  that  and  32  H.  8.  c.  36.  to  bar  issues,  and  none  of  these  which  are 
wammfy  or  a  incidents  to  his  estate  by  act  of  Parliament  may  be  restrained  by 
recovery  shall  condition  :  for  when  a  man  makes  a  gift  in  tail,  he  tacite  ^ives 
bar  an  estate-  these  incidents  to  it ;  and  therefore  to  restrain  them  bv  condition 
ratr^ned.^  ^  ^^  limitation  would  be  repugnant^  For  suppose  that  a  man 
3  Swanst  5Sf.  makes  a  gift  in  tail,  and  further  grants,  that  he  may  make  leases 
(c)  6  90.41.  a.    fQj.  years  or  lives  accordincr  to  the  said  act ;  or  to  levy  a  fine  with 

Co.  Lit.  S2S,  ^,  .  !•        r    *v  *    •  I.  -.    u      u-     :- 

2^4  a.  t  proclamations  according  to  the  acts  m   such  case  to  bar  nis  is- 

Brownl.  67.      sues ;  provided  always,  that  he  shall  not  make  leases,  or  levy  a 

t^Br  wni  67^  ^^^  *  "°"^  ^^''  ^^"7  ^"^  ^^^^  proviso  would  be  repugnant ;  and 

6  Co.  41.  a.  *  by  consequence  in  the  other  case,  when  such  incidents  are  tacit- 

(eiBrownl.  67.  ly  implied ;  for  (1)  expressio  eorum  qua  tacite  insunt  nihil  operatur. 

s  RolK  8S5.*  by  custom,  as  to  grant  lands  by  copy,  &c.  at  the  will  of  the  lord 

Lit.  sett.  S4.  according  to  the  custom  of  the  manor,  &c.     And  the  opinion 

sect.  712. 323.  of  Littleton  as  to  the  said  case  of  a  common  recovery,  was  cited 

b.  2  Inst^'sos!  ^"  ^'^  chapter  of  conditions  (Jc)  84.     After  he  had  said,  that  fe- 

6  Co.  41.8.9*  ofiee  in  fee  cannot  be  restrained  from  alienation,  he  adds,  item 

?*  Ro^'  **n  *  ^^  tenements  be  given  in  tail  upon  condition,  the  tenant  in  tail 

and  Stud.  lib.  ^^^  ^^^  heirs  shall  not  alien  in  fee  nor  in  tail,  nor  for  another's 

2.  cap  1.  Fitz.  life,  but  for  their  own  lives  such  condition  is  good,  and  the  cause 

Ft^i^E  s  '^  (which  is  to  be  much  observed)  that  when  he  makes  such  ali- 

Wast.  125. 10  enation,  he   doth  contrary  to  the   intent  of  the  donor;   for 

H.  6. 1.  b.  which  the  stat.  of  W.  2.  c.  I.  was  made,  by  which  estates  in  tail 

418  ^Co^^Lit  ^^^  ordained ;  which  is  as  much  as  to  say,  as  if  he  had  said  con- 

224.  a.       '  trary  to  the  intent  of  the  act  of  W.  2.  or  the  intent  of  the  donor 

within  the  purview  of  the  said  act ;  and  a  (/)  common  recovery  is 

Tenant  in  tail  not  contrary  to  the  said  act,  nor  to  the  intent  of  the  donor  within 

may  be  re-  the  purview  thereof.     But  the  meaning  of  Littleton  is,  that  te- 

discontinuanoe  °*^°^  '"  ^^'  ™*y  ^^  restrained  from  discontinuance  either  in 
«Hher  in  fee,     fee  or  in  tail,  or  for  another's  life,  and  so  he  himself  in  the  next 

taiJ,  or  for  life. 

(jg)  1  Roll.  418.  a.  2  Brownl.  67,  6  Co.  41.  a.  Hob.  170.  Co.  Lit.  223.  b.  224.  a.  {k)  1  Roll.  418. 
(t)  Hob.  ;170. 1  Mod.  Rep.  190.  Lit.  Rep.  Ill,  Hard,  92. 1  Roll.  Rep.  310.  2  RoIU  Rep.  393.  Palm. 
435. 437.  4  Co.  73.  b.  5  Co.  11.  a.  8  Co.  56.  b.  145.  a.  11  Co.  60.  a.  Co.  Lit.  191.  a.  205.  a.  2  Inst 
365.  2  Sand.  351.  2  Bulstr.  131.  Latch.  25.  (fc)Sect.  362. 1  Roll.  418.  {I)  Co.  Lit.  223.  b. 

"• f    '     '  -  .■■»■.■■..■         ...  -.1.1  ■ 

f  c)  Vid.  4  &  5  Ann.  c.  1 6.  Which  takei  away    not  haying  an  estate  of  inheritance  in  po8«t9* 
collateral  wanrantiw  made  t^  #aiy  fnic«itoii^    tion. 
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clause  following  explains  himself,  se.  and  when  he  makes  such  »•  0)  Co.  Lit. 
discontinuance  he  doth  contrary  to  the  intent  of  the  donor,     f 
And  as  to  the  third  objection  and  aspersion  of  a  scandal  upon  Answer  to  the 
common  recoveries  (which  is  one  of  the  main  pillars  which  sup-  ^^^^  <>**J«c- 
ports  the  estates  and  inheritances  of  the  kingdom)  it  was  answer- 
ed, that  there  was  never  any  thing  by  the  wisdom  of  man  so 
well  devised  or  so  surely  established  upon  law  and  reason,  which 
the  wit  and  craft  *of  those  who  are  subtle  and  wicked  has  not    [  *  SQ  b.  ] 
abused.     And  therefore  it  appears  by  the  preamble  of  the  said 
act  of  S^  H.  8.  that  when  the  King  gave  lands  in  tail  to  bis  loyal 
and  faithful  servants  and  subjects,  intended  not  only  to  advance 
the  donees,  but  the  heirs  in  blood  of  their  bodies,  to  the  intent 
that  the  heirs  of  their  bodies  should  have  in  special  memory  the 
profit  which  they  have  by  the  service  of  their  ancestors,  and 
thereby  they  themselves  the  better  encouraged  to  do  the  like  ser- 
vice to  their  sovereign  lord  the  King,  it  was  well  done  by  the 
Parliament  to  tax  the  donees  in  suffering  of  false  and  feigned 
recoveries  to  subvert  the  intent  of  the  King's  gift  and  bounty  by 
disinheriting  their  issues,  quia  confirmat  usum  qui  tollit  abusum: 
and  yet  such  was  the  force  of  a  common  recovery  in  such  case 
at  the  (a)  common  law,  before  the  said  act  of  34  H.  8.  that  the  <a)Co.  lit*, 
estate-tail  by  a  common  recovery  was  barred,  although  the  re-  ^^'  •*• 
version  was  in  the  King,  and  nothing  could  remedy  it  but  an  act 
of  parliament.     And  therewith  agrees  S3  H.  8.  Br.  Tail  41.  in 
Plo.  Com.  555.     And  as  the  case  on  the  stat.  of  (b)  11  H.'  7*  it  (h)  ii  H.7.c. 
was  answered,   that  when  the  husband  for  the  advancement  of  ^^'^^''^' 
his  wife,  with  a  competent  jointure,  and  preferment  of  the  heirs  43.  * 
of  their  two  bodies  begotten,  has  caused  an  estate  to  be  made  to 
himself  and  his  wife  in  tail,  and  after  the  death  of  the  husband  {c)st  H.  i.c 
the  wife  to  disinherit  the  issues  of  the  former  husband,  suffers  a  8.^c5,*UMd2 
recovery,  and  conveys  the  lands  to  strangers  to  the  husband's  a!  1  Co.  i5,t5 
blood,  such  recovery  was  worthy  by  the  parliament  to  be  noted  W4Co.6o. 
with  the  mark  to  be  suffered  by  covin ;  and  the  act  of  the  wife  co!  L?t.*362.*a 
either  when  she  is  sole,  or  of  her  and   her  second   husband,  is  Cr.  £1.562.' 
so  odious,  that  a  recovery  had  upon  a  good  title  aguinst  them  ^^^*  Co.  En. 
by  covin  is  void  by  the  said  act ;  and  therefore  it  is  not  to  be  re-  590!  1  And*.' 
sembled  to  the  case  at  bar;  and  yet  there  was  no  remedy  in  such  275.Winch.45. 
case  upon  a  common  recovery,  till  the  said  act  of  parliament 
was  made.     So  in  the  said  acts  of  (c)  32  H.  8.  and  14*  El.  when 
a  common  recovery  was  had  against  tenant  for  life,  to  the  pre- 
judice of  those  who  had  the  inheritance,  it  might  well  be  called 
covinous,  and  by  collusion.     And  yet  in  the  same  case,  when  A  common  re- 
tenant  for  life,  the  remainder  to  A.  in  tail,  the  remainder  to  B.  *^"/.®!7/,"  -  ^ 

-1     o  •  1      1-  -J  J   *  ^    c       \'t     ^nich  the  first 

in  tail,  ccc.  with  divers   remainders  over,  and  tenant  tor  lite  tenant  in  tail 
suffers   a  common  recovery,  in  which  he  vouches  A.  and  he  uvonched, 
the  common  vouchee,  it  shall  bind  all  the  other  remainders;  !I^®Jl^r!!l* 

.  '  .  1         L  ^L      '"*  <^ommon 

for  no    covin    or    conclusion    can    be    supposed,   when    the  vouchee,  bars 

next  in   remainder  in   tail    who  has    the   immediate  inherit-  all  subsequent 

ance  is  vouched ;    as  it   was  adjudged  in  (d)  Jennings's  case,  '^®™*»n^«"- 

Trinit'  38  Elizabeth  RoL  ^302.  which  case  having  great  affinity  j^^  ^„^  3,,  , 

with  the  case  at  bar,  1  have  reported  next  after  this  case.     And  Dyer  342,343. 

as  *  to  the  said  case  of  the  Earl  of  (e)  Arundel,  anno  17  Eiiz.    [  *  40  a.  ] 

First,  nothing  is  spoken  to  that  by  any  who  arimed  in  the  case,  P**  ^^x  *^^*A, 

•  • '    .^  ••      .       ^      \.     '     f     A.      ^  L.      -^    '.       A I      •     -.L     Co.  43.  a.  6G0. 
so.  that  It  is  not  any  authority  for  them  who  cite  it.     Also  in  the  4^,  a.  Jenk. 

(Same  case  a  recovery  is  intended  to  be  restrained,  but^  not  a  re-  C^vi.^^.%v\. 
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*  covery  with  voucher,  8cc.  as  in  every  coinmon  reoov^  there  is. 
And  in  divers  acts  of  Parliament,  common  recoveries  have  re- 
ceived allowance  and  advancement.     And  therefore  the  statute 
(a)  Co.  Lit."      of  {a)  7  H.  8.  cap.  4.  recites,  that  divers,  as  well  nobles  as  others 
104.  b.  Dr.  Si    have  su£Pered  common  recoveries  against  them  of  divers  of  their 
Vaifffiu^.'**    manors,  &c.  for  performance  of  their  wills,    for  assurance  of 
Dyer  31.  pi.      jointures  to  their  wives,  &c.     The  same  act  in  approbation  of 
213  141.  pi.      common  recoveries,  gives  remedies  to  such  recoveries  in  divers 
u.  l^.Br.^      cases.     And  St.  Gerniyn  in  his  first  book  of  the  Dr.  and  Stud. 
Mesne  23.        cap.  26.  approves  common  recoveries  to  bind  as  wdl  in  con- 
science as  in  law.  And  by  the  stat  of  23  El.  cap.  4.  it  is  enacted, 
that  for  avoiding  of  the  danger  to  assurances  of  lands,  and  for 
advancenientof  common  recoveries,  that  any  common  recovery 
shall  not  be  avoided  for  any  want  of  form  in  words,  and  not  in 
(&)iiCo.  51.    the  matter  of  substance.     Note  reader,  semper  in  {b)Jlctione 
a  Palm  *454^^*  Jttm  subststit  iequitos,  4^  contra  negantem  principia  nan  est  dispu- 

tandum.     And  in  truth  none  ought  to  be  heard  to  dispute  agamst 

the  legal  pillars  of  common  assurances  of  lands  and  inheritances 

of  the  subjects.     And  at  the  Parliament  held  in  the  reign  of  the 

late  Queen  Elizabeth,  in  the  great  case  betwixt  T.  Vernon  and 

403^'*  ^"''      "^^"^  Edward  Herbert  (which  was  argued  by  learned  counsel  be- 

(d)Pio.  4i2.b.  fore  the  Lords  in  Parliament)   there  Hoord,  an  utter-barrister, 

1  Roll.  472,       of  counsel  with  Vernon  (who  was  barred  by  a  common  recove- 

Bei'^^^Br   ^^  tSLshlj^  and  with  great  ill  will  inveijzhed  against  common  re- 

Condit  111.  '  coveries,  not  knowing  the  reason  and  toundation  of  them ;  who 

Post  40, 41.  a.  was  with   great  gravity  and  some  sharpness  reproved  by  Sir 

!,6.^^  ^*^*  ^**    James  Dyer  then  Chief  Justice  of  the  Common  Pleas,  who 

(e)  Plowd.        said,  he  was  not  worthy  to  be  of  the  profession  of  the  law,  who 

413.  b.  414.  b.    durst  speak  against  common  recoveries,  which  were  the  sinews 

.  a.     ^£  assurances  of  inheritances,  and  founded  upon  great  reason 

SckoUtttiea's      and  authority ;  sed  non  amnis  capit  hoc  verbum.    And  as  to  (c) 

Okie  observed  Scholastica's  case,  I  respect  much  the  reporter,  and  attribute  due 

^^  '  honour  and  reverence  to  the  Judges  who  argued  in  the  said  case : 

but  amicus  Plato^  amicus  SocrateSf  sed  magts  arnica  Veritas  s  for 

the  resolution  in  the  said  case  is  founded  upon  two  authorities 

in  law ;  one  in  {d)  29  Ass.  p.  17*  and  the  other  in  {e)  F.  N.  R 

201.  c.  which  authorities  being  duly  considered,  do  not  warrant 

[  *  40  b.  ]    the  collection  or  conclusion  which  is  made  upon  them  ^arguendo 

Aotea  40.  a.      (in  the  said  case)  but  to  say  the  truth  the  contrary.    For  as  to  the 

said  case  of  29  Ass.  p.  17*  it  is  there  cited  in  this  manner;  a 
man  seised  of  lands  in  fee  devisable,  devises  them  to  one  for  the 
term  of  his  life,  and  that  he  should  be  Chaplain  (when  the  book 
at  large  is,  that  the  devise  was  to  a  Clerk  for  life,  upon  condition 
that  he  shall  be  Chaplain,  and  sing  for  his  soul)  so  that  after 
his  decease,  the  said  tenements  should  remain  to  the  common- 
alty of  the  said  town  {sc.  of  Langstone)  to  find  a  Chaplain  for 
the  same  tenements,  and  dies ;  and  the  devisee  being  sufficient 
to  be  Chaplain,  held  them  for  six  years,  and  was  not  Chaplain, 
and  the  heir  of  the  devisor  ousted  him,  and  he  brought  an  as- 
sise, and  the  heir  pleaded  to  the  assise,  and  all  this  matter  was 
found  by  the  assise;  and  the  Justices  stirred  up  the  assise 
as  much  as  they  could  to  say  for  the  plainti£P,  and  at  length 
they  said,  that  the  plainti£P  was  seised  and  disseised  ;  upon 
which  case  so  cited,  the  Justices,  as  it  is  there  reported,  so  col- 
jected ;  for  it  seemed  to  the  court  there,  that  the  limitation 
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that  he  sboald  h%  Chaplain  and  sing  for  him,  was  not  a  con- 
dition for    the  breach  •  of  which  the  heir  could  enter,  for  («)  Co.  Lit 
thereby  the  remainder  would  be  defeated,  &a     In  which  case  (M*by.  ler.  b. 
are  two  great  misprisions ;  one  in  the  citing,  the  other  in  the  f  Roll.  472. 
application  of  it     1.  That  the  said  devise  was  to  the  said  Cleric  (<?)  Cr.  Ei.  «04. 
upon  express  words  of  condition,  that  he  should  be  Chaplain,  sLeon?u4« 
as  appears  before :  the  other  in  the  application,  that  it  should  Cro.  Jac.  57. 
not  be  taken  for  a  condition,  but  for  a  limitation;  and  to  that  ^^{J^I 
purpose  the  case  was  cited.  And  without  question  it  ought  to  be  Latch.  9. 
either  a  condition  or  limitation  :  and  if  it  was  admitted  to  be  a  Bridg.  i38. 
limitation,  then  it  is  not  possible  for  the  plaintiff  in  the  assise  to  L^^q  ^^^' 
recover,  for  then  his  estate,  if  it  were  a  limitation  before  the  27'i.c^*9S. 
bringing  of  the  assise,  was  actually  determined:  for  such  is  the  te36.  Swiob. 
nature  of  a  (a)  limitation,  to  determine  the  estate  without  entry  RoWlepfgig. 
and  then  the  freehold  in  law  was  vested  in  the  Commonalty  of  Lane  76. 
Lanffstone,  for  a  stranger  shall  take  advantage  of  a  limitation,  Oolds.  isl 
and  by  consequence  it  was  not  possible  that  the  plaintiff,  who 
had  lost  his  estate  by  force  of  a  limitation^  should  recover  in  the 
assise.  But  in  the  book  it  is  taken  for  a  condition,for  there  Britton 
saith,  that  they  in  the  remainder  cannot  enter,  for  it  is  a  condi- 
tion ;  and   it  appears  that  the  heir  cannot  enter,  unde  sequitur 
that  the  remainder  has  (&)  destroyed  the  condition ;  for  the  book 
saith,  that  the  heir  cannot  enter  and  have  the  land  only  for  the 
life  of  the  plaintiff.     By  which  it  appears,  that  in  such  case  Words  of  ex- 
the  words  of  express  condition  (which  are  omitted  in  the  citing  press  condition 
of  the  case)  shall  not  be  taken  for  a  limitation,  but  rather  void  by  lakcn^for  a 
the  limitation  of  the  remainder  over  (d)  ;  for  wben  it  hath  words  Uniitatioo. 
of  condition,  the  *  manner  of  the  devise  is  to  intend  that  the    [  •  41  a.  ] 
heir  may  enter,  as  it  is  expressly  said  in  the  book,  and  therefore 
it  shall  not  be  taken  for  a  limitation,  to  give  benefit   to  him  in 
the  remainder,  and  it  would  be  dangerous  to  make  a  construc- 
tion against  express  words,  but  if  the  case  had  been,  as  in  the 
said  Scholastica's  case  it  is  cited,  s.  that  he  devised  the  land  to 
one  for  life,  and  that  he  should  be  Chaplain,  there  might  be 
more  colour  to  say  that  it  should  be  a  limitation  by  construction, 
because  thev  are  neither  words  of  express  condition,   nor  le- 

Sd  words  ot  limitation;  and  therefore  there  peradventure  the 
w  would  construe  them  so  that  they  might  take  effect ;  as  in 
the  case  betwixt  Ic)  Hamond  and  Wellock,  reported  by  me  in 
the  Third  Part  of   my  Reports,    fol.  20,  21.      This   word  l^^Zg^^^^ 

will,  may  be  a  limitation  or  a  condition. 


(d)  ^  It  seems  now  agreed  that  wherever 
<<  in  B  devise  a  condition  is  annexed  to  a  pre- 
*^  ceding  estate,  and  upon  the  breach  or  non- 
**  performance  the  estate  is  devised  over  to 
**  another,  that  condition  shall  operate  as  a 
^  limitation,  circumscribing  the  continuance 
^  and  measure  of  the  first  estate;  and  that 
**  upon  the  breach  of  the  performance  of  it  (as 
^  the  case  may  be)  the  first  estate  shall  ipso 
"  facto  determine  and  expire,  without  entry 
^  or  claim,  and  the  limitation  over  shall  thcre- 
^  upon  actuallv  commence  in  possession,  and 
^  the  person  claiming  under  it,  whether  heir 
**  or  stranger,  shall  nave  immediate  right  to 
^  the  estate."    Feame  Cent.  Remrs.  272. 


7th  Ed.  WilUam  v.  Fry,  2  Lev.  21.  S.  C.  1 

Mod.  86.  Reed  v.  Hatton,  2  Mod.  26.  .  Anpn. 

2  Mod.  7.    Lady  Ann  Fry's  case,  1  Vent.  203. 

Peer  v.  Haytvard,  11  Mod.  61.  S.  C.  2  Salk. 

570.  "  But  where  there  is  no  express  lunita- 
tion  over  to  take  effect  upon  the  breach  or 
performance  of  the  condition  annexed  to  a 
preceding  estate,  there  it  seems  the  condi- 
tion or  proviso  is  not  always  construed  as  a 
conditional  limitation,  but  the  construction 

**  in  that  case  is  governed  bv  the  apparent  in- 

**  tent  of  the  testator."    Feame  Cont.  Rem. 

273, 425.  7th  Edn.  GuUker  v.  AMy,  4  Burr. 

1929.  S.  C.  1  Black,  Bep.  607. 
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{paying)  (e)  shall  amount  to  a  limitation  in  a  will  by  construction, 
because  in  law  it  is  not  any  word,  eitbei^oF  condition  or  limitation ; 
and  therefore  in  a  will  it  shall  serve  as  well  for  the  one  as  for  the 
other,  to  supply  the  intent  of  the  devisor.  And  so  the  authority 
(a)  Ant.  40.  a,    of  the  book  of  (a)  29  Ass.  87.  is  ngainst  that  which  was  cited  in 

Scholastica's  case.  And  hereby  you  may  see  (good  reader)  how 
(^)5  Co.  95.  a.  dangerous  it  is  to  ground  an  opinion  upon  any  {b)  abridgement, 
Post'  m  ^E  ^  *"  anpther  place  I  have  observed :  for  Fitzherl3ert  in  abridg- 
(c)  Pio.  4i2.*b.  ing  the  case  of  29  Ass.  tit.  Assise  281.  (c)  abridges  it  without 

any  words  of  express  condition  as  it  is  cited  in  Scbolastica's  case 

but  Br.  tit.  Condition  3.  abridges  it  to  be  upon  express  condition, 

(rf)  Ant.  1 1 8.  a.  Sed  ( d)  melius  4'  tutius  est  peterefofUes  quam  sectare  rivtdos.    A  nd 

cV  AnL'fo.^a!'  «»  ^°  ^^®  ^^"^  ^^^e  in  {e)  F.  N.  B.  it  is  cited  in  Scholastica's  case 

f  Plow. 417. b.  t  ^"  this  manner:  a  man  devises  lands  in  London  to  his  wife 

upon  condition  that  if  she  marries,  that  the  lands  shall  remain 
to  his  son  in  tail ;  and  for  want  of  such  issue,  the  remainder  to 
the  right  heirs  of  the  donor  in  tail ;  the  wife  marries,  and  she 
and  her  husband  occupy  the  lands,  he  in  the  remainder  dies  with- 
out heir  of  his  body;  the  right  heir  of  the  donor  shall  have  a 
special  writ  of  Ex  gravi  querela^  ^c.     So  it  appears,  that  he  in 
remainder  shall  have  advantage  of  the  condition,  if  it  be  broke : 
but  that  shall  be  by  way  of  suing  this  action,  and  not  to  enter 
by  force  of  this  coixdilion  not  performed,  which  writ  appears  in 
the  register.     And  the  Justices  said,  that  the  words  of  the  con- 
dition there  mentioned,  are  not  properly  a  condition  but  words 
of  limitation,  so  that  the  sense  is  such.     A  man  devises  land  to 
his  wife  for  a  term,  if  she  shall  so  long  continue  sole,  and  if  she 
marries,  the  remainder  in  tail,  the  remainder  to  his  right  heir, 
so  that  the  marriage  is  the  limitation  there  which  determines  the 
estate,  and  so  the  remainder  commences  upon  the  estate  ended 
[  ♦  41  b.  ]    there ;  which  case  so  put  by  Fitzherbert  *  out  of  the  original  writ 
in  the  Register  was  utterly  mistaken  in  two  points.     1*  Because 
the  devise  to  the  wife  in  the  case  put  in  F.  N.  B.  was  upon  ex- 
press words  of  condition,  but  Inspecto  registro^  fo.  246,  the  de- 
(DVy  in  a    ^'^^  ^^  upon  apt  words  of  limitation,  s.  habend* sibi ad lotam  w- 
Hob.  30.       '  '^^  suam  si  ipsa  in  purd  viduitate  sud  tenuerit  (and  not  upon  ex- 
(/^) 2 Roll. Rep.  press  words  of  condition,  as  it  is  there  cited)  ita  quod  si  ipsa 
***•  alicui  maritaveritj  vcl  ad  aliquem  virum  se  traxerit  injbmicatione, 

tunc  tnessuagium  prced*  cum  pertin*  I.  Sf  hceredibus  de  corpore  suo 
legitime  procreatis  remaneret,  4*  si  idem  L  sine  harede^  fyc,  obierit^ 
tunc  messuagium  prad*  cum  pertinen*  ad  rectos  hceredes  ipsius  fV, 
reverterct.     2.  Where  Fitzherbert  saith,  that  the  j:ight  heir  can- 
not enter,  it  is  clear  that  the  right  heir  may  well  enter,  because 
D   B  te         ^®  ^^^  ^'^^  reversion  by  descent,  and  not  by  way  of  ^)  remainder, 
c^,  "   '         And  I  have  seen  a  report  in  Hil.  3  &  4  P.  &  M.  which  Dyer, 
DeyUe  for  life  Serjeant,  moved  in  C.  B.  Wm.  Butts  (g)  doct.  of  physick,  was 
c^ndltkm^thart   ^^^^^^  ®^  divers  manors,  lands,  and  tenements  in  fee,  and  having 
she  thonid        issue  three  sons,  William,  Edmund,  and  Thomas,  by  hb  wiH 

educate  Uie 

sons  of  tiie  testator,  remainder  In  tail ;  these  words  make  a  condition,  which  is  destroyed  by 

tl.e  limitation  of  the  remainder  over. 


(e)  Vid  Co.  Litt.  236  b.  Fox  v.  Catlyne^     makes  a  condition  in  a  wilL    iVbfc  m  S§t- 
Cro.  Eli2.  454.  Vin.  Ab.  Trial,  A.  9.  5,  Kir^    jcarU  HiWi  copy, 
man  v.  Jo/ijuon^  Styles,  294.  that  gcaerally  it 
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in  writing  devised  part  of  them  to  his  wife  for  life,  stib  eonditione  (j)  PZ*  f/'^'^' 
quod  ipsa  educabit  pueros  testatoris  in  eruditione  4"  bonis  moHbus  ;  4*4^        *^^* 
the  rentainder  to  Thomas  his  son  in  tail,  and  the  reversion  in  (c^Dv.  if7.  a. 
fee  descended  to  William  his   eldest  son :  the  condition  was  W  9?*  ^*' 
broke ;  the  question  was,  if  the  heir  should  enter  for  the  condi-  ^^^  3^]  j^^l^ 
tion,  or  Thomas  should  enter  as  for  breach  of  a  {a)  limitadon ;  or  tso.  Br.  Cou- 
if  the  condition  be  destroyed  by  the  limitation  of  the  remainder  **•  ^^* 
over.    And  it  was  resolved  by  Sir  Rob.  Brook,  Chief  Justice,  Y\  RoIKsss. 
Sf  totam  curiam,  that  clearly  it  is  not  a  limitation,  for  there  are  jr  Roll.  798. 
express  words  of  condition,  and  the  meaning  oC  the  testator,  cent  tas'"** 
that  his  heir  who  always  is  to  take  advantage  of  a  condition,-  (^)  Br.  Estates 
should  enter,  and  {b)  defeat  the  estate  of  the  wife :  but  his  36.  Br.  Tail 
meaning  did  not  agree  with  the  law,  for  he  could  not  defeat  the  ^'  J^^  "^^^^ 
estate  for  life  unless  He  defeated  the  remainder,  and  therefore  by  (ib)5Co.ii'6.iu 
the  limitation  of  the  remainder  over,  the  (c)  condition  was  de-  Hardr.  11.  Co. 
stroyed ;  but  in  such  case  bis  meaning  never  was,  that  he  in  the  "^•*^' »• 
remainder  should  enter  for  the  condition  broke.    Nota  reader, 
there  are  in  law  apt  and  legal  words,  as  well  of  limitation  as 
condition.     Apt  words  of  (d)  limitation  are  quamdiuj  dumrnodo,  ^i^ofliai^ 
dum,  quousquef  durante,  ^c.  v.  14  E.  2.  Grant  92.  a  rent  granted       ^^* 
out  of  the  manor  of  Dale,  quamdiu  the  grantor  shall  dwefl  there. 
Vide  7  E.  4.  16.  quamdiu fuer'  amicabiles,  27  H.  8.  29*  b.  3 
E.  S.  15.  a.  &  8  Ass.   p.  9.     A    man   leases   land  dummodo 
the  lessee  shall  pay  twenty  pounds,    87   H.  0.  27*    A  lease 
is  made  to  a   woman  dum   sola  JueriU  9  E.  4.  29*  b.    A 
man  made  a  feoffment  in  fee  until,  s.  quousque  the  feofibr  *    [  *  42  a.  ] 
had  paid  him  certain  money  (e)  21  Ass.  p.  18.    Fide  13.  (f)  El. 
Dy.  290.  acd  PL  Com.  414.  (g)  35  Ass.  p.  14.   A  lease  for  years, 
if  the  lessee  shall  so  long  live,  14  H.  8.  13.     A  lease  of  lands 
till  he  be  promoted  to  a  benefice,  &c.    Lit  chap.  Condit  90. 
{h)  during  the  coverture ;  all  these,  and  many  others,  are  words 
of  limitation,  by  force  of  which,  the  estate  is  determined  with- 
out entry  or  claim :  words  of  (1)  condition  are  sub  conditioned  Ha  J|2on!  ^^  *^' 
quod,  si  coniingat,  proviso,  ^c.  Vide  Lit.  c.  Condit.  74  &  75*  3;  ' 
H.  6.  7.  a.  b.  27  H.  8.  15.  Dy.  28  H.  8.  13.  4  M.  Dy.  139.  T5' *(i)  t  Co.  70.  b. 
EI.  Dy.  318.  32  H.  8.  Dy.  47.     But  these  words,  ad  ajictuth,  n.  b.rt.a.5 
ed  intentione,  ad  solvendum,  or  other  the  like,  do  not  make  a  ^b.^i  j^noi' 
condition  in  feoffments  or  grants,  unless  it  be  in  the  King's  case,  i69.  Oodb. 
or  in  a  last  Will,  as  it  was  resolved  Pasc.  18  El.  by  all  the  Jus-  ^is.  1  RoU. 
tices  of  the  Common  Pleas.    And  so  you  will  the  better  under-  ei.'3^.'486'. 
stand  your  books,  in  {k)  38  H.  8.  34.  a.  the  Abbess  of  Sion's  t  And.  to.  Co. 
case.    31  H.  8.  Br.  tit.  Condit.  \%\.  8  E.  2.  Ass.  412.  5  E.  2.  \^  «<»;«•  »>. 
Br.  Condit.  264.  F.  N.  B.  131.  41  (/)  E.  3.  17.  b.  41  Ass.  3.  35  mln?,  m, 
H.  6.  7.  &  57.  p^  Moile.  7  H.  4.  22.  Sir  Sim.  Beverley's  case.  119!  Golds. 
Doct.  and  Stud.  lib.  1.  c.  20.  10  E.  3.  44.  32  E.  8.  Annu.  30.  8  ^^^'^'^^ 
H.  6.  23.  b.  Plow.  Com.  in  Brown,  and  Beston's  case  141. a.  (m)  4ir\fsi,  ut.' 
7  E.  6.  Dy.  79.  S  E.  6.  (n)  ib.  65.  But  in  case  of  a  grant  execu-  Met.  dfs,  3/t% 
tory  (pro)  (o)  makes  a  condition ;  as  a  grant  of  an  annuity  pro  Cwidlt^r.^o. 
consilio  impendendo  (p),  41  E.  3.  6.  a.  b.  19.  (y)   38  H.  6. 26.  9  191. 5  H.'6.6. 

b.  Dy.  13.  pi. 
63. 138.  pL  IS.  so.  Br.  N.  C.  152.  Hard.  10, 11.  Lit.  Rep.  109.  219.  (k)  fir.  Condit  96.  (Q  Br. 
Coodit.  20.  (m)  Dy.  79.  pi.  46.  1  Roll.  406.  2  Balst.  290.  (n)  Dy.  65.  pi.  8. 1  Roll.  408.  Co.  Lit. 
1104.  a.  1  Leon.  246.  (o)Cr.  £L  274.  Co.  Lit.  204.  a.  2  Sand.  350.  1  RoiL  435.  (p)  Br.  Anaoit  7. 
iq)  Br.  Con.  95.  38  H.  6.  26;  b. 
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Taiantlnteil 
cannot  be  re- 
•CMioed  frwn 
•nflmrbif  a 
GoviMarer 
covery, 

(/)  1  Co.  ItO. 


fi^Wlii^iir.  E^  4.  aa  21.  (f).  A-difierencebelwixt  a  thing  (a)  executed  and 
^^?i  executoiy,  Dy.  23.  El.  869.  It  was  also  observed,  that  in  Scho- 
(&)  Aoti^  STf  lastica's  case,  John  Clerk,  who  was  so  sapposed  to  be  restrained 
as.  ^  lit  fijrst  levied  a  fine,  which  fine  (for  any  thinff  that  appeared  in 
00^.' Lit  S9.  ^^  record,  or  in  the  case  reported)  was  a  fine  at  the  common 
a.Sfi6.'a.tso.  law,  and  then  it  is  a  discontinuance  and  wrong,  and  therefore 
Srs SboS?'  f^^ ^  restrained  by  condition.  And  Hil.  56  El.  Rot.  339- 
59. '  in  Uie  King'9  Bench,  in  the  same  case  of  Scholastica  it  was  re« 

Ctf)Co.  lit      solved,.  £br  the  matter  in  law,  by  Popham,  Chief  Justice^  and 
m,  1).  t  lait    ^ygfQ  other  Justices  of  the  King's  Bench,  against  the  former  opi- 
(e)Pi»tiiS.b.  ^^  (<^)>  but  judgment  was  there  given  upon  an  incurable  imper- 
fection in  the  verdict 

As  to  the  fourth  objection,  that  this  opinion,  that  tenant  in  tail 
cannot  be  restrained  from  suffering  a  common  recovery,  was  new, 
and  of  a  late  {b)  invention ;  it  appears  by  the  authorities  before 
cited,  and  by  lattieton  also,  that  it  is  not  new,  but  well  proved 
by  our  ancient  and  later  books :  and  it  was  well  said  bj  on^ 
Qtiod  nocum  judicium  non  datju$  naaumy  sed  declarat  antiquum^ 
a.  6  Co.  4S.  m.  judicium  {c)  est  juris  dictum^  4*  per  judicium  jus  est  noroiter  revela- 
p  ^^S?\^  ^<^  V^  diuJuU  velatum.  And  it  is  true,  that  the  law  sometimes 
AnS*.  309.        sleeps,  and  judgment  wakens  it :  For  [d)  dormit  aliquando  &x, 

J'  *  42  b.  ]  ^morihtr  nunquam.  And  this  was  the  only  point  on  which  judg- 
eok.  Cent  ment  was  given  in  this  case  against  the  plaintiff.  And  it  was 
s^K  b'^*^  observed,  that  these  perpetuities  were  born  under  some  unfortu- 
Or)  1  Co.  61.  b.  nate  {e)  constellation ;  for  they  in  so  great  a  number  of  suits 
s  Co.  5t.  b.  concerning  them  in  all  the  Courts  in  v^estminster,  never  had 
1^  Moorts^!  •^y  judgment  given  for  them,  but  many  judgments  given  against 
JeidL.  Cent  them,  wz,  Hil.  31  El.  in  the  Exchequer-chamber,  in  {/)  Chud- 
150. 1  And.  leigh's  case,  Mich.  34  &  35  EL  (£)  Hunt  and  CapePs  case  in  the 
Wi  cS!!*86f'a.  Exchequer-chamber,  Hill.  87  El.  inter  (A)  Chokof  ^  Hunt^  in 
5  Co.4S.*a.Cr.'  Communi  Banco^  4*  Hil.  37  E^.  inter  (t)  Germin  SfArscat^  in  the 
^^®t^^<**  same  court  Hit  SO  EK  in  (i)  Corbet's  case,  in  Communi 
1^!  149.  Moor  ^nco^  Mic.  3  Jac.  in  tiie  King's  Bench,  Sir  Antiiony  (/)  Mild- 
59s.  471*.  63S.  may's  case ;  and  (m)  Sonday's  case  in  the  Court  of  Wards,  8  Jac. 
6^4s' ^'  **  ^^*  ^  which  cases  I  have  reported,  and  in  all  which,  judg- 
MoorStfi^  mcnt  was  given  against  the  perpetuity;  and  from  these  fetter^ 
Ii00D.8S.i  inheritances  the  freeholds  of  the  subject  are  thereby  s^  at 
A^  T^fiiiv  ^'^'*^»  according  to  their  original  freedom  (h). 

155. 1  Jonet  ^9.  {k)l  Co.  83.  b.  6  Co.  40.  a.  Moor  SOI.  633.  8  And.  134.  Winch.  56.  S  Keb.  177. 
(1)  6  Co.  40.  a.  Co.  Ent  678.  b.  Moor  63S.  (m)  9  Co.  1S7,  b.  Swinb.  112. 2  RoU.  Rep.  468.  Bridg. 
tm.  Ut  Rop.  S59. 286. 347. 

■  *  '      •    •  -  


(t)  ftmilarly  the  word  (pro)  or  in  coniide- 
ratioiiy  doth  n6t  import  a  cooditaon  or  make 
the  grint  defeasible.  But  the  word  (pro)  in 
some  eases  halh  the  foree  of  a  coiKtiuon, 
fdien  file  ddng^granted  is  ezecutoiy,  and  the 
eonnderation  or  a  grant  is  a  service  or  some 
^)Cher  like  thiii^  for  which  there  is  no  remedy 
bat  the  stoppio^  of  the  thing  granted,  as  in 
the  ease  of  anmnt^  granted  fbr  eoaasd,  or  for 
doii^  the  office  of  steward  of  a  comt ;  or,  the 
aerviceof  acaptainorkeqMT  of  a  fort;  and 
in  these  oases  the  condition  is  not  precedent, 
and  therefore  needs  not^  to  be  averred  oer- 
formed  when  the  annuity  is  demandeo.— 
Cowper  V.  Andrewtf  Hobart  41. 


(g)  But  this  is  denied  in  the  marginal  note 
to  ?fewii  V.  Lark  and  Hunt,  Plowden  408.  a. 

(a)  The  power  of  sufierine  a  common  reco- 
very Is  a  privyege  inseparamy  incident  to  an 
estate  tai^  it  is  a  potettat  aHenamU  which  is 
not  restrained  by  the  statute  de  donk.  It 
cannot  be  restrained  by  condition,  Co. 
Litt.  893  b.  9S4  a.  and  Sondi^s  caie, 
ante,  p.  229.  Nor  by  limitation,  Fiy  v. 
Hmde,  Cro.  Jac  69.  Sonday's  case,  ubi 
sup.  Nor  l^  custom,  Ta^iar  v.  Show,  Carter, 
6.  99.  Nor  by  recQgnigance»  nor  statute, 
Poole's  case,  cited  Moore  J^IO.  Nor  by  cove- 
nant, Collins  V.  Pkmmery  |  P.  Wms.  104. 
Nor  by  a  proviso  to  charge  the  premises  for 


48lv^^3a. 


MkKi  TOfunemeTajsTM  cass. 


6ei 


Bat  it  was  moved  alsOi  admhtSng  that  tuoh  ootidtttion  towffer  ^.tber,  ad- 
a  common  reoovery  might  be  retrained  by  conditton,  if  the  oon«  |^!^^|^^t  lo 
du^n  of  a  feme  covert  in  that  case  by  deed  indented  should  suffer  a  com- 
be a  forfeiture  of  her  estate.    And  it  was' objected,  that  whan  a  "»■  '•••▼••y 
woman  levies  a  fine,  or  suffers  a  recoveir  wilb  voucher,  the  law  ^ti^oedl^iy. 
which  enables  her  to  the  principal,  enables  her  to  make  atleda^  oowliiioB^ 
ration  of  the  use  thereof  as  it  is  agreed  in  {a)  Blith  and  G6l-  ^J^^^^ 
ffate's  case:  and  so  if  an  infant,  or  a  mail,  noH  sanamemoruB^  irtrtin  tm£^ 
levies  a  fine,  and  makes  indentures  to  declare  thd  use  thereof  ^asebydead 
the  indentures  shall  not  be  avoided  for  infimcy,  or  nan  sana  |j||^°|^^'  i^,. 
memorue^  because  they  are  enabled  to  the  prihcipal,  and  there-  fHtxaecfbtr 
fore  shall  not  be  disabled  for  the  accessory.    And  so  was  it  Te-  estate^ 
solved  in  the  Court  of  Wards,  by  Wray  and  Dyer,  Chief  Jus-  (a)i  Co.  isr. 
tices,  in  the  case  of  Hugh  Lewing,  who  was  an  {b)  idiot,  and  ^^' 
so  found  by  office,  and  had  levied  a  fine  to  one  Winne,  and  de-  winch,  losf* 
dared  the  use  thereof  by  indentures,  which  was  pretended  to  bo  (e)  B.  Coyer. 
to  the  use  of  the  idiot  and  his  heirs,  because  the  indentures,  tis  1*"^  ^^  '■>* 
it  was  objected,  were  void;  but  nan  aUoeaturfar  the  cause  afere-  (d)/itolL  S4r. 
said;  and  therefore  in  this  case  the  conclusion  by  the  husband  Flts.Ettop.6S. 
and  wife  by  indenture  to  suffer  a  common  recovenr,  was  a  breach  Br^luenroL 
of  the  condition.    But  the  Chief  Justice  held,  that  thiscondo*  uUr.  Br.Co- 
sion  of  a  feme  covert  was  of  no  force,  nor  any  cause  of  for-  veitDre4T.Br. 
feiture;  and  for  that  some  of  the  maxims  of  the  law  are  to  be  ^*.^/^'£^j|^ 
considered,  that  no  feme  covert  shall  be  barred  by  her  cimfas-  Ezecntion  rs. 
aion  of  her  inheritance  of  freehold,  but  when  she  is  examined  (^^*  j^^- 
h^  due  course  of  law,   15  K  if.  S.  (c)  44  £.  8.  28.  a.     Fide  14  ?^/r6.4^ 
£.  4.  5.    And  none  has  power  to  examine  a  feme  covert  without  Kaiw.io.  k 
writ.    ^Vide  %\  £.  8.  48.  b.  John  de  Holbom's  case.   And  that    [  *  48  a.  ] 
is  the  cause,  that  if  the  husband  and  wife  acknowledge  a  statote  ^'^j?*  ^^  ^* 
or  recognizance,  it  is  void  as  to  the  wife,  although  sue  survives  yoIt.'i^.  i* 
her  husband,  as  it  was  held  Pasch.  17  EL  in  the  Countess  of  Aiid.s5.'pl.54^ 
Lrennox's  case.     So  if  the  husband  and  wife  {d)  acknowledge  a  1  f^^^* 
deed  to  be  inrolled,  and  it  is  inrolled,  it  is  void  as  to  the  wife^  ^  nolL  573. 
vide  29  H.  8.  Br.  Faiu  inrol.  14.  7  E.  4.  5.  a.  16  H.  7.  5.  b.  &  (/)iKoU.a«r. 
fi  1  £.  8.  43.  b.  and  the  reason  is,  because  no  such  writ  is  depend-  ^r.  ci^Mtm 
ing  against  the  husband  and  wife^  upon  which  the  wife  by  law  tmklaStmef9. 
may  be  examined.    But  (r)  if  an  infant  acknowledges  a  statute  Sttttea^iBM 
or  recognizance,  it  is  not  void,  but  voidable  by  Audita  querela  k^l^!}^^' 
during  bis  minority;  and  the  cause  of  the  diflerenoe  is,  because 
the  judge  in  ease  of  an  infant  majr  by  inspection  know  his  age^ 
but  not  whether  a  woman  be  covert  or  not    And  the  usage  has 
always  been  upon  a  {/)  common  recovery  agaiast  husband  and 


such  person  as  would  take  next  in  remainder, 
in  ease  the  tenant  in  tail  or  his  issue  altenate: 
fttcb  proviso  is  repugnant  to  the  estate.  JQiig 
V.  Burddlf  1  Eden.  4SA ;  nor  can  an  attempt 
to  sufier  a  recoveiy  be  restrained.  Corbet's 
case,  vol  i.  p.  806.  Mildma/s  case,  vol.  in.  p. 
340.  Pierce  t.  Win^  1  Ventr.  3S1.  Taylor,  dera. 
AAynt  t.  Hordey  1  Burr.  14.  Thdltaon  v. 
Woodford^  4Ves.847.  Haimve'sJurid.Arg. 
VoL  n.  p.  1.  According  to  GiUint  v.  Pkmrner, 
1  P.  Wms.  104.  a  covenant  by  a  tenant  in  tail 
not  to  suffer  a  recovery,  will  be  binding  on  hu 


In  Freewum  v.  JVetai—j  S  Vem. 
S55.  the  fiither  settled  lands  upaa  his  son  in 
Uil^and  took  abend  from  bias  thai  ha  should 
aot  dock  tiia  iatailf  and  the  band  was  hifld 
good.  But  in  Jtfraif  V.  JiMo%  a  ¥flfn«  sauooe 
settled  land  upon  hisdanghter  in  tail,  and  took 
a  bond  from  her  not  to  commit  waste,  ad- 
an  idle  bond,  and  decreed  to  be  de- 


iudged 
livered 


rered  up»  and  said  to  be  like  Poole's  case^ 
and  vid.  ante,  note  (d)  Ifildmay's  caie^  voL 
Ui.  p.3J7. 


S22  MABY  PORTXVOTOif's  CASE.        Part  X.— 43  a.— 45.  b. 

tfifis,  to  examine  the  wife^  and  to  grant  a  Dedimus  poiesiaiem  to 
take  her  acknowledgment  upon  examination,  as  in  case  of  a 
fine;  for  there  is  a  writ  upon  which  she  may  be  examined,  xntk 

^▼T"*Mian»t  ^  ^*  ^*  ^®'  *•  ®"^  a  common  recovery  against  an  in&nt, 
tfrinniDt,  al-  althouffh  he  appears  by  guardian,  shall  not  bind  the  in&nt,  for 
though  he  ap-    the  infont  has  not  such  a  disposing  power  of  the  land  as  the  hus- 

ShuT^iUndt  ^^^  *"^^  ^^®  ^*^  ^"*  ^  utterly  disabled  by  law  to  convey  or 
bind'him ;  but  transfer  his  inheritance  or  freehold  to  others  during  his  mmo- 
a  fine  levied  rity  (i).  And  in  these  days  a  common  recovery  appears  to  us  to 
Teit  ^iU  ^d  ^  ^  common  conveyance  and  assurance  of  lands.  But  if  a  feme 
her  and  her  covert  levies  a  fine^  it  shall  bind  her  and  her  heirs,  if  the  hus- 
hein.  band  doth  not  enter  and  avoid  the  estate  of  the  conusee,  because 

she  was  examined,  and  has  power  of  the  land  (k).    But  the  rea- 
son that  it  cannot  be  a  forfeiture  or  breach  of  the  condition  in 
the  case  at  bar  is,  because  the  (a)  conclusion  by  the  indenture 
only,  and  presently  by  the  pretence  of  the  plaintiff,  was  a  deter- 
mination of  the  estate  of  Elizabeth,  and  then  (he  recovery  was 
(a)  1  BolLS46.  not  of  any  effect,  because  the  estate  of  Elizabeth  was  determined 
9^H?6f  ilTb .**  ^y  ^®  conclusion  by  indenture  before  the  recovery ;  and  it  was 
7 Co. 8. a. V    not  material  whether  there  was  any  recovery  or  not;  for  the 
Hob.««5.7H.  pleading  is,  that  by  the  conclusion  the  estate  determined:  so 
^JBr^^top.    ^^^  ^°  ^^^^  <^^®  i^  cannot  be  said,  as  it  was  affirmed,  that  when 
55.'  Br.  Finea    husband  and  wife  suffer  a  (6)  common  recovery,   they  being 
levy  de  terrei   enabled  to  the  principal,  shall  not  be  disabled  to  the  accessory ; 
.457.^i7^A?8.     for  here  this  proviso  disables  them  to  suffer  a  recovery :  and 
Coverture  77.   against  the  indenture  the  wife  may  plead  {c)  rum  est  factum^  and 
[  *  43  b.  3   therefore  it  is  no  more  than  husband  *and  wife  have  (are)  con- 
Br.  Fines  levy  eluded  without  any  recovery.     But  this  point  was  not  resolved, 

de  tcrre«  75.      ,  .    ,  J  .     ^  .         K 

17  £.  5.57.78.  because  judgment  was  given  upon  the  other. 

(fr)  8  Roll.  395.  n.  5.  2  Saond.  96  a.    (e)  5  Co.  110.  a.  Doct  plac.  259. 

1 — — — 

{i)A.cc,HuR>eri  v.  WatU,  1  L.  Ravm.  115.  Such  convevaDces  or  other  acts  of  record  ac- 

RolL  Ab.  Recoverie  Common  D.  pi.  4.  per  knowledged  or  made  by  an  infant,  are  un- 

Rolle»  C.  J.  AUet  v.  Watleu,  Styles  S46.  coti^  avoidable  unless  he  avoid  them  by  writ  of  er- 

irdf  Earl  of  Newport  v.  MUdmem,  Cro.  Car.  ror,  or  audita  querela  during  his  minority. 

a07.  S.  C.  W.  Jones  318.   S.  C.  Jenk.  S99.  2  Inst.  485.    Aileti  v.    Watleu^  Styles  846. 

.  Rahy  v.  Bpbintonf    1  Sid.  521.  Hedceth  v.  Hopton  v.  Johnt^  Cro.  Eliz.  325.  Bac  Ab.  In- 

.  Lee  and  Others,  2  Saund.  94.  8.  C.  1  Mod.  48.  fancy  I.  §,  7.  Com.  Dig.  En&nt,  C.  1 1.  But  if 

Roll.  Ab.  En&nts  O.  pi.  1.  Error,  M.  pi.  18.  an  infant  suffers  a  common  recovery  in  which  be 

StapletonUeate,  Cro.  Eliz.  471.  Blount i  ease,  appears  by  attorney,  he  may  reverse  it  at  any 

Hob.  196.  S.  C.  Hetl.  171.  S.  C.  Ley.  82.  Vm.  time  after  he  attains  his  full  age ;  as  it  may 

Ab.  Recovery  Common,  W.  pi.  8.  Com.  Dig.  be  tried  by  a  jury,  whether  he  was  an  infant 

Enfant,  B.  2.  Touch.  41.  Vid.  Anon.  1  Leon,  or   not  when    he    appointed  an    attorney. 

211.  Roll  Ab.  Triall  C.  pi.  12.  Co.  litt.  380  Stokes  v.  OUver,  S  Mod.  209.  Cruise's  Dig. 

b*  Vin.  Ab.  Recovery  Common  D.  pi.  4.    If  Tit  Recovery,  cap.  5.  §.  1 1.  Vin.  Ab.  Recoveiy 

an  infant  suffer  a  recovery  in  person,  it  is  er-  Common,  D.  pi.  4.  n.  (3.)  Hesket^  v.  Lee^  8 

roneous,  and  he  may  reverse  it  by  writ  of  er-  Saond,  96  a. 

ror;  but  the  vmt  must  be  brought  during        (k)  Ace.  per  Lord  Lou^borou^,  Compttm 

his  minority,  that  the  court  may  mspect  the  v.  CfoUuon^  l  H.  Black.  343.  VuL  note  (t) 

infant,  and  so  vacate  the  contract  with  the  Lord  CromweWs  case.  VoL  i.  p.  625. 
same  lolemnity  that  it  was  entered  into.  • 


4t3b.  jsnnikgb's  cask.  395 


JENNINGS'S  CASE. 


(Cited  in  the  Case  before.) 


Trin.  38  Eliz.  Mot.  2302. 


In  the  King's  Bench. 


A.  BSiNo  tenant  for  life,  under  a  will,  remainder  to  her  son  in  tail,  a  preedpe  wai  Wisbmah 
brought  against  A«  who  vouched  the  son,  who  vouched  over  die  common  p^      ^* 
vouchee,  by  which  means  a  recovery  was  had :  held,  the  recovery  is  good,  Part  X^45  b. 
and  is  a  bar  to  the  reversion  of  the  heir  of  the  devisor.    Resolved, 
1.  At  die  common  law,  a  recovery  against  tenant  for  life,  with  voucher 
upon  a  true  warranty  and  recovery  in  value,  would  bind  him  in  remainder. 
9.  No  act  has  been  made  to  preserve  any  reversion  or  remainder  expectant 
on  an  estate-tail,  and  tenant  in  tail  has  power  to  bar  him  in  remainder  or 
revemoiu  The  stat.  Westm*  2  and  3.  which  gives  resceit  to  him  kx  the  re- 
mainder or  reversion  upon  default  of  him  that  holds  jper  datum,  must  be 
meant  of  the  donee  after  possibility  of  issue  exdnct. 

3,  After  the  stat  33  H.  8.  if  tenant  for  life  had  made  a  lease  for  years, 
and  the  lessee  for  years  had  made  a  feoffiment  in  fee,  and  the  feoflfee  had 
fiufiered  a  common  recovery,  in  which  the  tenant  for  life  was  vouched,  and 
in  which  he  vouched  over  the  common  vouchee  it  was  out  of  the  said 
stat.  38  H.  8, 

4.  The  act  of  14  £liz«  does  not  extend  to  preserve  any  reversion  or  re- 
mainder expectant  on  an  estate-tail,  where  tenant  for  life  is  impleaded,  and 
tenant  in  tail  is  vouched.  8.  C.  [1  Anders.  S75.  Moore,  690.  Cro.  Elis. 
56S.  570.]    Vid.  the  entry,  Co.  Ent  667.  nu.  16. 


Between  (a)  Wiseman  and  Crowe  the  case  was  such :  Thomas  Ms  Co.  60.bb 
Wiseman  had  issue  two  sons,  William  by  his  first  wife,  and  w^*^^**'  * 
Thomas  his  younger,  and  a  daughter  by  Dorothy  his  second 
wife,  and  being  seised  of  lands  in  fee  held  in  socage,  by  his  will 
in  writing  devised  them  to  the  said  Dorothy  his  wife  for  life,  the 
remainder  to  Thomas  his  son  in  tail,  and  died,  by  i^hich  the 
wife  was  seised  for  life,  the  remainder  to  Thomas  tne  son,  and 
the  reversion  of  the  fee  descended  to  the  said  William.  The 
said  daughter  married  Jennings,  and  after  the  stat.  of  14  El. 
c.  6.  a  common  recovery  was  had  against  the  said  Dorothy  being 
tenant  for  life,  in  which  Thomas  in  remainder  in  tail  was  vouchee^ 
and  in  which  Thomas  vouched  over  the  common  vouchee  with- 
out any  assent  of  the  said  William  the  heir  in  reversion^  which 


Stt»  jtmkvoefg  cjoau  PartX.— 43  b.-^444. 

(a)  iuyiii.dif .  recovery  waa  to  the  use  of  the  said  Thomas  and  his  heirs,  and 
Br!  Rettery*  afterwards  Thomas  died  withoat  issoe ;  Jennings  in  the  right  of 
in  Valae  5S.  bis  wife,  being  sister  of  the  whole  blood  to  Thomas,  entered, 
Br.'N.  C.70.  upon  whom  William,  the  plaindfl^  entered,  upon  whom  Crowe^ 
t  l!^k65. 4  ^^  defendant,  by  the  commandment  of  Jennings  re-entered,  upon 
Leon. it7. 151.  which  re-entry  this  action  of  trespass  was  brought:  and  if  the 
Rut.  RecoTe-  gaid  common  recovery  had  barred  the  reversion  of  the  said  Wil- 
^  ^  liam,  notwithstanding  the  said  act  of  14  El.  was  the  question. 

1.  Atcommao  And  in  this  case  four  points  were  reaolved.  %  1.  That  at  the 
llTi^^siiitt  common  law  a  recovery  against  tenant  for  life  with  voucher  upon 
^nuit  Ke  a  true  warranty  and  recovery  in  value  would  bind  him  in  the 
with  Toocher  remainder,  as  the  books  are  in  19  E^  9*  Recovery  in  Value  2a 
^i£!^t7S^  S8£.d.i»k2.  18.  44.  Ass.  p.  35.  &  (a)  5  K  4. 2.  Land  the  Tea- 
r«eo?ery  in  SOU  is,  because  the  particstar  estate  and  the  estate  in  remainder 
[  *  44  a.  ]  are  but  one  estate^  and  one  warranty  may  extend  to  *both9  and 
S!!dniii^*^  therefore  the  recompense  in  value  shall  enure  to  both  the  estates, 
remainder.        '^"^  ^^  appears  by  the  preamble  of  the  act  of  (ft)  32  H.  8.  c  31. 

that  a  recovery  suffered  by  the  tenant  in  a  redi  action  against 

tenant  fin*  lift  oy- covin,  and  hot  upon  a  true,  warrants  would 

either  bar  hira  in  die  remainder  or  reversion,  or  at  lensl  toU 

A  commoii  ie>  them.of  their  entry.    But  now  it  has  been  r»x>lved  in  (c)  Pel- 

coveryhad       ham's  case  in  tHe  First  Part  of  my  Reports,  that  a  common  re- 

fHfe'oSy'u  «^«'y  ^^  "V^^  ^^^  f^"fe  only  is  a  forfeiture  of  his  estaHe^ 
a  foHeitnre  of  because  a  commoa  recovery  is  now  but»  common  conveyance  or 
blfl  estate.        assuraoue^    Vide  {d)  5  Ass.  pL  3.  {e)  14  E.  3*  Resceit  185.  (/) 

23  Aas.  81.  {g)  18  E.  3.  28.  b. 
t.  No  act  liai  2.  It  was  resolved^  that  no  act  has  been  road^  to  preserve  any 
praerfeiui^  reversion  or-  remainder  expectanton  an  estate  tail ;  for  an  estate- 
refersioDyor  tail  is  an  estate  which  by  possibility  msj  endure  for  ever^  aad 
remainder  ex-  tenant  in  tidl  has  power  to  bar  him  in  remainder  or  reversioii, 
^M^*^  and  therefi>re  the  stat;  of  West  2.  (A)  c  3.  (which  was  made  at 
and  tenant  in  the  8«ne  Parliament^  that  the  statute  de  (t )  donis  conditianalibus 
t*^bitf*hrT'  was  made)  for  the  preservation  of  him  in  the  remainder  or  rever- 
remainder  or  '^^i^i  gives  resceit  to  them,  and  provides  for  them  in  these  wordSy 
roYerslon:  tiie  Eodem  fHodd  si  tenentin  dote^  per  legem  Anglia^  vel  aliter  ad  ter- 
f*^s^*^S  wimijii  viUty  vel  per  dimumj  in  quo  reservatur  reversion  fecerii  dt^ 
slvet  resceit  to  foUam^  odtnittontur  Jueredes^  vel  iUi  ad  quos  spectat  reversiOf  add 
him  in  tiie  re-  although  the  statute  saith  per  domanj  which  by  the  letter  extends 
v^oo'^npon'  ^®  donee  in  tail,  yet  the  judges  knowing  as  well  the  possibility 
defaalt'of^^  of  the  continuance  of  the  estate-tail,  as  bis  power  to  dock  him 
tint  lioldf  per  in  reversion  or  remainder,  extended  the  said  general  words  by 
htm^lSiS^  construction  to  the  estate  of  the  donee  in  tail  luter  possibility  of^ 
the  do^Ms  aA  issue  extinct,  who  in  truth  has  an  estate  but  for  life,  which  is  • 
ter  poMibOity  but  part  of  the  gift,  for  an  estate  of  inheritance  was  given  anf 
^Mue  ex-  ^^^  ^^  donee  has  but  an  estate  for  life.  And  therewith  agree 
5^.  20  E.  8.  Resceit  17.  89  E.  8.  8.  b.  33  H.  6.  22.  and  the  book 
a.  Co.  in  2  Ei  2.  Rissceit  147.  is  ill  reported,  and  b  to  be  intended  of- 
^^s  ^     tenancy  in  tair after  possibility,  and  not  of  an  estate^tail:  and 

Leon.  61, 6t.  4  Leon.lf6, 197,  itS.  129.  Rastal  Reeoveriet  S.  (e)  t  Leon.  60. 67.  i  Co.  14, 15. 
h.  4  Leon.  1S3.  ISS^  1  And.  ftt.  Bf4.  t71.  Po^.  SS  Co.  Lit  S56.  a.  96%.  a.  Vaosb.  51.  S  Broir* 
170.  t  Co. 74. a.  iRoU. Rep  S04.  5  Co.  4.  b»  5  Co.  40.  II.  (d)S  Co.  4.  b.  8  Leon.  6a 63. 66.  4 
Leon.  1S4. 1S6.  ItS.  131.  Co.  Lit.  556.  a.  ^t.  jl  Br.  Entre  congeable  49.  Br.  Forfeitare  de  terre 
S9.  1  Ron.  S&3.  1  Go.  15.  b.  (e)  1  Co.  16.  a.  3  Co.  4.  b.  Co.  Lit  f5t.  a.  S  Leon.  6S.  66.  4  LeoB. 
1S6. 13f.  (/)tLeon.61«6S.4Leon.lSS.  U)  1  Boa  853.  (h)  Slut  349.  343*  dee*  (Q 4 UoB. 
199.  9  lost  331, 339|  dtc  Rait  Tail. 
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therefore  in  42  E.  5.  IS.  b.  the  case  is  remarkable;  lands  were  !»  •  pnedpe 
rendered  by  fine  to  Robert  and  Alice  his  wife  in  tail^  the  remain-  J^  !id^ 
der  to  Thomas  in  tail,  saving  the  reversion  to  thedonor^  Robert  orthettiiMt 
died  without  i&suei  Alice  his  wife  was  impleaded  in  a  Pracipe  wbmtban^ 
quod  reddatj  who  made  deikult  after  default,  fbr  which   one  UMted  over 
Simon,  the  right  heir  of  the  donor,  who  had  the  reversion  in  fee,  for  Ufb,  lie  In 
surmising  that  as  well  Robert  as  Thomas  were  dead  without  rr*"rf!ljj** 
issuer  prayed  to  be  received;  the  demandant  counterpleaded  the  601*0^  whm 
resceit,  because  Thomas,  who  was  in  the  remainder  m  tail,  had  there  U  ame^ 
issue  John,  who  yet  was  alive :   and  the  demandant's  counsel  ^**  ^^m*"  d 
made  two  objections  against  the  resceit ;  ^first,  that  the  estate  the  tenant^ 
of  the  donee  was  not  immediate  to  the  estate  of  Alice;  sed  non   [  *  44  bji  1 
attocatuTi  for  there  it  is  said  that  it  was  adjudged,  that  if  land 
be  leased  for  life,  the  remainder  to  another  for  lifb,  saving  the  (a)  s  C6.9ti  %u 
reversion  to  the  lessor,  that  he  in  reversion  had  been  i^eceived  t^j7^^ 
notwithstanding  the  mesne  remainder :  and  it  is  true,  that  it  was  p^3.  m.^' 
so  adjudged  in  11  E.  S.  Resceit  118.  where,  the  case  was  there  59.b^Moori& 
was  tenant  for  life,  the  reversion  (remainder)  to  E.  for  life,  the  V^'^lf**^'^ 
reversion   of  the  fee  to  R.  tenant  for  life  was  impleaded  ih  a  £^3, 4,  J^ 
Pradpet  and  living  E.  R.  praved  to  be  received,  and  then  Hill  RoiL8f9.f 
objected  against  t^e  resceit,  tnat  the  statute  gives  that  he  to  ^*^?^'  Vl 
whom  the  reversion  is  immediate  after  the  death  of  tenant  for  ^ep.  ise* 
life  shall  be  received,  and  we  have  seen  that  he  to,  whom  the  Ws-Roii.486. 
reversion  was,  where  there,  was  a  mesne  estate  for  life,  has  Qi/^*^^'** 
brought  a  writ  of  (a)  waste,  and' was  not  received  to  that,  writ;  'veu^^Biiifk 
which  case  of  waste  was  well  agreed,  and  the  difibr^nce  taken  ^  b*  P^NA' 
between  that  and  tlie  case  at  bar,  was»  because  ih  the  action  of  2^*.^* 2t** 
waste  it  was  to  defeat  the  mesne  estate^  but  here  it  is, to  save  the  Bni!  is!  Pehn. 
mesne  estate:  and  4  E.  9.  Resceit  160,  agrees.    The  second  ssi*  S5S» Dsrer 
objection  in  the  said  book  of  42  E;  S.  was,  because  there  was  a  s^g^Dyer'^ 
mesne  estate  in  tail  (which  the  book  calls  a  fee  mediate)  betwixt  pl.5.4liiit.6L 
the  tenant  for  life,  and  he  in  the  reversion  in  fee,  and  where 
tliere  is  fee  mediate,  he  in  reversion  by  f6rce  of  the  said  statute 
shall  not  be  received ;  and  so  the  case. is  there  ruled,  that  he  was 
not  receivable;  and  the  difference  is  taken,  wher^  the  remainder 
is  limited  over  for  life,  there  he  in  reversion  shall  be  received : 
and  the  reason  is  because  he  who  in  reipaipder  has  no  higher  an 
estate  than  the  tenant  himself  bas»  but.  in  the  case  here  tfi^re  is 
%  fee  mediate  between,  him  who  pray;S  now  aqd  the  t^an^^wbp  Br.  Eesceit  is. 
might  have  been  received  if  he>  had  come,  and  afterwards  the  <  » 

Jelendant  said,  that  there  was  no  such  Jt>hn  tH  rerUm  tkdwdl 
But  note^  reader,  if  he  in  reversjoq  iti  fee,  .^lEid'hci  in  tbi^'n^i^tie  If  thc.rerer. 
estate  for  life  at  the  same  tjmie  prayed  to  b^  rjeoeive^f.^^i^ffsm  '^^JSi'tSliit 
estate  for  life  in  respect  of  the  impiediateness  and.  pnyscimity  ^tlie  mesne 
»hall  be  preferred  bemre  the  reversion  in  fee,  for  the  words  of  eetece  forlife' 
;he  statute  being  ^^neral,  5.  admUtantur  haredes  vel  (6)  Uli  ad;  ^flStT^y;. 
juos  spectat  reoer$%Qy  the  law  which  always  respects .  orc|^l?^  o£  bAffMaML 
proximity  prefers  the  small  and  next  estate,,  be  it  in.  remaindefi'  ^^m^BtMn< 
n  reversion  for  life,  before  the  great-  and^ remote  esCaleitI  fee;  ^jLASffl^^ 
ind  therewith  agrees  24  E«  3.  S^.  a.  b.  in  PtercQ  d^.Orimsfead'S.  ^^^    ' 
»sf.    An4  {c)  the  statu^  which  giyea  the  writ  of'qrjror  anit  •"•^•^••^ 
ittaint  to  him  in  reversion,  during  Uie  life  of  tenant  for  life^  Slc 
;ives  no  such  remedy  to  him  in  reversion  expectant  <m  an  estate- 
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tail.  Vide  the  Marquis  of  Winchester's  .case  in  the  Third  Part 
of  my  Reports. 
The  Stat  SH.  And  the  statute  of  (a)  32  H.  8.  c.  31.  provides  only  for  the 
Mi^M^oiiWre-  pj^^servation  of  the  reversion  or  the  remainder  expectant  on  an 
r  *  45  a.  1  ^^^^^  ^^^  I^^^t  ^c*  ^^^  °^^  ^^  A^  estate-tail ;  *and  to  this  effect 
yersioos  and  that  all  recoveries  by  agreement  against  tenant  by  the  courtesy, 
remaiiiden  tenant  for  life,  in  dower,  tenant  in  tail  after  possibility  of  issue 
an^tate  for  ^x^^nct,  of  any  lands,  &c.  whereof  the  tenant  shall  be  seised  as 
life,&c.;  not  tenant  for  life,  tenant  by  the  courtesy,  or  tenant  in  tail  after 
on  an  estate- .  possibility  of  issue  extinct,  shall  be  void  against  those  then  in 

reversion,  &c  so  that  by  this  statute  no  provision  was  made  for 
the  preservation  of  the  reversion  or  remainder  expectant  on  an 
estate-tail,  f  3.  It  wais  resolved,  that  sundry  evasions  were  in- 
vented out  of  the  said  stat  of  32  H.  8.  and  therefore  if  after  that 
statute  tenant  for  life  had  made  a  lease  for  years,  and  the  lessee 
for  years  had  made  a  feofiment  in  fee,  and  the  feoffee  had  suffered 
imee  foryean  ^  common  recovery  in  which  the  tenant  for  life  was  vouched,  and 
bad  made  a       in  which  he  vouched  over  the  common  vouchee,  that  this  was 

out  of  the  purview  of  the  act  of  32  H.  8.  for  two  reasons.  1. 
Because  the  tenant  for  life  at  the  time  of  the  recovery  against 
the  feoffee  was  not  seised  for  life,  but  had  but  a  right.  2.  He 
in  remainder  or  rever8it>n  had  not  then,  s,  at  the  time  of  the 
recovery,  the  remainder  or  reversion,  but  only  a  right  for  all 
was  devested  by  the  feoffment  of  the  lessee  for  years  (a).  And 
Md  to  wwS*  so  it  was  held  in  C.  B.Tnn.  5  El.  &  15  EL  that  in  the  like  case 
he  Touched  where  (6)  tenant  for  life  in  such  common  recovery  came  in  as 
oTer  the  com-  vouchee,  that  it  was  out  of  the  statute  32  H.  8.  as  Bendloes,  Ser- 
U^oBt^^  jeant,  has  reported.  And  that  was  the  reason,  as  it  also  appears 
the  itat  Si  H.  by  the  preamble  of  the  said  act  of  14  El.  at  the  making  of  the 
^«  same  act,  viz.  ^^  Where  divers  persons  being  seised,  or  that  had 

^  been  seised.  See  for  life,  &c.  have  permitted  and  suffered  them- 

§C^6?^a.       selves  to  be  vouched  by  other  persons  by  agreement  or  covin 
Co.  Lit  S6'f.  a.  between  them,  &c.  to  the  great  pr^udice  of  those  to  whom  the 

1  Anders.  38. 

S  Leon.  61. 6f.  4  Leon.  If 6,  IfT,  128,  lt9.  Rastal  Recoveries  3.  (6)  1  Co.  15.  a.  Benl.  in  Kelw. 

Sll.  a.  N.  Benl.  132.  pi.  194*  4  Leon.  1S8.  t  Leon.  63.  \  Jones  433.  Co.  Lit  362.  a.  Pabn.  230. 


tail. 


3.  After  the 
sUt  32  H.  8. 
if  tenant  for 
life  liad  made 
a  lease  for 


feoffment  in 
fee,  and  the 
feoffee  had 
suffered  a 
common  re- 
covery in 
which  Uie  te- 
nant for  life 


(A)Afeoflinentwa8  formerly  much  resorted 
to  as  a  means  of  making  a  tenant  to  the  prae- 
cipe. It  was  adopted  ttom  a  suppontiony  that 
it  the  feoffor  had  a  mere  naaed  possession 
without  any  right  or  title  of  entry,  yet  a  fee 
simple  passed  hy  the  feoffment  with  livery  of 
seisin.  But  this  practice  is  said  to  be  discon- 
tinued siuce  the  case  of  Taylor^  dem.  Atfynt  y. 
Horde^  1  Burr.  60.  Cbwp.  689. 6  Brown.  1^1. 
Cas.  633.  In  that  case,  the  tenant  in  tul  in  r^ 
mainder  being  in  possession  under  ajudgment  in 
ejectment,  made  a  feoffinent  in  fee  for  the 
purpose  of  suffering  a  common  recovery,  and 
a  common  recovery  was  suffered,  the  praecipe 
being  brou^t  against  the  feoffee,  and  it  was 
held  that  there  was  no  eood  tenant  to  the 
praecipe.'  Lord  Mansfield  considered  it  as 
a  disseisin  only  at  the  election  of  the  lessor, 
and  observed,  '*  if  the  lessee  for  life  or  years 
^  makes  a  feoffment,  the  lessor  may  stiU  dis- 
^  train  for  the  rent,  or  charge  the  person  to 


**  whom  it  is  paid  as  a  receiver ;  or  bring  an 
^  ejectment,  and  choose  whether  he  infi  be 
^  considered  as  disseised;"  and  in  the  late 
case  of  Doe  v.  LyneSf  5  Bam.  &  Cress.  395.  S. 
C.  5  Dow.  &  Ryl.  160.  the  court  seems  to 
have  approved  of  tlus  doctrine.  In7\i^rv« 
Horde,  Lord  Muisfieldalso  remarked,  ^'m  Jen- 
nings's case  the  recovery  is  supported,  because 
the  parties  had  power ;"  but  this  observation, 
although  applicable  to  the  facts  of  the  case,  is 
not  so  to  the  point  as  laid  down  in  the  second 
reason  for  the  thurd  resolution.  Vid.  Butler^s 
note  ( 1 )  Co.  Litt  330  b.  Preston's  Con  v.  vol. 
I.  p.  60.  Smith  V.  Parkhurst,  3  Atk.  140. 
Earl  Pomfret  v.  Lord  Windsor,  ^Ves.  481. 

A  feoffment  by  lessee  for  years  is  a  forfei- 
ture of  his  term,  nor  will  an  assignment  of  the 
term  to  a  trustee  before  the  feomnent  prevent 
the  forfeiture.  Lord  Dormer's  ejectment,  K. 
B.  Pfil.  1817.  Preston.  Cony.  vol.  n,  p.  xxxii. 
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reversion  or  remainder  thereof  hath  appertained  or  ought  to 
appertain."  f  4.  It  was  resolved,  that  the  act  of  (a)  14  El.  doth  4.  The  act  of 
not  extend  to  preserve  any  reversion  orremainder  expectant  on  14  Ellas,  does' 
an  estate-tail,  where  tenant  for  life  is  impleaded,  and  tenant  in  prLerle"an5r 
tail  is  vouched ;  and  therefore  all  the  parts  of  the  act  were  con-  reversion  or 

sidered.  remainder  ex- 

pectant on  an 
estate  tail,  where  tenant  for  life  is  impleaded,  and  tenant  in  tail  is  voached. 

1.  The  title  of  the  act  is,  "  For  avoiding  of  recoveries  suffer-  The  title  of  the 
ed  by  collusion  by  tenant  for  life,"  &c.  and  this  title  doth  not  "^"^  ^*  ^^• 
extend  to  the  case  at  bar  for  two  reasons.     1.  A  recovery  can-  (a)AnteaS7.a. 
not  be  said  by  collusion,  where  tenant  in  tail  is  in   the  reco-  tt'J^'Sj'c^' 
very  tenant  in  fact,  or  tenant  in  law,  as  vouchee;  for  the  law,  Lit.s62.a.s 
as  incident  to  his  estate,  has  made  the  land  and  all  the  remain-  Co.  60.  b.  1 
ders  and  reversions  subject  to  his  pleasure,  and  he  has  right  and  $^^'  ^^' 
power  to  bar  them  all,  4*  j^  Sffratis  nunquam  cohabitant  ;*  and  winch.  43.  t 
therefore  the  title  of  the  act  being  ^^  for  avoiding  of  recoveries  T^^on.  6t. 
by  collusion,"  8cc.  cannot  extend  to  a  recovery  where  tenant  in 
tail  is  party  or  privy.     The  second  part  of  the  act  is  "^the  pre-  Tlie  preamble* 
amble,  and  that  doth  not  extend  to  the  case  at  bar  for  four  rea-    [  *  45  b.  3 
sons.     1.  The  words  of  the  preamble  are,  ^*  Whereas  divers 
persons  being  seised,  or  that  have  been  seised  of  lands,  &c.  as 
tenants  by  the  courtesy,  tenants  in  tail  after  possibility  of  issue 
extinct,  or  otherwise  only  for  term  of  life,  or  estates  determin- 
able upon  life  or  lives ;"  so  that  the  intent  of  the  makers  of  the 
act  was  to  avoid  recoveries  against  tenant  for  life  only,  and  not 
when  tenant  in  tail  is  party  or  privy.     2.  By  agreement  and 
covin  between  them ;  and  (as  it  hath  been  said)  covin  cannot  be 
when  tenant  in  tail  is  party  or  privy.     3.  Against  the  same  par- 
ticular tenant ;  and  in  this  case  the  recovery  against  the  particu- 
lar tenant  doth  not  bar  the  reversion,  but  the  vouchee  of  tenant 
in  tail  and  his  vouchee  over.     4.  Have  permitted  and  suffered 
themselves  to  be  vouched,  &c.  so  that  the  vouchee  of  tenant  for 
life,  and  not  the  tenant  in  tail  was  intended  to  be  prohibited. 

The  third  and  principal  part  of  the  act  is  the  body  of  the  act.  The  body  of 
1 .  That  such  recoveries  against  such  particular  tenants,  &c.  ^®  *^^* 
and  in  the  case  at  bar  the  recovery  against  tenant  for  life  doth 
not  bar  the  reversion,  but  the  judgment  given  for  tenant  in  tail 
to  have  in  value,  that  binds  the  reversion,  as  has  been  said  be- 
fore. 2.  Or  again&t  any  other  with  voucher  of  any  such  par- 
ticular tenant ;  which  clearly  doth  not  extend  to  the  case  at  bar, 
forasmuch  as  tenant  in  tail  is  vouchee.  3.  The  proviso,  that 
all  and  every  such  recoveries  (which  relates  to  recoveries  by  co- 
vin, &c.  mentioned  before  in  the  title,  preamble,  and  body  of 
the  act)  which  doth  not  extend  where  tenant  in  tail  is  vouched, 
and  that  such  recovery  shall  bind  those  who  assent  of  record  are 
affirmative  words,  and  do  not  diminish  the  vigour  and  force  of 
a  common  recovery  in  which  the  tenant  in  tail  is  vouched,  and 
in  which  he  vouches,  who  by  the  law  has  power  over  the  land, 
as  has  been  said  before ;  and  it  would  be  very  mischievous  if 
this  act  should  not  be  so  taken,  or  rather  if  this  act  should  be 
expounded  against  the  writ  and  the  intent  also  thereof;  For 
when  a  common  assurance  is,  that  tenant  in  tail  of  land,  with 
the  remainder  or  reversion  over,  bargains  and  sells  the  land  by 
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If  tenant  for 
life  be  im- 
pleaded in  a 


deed  indented  and  inrolled  to  another,  against  whom  the  writ 

of  entry  in  the  posi  is  brought,  and  he  vouches  the  tenant  in 

Manx,  case  pi.  tail,  and  he  vouches  over,  God  forbid  that  the  estates  of  snb- 

com.  3.  a.         jects  which  depend  on  such  recoveries  should  be  drawn  in  que»» 

tion,  and  yet  the  bargainee  in  such  case  has  but  an  estate  deter- 
minable on  the  life  of  tenant  in  tail.  Also  if  tenant  for  life  be 
impleaded  in  a  Pracipe^  and  makes  default  after  default,  and  he 
in  remainder  in  tail  is  received,  who  vouches  over  the  common 
mileTdefault  vouchee,  it  shall  bind  the  estate-tail,  and  the  remainder  or  re- 
[  •  46  a.  ]'  version  also.  And  therewith  *agrees  Knyveton's  case,  8  Elifc 
&c.and  the  Dyer  (n)  252.  Vide  (b)  Owen  and  Morgan's  case.  And  judg* 
r*™**"*'®'*""""  ment  in  the  case  at  bar  per  totam  curiam  nullo  contradicente  was 
ceived  and'  given  for  the  defendant  against  the  plaintiff:  upon  which  the 
vouches  over  plaintiff  brought  a  writ  of  error,  and  the  Judges  of  the  Common 
the  ^<^™™9"  Pleas,  irnd  the  Barons  of  the  Exchequer  (r)  agreed  with  the 
estate-taU  and  Justices  of  the  King's  Bench,  that  the  said  recovf^ry  had  barred 
remainder  or  the  plaintiff's  reversion ;  but  for  insufiicient  pleading  the  judg- 
ZX^Z^    ^^nt  was  reversed  (b). 

(a)  Dver  f5f .  pi.  97.  Co.  Lit.  78.  a.  6  Co.  77.  a.  2  Roll.  395.  49^.  Golds.  97.  S  Co.  6.  b.  (ft)  Golds. 
26. 4  Leon.  f6.  9S.  S9S.  3  Co.  5.  a.  6.  b.  Moor  210.  1  Anderson  162.  pi.  108.  Cr.  Car.  52 i.  1  Jones 
324.  (t)  1  Anderson  276. 


(b)  It  was  held  in  Leech  v.  Coley  Cro.  Eliz. 
670.  that  when  there  was  tenant  for  life,  re- 
mainder in  tail,  and  a  precipe  was  brought 
against  both  jointly  who  vouched  over  the 


common  vouchee,  the  estate  tail  was  not 
barred.  But  Page  v.  Hayward,  2  Salk.  571. 
has  overruled  this  case. 
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Where  one  possessed  of  land  for  years  devises  the  use  or  pro6ts  of  the  land, 
or  the  land  itself,  or  the  term,  to  one  for  life,  the  residue  to  another,  such 
executory  devise  is  good. 

The  first  devisee  cannot  bar  the  executory  devise. 

The  assent  of  the  executor  to  the  first  devise  is  an  assent  also  to  the  second. 
If  the  devise  is  to  the  executor  for  life,  and  afterwards  to  another,  and  the 
executor  enters  generally,  he  shall  have  it  as  executor,  although  the  testator 
may  have  leflt  no  debts. 

Such  executory  interest  cannot  be  granted  to  a  stranger  during  the 
fife  of  the  first  devisee,  but  may  be  extinguished  by  grant  or  release  to 
him  in  possession.  And  by  the  release  the  first  devisee  has  the  whole 
term  in  him  absolutely  during  the  residue  of  it. 

Where  the  first  devisee  is  also  executor,  a  release  of  the  executory  interest 
made  to  him  at  his  request,  amounts  to  an  assent  to  take  as  devisee. 
•An  iniereue termini  cannot  be  surrendered  by  express  words;  but  the 
acceptance  of  a  new  lease  will  merge  it.*  S.  C.  2  Brownl.  172. 


t  [In  Hardr.  493.  it  is  said,  that  this  case  deserved  to  be  questioned  if  it  were  not  setUed.] 
-ivote  to /ormer  £amon,  * 


46  b. — 47  a*  lampet's  case.  Sdi> 

Richard  LiJf PET  brought  a  writ  oi  EjecHone  ^firma  anrainst  i  Jones  I5.i7. 
*  Margery  Starkey,  and  declared  on  a  lease  made  by  William 
Lampet  and  Elizabeth  his  wife  by  their  indenture,  iS  Junii  8 
Jacobij  of  a  house,  twenty-four  acres  of  laud,  eight  acres  c^f 
meadow,  and  twenty  acres  of  wood,  with  the  appurtenances,  in 
Cawe  Hamborne  in  the  county  of  Gloucester  for  four  years,  &c. 
and  declared  of  an  ejectment,  &c.  and  averred  the  life  of 
Elizabeth.  The  defendant  pleaded  not  guilty,  and  the  jury 
gav«  a  special  verdict  as  to  the  said  messuage,  and  half  an  acre 
of  land,  parcel  of  the  tenements  aforesaid,  and  as  to  the  residue, 
they  found  the  defendant  not  guilty;  and  as  to  the  said  messuage 
and  half  acre  they  found,  that  John  Lord  Lumley,  Richard 
Lewkener,  and  John  Lambton  were  seised  of  the  said  house 
and  half  acre  of  land  in  fee;  and  by  their  indenture  14  Matt, 
anno  35  Eliz.  demised  to  John  Morrice  the  younger  the  said 
house  and  half  acre  for  the  term  of  5000  years,  by  force  whereof 
he  entered,  and  was  thereof  possessed,  and  1 1  Octob,  u8  Eliz, 
made  his  last  will  and  testament  in  writing,  and  thereby  devised 
to  John  Morrice  his  father  the  said  house  and  half  acre,  for  the 
term  of  the  natural  life  of  the  said  John  Morrice  the  father,  and 
after  his  decease,  the  remainder  of  the  said  house  and  half  acre 
to  Elizabeth  the  sister  of  the  testator,  and  to  the  heir  of  the 
body  of  the  said  Elizabeth,  and  made  John  Morrice  his  father  * 
bis  sole  executor,  and  20  Oct.  anno  SB  £//z.  died  of  the  said 
house  and  half  acre  possessed ;  after  whose  death  John  Morrice 
the  father  took  upon  him  the  charge  of  the  execution  of  the  said 
will,  and  into  the  said  messuage  and  half  acre  of  land  entered, 
*aDd  was  thereof  possessed  prout  lex  postidat ;  and  the  Faid  [  *  47  a.  3 
Elizabeth  took  husband  William  Taylor,  quodque  postea^  s.  26 
Juliiy  anno  1  Jac.  id'  W.  Taylor  4*  Elizabetha,  ad  speciaP  instant' 
pried^  J,  Morrice  sen*  per  qxtoddH  script'  suum  dcderunty  concesse^ 
runtj  remiserunt^  relax averunt^  sursum  reddiderunt^  assignaverunt 
4"  iransposuerunt^  Angliccy  yielded  up,  diet'  JoharC  Morrice  sen' 
totum  prcedH  messiw^  8^  prcedH  dimi£  aa^  pastur"*  cum  pertin'^ 
una  cum  toto  recto^  tit'^  interesse^  tempore  Sf  termino  suis  de  4*  i^^ 
eisd^  haben'  et  tenend'  totum  dictum  messua^  4*  dimid^  acr^  pastur^ 
cum  pertin'  prcejat'  Johan'  Morrice  sen'  pro  4  duran'  toto  statu* 
Jine^  4  termino  prad'  Will'  Taylor  4  Elis^  pro  Sf  durant'  residuo 
dicf  termini  5000  annorum  tunc  venturorum.  And  afterwards 
John  Morrice  the  father  1  Octob,  anno  2  Jac.  by  indenture  de- 
mised the  said  house  and  half  acre  to  the  said  Margery  Starkey 
now  defendant  for  ten  years ;  and  afterwards  the  said  William 
Taylor  died,  and  the  said  Elizabeth  took  to  husband  the  said 
William  Lampet,  and  afterwards  15  Nov.  anno  7  Jac.  John 
Morrice  the  elder  died,  after  whose  death  the  said  William  and 
Elizabeth  entered  into  the  said  house  and  half  acre ;  and  made 
the  lease  to  the  plaintiff  mentioned  in  the  declaration,  by  force 
whereof  the  plaintiff  entered  and  was  thereof  possessed  till  the 
defendant  ejected  him*  Et  si  super  tola  materia  the  said  Mar- 
gery was  guilty  or  not,  was  the  question.  And  this  case  was 
oft;entimes  in  several  terms  argued  at  the  bar,  and  now  this  term 
by  the  Judges;  and  the  effect  of  all  their  arguments  was,  first, 
in  every  matter  in  law  status  quastionis^  causa  dubitationisy  the 
cause  of  doubt  or  question  b  first  to  be  considered ;  and  in  this 
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(rt)  Moor  655.  case  the  cause  of  the  doubt  is,  forasmuch  as  the  whole  term  sub 
T^^'^no'^Jn     tnodo  is  in  John  Morrice  the  father,  and  he  shall  be  punished 

Jac.  198. 460,  ,  .  r-iii-.         i.*»»* 

461.  Swinb.  for  wnste,  and  an  <iction  or  debt  lies  against  him  for  the  rent,  as 
134. 135. 8  Co.  it  was  resolved  by  the  whole  court  in  this  case.  Fide  Weldon's 
Koi?*Rep^2i8.  ^^^^  *"  Plow.  Com.  524-.  a.  b.  ace.  If  the  said  grant  or  release 
320. 2  Biowni.  made  to  the  said  John  Morrice  the  father,  then  being  possessed 
173.  Cr.  E'.  of  the  whole  term  as  aforesaid  can  bar  the  said  Elizabeth,  be- 
209.  cause  she  hath  but  a  possibility,  and  neither  interest  or  right  in 

r6) 8 Co. 96.  a.  possession,  reversion  or  remainder?  and  that  was  the  great 
(c)^i  Roll.  6v!0.  question  of  the  case.  But  two  other  questions,  as  appear  after- 
BridVman  sk  wards,  were  moved  in  the  case,  which,  without  difficulty  were 
Cr.  Kl.  504.  resolved.  This  case  of  a  devise  of  a  lease  for  years  to  one  for 
pi^'^d^tts*'     life,  and  after  his  death  to  another  during  the  residue  of  the 

terra,  hath  produced  septem  qmsstiones  vexatas  4*  spinosas.  1. 
Where  one  When  a  man  being  possessed  of  land  for  years  devises  the  use 
hmTforteIrs  ^^  Profits  of  the  land,  or  the  land  itself  to  one  for  life,  and  af- 
(Icvi^esthense  terwards  to  another  during  the  residue  of  the  term,  if  the  de- 
or  profits  of  vise  of  a  chattel  after  the  death  of  the  first  devisee  was  good| 
the /and  itself  ^"^  adjudged,  as  appears  in  Manning's  case,  in  the  Eighth  Part 
or  the  terra,  '  of  my  Reports,  that  such  (a)  executory  devise  was  good.  And 
[  *  47  b.  ]  so  it  was  heUpertotam  curiam  *in  the  argument  of  this  case- 
to  one  for  life,  The  second  question  hath  been,  if  the  executory  devise  after  the 
anoiher*^8uch  ^^^^'^  &c.  be  good,  when  the  term  itself  («nd  not  the  use  or  oc- 
exeentoVy  cupation)  was  deyised  to  the  first  for  life,  &c.  and  afterwards  to 
devise  is  good,  others;  and  adjudged,  that  in  such  case  also  the  executory  de- 
vise was  good,  as  in  the  said  case  of  Manning  appears  ;  and  so 
it  was  resolved  in  the  orgument  of  this  case  by  all  the  Justices. 
The  first  de-  The  third  question  hath  been,  if  the  first  devisee  after  assent 
baTthT"he*ex-  "^^^'^  by  the  executor,  might  (6)  bar  the  executory  devise,  being 
enitorydcvise.  but  a  possibility  or  not ;  and  adjudged  hecould  not:  and  so  was  it 
The  assent  of  unanimously  agreed  in  the  argument  of  this  case  (a).  The  fourth 
thefirst^devise  question  has  been,  if  the  assent  of  the  executor  to  the  first  de- 
is  an  assent  also  vise  (r)  should  enure  to  the  other;  forasmuch  as  he  has  it  by 
to  tiie  second,    executory  devise,  and  not  by  remainder :  and  adiud£:ed  it  should : 

It  the  devise  ,        ./  '         i  '^  •     *u  \    t.l-  /   \ 

is  to  the  ex-       ®""  ^"  *^  ^^^  granted  per  omnes  in  the  argument  ot  this  case  (b). 

eciitor  for  The  fifth  question  hath  been,  when  the  devise  is  ut  supra  to  the 

life,  and  after-  executor  for  life,  and  afterwards  to  another,  &c.  and  the  execa- 

other,  and  tiie  ^^^  cntereth  (d)  generally ;  it  hath  been  adjudged,  that  he  shall 

executor  en-  have  it  as  executor,  which  is  his  first  and  general  autliority,  and 

h^"i^u"h*^**^^'  not  as  legatory  without  claim  or  demonstration  of  his  election, 

it  as  executor  although  the  testator  were  not  indebted  to  any;  and  so  it  was 

although  the  ruled  in  the  court  in  the  argument  in  this  case  (c).     The  sixth 

ha*veYeft"iiT  ^"^stion  has  been,  if  such  executory  interest  might  be  granted 

debts.  to  a  stranger  during  the  life  of  the  first  devisee;  and  adjudged 

Such  execu-  it  could  not,  as  appears  in  Carter's  case,  cited  in  Fulwood's  case, 

^nnofbr**  ^"  ^^^  Fourth  part  of  my  Reports,  f.  66.  and  therewith  agreed 

granted  to  a  stranjrpr  during  the  life  of  the  first  devisee.  (d)  1  Roll.  619.  Cr.  El.  $23.  347, 

348.  Moor,  350, 331.  Goldsb.  185.  Plow.  520.  a.  Dy.  877.  pi.  .59. 1  Jones  59. 

(a)  Vid.  notes  (a),  (c),  (d).  Manning's  case,  *'  when  an  executor  takes  a  leaseJiald  for  life 

vol.  IV.  p.  331,  332.  *'  only,  his  entry  is  not  a  sufficient  assent,  but 

{b)\cq.  Adams  \,  Pierce,  3  P.  Willms.  12.  **  if  the  devise  be  absolutely,  to  bim,  entiyis 

Fo/ey  V.  Bumelly  4  Brown.  Pari.  Cas.  35.  "  sufficient."    Per  Gibbs^  fc.  J.  delivering  the 

(c)  Vid.  Doe  v.  Hayes,  7  Taunt.  221.  S.  C.  judgment  of  the  court. 
S  Marsh,  505.    •«  It  is  clearly  settled  that 


( 
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the  opinion  of  all  the  Justices  in  the  argument  of  this  case  (d). 
And  now  the  seventh  question  is,  if  such  (a)  possibility  may  be 
extinguished  by  grant  or  release  to  him  in  possession.  And  it 
was  ODJected,  that  the  said  possibility  could  not  be  released,  for 
inasmuch  as  an  estate  during  the  life  of  a  man,  is  more  than  any 
term  for  years ;  and  that  the  land  in  the  case  at  bar  is  devised 
to  John  Morrice  the  elder  for  his  life,  the  whole  tei'm  is  in  him 
determinable  by  his  death,  so  that  the  said  Elizabeth  had  nothing 
but  a  possibility  which  cannot  be  released ;  as  in  27  E.  3.  Exe- 
cution 130  and  {b)  25  Ass.  pi.  7-  If  conusee  of  a  statute  or 
recognizance  releases  to  the  terre-tenant  all  his  right  in  the 
land,  yet  he  shall  sue  execution ;  so  if  the  (c)  son  in  the  life  of 
his  father,  releases  the  disseisor  of  his  father,  and  afterwards 
the  father  dies,  this  release  shall  not  bar  the  son,  because  the 
son  in  the  life  of  the  father  had  but  a  possibility  (e).  And 
therewith  agrees  {d)  Littl.  c.  Releases  {e)  11  H.  4.  3 J.  a.  &  17 
E.  3.  87.  10  E.  2.  Confirm.  24.  And  it  is  put  in  13  E.  1.  tit. 
Confirm.  24.  as  a  maxim,  if  a  man  quit  claims  his  right  before 
the  right  falls  to  him,  the  quit  claim  is  void.  Fide  19  H.  6.  62. 
a.  And  therewith  agrees  Bracton,  lib.  2.  fol.  58.  b.  liem  vi- 
dend!  quando  quis  possit  confirmare ;  Sf  sciendum  non  priusquam 
JUS  ei  acciderit.  But  in  the  case  at  bar,  the  release  is  made  by 
tlie  husband  of  Elizabeth  ^before  the  right  or  interest  vested  in 
the  wife ;  and  as  Bracton  saith,  priusqimmjus  ei  accideriL  And 
it  appears,  that  it  is  but  a  possibility,  because  it  cannot  be  grant- 


(a)  2  BrowiiL . 

Whether  such 
excr'iitory  iiM 
tercsi  ran  be 
extinguished 
by  ^rant  or 
relea.se  to  him 
iu  possession. 

('/)l8Vin.3l6. 
Touch.  3»,'2.  S 
Roll.  MKi.  lir. 
•St'dt.MerchHiit 
25.  25  E.  3.  51. 
a.  b.  lir.  Kxec. 
S-^.Rr.  Release 
S7.  2  Brown!. 
174.  Co.  Lit. 
265.  a.  Hub. 
46. 

(c)  2  Brownl. 
174.  1  Co.  111. 
b. 

(d)  Co.  Lit. 
265.  a.  Lit. 
sect.  416.  Lib, 
1.  f.  111.  b. 
(e)Br.  Release 
10.  Br.  Feoff. 
ileTcrres  10. 

[  *  48  a,  ] 


(o)  Ace.  Poole  V.  Hotkey,  O.  Brid^m.  366, 
Such  executory  interest  may  be  assigned  in 
equity  for  a  valuable  consideration.  Duke 
of  Ckandosv.  Talbot,  2  P.  Wms.  608.  Wright 
T.  Wrigktp  1  Ves.  Jun.  409.  Kimpland  v. 
Courtney,  2  Freem.  250.  Theobalds  v.  Duffey, 
9  Mod.  102.  But  the  expectancy  of  an  neir 
presumptive  or  apparent,  the  fee  simple  being 
m  the  ancestor,  is  not  an  interest  nor  a  possi- 
bility capable  of  being  made  the  subject  of 
contract,  Carleton  v.  Sir  Wm,  Leighton,  5 
Meriv.  667.  And  contingent  and  executory 
estates  and  possibilities  coupled  \vith  an  in- 
terest are  devisable.  Moor  v.  Hawkins,  2 
Eden.  342.  GoodHtle  v.  Wood,  Willes.  91 1. 
Selwyny,  Selwyn,  S Burr.  1131.  S.  C.  1  Black. 
Rep.  251.  Roe  v.  Jones,  1  H.  Black.  30.  af- 
firmed on  error  3  T.  R.  88.  Roe  v.  GriMths, 
1  Black.  Rep.  605.  Scawen  v.  Blunt,  7  Vesey, 
300.  Perry  V,  Phelips,  17  Vesey,  188.  Also 
an  executory  interest  whether  in  real  or  per- 
sonal estate  is  transmissible  to  the  representa- 
tive of  the  devisee  when  such  devisee  dies  be- 
fore the  contingencv  happens,  and  if  not  be- 
fore disposed  of  wul  vest  in  such  representa- 
tive when  the  contingency  happens.  Pinbury 
V.  EUdn,  1  P.  Wms.  563.  King  v.  Withers, 
Cas.  Temp.  Talb.  1 17,  3  P.  Wms.  414.  Good- 
right  V.  Searle,  2  Wils.  29.  Peck  v.  Parrot, 
1  Ves.  236.  Feame.  Cent.  Rem.  552. — 
But  such  executory  interests,  &c.  are  not  de- 
visable, where  the  person  who  is  to  take  is 
iincertfdn.  Doe  v.  Tondmson^  2  M.  &  S,  170. 


It  is  said  arguendohy  Lawrence,  Scrjeant,Z>otf 
V.  Polgrean,  1  H.  Black.  540.  that  it  is  now  hold- 
en  that  executory  interests  are  assignable,  trans- 
missible, and  descendible.  It  is  also  said  by 
Serjeant  WUUams,  n.  (8)  Purefoy  v.  Rogers,  2 
Saund.  388.  1.  "  It  seems  now  to  be  cs- 
"  tablished,  notwithstanding  some  old  opi- 
**  nions  to  the  contrary,  that  contingent  and 
"  executory  estates  and  possibilities,  accom- 
'•'  panied  with  an  interest,  are  descendible  to 
''  the  heir,  or  transmissible  to  the  represent- 
"  ative  of  a  person  dying,  or  may  be  granted, 
"  assigned,  or  devised  by  him  before  the  con- 
"  tingency  upon  which  they  depend,  takes  ef- 
"  feet.*'  If  it  is  meant  that  such  interests 
are  assignable  at  law,  the  position  is  di- 
rectly contrary  to  LampeCs  Case,  and  Pode  v. 
Haskey,  ubi  sup, ;  and  is  not  supported  by  any 
decided  case,  although  several  dicta  are  to  be 
met  with  to  that  effect.  Vid.  the  authorities 
cited  by  Serjeant  Williams  in  his  note  vbi  sup, 
and  vid.  Davies  and  others  v.  Buuh  and  others, 
1  Mc.  Clel.&  Young,  58. 

(e)  Vid,  iSr<?a/ V.  Sheffield,  1  Brownl.  109. 
S.  C.  Yelv.  192.  Touch.  32\.Morie\,  Falkner, 
1  Anstr.  U.  S.  C.  3.  T.  R.  365.  Carlton  v. 
Sir  Wm,  Leighton,  3  Merivale,  667.  But  if 
an  heir  apparent  levy  a  fine,  and  survive  the 
ancestor,  he  will  be  bound  by  estoppel,  and  the 
right  extinguished.  Edwards  v.  Rogers,  W, 
Jones,  456.  Helps  v.  Hereford,  2  fi.  &  A. 
242.  and  vid«  Bac.  Ab.  Release  H.  note  (a  i.) 
Albany*8  case,  vol.  i.  p.  276. 
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ed  or  assigned  to  another,  as  it  was  adjudged  in  {a)  Carter's  case, 
no  more  than  a  rectory  which  is  appropriate  in  Juturo  after  the 
death  of  an  incumbent,  can  be  demised  in  the  L'fe  of  the  incum- 
bent, because  it  is  but  a  possibility,  as  it  is  held  in  8  El.  Dy. 
Hor/s  case  244,  (6).  And  Hoe's  case  in  the  Fifth  Part  of  my  Reports,  fo. 
^^^^  *  70,  71.  was  strongly  urged,  where  the  case  was,  that  in  an  action 

(n\  «  Brow  1  ^^  ^^^^  brouglit  by  Hoe  in  the  King's  Bench,  Phelix  Marshal 
m.i  BnUt.'  ^^s  bail  for  the  defendant,  and  afterwards  before  any  judgment 
19«,  19J.  Cr.  given,  Hoe  released  to  Marshal  all  actions,  duties,  and  {c)  de- 
Jac.  510.  mands,  and  afterwards  iudirment  was  given  against  the  defendant, 

(6)  Dy.  944.  a.  <^"d  on  his  default  a  Scire  factas  issued  agamst  the  said  Fbeltx, 
pi.  60.  6  H.  7.  who  pleaded  the  said  general  release,  upon  which  the  plaintiff 
^J:**;^5%..  demurred.  And  it  was  adjudged,  that  the  release  should  not 
362.  b.  Br.  bar  the  plaintiff,  because  before  judgment  it  was  but  a  mere 
Appropriaiion  possibility ;  and  therefore  as  the  book  saith,  it  could  not  be  re- 
6. Plow. 449.  u  leasee],     go  in  j},^  ^^^^  ^t  bar  before  the  death  of  John  Morrice 

the  elder,  Elizabeth  had  but  a  mere  possibility ;  and  therefore 

The  exerntory  Jt  could  not  be  released.     But  it  was  resolved  per  totam  curiam^ 

InirVed  by  the  ^^^^  ^^^  ^^^^  (^)  release  had  barred  the  said  Elizabeth  to  claim 

release  to  the  any  thing  in  the  said  lease,  after  the  death  of  the  said  John 

exf ciitor  in  Morrice  the  elder.     And  first  was  observed  the  great  wisdom 

(  \fic  ®"^  policy  of  the  sa^es  and  founders  of  our  law,  who  have  pro- 

b.  1  Brown?.*  vided,   that  no  posj^ibility  (^),  right,  title,  nor  thing  in  action, 

80.116.  '2  Roll,  shall  be  granted  or  assigned  to  strangers,  for  that  would  be  the 

J '^'^^o  ^flfi  occasion  of  multiplying  of  contentions  and  suits,  of  great  op- 

48?!  Lit.  Bert!  P^ession  of  the  people,  and  chiefly  of  terre-tenants,  and  the  sub- 

508.!;Roli.4()6,  version  of  the  due  and  equal  execution  of  justice.     And  as  they 

iS  ^u%  ^®""^'  ^®  granted  by  the  act  of  the  party ;  so  a  right  in  action 

Am!  5.  5  E.  4.  shall  not  be  transferred  by  act  in  law,  as  to  the  lord  by  (/*)  es- 

42. 14  H.  8. 9.  cheat,  neither  shall  the  lord  (g)  of  a  villain  have  things  in  ao- 

Hfsfkde^a  ^^°"'  ^^  appears  in  22  Ass.  pi.  S7,  &c.     Also  it  is  resolved  in 

90.  Hob.  216.  the  Marquis  of  Winchester's  case,  in  the  Third  Part  of  my 

Noy  26.  Hut.  Reports,  f.  2.  b.  that  by  the  general  words  of  an  act  of  attain- 

a78.^YcW.^'2i4  ^^^  ^^  treason,  by  which  all  lands,  tenements,  rights  and  here- 

215.'  Cr.  Ki.    '  ditaments  of  the  person  attainted  are  given  to  the  Kinff :  yet  no 

^1,552.  Lit  right  (A)  to  land  in  action  is  ffiven  to  the  King,  and  all  that  was 

Winch.  56.  ^^^  ^'^®  quiet  and  repose  of  the  terre-tenants.     But  all  rights, 

Ailrightu,  titles  and  actions  may  by  the  wisdom  and  policy  of  the  law  be 

titles,  and  ac-  released  to  the  terre-tenant,  for  the  same  reason  of  his  repose 

rt^eaied^to  th  ^^^  quiet,  and  for  avoiding  of  contentions  and  suits,  and  that 

terre-tenant ;  every  one  may  live  in  his  vocation  in  peace  and  plenty.     And 

therefore  a  therefore  a  right  or  title  to  freehold  or  inheritance  (for  here  it 

[  •  4?8  b .  ]  is  not  spoken  of  collateral  ^powers)  be  it  in  prtesenti  or  Jvturoj 

PalVtioi^'''  may  be  (1)  released  in  five  manners.     1.  To  the  tenant  of  the 

futuro  to  free-  freehold  in  fact,  or  in  law,  without  any  privity.     2.  To  him  in 

hold  or  in-  remainder,     3.  To  him  seised  of  the  reversion  without  any  pri- 

way^be^ri  ^'^5' »  ^"^  *"  estate  cannot  be  enlarged  without  privity.    4.  To 

leased  in  five  him  who  has  right  only  in  respect  of  privity,  as  if  the  tenant  be 

manners.  disseised,  the  lord  may  release  his  services  in  respect  of  the  pri- 
vity and  right,  without  any  estate.     5.  In  respect  of  privity  ouly, 

fd)  1  Jones  17. 

Cr.  Cur.  479.  (e)  Co.  Lit.  266.  a.  b.  2  Roll.  Rep.  319.  (/)  Godb.  SlO.  (g)  Br.  ChoJie  in  Action  8. 
Br.  Garranty  45.  Doctor  and  Student  139.  b.  Br.  Vouch.  132.  1  Co.  136.  a.  Co.  Lit,  117.  a.  t 
Roll.  733.  Br.  Vilenage  37.  (fc)  Hob.  34J?.  Moor  125.  2  RoU.  Rep.  31 9.  (0  R^jrm.  146.  Co.  Lit 
S&8,  M, 
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without  Tight;  as  if  (a)  tenant  in  tail  makes  a  feoffment  in  fee,  (1)2  Roll. Rep. 
the  donee  after  the  feoffment  has  no  right;  and  yet  in  respect  4^'co.  Lit.  * 
of  the  privity  only,  the  donor  may  release  to  him  the  rent  and  ^68.  a.  269.  a. 
all  services,  saving  fealty :  so  the  demandant  may  release  to  the  Godb.3i3,3i4. 
vouchee  in  respect  of  privity  only,  but  no  estate  can  pass  by  re-  ^  ^l^^^.  \^ 
lease,  but  to  him  who  hath  an  estate  in  privity,  and  not  in  re-  (6)  Sect.  454. 
sped  of  the  right  or  privity  only.    Vide  Litt  {b)  c.  Releases  10.5,  J^lf  p  ^'.If  u 
106,  a.  b.     19  H.  6-  17,  23.  14  H.  8.  8.    7  E.  4.  IS.     14  H.  4,  (|.)  wi^dusV. 
38.    1  H.  5.  Grant  43.    7  E.  4.  27.   5  E.  4.  1.   5  E.  *.  3.    43  (/)2Co.95.b. 
K  3.  8.   31  E.  3.  Gard  116.    13  H.  4.  Confirm.  20.   20  H.  6.  ^iX^^'^'^' 
29.  8  BL  4.  5.  7  E.  4.  13.  9  H.  7.  25.  18  E.  3.  12.  5  E.  3.  36.       *  * 
7  E.  3.  46.  22  H.  6.  12.  (c)  Litt.   114.  b.      So   if  the  tenant  aSient 
makes  a  feoffment  pending  the  writ,  the  {d)  release  of  the  de^  pending  the 
mandant  to  him  is  good  in  the  respect  of  the  privity.     And  if  u"Jl*  j**®*** 
lessee  for  years  be  ousted,  and  he  in  the  reversion  disseised,  and  niandant  to 
the  disseisor  makes  a  lease  for  years,  the  lessee  who  was  ousted  him  \%  ^ood. 
may  release  to  tlie  lessee  of  the  disseisor,  and  yet  there  wants  ^^II^^q\ 
privity ;  but  the  disseisee  cannot  release  to  him,  because  he  hath  ousted  to  the 
no  freehold.     49  E.  S.  31.  v.   19  H.  6.     And  the  said  release  ieweeof  the 
hath  extinguished  the  future  interest  of  the  said  Elizabeth,  for  ^"Jj**®**  ** 
divers  reasons  W.  The  reasons 

why  the  release  has  extmgaished  the  interest. 

1.  Because  it  is  of  a  future  interest  in  a  chattel,  which  as  it  The  first  rea- 

may  be  more  {f)  easilv  created  than  a  freehold  ;  so  it  may  be  /J? Sect.  648. 

more  easily  determined.     And  therefore  if  a  man  makes  a  lease  Co.  Lit.  345.  a. 

for  years,  and  that  upon  non-performance  of  a  collateral  condi-  ^.^  V'^'^' 

tion  that  it  shall  be  void,  the  grantee  of  the  reversion   shall  (i)  Co  "cit.  45. 

take  {g)  advantage  thereof  by  the  common  law  :  but  otherwise  it  a.  is  Roll.  64. 

is  of  a  lease  for  life  upon  the  like  condition,  for  the  one  may  (O^^alm.  48i 
more  easily  be  determined  than  the  other.     And  if  lessee  for 
1000  years  be  ousted  by  the  lessor,  and  he  makes  a  lease  for  two 

years,  the  lessee  for  1000  years  may  release  to  him  (f).  But  if  the  A  freehold 

lessor  dij«seises  his  lessee  for  life,  and  makes  a  lease  for  10,000  f*""?t  merffe 

years,  the  lessee  for  life  cannot  release  to  him,  for  a  freehold   is  years.  "^"^ 
higher  than  to  merge  in  a  chattel. 

2    Littl.  (A)  saith,  c.  Discont.  f.  144.  That  it  is  a  mnxim  in  Thesecoud 

law,  that  land  in  fee-simple,  &c.  may  be  charged  by  one  way  or  rea»on- 
other :  so  it  was  said,  that  it  was  a  maxim  in  law,  that  every 
right  or  title,  or  interest,  inpriPsentiorJuturOf  by  the  (/)  joining 
ot  all  who  may  claim  any  such  right,  title,  or  interest,  may  be 

barred  or  extinguished,  and  therefore  upon  the  maxim  ^which  [  *  49  a.  ] 

Littleton  puts,  it  was  concluded,  that  if  at  the  common  law  the  At  common 

donor  and  donee  in   tail  had  (i-)  joined  in  a  grant  of  a  rent*  'aw,  jf  donor 

charge,  and  afterwards  the  donee  had  died   without  issue,  and  joinedTn*^a  ** 

the  land  had  reverted  to  the  donor,  he  should  hold  it  charged,  grant  of  a  rent 

and  yet   Ire  had  but  a  {/)  possibility  at  the  time  of  the  charge  fu**?®*  ""^.  . 

made:  but  all  those  who  had  estate  or  interest  in  prasenti  or  witiioatusue 

JtUurOy  joined  in  the  charge :  a  fortiori^  if  they  had  joined  in  a  the  donor 

lease  for  years,  and  the  donee  had  died  without  issue,  the  lease  JheUnlT'i*^ 

is  good  against  the  donor.    So  upon  the  second  maxim,  if  in  the  ed. 


(r)  This  passage  seems  to  be  aa  authority     merge  in  a  term  of  years.    Upon  this  subject 
for  the  doctrioe  that  a  term  of  years  will     vid.  Yin.  Abr.  Merger.  3  Prest.  Conv.  301. 
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(a)  Poph.  50.  case  at  bar  John  Morrice  the  elder,  and  Elizabeth  had  joined  in 
win^fh  sT.^'  a  deed  of  assignment  to  another,  without  question  it  had  utterly 
Lane  38.  9  Co.  barred  the  said  Elizabeth,  for  no  bther  had  interest  either  in 
140.  a.  142.  a.  pr(csenti  or  /«  Jttturo^  but  those  who  joined  in  the  grant.  So 
5Co.*id.^af       when  the  husband  of  Elizabeth  releases  to  him  in  possession, 

both  consented  to  it,  one  in  releasing,  the  other  in  accepting  of 

it :  and  in  the  case  when  both  join  in  the  grant,  it  is  the  grant 

of  him  who  has  the  term,  and  the  release  or  confirmation  of  the 

other.     Vide  {a)  Mayow's  case  in  the  First  Part  of  roy  Reports 

f.  146.  b.  a  notable  case  to  this  purpose.     And  Pas.  4.  E.  6.  in 

Com.  Banco  as  the  Chief  Justice  said,  he  had  seen  a  i:eport,  it 

Lease  for  21      Was  held  by  Mountague,  Hale,  Molineux  and  Brown,  Justices 

years  if  lessee    of  the  Common  Pleas,  that  if  a  man  makes  a  lease  to  another  for 

Itve^^L^orTn^  twenty^one  years,  if  the  lessee  shall  so  long  live,  and  the  lessor 

lessee  join  in      and  lessee  join  in  a  grant  by  deed  of  the  term  to  another,  and 

a  grant  by         afterwards  the  lessee  dies  within  the  term,  the  grantee  shall  enjoy 

te^rmtoan^        ^^^  \^T\A  during  the  residue  of  the  term  absolutely.     So  in  the 

other:  the        Case  at  bar,  where  the  interest  of  John  Morrice  the  elder  was  de- 

graotee  shall     terminable  by  his  death,  now  this  release  has  made  his  interest 

for  the  residue  absolute  during  all  the  residue  of  the  term.     And  if  cesty  que  use 

of  the  term,       after  the  stat.  (6)  i  R.  3.  and  before  the  stat.  27  H.  8.  had  dis- 

althoagh  the      seised  the  disseisor  of  his  feoffees,  now  the  use  is  suspended,  and 

depends  in  possibility  to  be  revived  by  the  entry  of  the  feoffees, 
and  yet  if  he  makes  a  feoffment  in  fee,  it  is  good,  and  shall  bind, 
in  respect  that  the  law  has  consideration  of  this  possibility  of  the 
use. 
TliirJ  reason.  3.  Quando  diversi  desideiantur  actus  ad  aliquem  staium  perfici- 
(6)  Post.  123.    endum.  plus  respicit  lex  actum  orisinalem^  when  to  the  perfection 

a   h    1<tl     h  f  •  ■•  t  •  •    •  1 

1  R  3  c  1  ^^  estate  or  interest,  divers  acts  or  things  are  requisite,  the 

1  And.  86.320.  law  has  more  regard  to  the  original  act,  quia  (c)  cujusque  ret  po- 
331.  333,  Soi.  tissima  pars  est  principium^  for  that  is  the  fundamental  part  on 
88?a.  i23*a.  b.  ^''^*^''^  ^^^  ^^^  Others  are  founded.  In  this  case  at  bar  three 
128.  b.  129.  a.  things  are  requisite  to  the  perfection  of  the  interest  of  Elizabeth : 
131.  b.  132.  a.  the  devise  (in  which  is  included  the  death  of  the  devisor)  and 
147.  b.  2  And.  ^^'^^  *^  ^^^  fundamental  part;  the  assent  of  the  executor,  which 
74. 87. 136.  also  appears  afterwards,  was  given  in  the  case ;  and  the  death 
SN  ft^h  ^^^  ^^  ^^^  ^^*^  devisee :  and  therefore  this  case  may  filly  be  re- 
(d)t  Co.  93.  a.  sembled  to  the  case  of  dower,  when  a  man  seised  of  lands  in  fee, 
Flow.  363.  a.  or  In  fee-tail  general,  takes  a  wife,  to  the  perfection  of  the  dow- 
Co.  Lit.  31.  a.  er(£/)  two  things  are  requisite,  lawful  matrimony  and  the  death 
(r)M.6.  E.2.  of  her  husband:  for  notwithstanding  her  husband  is  seised  in 
[*  49  b.  ]  fee,  and  *the  marriage  is  lawful,  yet  she  has  but  a  possibility  of 
Dower  14").  dower  till  the  death  of  her  husband  ;  in  the  same  manner  as 
a^Poj»ti"99^^.  Elizabeth,  has  but  a  possibility  till  the  death  of  the  first  devisee : 
Cr.  Jac.  333.*  and  therefore  in  6  E.  2.  {e)  Dow.  145.  and  19  E.  2.  Dower  165. 
lvio.53.pl.  154.  where  it  is  held,  that  in  a  writ  of  Dower  brought  by  the  wife, 
6  Co.  124. a.  ^  £jj^^  levied  by  the  husband  and  wife  is  no  bar;  and  the  reason 
If  hnsband  there  given  is,  because  before  the  death  of  the  husband  the  wife 
a"inr\he*wUe  '^^^  ^^  right  of  action ;  and  therefore  by  the  rule  of  the  court 
is  barVed  of  issue  was  taken,  that  the  wife  at  the  time  of  the  fine  levied  had 
her  dower.        nothing  but  as  wife.     And  the  opinion  of  Plow,  in  Stowel's 

case  {/)  373.  a.  is  as  follows :  note  reader,  that  in  my  opinion,  if 
p^jji"**^^^*^^  the  husband  levies  a  fine,  with  proclamations,  and  five  years 

pass  after  the  proclamations,  the  wife  shall  not  be  bound  to  five 
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years  after  the  death  of  the  hnsband,  bat  is  at  large,  and  not 
touched  by  the  purvie>^  of  the  act  of  (a)  4  H,  7.     For  the  pur- 
view was  against  those  who  had  right  at  the  time  of  the  fine 
levied,  or  had  future  right  after  upon  a  cause  arising  before ;  to 
whicli  future  right  wrong  was  done  before  the  fine,  or  by  the 
fine,  &c.  but  here  in  case  of  dower,  the  title  is  accrued  all  after 
the  fine,  5.  by  the  death  of  the  husband,  for  till  the  death  no 
title  was  consummate :  and  the  other  two  points,  s,  intermarriue 
and  seisin  of  the  husband  are  not  of  any  moment  without  the  • 
third,  so  that  all  the  three  points  are  but  one  cause  after  the 
fine.     But  at  this  day  the  said  books  of  6  &  19  E.  2.  are  not 
held  for  law :  for  now  no  question  is  made,  but  that  if  the  hus- 
band and  wife  levy  a  fine,  the  wife  is  barred  of  her  dower  for 
two  reasons.     !•  Because  the  intermarriage  and  seisin  are  the  The  reasons 
fundamental  causes  of  dower,  and  the  death  of  the  husband  but  ^^^®^* 
as  an  execution  thereof.     2.  All  those  who  have  estate  or  title, 
or  claim,  join  in  the  assurance,  and  therefoi*e  in  such  case,  if 
the  husband  and  wife  have  granted  a  rent  by  fine  out  of  the 
land,  or  have  made  a  lease  for  years,  rendering  rent  to  the  hus- 
band and  his  heirs,  and  afterwards  the  wife  recovers  dower,  she 
shall  hold  it  charged  with  the  rent  and  with  the  term,  according 
to  the  maxim  which  Littleton  puts  before.    And  the  opinion  of 
Plow,  aforesaid  is  not  held  for  law,  as  appears  in  6  £•  6.  (b)  Dy. 
72.  and  in  Damport's  case  in  5  EI.  (c)  224.  Dy.  it  appears,  it 
was  adjudged  to  the  contrary  in  4  H.  8.  and  now  common  ex- 
perience without  contradiction  is  against  it.     And  {d)  Litt.  €• 
Conditions,  f.  83.  holds,  that  if  feoffee  upon  condition  takes  a 
wife,  the  feoffor  may  enter  for  the  condition  {e)  broken,  and  the 
reason « is,  because  the  law  hath  principal  regard  to  the  original 
and  fundamental  cause:  and  yet  it  may  be  said,  that  the  title 
of  dower  is  not  consummate  till  the  death  of  the  husband,  and 
that  peradventure  the  wife  may  die  before  the  husband.     So  in 
the  case  at  bar,  the  devise  and  assent  of  the  executor,  are  the 
original  and  fundamental  causes  of  the  interest  of  Elizabeth,  and 
the  death  of  John  Morrice  the  elder  is  but  a  mean  to  produce 
it  in  *  possession,  but  that  gives  nothing,  but  all  the  inter^t  ac-   [  *  50  a. !] 
crues  by  the  devise^  and  is  executed  by  the  assent  of  the  execu- 
tor ;  and  therefore,  as  well  as  in  the  case  of  dower,  it  may  be  re- 
leased. And  Sir  Anthony  Fitzherbert  in  bis  {/)  N.  B.  98.  holds,  A  fine  levied 
that  if  a  man  levies  a  fine  of  land  in  ancient  demesne  at  common  of  knd  held  in 
law  to  another,  now  the  lord  in  ancient  demesne  shall  have  a  |||^ne  mybe 
writ  of  disceit  against  him  who  levies  the  fine,  and  him  who  is  avoided  by  tke 
tenant,  and  thereby  be  shall  annihilate  the  fine,  and  the  conusor  lord,bywritof 
shall  be  restored  to  his  possession  and  title  which  he  had  given 

(a)  4  H.  7.  c. 
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Fioen,  8.  Hob.  334.  (6)  Dy.  72.  pi.  3.  Co.  Lit  .S26.  a.  Moor  53.  pi.  154.  8  Go.  72.  b.  1  RolL  Rep. 
91.  160.  11  Co.  63.  a.  (c)  Co.  Lit.  221.  b.  Dy.  224.  pi.  28.  Palm.  233.  2.  Co.  93.  a.  Golds.  148. 
(d)  Lit.  sect.  357. Co.  Lit.  221.  a.  b.  («)  Perk,  se^ct.  801.  Co.  Lit.  221.  a.  b.  222.  a.  2  Co.  59.  b.  79.  a. 
13  H.  7.  23.  b.  Br.  Condit.  26.  217.  44.  A«s.  26. 20  H.  6, 34.  b.  5  Co.  21.  a.  Cr.  £1.  450. 479.2  And. 
18.  Moor  452. 453.  Poph.  110.  Hatt.4e.  1  Roll.  547.  448.  3  Co.  29.  a.  b.  1  RolL  Rep.  168.(/)F.N.B. 
9(i.  a.Cr.Car.  478. 
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But  If  the  con-  by  the  fine  (g).  And  therewith  agree  (a)  21  E.  3.  20.  b.  &  (6) 
fiSi'?deL^^  7  H.  4.44.  a.  against  an  opinion,  obiier  in  (c)  17  E.  S.  31.  b. 
to  the  coDQsee  But  if  the  conusor  after  the  fine  releases  to  the  conusee  by  his 
inposseBsion  deed  being  in  possession,  or  by  his  deed{d)  confirms  his  estate 
estate  in™be"  ^"  ^'^®  land,  then  the  opinion  of  Fitzherbert  is,  that  the  conusee 
land,  the  con-  shall  retain  and  have  the  land,  notwithstanding  the  fine  is  avold- 
taT^h**!*  ^"  ®^'  because  this  release  or  confirmation  made  to  him  being  in 
although  the  possession,  makes  his  estate  firm  and  rightful  against  him  and 
fine  is  avoided,  his  heirs,  who  releases  or  confirms:  which  opinion  was  afiSrmed 
(a)  Fitz.  Dis-  fov  good  law  by  the  whole  Court  in  this  case ;  and  yet  after  the 
fhVR^'  '  '  ^^^  levied,  the  conusor  had  no  right  in  the  land,  but  only  a 
^)Br.  Duceit  possibility  to  have  the  land  again  after  the  fine  made  void  by 

writ  of  disceit  brought  by  the  lord  of  whom  the  land  is  held. 
i?'?*r*  f"***     ^^^  Warburton,   Justice,  cited  {e)  Grant's  case,  adjudged  in 
.  5^.  3  iuo^"'   this  Court,  Hit.  29.  EL  roe.  824,  where  the  case  was,  that  Wil- 
sii.  ttr.  liam  Grant  seised  of  land  in  fee  held  in  socage,  by  his  wil]  in 

Goldsb.  107.  writing,  devised  the  land  to  John  Grant,  son  of  his  brother, 
Devise 'of  land  ^ben  he  came  to  the  age  of  twenty-five  years,  to  have  and  to 
to  a  man  and  hold  to  him  and  the  heirs  of  his  body,  and  died,  having  issue 
the  heirs  of  his  Christian  his  daughter  and  heir,  who  married  William  Marsh, 
came  to  the  ^^^  ^^  issue  John;  and  the  said  John  Grant,  after  the  age  of 
age  of  25  twenty-one  years,  and  before  the  age  of  twenty-five,  anno  37  H*  8. 

vitw  o/fuil*'^"  '®^*^  *  ^^^  ^^^^  proclamations,  and  aft;erwards  he  attained  to 
age  and  before  bis  age  of  twenty-five  years,  and  had  issue  Margaret,  and  died : 
heatuined  S5,  if  the  estate-tail  in  futwro  and  contingency  at  the  time  of  the  fine 
hdd  the  e°- *  l^^l^  ^*s  barred  or  not^  was  the  question  ;  and  it  was  resolved, 
tate-taii  is  that  the  estate-tail  was  (jT)  barred,  and  yet  the  conusor  had  but 
barred.  g  mere  possibility  to  have  an  estate-tail  at  the  time  of  the  fine 

(c)  Fitz.  Dis-  levied:  and  that  by  force  of  the  words  of  the  statute  of(g) 
ceitsr.  32  H.  8.  c.  36.     ^^  AH  fines  levied  with  proclamations,  &c  of 

478^*^*  ^*''*  any  manors,  lands,  &c.  before  the  time  of  the  same  fine  levied  in 
(e)i  Leon. 944.  any  wise  entailed  to  the  person  or  persons  so  levying  the  same 
Cr.  El.  610.  fine,  or  to  any  of  his  or  their  ancestors,"  &c.  And  although  the 
(/)  3  ^?9o.  a.  ^^^  John  Grant  was  not  seised  by  force  of  the  tail  at  the  time 
Cr.  Car.  435.  '  of  the  fine  levied,  yet  by  reason  of  these  words  (^'  before  the  fine 
Cr.  Jar.  591.  levied-in  any  wise  entailed")  an  estate- tail  in  fiUuro  is  compre* 
Cr.  £1.610?'  bended ;  and  all  that  by  force  of  the  said  statute,  for  partes  finis 
[  *  50  b.  ]  nihil  habuerunt :  but  no  "^judgment  was  entered.  And  it  was  re- 
Hob.  «58.  333.  solved,  that  a  future  right  or  possibility  which  may  be  released, 
«f4  ^tf  L^^''''  ought  to  have  a  foundation  and  an  original  inception  as  is  afore- 
6S.  «t4. 3  '  SAid,  so  it  ought  to  be  a  necessary  and  common  possibility, 
Leon.  10.  which  in  Cholmley's  case  in  the  Second  Part  of  my  Reports, 

^^de^'lT'  ^'  ^^'  *•  ^*  '*  called  potentia  propinqua^  and  a  possibility  which 
Savil  84.  88.*  depends  on  the  death  of  a  man,  has  a  necessary  and  common  in- 
1  Biilstr.  33.  tendment ;  5.  necessary,  in  respect  that  all  the  sons  of  Adam 
Go'ws^ii^***'  must  die,  staitUum  est  hominibus  semel  mori ;  and  common  that 
3  Co.  51.  a.       the  death  may  happen  at  such  a  time  that  the  contingency  may 

Hob.  958. 

f  Co.  3f  •  a.  b.  9  Co.  140.  b.  11  Co.  75.  a. 


(•)  Vid.  Com.  Dig.  Ancient  Demesne^  £  t.      Zoueh  v.  Tfumpson^  1  L.  Raym.  177. 5  Cruise 
S  Yin.  Ab.  496.  et  seq.  Rex  v.  Meade,  2  Wils.      Dig.  1 16. 284.  903,  2nd  Edit. 
17.    Rejg  V.  ffadlow,  2  Black.  Rep.   1170. 
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take  efiect,  as  in  {a)  15  H.  7.  10.  b.   If  lands  be  given  to  a  mar-  Oraat  to  a 
ried  man  and  a  married  woman,  and  to  the  heirs  of  their  two  ^Sa married 
bodies  begotten,  it   is  a  good  estate-tail,  for  it  is  of  necessity  woman,  and 
that  death  will  follow,  and  it  is  a  common  possibility  that  one  ^9'  *J>®  ''®*"  ^^ 
will  die  before  the  other ;  so  that  marriage  may  follow,  but  in   boHies'bc- 
the  same  case  there  shall  not  be  a  (6)  possibility  upon  a  possi-  gotten,  is  a 
bility.     And  therefore  if  lands  are  given  (c)  to  a  man  and  two  ^^  esute- 
women,  there  the  law  will  not  intend  that  be  shall  first  marry 
the  one,  and  afterwards  she  whom  he  shall  marry  shall  die,  and 
that  then  he  shall  marry  the  other ;  and  therefore  in  such  case 
they  are  several  inheritances  at  the  beginning.     As  if  lands  be  If  land  be 
given  to  I  wo  men  and  their  wives,  and  to  the  heirs  of  their  bodies  ^^®"  *Vth^ 
begotten,  in  that  case  the  law  will  not  expect  second  marriages,  whre^and  tiie 
but  they  in  that  case  shall  have  joint  estates  for  life,  and  one  heirs  of  their 
husband  and  wife  shall  have  one  moiety  in  tail  in  common  with  '^oi^^'^^u 
the  other  husband  and  wife  of  the'other  moiety,  and  so  several  will  have^int 
inheritances,  and  therewith  agrees  24  E.  3.  29.  a.  for  otherwise  estates  for 
there  would  be  a  possibility  upon  a  possibility.     And  if(d)  a  Jrcrallnheiit- 
roan  gives  land  to  husband  and  wife  (now  it  is  an  apparent  pos-  ances. 
sibility  that  they  may  have  issue)  and  afterwards  they  are  di- 
vorced causa  prcpcontractus^  so  that  the  possibility  is  dissolved, 
the  law  will  never  expect  a  second  marriage,  for  by  the  divorce 
they  have  but  an  estate  of  freehold  ;  and  therewith  agrees  {e) 
4  H.  7*  16  &  !?•     A  woman  may  enfeoff  a  married  man  causa  A  woman  may 
matrimonii  pnelocuti^  for  it  is  of  necetisity  that  death  will  follow,   enfeoff  a  mar- 
and  it  is  a  common  possibility  that  the  wife  of  the  feofiee  will  caii8"matri- 
die  before  the  feoffee.     So  in  the  common  case  of  a  lease  for  monii  prslo- 
life(y);  the  remainder  to  the  right  heirs  of  J.  S.  then  alive,  *^"^*' 
the  remainder  is  good  for  the  necessary  and  common  intend-  /  x.|>  n  p 
roent.     But  the  case  at  bar  is  stronger  than  any  of  the  other  321.  Flu.  TaS* 
cases,  for  it  is  of  necessity  that  John  Morrice  the  father  will  die,  3i.Br.Tai]i6, 
and  it  is  more  than  a  common  intendment  that  he  will  die  within  2[ '^^^®  **' 
five  thousand  years,  for  by  the  civil  la\.'  longissimum  xnta  homin*  F.N.B.  «05.  h. 
temi/  est  cnif  an^ :  and  so  it  appears  that  in  our  law  there  hjus  1  Co.  120.  a. 
proprietatiSf  possession*  et  possibilitatis.  ®  p  ^*Ijl 

And  as  to  the  cases  which  have  been  urged  by  the  sergeants  20.  *b.  S5.  b. 
of  the  other  part     1.  As  to  the  release  of  the  conusee  in  {g)  (&ji  Roll.  Rep, 
27  E.  3.  &  25  Ass.  it  was  resolved,  that  the  books  were  good  H^'^^'  ^*^' 
law,  for  there  the  body  is  the  debtor,  and  not  the  land  but  in  (c)  Ck>.  Lit.  25. 
respect  of  the  body,  and  the  land  is  not  charged  with  the  *debt    £  *  51  a.  j 
till  executicm  sued ;  and  therewith  agrees  Plo.  Com,  72.  in  Sir  ^\^^  •• 
Thomas  Pope's  case ;  and  therefore  the  release  made  by  the  ^^^  ^  ut.^* 
conusee  of  all  the  right  in  the  land,  shall  not  bar  him  of  his  exe-  St.  a.f8.  a. 
cution.     And  it  was  agreed,  that  the  release  of  the  son  to  the  Ante  47.  b. 
disseisor  of  his  father  in  the  life  of  the  father  is  utterly  void,  (e)  7  H.  4. 16. 
because  the  son  has  no  right,  or  foundation,  or  original  incep-  ^'  )J'^-^r» 
tion  of  any  right  in  the  life  of  his  father.     And  the  rule  put  in  j^xAit  lu  Br. 
13  E.  1.  and  in  Bracton,  is  to  be  agreed  for  good  law,  if  it  be  Deraignment/ 
well  understood,  5.  that  he  who  releases  has  right,  or  a  founder  **f 'p  ^^'  ^^' 
tion,  or  original  inception  of  a  right.    And  as  to  {h)  Hoe*8  case,  (/)2  Co.  51. 
it  was  also  resolved  to  be  good  law,  for  there  the  thing  which  b.  Co.Lit.S4d. 
should  be  released,  was  utterly  uncertain  at  the  time  of  the  re-  ?*^fj^5,*^^*"* 

Execotioa  130.  25  Ass.  pi.  7.  Antea  47.  b.  2  Roll.  405.  470.  Co.  Lit.  265.  b.  Cr.  £i.  552.  (A)  Antea 
48.  a. 
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(a) Co.  lit..  lease  made;  for  he  who  becomes  bail  in  the  King^s  Bench,  is 
di\!'An^  not  bound  in  any  certain  sum,  nor  doth  any  certainty  thereof 
50.  b.'  appear  till  judgment  given  against  the  defendant,  and  therefore 

for  the  uncertainty  of  the  thing  that  should  be  released,  the  re- 
No  release  lease  of  all  actions,  duties,  and  demands  cannot  discharge  it.  It 
^  ^J^^^  was  further  resolved,  that  when  there  is  incertainty  in  ihe  per- 
an  nncertaiuty  aon,  no  release  can  be  made ;  and  therefore  if  a  lease  for  life  be 
in  the  person,  made,  the  (a)  remainder  to  the  right  heirs  of  J.  S.  and  the  lessee 
hnsbVnd^nd  ^  disseised,  and  the  eldest  son  of  J.  S.  releases  to  the  disseisor, 
wife  for  si  and  afterwards  J.  S.  dies,  the  release  is  void  ;  for  it  is  incertain 
yean,  remain*  whether  he  would  be  right  heir  at  the  time  of  the  death  of  his 
i^To^fo^/r*  ^^^^'  ^^^  *"  ^7  El.  iis  case  was  moved  at  bar  in  the  King^s 
veart;  the  Bench :  a  man  made  a  lease  to  husband  and  wife  for  twenty-one 
husband  can-  years,  the  remainder  to  the  (b)  survivor  of  them  for  twenty-one 
tenn."^"  ^  years,  and  the  husband  granted  over  this  term ;  and  it  was  held 
Y  1    85  y  Wray,  Chief  Justice,  and  totam  curiam,  that  the  grant  was 

(6)  Co.  Lit  46.  ^^'^  f^^  ^e  incertainty  of  the  person,  for  although  all  chattels 
b.  1  RoU.  944.  real  which  belong  to  the  wife  the  husband  may  dispose  of;  yet  in 
PoDh^'5^4  ^'^  ^^^^  neither  the  husband  nor  the  wife  has  any  thins  till  the 
Leon*  185.  survivor  (h).  And  in  the  R^ist.  Original  (r)  2S9.  b*  there  is  a 
Godb.  139.  FormmUm  brought  on  a  irift  in  such  form,  R.  dedit  W.  A  J,  tixori 
Hutt  17.  ^^  ^  /utredibus  de  carpare  aUerius  ipsorum  W.  ^  X  qui  diutius 

(c)  Co.  Lit  26.  viveret  exeuntibuSf  et  quod  post  mortem  W.  4f'  J*  prctfato  T.Jlio  et 
^  heredi  ejusd^  W.  quipned^  «/.  supervixit  descendere  debet,  ^c.    So 

elT.85.  ^j^^^  ^^  gift  was  to  the  husband  and  wife,  and  to  the  heirs  of 

the  body  of  the  survivor  of  them :  in  which  case  as  to  the  estate- 
tail,  there  is  an  uncertainty  in  the  person;  and  therefore  if  they 
make  a  lease  for  twenty-pne  years,  observing  all  the  circum- 
b!4 Leon.^ias.  s^^^^s  required  by  the  statute  of  32  H.  8.  yet  that  lease  shall 
^19.  '  '  not  bind  the  issue ;  for,  for  the  incertainty  of  the  person  of  the 
W^Co.  173.  survivor,  the  estate-tail  was  not  vested.  And  these  cases  in  my 
(/)4Co.^«.'a.  Reports  (d)  Albany's  case(tf),  Digjg's  case(/),  Rawlin's  case, 
\g)  1  Co.  146.  (g)  Mayowe's  case,  the  Rector  of  (A)  Chedington's  case,  and 
^^®^**-  ^-  •  Altharo's  case  (t),  were  affirmed  for  good  law  in  the  argument 
a.  Moor  478. '  ^^  ^'^^^  CBLse,  and  cited  to  prove  the  reason  of  this  rule  in  the  case 
(t78Co.i5<).b.  at  bar. 

22lSo^"^  *  *•  ^^  *®  ^'^  Elizabeth  had  died  before  the  first  devisee,  the 

r  •  ^1  1^^  •!  executors  or  administrators  of  the  said  Elizabeth  would  have 
ik)  10  Mod*.  ^^  ^be  residue  of  the  {k)  said  term  after  the  death  of  the  first 
4fi.  Moor  807.  devisee,  as  appears  in  the  said  case  of  (/)  Weldon  in  Plo.  Com. 
MO.'^fRon*'  which  is  a  great  proof  that  Elizabeth  herself  might  have  released 
916*.  *  such  interest,  which  by  her  death  might  come  to  her  executors 
(I)  Plo.  519.  a.  or  administrators.  But  words  make  a  plea;  for  if  I  am  disseised, 
arCo.Lit.^«85.  ^^^  ^  release  ail  actions  to  the  disseisor,  and  afterwards  the 
a.  s  Inst  40.  *  disseisor  dies,  I  notwithstanding  the  release  shall  have  a  writ  of 

entry  in  the  per  and  cui  against  the  heir  and  disseisor,  for  this 
action  was  not  in  esse  at  the  time  of  the  release  made,  and 
(m)  actio  nihil  aliud  est  quamjus  prosequendi  injudic^quod  sibi  de- 
betUTj  and  the  said  writ  of  entry  was  not  maintainable  at  tbe 
time  of  the  release,  no  more  than  if  I  had  died,  my  heir  should 


h)  Acc.  Pook  V.  Hasketf,  0.  Bridgm.  364.  Vid.  Doc  v.  Polgrean,  1  H.  Black.  54a 
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riot  be  barred  by  the  wiid  release  to  have  a  writ  of  entry  sur  («)  Co.  Lit 

dcsseisin  against  the  disseisor,  upon  a  disseisin  done  to  me.  Vide  ^^^•*' 

22  H.  6.  1.     If  one  bails  goods  to  another  and  afterwards  the  Bailor  releases 

bailor  releases  to  the  bailee  all  actions,  the  bailee  dies,  in  a  to  the  bailee 

writ  oi Detinue  brought  against  his  executors,  they  shall  not  take  all  actions, 

advantage  of  the  said  release,  for  that  determined  by  the  death  the  bailoMnay 

of  the  bailee,  and  the  action  given  against  the  executors,  is  a  have  detioae 

new  action  (althous:h  of  the  same  nature)  fi:rounded  on  their  own  "^a^^st  his  ex- 

detainer.  .  .  **"**•"• 

5.  The  legacy  or  devise  to  Elizabeth  is  in  esse  and  present,  The  fifth  rea- 
allhough  the  interest  is  infiUuros  and  therefore  the  legacy  or  fS*!  ^^ 
devise  may  be  discharged,  and  by  consequence  the  interest  it-  b;co.Lit.t9i. 
self;  for  [a)  qui  destruit  medium  deslruit  Jinem:  and  therefore  if  b.  Cr.  Jac iro. 
one  devise  to  one  20/.  when  he  comes  to  the  age  of  twenty-four  ^9^'  ^'  ^ 
years,  and  dies,  the  legatee,  after  the  age  of  twenty-one  years,  Dy!  air!  pi.  i. 
may  release  this  legacy  and  devise;  and  though  afterwards  he  i  Anderson 8. 
attains  to  the  age  of  twenty-four  he  shall  be  barred  thereof  (i),  NJBendMffi 
and  yet  by  a  release  of  all  suits  and  demands  it  is  not  released,  t  Roil.  404.  pi! 
As  if  a  man  by  indenture  covenants  to  do  a  future  act,  and  be-  l^*  Moor  54. 
fore  the  covenant  broken,  the  covenantee  releases  all  actions,  Nil5.  Ycir 
quarrels,  and  demands,  and  afterwards  the  covenant  is  broken^  156.  Hob.  tie. 
tne  said  (i)  release  is  no  bar  in  an  action  of  covenant,  because  W  *  ^'  ^^'  •• 
the  covenant  was  to  be  performed  infuturo;  but  a  release  of  Hott.  i?!    * 
all  covenants  had  been  a  good  bar,  for  the  covenant  was  in  esse  (^)5Co.70.  b. 
t^  prcesetiti ;  and  therewith  agrees  S5  H.  8.  {c )  Dyer  57.  and  (d)  gj"^**  ^^*  ^ 

4  £1.  in  Bendloe's  Reports,  which  case  is  cited  at  large  in  Hoe's  Boist.  23i'. 
case  aforesaid*  So  in  the  case  at  bar  the  devise  is  tn  prasenti^ 
although  the  performance  thereof  be  injitturoj  4*  qui  evertit  cau* 
sam  evertit  causatum  Juturum.  So  De  bonis  et  catallis  felonum  et 
fiigxtivcrum^  Sfc.  the  inheritance  is  in  esse,  although  the  accident 
be  incertain,  the  same  law  of  nomine  pcena,  relief,  et  similibus  9* 

*So  the  Chief  Justice  said,  that  although  no  assent  had  been  [  *  52  a.  1 

given  to  the  legacy,  yet  forasmuch  as  Elizabeth  claimed  by  ex-  Thoa|rh  no  as* 

ecutory  devise,  slie  might  in  the  life  of  the  first  devisee  have  »?"^'**dbeen 

released  the  devise  and  legacy.     Fide  Middleton's  case  in  the  devise ^ight^ 

Fifth  Part  of  my  Reports,  that  executors  before  probate  may  l^ave  been  re* 

release  a  debt,  because  althoui^h  they  cannot  have  an  action,  Itt*!!?  ^"/IV* 

,       .   ^       '       -  ^,  .       °     .      A  u«  I.   ^L  the  life  of  the 

yet  the  interest  ot  the  action  is  in  them,  which  they  may  re-  first  devisee. 

lease  (k). 

6.  It  would  be  inconvenient  that  such  manner  of  perpetuity  The  sixth  rea- 
should  be  made  of  a  chattel,  when  of  an  inheritance  neither  by  "^'>' 

act  executed  by  the  common  law,  nor  by  limitation  of  an  use, 

nor  by  devises  in  last  wills,  any  {e)  perpetuity  can  be  established.  (*)  ^^*  ^^^' 

And  if  it  should  be  allowed,  it  would  be  the  cause  of  conteii-  (/)Co.Iit46. 

tions,  suits,  and  other  inconveniences.    And  it  was  observed,  that  a* 

these  leases  for  so  many  hundreds  and  thousands  of  years,  (which 

were  made  in  truth  to  (y)  deceive  and  defeat  the  King  or  other 

lords  of  their  wards  or  other  lawful  duties)  are  many  times  un- 

(i)  In  what  cases  l^acies  payable  at  a  future     2  Jac  and  Walk.  459.  Skey  ▼.  Barnes ^  5 
time  are  vested  in  interest  in  the  l^tee,  and     Meriv.  5S5.     Preston  on  Lnegacies,  p.  65  et 
in  what  not,  vid.  Mr.  Cox's  note,  2  P.  W.  612.     sea.    Lowndes  on  Legacies,  163. 
Roper  on  Legacies,  chap.  5.  §§  1.  2.  note  g.         (k)  Vid.  M%ddletofC$  Case,  note  (b),  voL  m, 
Feame  Cont.  Rem.  552.  Bromhcad  v.  Hunt,     p.  56.  Hensloe't  Cete,  note  (g),  ante,  p.  68. 
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HmmmiMgUm 
Rudiford, 


(«)  «  8id«  167.    fbrtanate,  and  subject  to  be  lost  by  outlawry  or  other  forfeitures ; 

and  if  the  owner  thereof  dies  inteiitate,  the  ordinary  shall  grant 
administration,  whereby  women  will  lose  their  dowers,  men  their 
tenancies  by  the  courtesy,  and  many  oUier  inconveniencies  in 
subversion  of  the  common  law,  will  from  thence  ensue ;  and 
therefore  it  would  be  of  all  others  most  dangerous  to  make  a 
perpetuity  of  them. 

And  the  Chief  Justice  concluded   his  argument,  as  to  the 

principal  point,  with  a  judgment  in  this  Court.     Trin.  28  £1. 

8.  C[iLeoii.  Rot.  1974  (1674.)  between  (a)  Hammington  administrator  of 
92^wen  6.  Isabel  Oram,  plaintifi^  and  Rudyard  and  Mary  his  wife,  adroi- 
Anden.  i6t.  oistrator  of  Lawrence  Kidwell,  in  debt  on  bond  made  by  Law. 
Ooiildftb.59.  rence  Kidwell  to  the  said  Isabel;  which  bond  was  made  for  per- 
65],  l^^iMi.  oi  formance  of  covenants  in  an  indenture  betwixt  Lawrence  Kid- 
wife,  dMM  »akL  ^®U  and  the  said  Isabel :  and  the  case  was  such ;  William  Ham- 
renainder  mington  possessed  of  a  house  in  London  called  Hide's  House 
TlMi^nud^'  ^^^  ^^  years,  by  his  will  devised  the  profits  thereof  to  the  said 
Gaonot  be  Isabel,  during  the  time  that  she  should  continue  sole  and  a  wi- 
gr»nted  over  dow,  and  afterwards  he  devised  the  term  to  Reynold  his  son^ 
^dbwho!^  of  *"^  died,  1  Mar.  Isabel  by  the  assent  of  the  executor  entered, 
the  fint  de-  and  purchased  the  said  house  in  fee,  and  the  said  Lawrence 
visee.  and  will  Kidwell  bariniined  and  sold  by  the  said  indenture  the  said  house 
feated  by  the  ^  ^^^  ^^  Isabel  in  fee,  and  covenanted,  that  the  house  at  the 
firat  devisee  time  of  the  assurance  should  be  clearl v  discharged  of  all  former 
porobaaiiig  the  bargains,  sales,  titles,  rights,  and  all  other  charges.  The  der 
KUie  vendor  f^^Q^ant  pleaded  covenants  performed.  The  plaintiff  assigned 
of  the  inhe^i^  for  breach  the  said  devise  to  Isabel,  and  afterwards  to  Reynold  as 
[  *  52  b.  ]    aforesaid ;  and  that  after  the  said*  indenture,  Isabel  had  married 

aDce  cove-        Oram ;  whereupon  Reynold  entered,  upon  which  the  defendant 
nanta  wiUi  the     ,  j        a    j  •     *i.-  r  -   S  1      1     ,    rni 

first  devisee,     oemurred.     And  in  this  case  tour  points  were  resolved.  1.  That 

the  said  executory  devise  to  Reynold  was  good.  £.  Although 
the  whole  term  was  in  Isabel  quosque^  Sfc.  so  that  by  tlie  purchase 
of  the  fee-simple,  the  interest  of  Isabel  was  extinct;  yet  that 
did  not  defeat  the  executory  interest  of  Reynold  (l),  but  that 
r^irlred  of  all  ^^^^  ^^^  marriage  of  Isabel,  and  not  before,  he  might  enter. — 
former  titles,     3.  It  was  resolved,  that  Reynold  could  not  grant  his  interest 

over,  as  long  as  Isabel  was  sole.  4.  The  great  difficulty  of  the 
case  was,  forasmuch  as  the  said  Reynold  at  the  time  of  the  said 
covenant  had  but  a  possibility,  that  the  said  covenant  did  not 
extend  to  it :  but  it  was  resolved  that  the  said  covenant  did 
extend  to  it,  and  to  this  purpose  had  essence,  and  also  might 
be  forfeited;  and  judgment  was  given  fur  the  plaintiff  which 
judgment  strongly  proves  that  it  might  be  released. 
By  the  release  The  second  question  was  moved,  admitting  the  release  to  the 
^^thewbole  ^^^^  devisee  to  be  sufficient  to  extinguish  the  claim  and  future 
term  in  him  interest  of  the  said  Elizabeth,  if  it  would  amend  the  estate  of  J. 
absoiately.        Morrice  the  elder,  who  has  the  entire  term  in  him,  if  he  lived 


that  the  pro- 
perty at  the 
time  of  the 
assurance 
should  be 


rights,  and 
charges,  his 
covenant  ex- 
tends to  the 
executory  de- 
vise over. 


(l)  Vid.  Lee  v.  Lee,  Moor.  268.  It  has  been 
said  to  be  otherwise,  if  one  having  a  term 
devised  his  term  with  such  remainder  over,  for 
in  such  case  by  the  descent  of  the  inheritance 
on  the  first  devisee,  or  by  unity  of  possession, 
or  erant  or  forfeiture,  the  remainder  would  be 
dmated,    FearDe422.  But  this  proceeded  on 


a  disdnction  which  no  longer  exists  namely, 
the  strict  import  of  the  word,  "  term,**  legally 
comprehending  the  whole  interest  therein,  for 
now  even  in  a  deed  the  word  •*  term"  may 
mean  the  time  or  number  of  years.  Wright  v. 
Cartwright,  1  Burr.  282.  Evam  v.  Vavghan^ 
4  Bam.  and  Cress.  261. 
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so  long,  or  if  by  his  death  the  lessors  might  enter.     And  it  was 
resolved,  that  the  said  release  had  consolidated  and   perfected 
the  estate  of  the  said  J.  Morrice,  but  whereas  it  was  determin- 
able before  by  his  death,  now  he  has  the  whole  term,  during  the  /^n  ^^^  ^g  ^^ 
residue  of  it,  in  him  absolutely.  But  this  point  is  over-ruled  be-  (6)  lOCo.  144. 
fore  in  the  second  reason  in  the  report  of  the  case ;  in  {a)  4  E.  6.  ■•  ^  R<JI- ^00. 
it  was  said,  that  laxare  is  properly  to  set  prisoners  in  fetters  at  f^\  Reble 
liberty;  and  relaxare  is  to  ao  it  quickly,  and  metaphorici  relaxare  mt\ 
is  to  set  at  liberty  fettered  estates   and  interests,  and  to   make 
them  free  and  absolute. 

The  third  question  that  was  moved  in  this  case,  whether  there  When  the  first 
appears  any  assent  or  agreement  of  the  executor  in  this  case  to  <*«▼"««  "  "Iw* 
take  the  said  house,  &c.  by  force  of  the  devise.     For  it  was  iJ'iSeof the  "^ 
agreed  per  omneSf  as  it  has  been  said  before,  that  first  he  shall  esecntory  in- 
take it  as  executor.     And  it  was  resolved,  that  when  Wm.  Tay-  *««'«»'  made  to 
lor  and  Elizabeth  his  wife  per  scriptum  suumj  adspecialem  instant  qaest^amonnti 
iiam  et  requisittonem  prcedicf  Johan*  Morrice  senioris  (who  was  to  an  asseot  to 
executor  relaxaverunt^  S^c,  that  amounted  to  an  assent,  for  two  J5»(m"^*' 
reasons;  one,  because  he  requested  it,  which  implies  an  assent. 
2.  He  accepted  it,  and  that  likewise  implies  an  assent,  (&)  non 
enim  refert  an  quis  assensum  suum  prabet  verbis^  an  rebus  ipsis  et 
factis^  as  44  E.  3.  Fines  37.  and  Lit.  Cap.  Attornment  (m).     If 
the  husband  accepts  a  grant  of  the  reversion,  8cc  it  amounts  to 
an  attornment;  and  in  {c)  37  H.  6.  17.  b.  he  who  has  inieresse 
termini  J  so.  a  future  interest,  *  cannot  by  express  words  surren-    [  *  58  a.  ] 
der  it ;  but  an  acceptance  of  a  new  lease  will  merge  it.     And  in  ^°  accept- 
7  E.S.  50.  b.  the  lord  demanded  a  heriot,  and  the  heir  delivered  fcwe  will"**' 
a  beast,  in  which  he  himself  had  property  in  his  own  right  to  the  merge  an  to- 
lord,  it   amounted   to   a  gift.     And  afterwards  in   this   term  teresseter- 
judgment  was  given  and  entered,  quod  qucrens  nihil  capiat  per  ""''^' 

'   ^  b.  Fiti.  Sur- 

render 3.  Br.  Surrender  Sl. 


(m)  The  assent  of  an  executor  to  his  own 
legacy,  may  be  implied  as  well  as  express,  as  if 
he  say  he  will  have  it  according  to  the  will. 
Garrett  v.  Littery  1  Lev.  25.  So  if  a  term  be 
devised  to  A.  the  executor  for  life,  and  after- 
wards to  B.  if  he  say  that  B.  is  to  have  the 
estate  after  him,  that  is  a  sufficient  assent  to 
his  own  legacy.  So  if  he  take  the  profits  to 
his  own  use,  or  by  deed,  reciting  that  he  has 
a  term  for  years  by  devise,  grant  it  over.  1 
Roll.  Ab.  619.  So  if  he  perform  a  condition 
annexed  to  the  devise.  Paramour  v.  Yardley 
Plowd.  544.  Young  v.  Holmes,  Strange  70. 
Or  if  havine  a  co-executor  he  will  not  sufier 
him  to  join  m  the  occupancy  with  him.  Dver, 
374.  b.  And  an  assent  to  take  part  as  a  residu- 
arv  le^tee  is  an  assent  to  take  the  whole  re- 
sidue m  the  same  character.  Hinson  v.  But* 
ten,  2  Roll.  Rep.  158.  Vid.  Cheyney  and  SmWg 


case^  1  Leon.  SI 6.  that  if  feme  executrix  and 
legatee  take  husband  befoire  election,  the  hus- 
band may  elect  for  her;  and  quasre  whether 
repairing  the  premises  demised  is  an  assent  to 
the  legacy.  In  Doe  v.  Ha^i,  7  Taunt  221.  S. 
C.  2  Marsh.  505.  the  court  observed,  that 
none  of  the  cases  say  that  an  act  which  is  in* 
consistent  with  the  duty  of  an  execator,  is 
evidence  of  an  assent  to  a  legacy,  unless  it  be 
consistent  with  the  character  of  a  legatee; 
and  afterwards  stated  it  as  a  gen^  principle 
established  by  the  cases,  that  if  an  executor 
in  his  administering  the  property  'does  any  act 
which  shews  that  ne  has  assented  to  the  le« 
gacy,  that  shall  be  taken  as  evidence  of  bis 
assent  to  the  legacy,  but  if  his  acts  are  re- 
ferable to  his  character  of  executor,  they  are 
not  evidence  of  an  assent  to  the  legacy. 
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THE  CASE  OF  THE  CHANCELLOR,  MASTERS, 
AND  SCHOLARS  OF  THE  UNIVERSITY 

OF  OXFORD. 

Trin.  11  Jacobi  I. 


The  Chan- 

CBLLORp  &€• 

or  Oxford. 

c. 
Bishop  op 
Coventry 
AND  Litch- 
field, AND 

OTHERS* 


By  the  5  James  I.  ^  Every  person  that  shall  be  a  Popish  recusant  convict,  dur- 
^  ing  the  time  that  he  shall  be  or  remdn  a  recusant,  shall  be  disabled  from 
**  the  beginning  of  the  present  session  of  Parliament  to  grant  any  avoid- 
**  ance,  &c.";  and  afterwards  by  the  said  act  it  is  enacted,  that  the  Chan- 
cellor and  Scholars  of  the  University  of  Oxford  shall  have  the  presentation, 
&c,  A.  was  indicted  of  recusancy  and  afterwards  such  proceedings  were  had, 
that  A.  became  a  Popish  recusant  convict.  Before  conviction,  but  after 
indictment,  A.  granted  the  next  avoidance  of  the  church  of  D.  appendant 
to  the  manor  of  D.  of  which  A.  was  seised  in  fee :  the  church  beibg  void, 
the  grantee  presented,  and  the  presentee  was  admitted  and  instituted,  &c 
Upon  quare  impedit  by  the  Chancellor,  Masters  and  Scholars  of  the 
University  of  Oxford,  in  which  the  act  was  pleaded  as  if  the  act  had  given 
the  presentation  to  the  Chancellor,  Master  and  Scholars,  and  upon  ple> 
by  the  grantee  of  A.  and  demurrer  to  it,  resolved : 
1.  The  act  has  a  retrospective  operation,  and  disables  the  recusant  to  make 
the  grunt  from  the  beginning  of  the  session  of  Parliament,  during  the  time 
of  his  recusancy. 
S.  Fraud  shall  not  be  presumed,  but  must  be  expressly  averred. 

3.  Misnomer  of  a  corporation  in  an  act  of  Parliament,  when  the  express 
intention  appears,  shall  not  avoid  the  act. 

4.  If  the  plaintiffs  in  the  quare  impedit  had  omitted  to  aver  that  A.  at  the 
time  of  the  avoidance  was  a  recusant  con^ct,  the  declaration  woiild 
have  been  bad ;  but  the  plaintiffs  need  not  aver  that  he  yet  continues  and 
remains  a  recusant,  for  the  presentation  being  vested  in  the  university, 
subsequent  conformity  shall  not  divest  it. 


The  Chancellor,  Masters,  and  Scholars  of  the  university  of  Ox- 
ford, brought  a  Qjiare  impedit  against  Richard,  Bishop  of  Co- 
ventry and  Litchfield,  Edward  Basset,  gent,  and  Hugh  Meare, 
Clerk,  to  present  to  the  church  of  Draicot-in-the-Moor,  in  the 
county  of  Stafford  ;  and  declared,  that  one  John  Draicot,  Esq. 
was  seised  of  the  manor  of  Draicot  in  the  county  aforesaid,  to 
which  the  advowson  of  the  church  of  Draicot  was  appendant  in 


SS  b. — 54  a.  OP  the  uniyebsitt  of  oxford.  349 

fee,  and  by  his  deed  granted  the  next  avoidance  of  the  said  church 
to  one  George  Evre,  and  afterwards  the  said  John  Draicot  died  : 
after  whose  death  the  manor  with  the  advowson  descended  to 
one  John  Draicot,  Esq.  cousin  and  heir  of  the  said  John  Draicot, 
sc.  son  and  heir  of  Philip  Draicot,  son  and  heir  to  John  Draicot, 
the  grand&ther ;  and  further  declared,  that  by  an  act  of  Parlia- 
ment (a)  in  the  (a)  third  year  of  our  lord  the  King  that  now  is,  ^fi)}^^^J.  ^^' 
it  was  ordained  by  authority  of  Parliament,  that  the  Justices  of  5. 1'jones^o! 
assise  and  gaol-delivery,  and  Justices  of  Peace  at  their  sessions.  Hob.  73. 125. 
should  have  authority  by  force  of  that  act  to  enquire,  hear,  and  J^^^'  ^^^^  ^^ 
determine  of  all  recusancies  and  offences,  as  well  for  not  receiv-  jac.  s^s.  1 
ing  the  sacrament  according  to  the  true  intent  of  the  same  law,  Roll.  Rep.  103. 
as  for  not  repairing  to  church,  according  to  the  true  intent  of  J';^7*^o.^Bendl. 
former  laws,  hi  such  manner  and  form  as  Justices  of  assise  and  iso!  Noy.  88,  * 
gaol-delivery  might  do  by  the  former  laws,  in  cascof  ^recusancy    [  *  54  a.  ] 
tor  not  repairing  to  church:  and  also  should  have  power  at  the  89.Jenk.Cent. 
assizes  and  general  gaol-deliveries,  and  at  the  sessions,  in  which  ^*^  54.  bu* 
any  indictment  against  any  person  either  for  not  repairing  to  Cnwiey  200. 
church  according  to  the  former  laws,  or  for   not  receiving  the  ^*^J;'^i*^*  *• 
sacrament  according  to  the  same  law,  should  be  taken,  should  4  f^^Q.  ^45,  * 
make  proclamation,  by  which  itfhould  be  commanded  that  the  Keb.Ja8t.566, 
body  of  every  such  offender  should  be  surrendered  to  the  She-  *67,568, 669. 
riff  of  the  same  county,  &c.  before  the  next  assizes  and  general 
gaol-delivery,  or  before  the  next  general  or  quarter  sessions  re- 
spectively to  be  held  for  the  county,  limit,  division,  or  liberty ; 
and  if  such  offender  should  not  appear,  that  then  upon  the  record- 
ing of  every  such  default,  it  should  be  as  sufficient  a  conviction 
in  law  of  the  said  offence  of  which  such  person  should  be  indict- 
ed as  is  aforesaid,  as  if  he  bad  been  convicted  by  verdict.     And 
where  by  another  act  at  the  same  Parliament  it  is  enacted,  that 
every  person  that  then  after  should  be  a  popish  recusant  convict, 
during  the  time  that  he  should  remain  a  recusant,  after  the  end 
of  the  session  of  the  said    Parliament,  should   be  disabled  to 
present  to  any  benefice  with  cure  or  without  cure,  prebend  or 
living  ecclesiastical,  or  to  confer  or  nominate  to  any  free-school, 
hospital,  or  donative  whatsoever ;  and  from  the  beginning  of 
the  same  parliament  should  be  also  disabled  to  grant  any  {b)  ad-  (6;  Moor  87. 
vowson  of  any  benefice,  prebend,  or  living  ecclesiastical,  and 
that  the  Chancellor,  Master,  and  Scholars  of  the  University  of 
Oxford,  as  soon  as  any  of  them  should  be  void,  should  have 
the  presentation,  nomination,  and  collation  to  every  such  be- 
nefice, prebend,  or  ecclesiastical  living,  school,  hospital,  and 
donative,  lying  or  being  in  the  counties  of  Oxford,  Kent,  Mid- 
dlesex, Sussex,  Surry,  Southampton,  Berks,  Bucks,  Glouces- 
ter, Worcester,  Stafford,  Warwick,  Wiltshire,  Somerset,  De- 
von, and  Cornwall,  &c.  which  became  void  during  such  time  as 
the  patron  of  them  should  remain  recusant  convict,  as  is  afore- 
said,  as  by  the  said  act  amongst  other  things  more  fully  appears. 
And  the  said  J.  Draicot  the  son,  of  the  manor  aforesaid,  to 
which,  &c.  so  being  seised,  at  the  assizes  and  general  gaol  deli- 

(a)  The  Statutes  affecting  the  benefices  of     17.Vid.  upon  the  subject  of  recusancy,  Butler's 
papists  passed  since  3  Jac.  1.  are  1  W.  &  M.     note  (2)  Co.  Litt.  391.  a. 
c.  26.  12  Ann.  St.  2  c.  14.  and  1 1  Gto»  2.  c. 
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Tcty  for  the  countv  of  Stnfibrd,  held  at  Staflbrd  within  the  said 
county  the  29th  day  of  March  in  the  8th  year  of  the  reign  of 
the  King,  that  now  is,  was  indicted  as  well  for  not  receiving  the 
sacrament  as  for  not  repairing  to  chnrch,  &c.  for  three  months, 
and  then  was  proclaimed  according  to  the  statutes  thereof  made: 
and  that  he  at  the  next  assizes  held  16  di^  Augusti  anno  8  supra" 
dicfOf  made  default,  and  did  not  surrender  his  body  to  the  %e- 
[  *  54  b.  ]  riff;  by  which  the  said  John  Draicot  became  a  ^popish  recusant 
convict,  and  the  said  John  Draicot  of  the  manor  aforesaid,  to 
which,  8cc.  so  being  seised  as  aforesaid,  the  said  chnrch  became 
void  by  the  death  of  the  said  John  Eyre,  and  yet  is  void,  and  ed 
ratione  it  belonged  to  the  said  Chancellor,  Masters,  and  Scho- 
lars to  present,  and  the  defendants  disturbed  them,  &c  The 
Bishop  pleaded,  he  did  not  disturb  them,  &c.  Edward  Basset 
pleaded,  that  the  said  John  Draicot  the  son,  before  the  said  con* 
viction  of  the  said  John,  being  seised  of  the  said  manor  to  which, 
&C.  se.  2J0  Junii  8  supradicf^  by  his  deed  granted  to  the  said 
(a)  1  Joaesfo.  Edward  Basset  the  (a)  next  avoidance  of  the  said  chnrch,  aiier 
^-  .  which  grant  the  church  became  void  by  the  death  of  the  said 

George  Eyre ;  wherefore  he  presented  the  said  Hugh  Meare, 
who  on  his  presentment  was  admitted  and  instituted.  Sec.  the 
said  Hugh  Meare  pleaded,  that  John  Draicot  the  cousin  was 
seised  of  the  advowson  aforesaid  in  fee  as  in  gross,  and  confessed 
the  presentment  of  George  Eyre,  and  pleaded  that  the  said  John 
Draicot,  1  Maii^  anno  3  Regis  Jac.  by  his  deed  granted  the  next 
avoidance  of  the  said  chnrch  to  the  said  Edward  Basset,  and 
that  the  church  became  void  by  the  death  of  the  said  Creorge 
Eyre,  wherefore  he  presented,  &c.  the  said  Hugh  Meare,  fiur. 
absque  hoc  quod  advocatio  pradt  pertivf  ad  pr^  manerium  de 
Draicot^  4-c.  The  plaintiff,  as  to  the  plea  of  the  Ordinary  pray- 
ed a  writ  to  the  Bishop,  sed  cesset  excadio^  &c.  And  as  to  the 
plea  of  the  said  Edward,  the  plaintiff  demurred  in  law.  And  as 
to  the  pica  of  the  said  Hugh,  the  plaintiff  replied,  Quod  advo- 
^?  10*^"  i^  r£7//o  ecclesi<e  prced*  pertin*  ad  manerium  prccdicttim^ ^  et  hoc  petit 
f.i^sib.  quod  inquiratur  per  patnam  :  et  prced^  Hugo  similiter.     Upon 

the  (b)  demurrer  upon  the  plea  of  the  said  Edward,  four  matters 
Tbefonrpolots  in  law  were  moved.  1.  Forasmuch  as  the  said  John  Draicot  the 
moved.  g^^  ^^g  ^^^  ^  recusant  convict  at  the  time  of  the  grant  of  the  said 

avoidance  to  the  said  Eklward  Basset,  if  the  grant  be  made  void 
(c)  Moor  836.  by  the  said  statute  of  (c)  3  Pegis  Jacobi?  2.  If  this  grant  being 
m.  Hob.  73.  niade  after  the  indictment,  if  it  were  not  covin  apparent,  and  u 
Jonenso.  3  ^VLch  grants  should  be  allowed,  to  what  purpose  would  the  clause 
Jac.c.5.3ln8t.  of  the  said  statute  concerning  them  serVe?  5.  Forasmuch  as 
3w  I'R'^n^'  ^^  ^^'^  ^^^  gives  the  benefit  to  present  to  the  said  church  to  the 
Rep.  108.  Chancellor  and  Scholars  of  the  Universitv  of  Oxford,  and  they 

Latch.  17?.  have  brought  this  action  by  the  name  of  Chancellor,  Masters, 
89!'a*Benl'  *"^  Scholars  of  the  University  of  Oxford,  which  shall  be  in- 
iso.JeDk.  tended  their  true  name  of  incorporation,  if  they  should  rake 
Cent  i97.  any  benefit  of  the  said  act  by  reason  of  the  said  misnomer?  4. 
I^y^59.  Antea  Forasmuch  as  the  plaintiffs  have  not  averred,  that  at  the  time 

of  the  avoidance  of  the  church,  the  said  John  Draicot  con- 
tinued and  remained  a  popish  recusant,  if  that  should  be  in- 
tended ? 
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As  to  the  firstf  it   was  argued  by  the  counsel   of  the  said    [  *  55  a.  ] 
*  Edward  Basset*  that  by  the  words  and  intention  of  the  said  Arguments  as 
branch  of  the  statute,  no  person  is  disabled  to  grant  the  next  p^j^^ 
avoidance,  but  he  who  is  a  popish  recusant  convict;  and  there- 
fore the  words  are,  *^  every  person  or  persons  that  is  or  shall  be 
a  popish  recusant  convict."    2.  He  shall  be  disabled   but  only 
during  the   time  that  he   remains  a  recusant;  for  the  words 
are,   *^  during  the  time   that  he  shall  be  or   remain   a  recu- 
sant, shall  be  disabled  to  grant  any  avoidance :"  and  because  at 
the  time  of  this  grant  he  was  not  a  recusant  convict,  but  only 
indicted,  for  that  reason  he  is  not  such  a  recusant  as  is  described 
to  be  disabled  by  the  said  act;  and  by  consequence  the  said  grant 
is  good.     Also  it  would  be  mischievous  if  another  construction 
should  be  made ;  for   suppose,  that  one  seised  of  an  advowson 
in  fee  resorts  and  repairs  to  church,  according  to  the  laws  in 
such  case  established,  and   for  good  consideration   grants   the 
next  avoidance,  and  many  years  after  becomes  a  popish  recusant, 
and  is  thereof  convicted,  it  would  be  hard  that  this  grant 
should  be  avoided,  for  (a)  nemo  tenetur  divinare^  and  it  is  not  (a)  Lit.  Rep. 
possible  that  the  grantee  should  have  foreknowledge  of  it,  which  ^* 
is  merely  a  future  contingent;  and  it  would  be  also  against  rea- 
son, that  a  man  by  his  subsequent  offence  should  take  away  a 
lawful  interest  vested  by  his  own  grant,  upon  good  considera- 
tion vested  in  a  stranger.     But  it  was  resolved  per  totam  cmiam^  Resolved  i. : 
that  this  act  had  disabled  the  said  John  Draicot  the  son  to  make  '^*{®  *^^  ****  * 
this  grant,  by  the  express  words   of  the  act,  which   will   the  ope'raUon,  wd 
clearer  appear,  if  the  material  words  of  the  act  as  to  this  case  disables  the 
be  singled  by  themselves  in  this  manner;  "Every  person  that  I!*^?***?' **^    , 

t     II  I  "^    •  1  .  •  ^    1      •    ^1-      •    "^     L       I       I    11    niake  the  grant 

shall  be  a  popish  recusant  convict,  during  the  time  that  he  shall  from  the  be- 
be  or  remain  a  recusant,  shall  be  disabled  from  the  beginning  ginning  of  the 
of  this  present  session  of  Parliament  to  grant  any  avoidance;"  uam^ot^urine 
and  the  said  J.  Draicot  is  within  all  these  words ;  for,   1 .  Where  the  time  of 
the  words  are,  "  every   person  that  shall  be  a  popish  recusant  **»■  recusancy, 
convict,"  within  which  words  it  appears  that  John  Draicot  is. — 
2.  Tlie  disability  is  temporary,  sc.  during  the  time  of  recusan- 
cy.    3,  From  what  time  he  shall  be  disabled,  sc.  from  the  be- 
ginning of  this  session  of  Parliament:  so  that  as  long  as  he  re- 
mains a  recusant  convict,  he  shall  be  disabled  to  make  a  grant 
of  the  next  avoidance  from  the  beginning  of  the  session  of  the 
Parliament  et    {b)  siimma  ratio  est  qua  pro  religione  facit :  and 
such    retrospect  divers  acts    of  Parliament  have  had  (b)   and 
allowed  by  divers  judgments;    and   therefore  it   is   cited    in 
Plow.    Com.    infer    Stradling  and   Morgan,    f.   207-   a.  that  ^*)^iCo.70. 
where  the   statute  of  (c)  31   H.    8.  cap.   13.  enacts^  that  the  (c)Moor60. 
King  shall  have  all  the   possessions   of  the  abbeys  *  that  then    [  *  55  b.  ] 

pi.  169.  Mo. 
J«8.  219.  529,  530,  531,  53«.  Latch.  89,  90.  Noy  149.  Bridgm.  S«.  Godb.  392.  O.  Benl.  148. 157. 
Benl.  in  Kelw.  Sll.  pi.  19.  Benl.  in  Ash.  pi.  19.  N.  Ben.  132.  pi.  195. 1  Co.  24.  b.  27.  2  Ck>.46.  a. 
b.  49.  a.  3  Co.  2.  b.  7.  a.  b.  73.  b.  5  Co.  55.  bJ  11  Co.  9.  a.  13.  a.  12  Co.  45.  Co.  Eat.  187.  b.  374.  a. 
4^.b.45l.a.464.a.  546.  b.  Kast.  Ent  525. b. 527.  a.  Hob. 227, 228. 248. 306. Dyer 76.  pl.8.77.pU 
40.  80.  pi.  61.  103.  pi.  1,  2,  3,4.  123.  pi.  35.  206.  pi.  11.  13.  231.  pi.  1. 277.  pi.  60.  280.  pi.  11, 12, 
IS.  349.  pi.  16.Rast.  Mooast.  11.  Br.  Chose  in  Action  14.  Br.  Patent  98.  Sav.  66,  1  Roll.  Rep.  54. 
2  Roll.  Kep.  142. 171. 174.  1  Leon.  4.  333.  2  Leon.  55.  3  Leon.  164.  4  Leon.  117.  Cr.  Jac.  607. 
Cr.  Car.  422.  425.  3  Balst.  152.  Plowd.  102.  a.  173.  a.  193.  b.  207.  a.  1  Jon.  2. 185.  373.  Winch. 
Eat.  642,  &c. 

(b)  Vid.  1 9  Vin.  524.  8  Via.  83, 84.  * 

c  c  2 
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were,  and    afterwards   should  come  into  bis  bands  by  sur- 
render, &c.  in  the   same  state  as  they  then  were;  it  has  been 
adjudged,  as  it  is  there  said,  that  if  any  college  after  that  statute 
makes  a  lease  for  years,  and  the  same  college  three  or  four  years 
after  surrenders  to  the  King,  their  former  lease  made  before  the 
surrender  shall  be  void ;  for  the  King  shall  have  the  possessions 
in  the  same  state  as  then,  sc.  at  the  time  of  the  act  of  31 H.  8.  they 
(a)  i  Co.  47.  a.  were,  and  then  they  were  discharged  and   free  from  any  such 
BeiunKciw!  !«»««=  a"^  therewith  agrees  Mich.  6  &  7  Eliz.  Dyer  231.     (a) 
fii.pl.  19.        The  Abbot  of  Ramsey  with  the  assent  of  his  convent  late  pa- 
Beoi.in  Ash.    irons  of  Upwell  in  the  county  of  Northampton  in  Aug.  31   H. 
49.  a.*N.  BenL  ^«  which  was  after  the  statute  of  3 1  H.  8.  of  monasteries,  which 
159.  pi.  195.      began  28  Aprilis  31  H.  8.  granted  the  next  avoidance  of  the 
Plowd.  207.  a.  jaid  church  to  Sir  Edward  Montague,  Knt.  late  Chief  Justice 

of  the  Common  Pleas ;  and  afterwards  in  November  following,  the 
Abbott  and  Convent  surrendered  to  the  King,  &c.  The  inte- 
rest of  the  next  avoidance  was  by  mesne  assignments  conveyed 
to  one  Leeds,  against  whom  Beaupree  the  patentee  of  the  fee- 
simple  by  King  £.  6.  brought  a  Otiar^  tmp^i/f/ against  the  Bishop 
and  Incumbent,  and  by  pleading  to  rejoinder,  the  case  aforesaid 
appeared,  and  in  the  rejoinder  the  saving  in  the  said  act  appear- 
ed, with  such  averment,  that  the  said  Leeds  non  est,  necjuit^ 
nee  esse  intelligi  potest  aliquis  talis  persona  qiue  per,  sive  in  actu 
prcedicto  excipitur ;  and  by  the  opinion  of  all  the  Justices  the 
(6)1  Leon. 98.  grant  was  void  against  the  King,  and  so  adjudged;  and  thesav- 
W  Moor  127.    ing  cannot  extend  to  such  future  interests,  but  extends  only  to 

interests  in  esse :  and  the  record  of  this  plea  began  Pasch.  5. 
Eliz.  Rot.  129.  in  Communi  Banco;  and  yet  in  the  same  case  all 
Upon  the  con-  the  said  objections  which  have  been  made  in  the  case  at  bar, 
su-nctioD  of  might  have  been  made  in  the  said  case  of  Beaupree.  Also  it  is 
c.*4!  if  the  of'  enacted  by  the  statute  of  (b)  13  Eliz.  c.  4.  that  all  lands,  &c  of 
ficer  of  the  every  treasurer,  &c.  or  person  accountable  to  the  Queen  for  any 
crown  not  office  or  charge,  &c,  which  he  then  had,  or  afterward  should 
ed'to^the  have,  "  shall  be  liable,  &c.  in  like  and  in  as  large  and  beneficial 

crown,  pnr-  manner,  to  all  intents  and  purposes,  as  if  the  same  treasurer  had, 
chases  lands  ^hg  d^y  he  became  first  officer  or  accountant,  stood  bound  by 
leases  thcm'*'^  writing  obligatory,  having  the  effisct  of  a  statute-staple  to  her 
bonft  fide  and  Majesty."  And  in  anno  35  Eliz.  it  was  resolved  in  the  case  of 
"P°".^«o^.  Sir  Christopher  Hatton,  late  Chancellor  of  England,  who  be- 
and  then  be- '  came  such  officer  to  the  Queen  anno  9,0  of  her  reign,  that  if 
[  *  56  a.  ]  such  officer  accounts  well  *  and  truly  with  the  Queen,  and  owes 
comes  in  debt  her  nothing,  and  anno  29  of  her  reign  being  in  such  good  case 
lul\^  crown ;    pyrchases  lands,  and  in  the  same  year  conveys  or  leases  them  to 

the  land  80»^,  »^x»,  ii'^  .;.  -»      t^ 

conveyed  or  Others  6ona^a^  upon  good  and  true  consideration ;  and  after- 
leatipd,  shall  wards  anno  32  Eliz.  by  reason  of  the  said  office  he  becomes  in 
with 'uie  debt    ^^^^^^^g^^  upon  his  account  for  four  or  five  years,  which  is  long 

time  after  his  conveyance  or  lease ;  that  yet  the  land  so  (c)  con- 
veyed or  leased  shall  be  liable  to  those  arrearages  by  reason  of  the 
retrospect  of  the  said  words  (as  if  the  same  treasurer,  &c.  had  the 
day  he  became  first  officer,  stood  bound,  Sia)  (c).   So  in  the  case 


(c)  In  Wilde  v.  Forte,  4  Taunt.  345.    it     son  who  has  received  money  belonging  to  the 
waa  laid  by  Manifieid,  C.  J.  that  every  per-     crown,  every  accountant  of  the  crown  for 
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at  bar,  after  the  said  John  Draicot  was  a  popish  recusant  convict,  M  ^^o.  EUz. 
during  the  time  that  he  remains  a  recusant,  he  now  shall  be  dis-  279*  bh'/^7* 
abled  to  grant  any  next  avoidance,  by  the  retrospect  of  the  act  af-  112.  Cro.  Car. 
ter  the  beginning  of  the  said  session  of  Parh'ament,  and  the  ^-  Jones  20. 
makers  of  the  act  intended  to  inflict  greater  disability  upon  them  jac^  451/  '°' 
who  became  popish  recusants,  after  the  damnable  and  damned  (b)  Bridgm. 
powder  treason,  than  before.  iiJ.tJoneaM. 

As  to  the  second,  it  was  resolved,  that  (a)  covin  shall  never  be  g.  Frand  shall 
intended  or  presumed  in  law,  if  it  be  not  expressly  averred  (d),  never  be  pre- 
quia  odiosa  Sf  inhonesta  non  sunt  in  lege  prissumenda^  4*  in  facto  ^^^  ^il  ex- 
quod  se  habet  ad  bonum  8^  malum,  magis  de  bono  qiiam  de  mala  pressly  aver- 
prasumendum  est,  and  so  it  was  adjudged  in  the  case  of  {b)  Me-  '®^* 
riel  Littleton,  Trin  \0  Jac,  in  this  court,  where  the  case  was; 
that  Elizabeth  Tirer,  executrix  of  the  will  of  Thomas  Tirer,    Titer 
brought  an  action  of  trespass  vi  et  armis  against  Meriel  Lit-   ri^fi^^ 
tleton  and  JohnDaunser,  of  an  ox,  price  6/.  at  Hagley  in  the  s.C  [iBrownl. 
county  of  Worcester,   20  Ociob.  7  Jac.  Src.     The  defendants  36.  j  Brownl. 
pleaded  not  guilty;  and  the  jurors  found  a  special  verdict,  that  if^hefury  in 
one  Thomas  Tirer  was  seised  in  fee  of  eighty  acres  of  land  in  a  special  ver- 
Hagley,  and  held  them  of  John  Littleton,  Esq.  ut  de  manerio  *^>ct  fiod  cir- 
suo  de  Hagley  in  the  said  county  by  fealty,  and  the  rent  of  S^.   an^p^e'sump- 
!(/.  ob.  secf  cur',  et  reddendo  optimum  animal  cujuslibet  tenentis  in  tioDs  of  frand, 
Jeodo  simplici  post  mortem  ejusdem  tenentis  pro  heriotto,  of  which  but  do  not  find 
manor  the  said  Meriel  Littleton  was  tenant  for  life  at  the  time  will  not  draw 
of  the  death  of  the  said  Thomas  Tirer,  and  the  said  Thomas  the  conclnsion 
Tirer  being  so  seised  16  die  Augusti,  anno  42  EUz,  by  his  deed  Northern, 
in  consideration  of  fatherly  affection  to  John  his  son  and  heir 
apparent,  and  in  consideration  of  a  marriage  to  be  had  and  so- 
lemnized betwixt  the  said  John  Tirer  and  one  Joyce  Grove,  and 
for  the  advancement  of  the  said  John  did  enfeoff  the  said  John 
Tirer  of  the  said  80  acres  of  land,  to  have  and  to  hold  to  him 
and  his  heirs,  for  the  use  *of  him  and  his  heirs ;  by  force  where-    [  *  56  b.  ] 
of  the  s:)id  John  was  thereof  seised  in  his  demesne  as  of  fee, 
and  so  seised  the  said  I6  day  of  August  an.  42  ejusdem  nup* 
Reg.  by  his  deed  indented,  to  the  intent  that  the  said  Joyce 
should  not  be  endowed  during  the  life  of  the  said  Thomas,  re- 
demised the  said  80  acres  of  land  to  the  said  Thomas  for  40 
years,  if  the  said  Thomas  should  so  long  live :  and  that  the  first 
day  of  September  following,  the  marriage  betwixt  the  said  John 


money  of  the  crown  received,  falls  within  the  Edn.  and  Bjex  v.  Lambe,  1  Mc.  Clel.  40S. 

act  13  Eliz.  c  4.  but  it  was  expressly  decided  (d)  Acc.  Rex  v.   Fillon^ev,  2  T.  R,  709.— 

in  Rex  v.  Smith,  I  Wight.  .74.  that  in  the  case  Rex  v.  Llanbedergoch,  7  T.  R.  105.  Vid.  Vin. 

of  a  porchase  for  a  valuable  consideration  Ab.  Fraud  L.  a.  pi.  5.    Also,  it  is  a  general 

without  notice  and  without  fraud  or  covin  rule  of  law,  that  every  thing  is  presumed  to 

from  a  simple  contract  debtor  of  the  king,  the  have  been  legally  done  till  the  contrary  is 

lands  are  not  bound  by  such  simple  contract  proved.    Beniieti  v.  Clough,  i  Bam.  and  Aid. 

debt.   And  in  Casberd  v.  Ward,  6  Price,  411.  463.    So  also  the  law  always  presumes  against 

it  was  held  that  a  deposit  of  title  deeds  by  a  the  commission  of  a  crime.    Rex  v.  Twyning, 

simple  contract  debtor  of  the  crown,  for  secur-  8  Barn.  &  Aid.  386.    So  where  any  act  is  re- 

ing  part  of  the  purchase  money  to  be  paid  in  quired  to  be  done  by  a  person,  the  omission 

consideration  of  other  lands  sold  to  him,  is  an  of  which  would  make  him  guilty  of  a  criminal 

equitable  mortgage,  and  binds  the  crown,  and  neglect  of  duty,  the  law  presumes  the  atfir- 

that  although  tne  purchaser  had  also  given  his  mative,  and  throws  the  burthen  of  proving  the 

bond  to  the  vendor  for  the  whole  amount,  negative  on  the  party  who  insists  on  it.     WiU 

Vid.  Sugden's  Yendon  and  Purch.  p.  430. 6th  Ham  ▼.  The  East  India  Cmnpany,  5  East,  199. 
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jx  —   •ifT'vii.j  'orr  -xcrvnv  yrae^  T.  Tirv^  a»  ^se  fiir 

si#-  -itui   eaeiricirs.  ic«^   tie^    r^  uiclig  immt  Ac  itatsics  c<  i'^) 

LljL   l.r  rrr.>!:nr  H3ti  icg.IzIZic^  h*  "ci^iied.  as«c&uaft^  and 

w  .*  jr.-iiti  ITU  rsattEdi  ;    -wiicn  -BBO&ccsni^  ziits*.  isr.  ar« 

m*;  rirrrrTTea  n"  ziiio.  "T'vwt-  i*:^  "o  -tie  ntpnc  ai  «xeiaj.  ■shud, 

•r  :.::rnLaa  r«£rD~  iizii  rntr?  w  iitir  thc  jmf  lawlirt  actioBs, 

<ici=.  :ccta»  Xi^    iteTGtib  xoTT^arrea^  icti  r^iflk  ^£.  sad  there* 

fyn-  I  ^  «T^-*P*T  XT  -*x»  .ifLLvi  11.^  *iuac  ill  iaifiiiesxta^  Z^Ci»  &cl  of 

an*!-*  ■ciier--j:i5»  inti  isrr-:-*::  1^1^.1115-.  jwiti^*  sue  rhnry^  «kc.  to 

".^  T^lxlA  -n  irrr  rnrrr  ir  -:»ir^«ae  nsLre  it-rtarqi  ami  exprcs»dy 

jfUiii  :*•  mJTurcreti   mil  "aiun     s    iirnnsc  the  cr«S£nr€)r  ockr 

Tftr5f-n  aa  itrhiniis-i  nx't    •r«=*«i    -o  ic  ceariv  ami  ttCfieiri  nad 

mri    r  i#ine  ^iiflc  xz.    :        Ami  r  imm  die  whcie  Ba£ter  tke 

tKii;  ^LiTTkii  mil  Jcxcn   ilaizi:?=icr  ir^s   Tniltv.  then  diev  find  dicB 

rulrr.  icii  lAseas  limi  r^   (i    5i.  anii  custs  SL  Jcc.     And  tkk 

ci«»  ▼»  ij'Tie'J   It  :Jie  lar:    imi  ZVjf.  if)  .^nr.  it  intt  asatd  at 

Jie  iisic^.  mJ   t  'vos  ^nsniircTis^r  rsoireiL  dboc  feiaamach  as 

3a    7    JTKTfi   ^  xmni   jv^  :he  ^urj*  die  ctiiirt  wocU  zscc  acQodlge 

die  iiiti  i-iifinenr  ru  be  -ramhiitar :  aaii  akiiaix>r^  tie  janr  haie 

inmii  c:rzT:iiic:ancss  jnii  "irsumnnoiB  cu  inc:^  die  Jiaj  to  find 

rnuui,  rer  x  'm  ixsl  e^iiencs  :d  die  mrtr.  and  aoc  anr  BBtter 

occa  -viiich  die  cuurt  csuiti  jiihidce  trami':  and  c!ie  office  of  jo- 

mr^  'it  11  niiiuitse  inaii  dieir  ernicnce  cuncenxm^  nacter  of  fiKty 

and  •:i»?rtrnn«:n  m  j'Ve  iheir  TattCcti  and  niX  tt>lca:wp  nntaer  of 

eviiUiiTcg  ai  ::ie  isur:  u  jtijuiitny^  **  hich  dees  ncc  beioc^  to  tbea. 

Ami  diered:r*  die  Chief  J^isdce  hehL  dioc  if  A.  brings  as  action 

oa  riie  case  jcrtinsit  3.  upon  crcver  c'  jod  crmrerssoo  of  platen 

jeveis^.  dbr.  and  die  de^i:aDC  nitfmis  sot  jailer*  rov  h  i$  ^ood 

evttience  primd  txzcid  xo  prove  a  c-jn^erHOO*  dlik  tlie  plaintiff  re- 

'^iicste*!  t!.e  ;feicni::tnc   to  ctii^er  dienu  Jod  he  r^fbscd,  and 

dxerea>rf»  \z  ^ia7>.  zc  rrEsmnt  d  :h;i£  he  bits  cooTerted  tKem  to  bis 

ose,     Ba::  jet  Ic  *!»  cut  rrcenc- :  and  it  ft  be  tbond  by  special 

▼r^r-lfcr    /'  In  ^uch  casi%  :h;:t  :be  pluiodtf"  reqoe^ttd  them  of  the 

dnUtv.ii.^rji  aiiii  he  rtfustJ*  I:  is  ncc  j  nuittcr  ofon  vhich  the 


al;#ir';:r«i  Li  he  dricLinticc  a  n?ques£  ;iiid  rvfu:»ad,  jet  it  is  good 
^\»%-.mt*i  *^' ^  ft'^-fir::ce,  a^  tiis  teen  said,  and  >o  has  alwav^  been  alloved  to 
«>^v#r«K>ii,       provf:  A  cr.ri7cr*;oc,  tliii  ti:e  D»;iIiitiJF  demanded  the  goods,  and 


^*/  Ac^4fiafl[  to  th/j  case  of  C-cwrrf  t.  cachof  tbe  lonb  bst  hare  a  _,_ 

OMc^tpOm^Slh,  ?*.  C.  2  Lcofu  «.  if  tenant  f«  lot  oa  thettat.  13  Eln.  c  5.  Bat  TidL  the 

^  .t^^^lBan   Kouiu^r   of  seTend  lords,  obsemtiow  of  Mr.  Watkim  oa  this   

gi^  of  bis  bcriotabie  beasts,  Treadse  oaCopjfatiLi^  voL  S.pLi7a 
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the  defendant  refused  to  deliver  them  (f).     S.  The  statute  says, 
to  defraud  creditors  and  others  of  their  just  debts,  heriots,  &c 
and  the  jury  have  not  found,  that  the  said  feoffment  was  made 
to  defraud  the  lord  of  his  heriot,  and  so  they  have  not  found  the 
case  within  the  statute.     S.  If  the  son  had  died  in  the  life  of  the 
father,  the  lord  should  have  a  heriot  after  his  death.     4.  It  is 
found,  that  the  intent  of  the  feoffment  and  re-demise  for  years 
made  before  the  marriage,  was  to  the  intent  that  the  said  Joyce 
should  not  be  endowed  during  the  father's  life,  but  that  after  his 
death  she   should   be  endowed,  although  the  son  had  died  in 
the  life  of  the  father:  which  feoffment  being  found  by  the  jury  /-  xp^  , 
to  be  made  in  consideration  of  marriage,  and  to  this  particular  ^^^     ^ ' 
intent  concerning  the  dower  of  the  son's  wife,  shall  not  be  by 
construction  of  law  extended  to  any  other  intent.     And  there-  where  a  feoff- 
upon  the  Chief  Justice  put  the  case  in  Mich,  (a)  9  &  10  El.  the  menti*  found 
King's  tenant  m  capite^  his  son  and  heir  apparent  of  seven  years,  to  be  made  by 
is  indebted  to  divers,  and  is  sued  for  his  debts  in  divers  courts,  covin  to  one 
aod  fearing  the  hindrance  and  impoverishment  of  himself,  his  particular  in- 
wife  and  children,  by  extent  of  his  lands,  &c.  for  execution  of  noTbe  said\o 
the  said  debts  enfeoffs  divers  persons,  sub  eonditione  that  when  be  with  intent 
he  or  his  heirs  shall  pay  to  the  feoffees  30/.  that  then  they  shall  ^o  commit  an- 
make  such  feoffments,  and  to  such  uses  as  he  or  his  heirs  shall  iuumKlirsnch 
limit  or  appoint,  or  otherwise  the  feoffment  shall  be  void,  &c.  other  frand  is 
and  this  feoffment  and  intent  is  found  by  Mandamm  returned  in  effected  by  it. 
the  Chancery,  et  quod  mdla  alia  cama^  intent  to  aut  coUusio^  viz. 
ad  defraudanxV  rcg\  ^x.  de  custod*  hered!  vel  terror^  :  and  although 
this  feoffment  was  found  to  be  made  by  fraud  and  covin  (which 
is  always  unlawful)  yet  forasmuch  as  the  fraud  was  to  one  par- 
ticular intent,  sc.  to  defraud  creditors,  it  shall  not  be  extended  to 
any  other  fraud,  sc.  to  defraud  the  King  of  his  ward,  although 
in  truth  and  by  the  event,  by  this  feoffment  the  King  was  do- 
frauded  of  the  wardship  of  the  body  and  land,  and  so  was  it  re- 
solved and  decreed  in  the  Court  of  Wards ;  a  fortiori  when  it 
is  found  that  this  feoffment  in  the  case  of  Meriel  Littleton  was 
in  consideration   of  marriage,  and  of  advancement  of  his  son, 
and  that  the  son's  wife  should  be  endowed  against  the  one,  *and    [  *  57  b.  ] 
not  against  the  other,  all  which  are  lawful  considerations,  the 


(f)  An  unqualified  refusal  afler  demand  it  So  the  refusal  of  a  servant  to  deliver  up  goods 
almost  always  conclusive  evidence  of  a  con-  without  his  roaster's  directions  is  not  sufficient 
version;  but  if  there  be  a  qualification  annexed  to  render  him  personally  liable.  Mires  v. 
to  ity  and  such  qualification  is  a  reasonable  one,  Solebay^  2  Mod.  242.  Alexander  v.  Souihey^ 
the  refusal  will  not  amount  tocvidence  of  aeon-  5  Bam.  8c  Aid.  247.  And  a  demand  and  re- 
version. Alexander  v.  Souiheif,  B  Bam.  &  Aid.  fusal  is  not  evidence  of  a  conversion,  where  it 
250.  Therefore  if  A.  into  whose  possession  is  apparent  that  the  defendant  has  made  no 
coods  happen  to  come,  being  ignorant  that  B.  conversion ;  as  where  the  defendant  cut  down 
18  the  real  owner,  refuses  to  tfelivcr  them  to  trees  and  lefl  them  lying  in  the  place  where 
B.  until  he  proves  that  he  is  the  real  owner,  they  were  felled,  for  there  cannot  be  any  con- 
sticfa  qualified  refusal  is  not  evidence  of  a  con-  version  if  they  remain  there  as  before.  Mirei 
Terston.  Per  Coke,  C.J.  Itaac  v.  Clarke^  2  y.Solebau,  2  Mod.  245.  and  vid.  the  cases  col- 
Ailstr.  312.  Solomon  v.  Dawet,  I  Esp.  83.  lected.  belwyn's  N.  P.  Trover.  WUbrahamy. 
Green  v.  Du/in,  3  Camp.  215.  So  wnere  a  Snow,  2  Saunders,  47.  e.  5th  Edn.  Bull.  N. 
deed  was  demanded  of  the  defendant,  who  said  P.  44.  Vid.  ace.  with  the  text,  that  the  court 
he  would  not  deliver  it  up,  but  that  it  was  will  not  intend  a  conversion  unless  the  jury 
then  in  the  haivis  of  his  attorney,  who  had  a  has  found  it,  Mires  v.  Solebay,  ubi  sop.  BulL 
lien  upon  it,  this  was  held  no  evidence  of  a  N.P.  44.  Besv.  fl^ug^tou,  Strange.  85* 
conversion.    Smith  v.  Voung,  1   Camp.  439. 
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court  shall  not  extend  it  to  an  mlawfiil  imefltt  nor  ad^adge 
opoo  the  whole  nutter  kmnd  in  thatcase^  that  the  fcoffincnt  wai 
Blade  to  any  other  intent  than  is  Soaad  bj  the  jury. 
S.MiHMwr«f  As  to  the  third  <»b}ectioo  in  the  case  at  bar,  it  was  reaolTed 
f  ^H^^^l'^  sim)  answered  three  waTs.  1.  An  act  of  Fuiianicnt,  misnomer 
parKaawst,  ar  of  a  corporation  (g),  when  the  express  intention  appearst  shaO 
n  a  liiii,  wWa  not  aToid  the  act  no  more  than  in  a  wiD,  for  Parlumemtj  ttsUH 
J^^^l^^  "^  wimfj  et  arbttroMumiMmj  are  to  be  taken  accordii^  to  the  minds 
pear*,  sUlaat  and  intentions  of  those  who  are  parties  to  them.  And  therefore 
a? Old  thea.       when  the  description  of  a  corpcnration  in  an  act  of  parliament  or 

in  a  will  is  soch,  that  the  troe  corporation  intended  is  apparent, 
and  it  is  impossible  to  be  intended  of  any  other  corporation  al- 
though the  rtffat  name  of  the  corporation  (which  b  requisite  to 
be  expressed  m  grants  and  deeds)  is  not  precisely  followed,  yet 
the  act  of  Parliament  and  will  shall  take  effect.    And  therefore 
(a)Hob.5f.       in  (a)  21  R.  2.  Derise  27.  where  one  derised  certain  tenanents 
amTb  B**'  **  "*  London  for  life,  the  remainder  orer  eccUsut  Saneti  Aidrtit  de 
Corpor.  77.       HoiV  it  IS  adjudged  there,  that  this  derise  is  good  to  the  corpo- 
Prrk.  sect.        ration  of  the  Parson  of  the  church  of  St.  Andrew  in  Holboni, 
^^'  and  his  successors ;  for  such  description  was  sufficient  in  a  will 

to  express  the  Parson  of  the  church  and  his  successors :  pari  ra- 

iiane^  if  a  deyise  be  made  to  the  university  of  Oxford,  or  to  the 

(h)  Hab.  St.      city  of  London,  or  to  (6)  Trinity  Collie  in  Cambridge^  &c.  such 

a  derise  is  good,  and  therein  the  true  name  of  the  corporation 
shall  be  implied ;  for  by  these  descriptions  the  meaning  of  the 
derisor  is  apparent  that  the  incorporate  body  of  every  of  them 
shall  take.     So  here,  when  the  Parliament  gives  the  benefice  to 
the  CbanceUor  and  Scholars  of  Oxford  and  their  successors,  this 
description  is  sufficient  to  express  the  meaning  of  the  makers  of 
the  act,  that  the  corporation  of  the  university  of  Oxford  which 
has  a  Chancellor  and  Scholars,  shall  take  it,  and  no  other  cor- 
poration can  take  it.  2.  The  record  is  well,  for  the  act  is  pleaded 
as  if  the  benefice  had  been  given  by  the  said  act  expressly  (as  it 
is  implied  in  law)  to  the  Chancellor,  Masters,  and  Scholars;  and 
the  defendant  has  demurred  in  law  thereupon,  and  so  confessed 
4  Co.  is.  b.       it  (h).   3.  This  clause  which  gives  this  benefice  to  the  university 
(j)*  5^5i^^'  of  Oxford  is  a  (r)  private  clause^  whereof  the  Judges  without 
Hob.  2t7.i  .    pl^ding  of  it  cannot  take  notice,  and  therefore  now  the  Judges 
Sid.  24.  .ought  to  take  it  as  it  is  pleaded. 

4.  IfthepUin-  As  to  the  4th  objection,  inspecto  recordoy  it  appears  that  the 
tiffs  in  the  plaintifis  have  averred  this  sufficiently,  for  after  that  they  have 
Sad'mnitted  to  *^l^g^>  ^b*^  ^^^  said  J.  Draicot,  the  son,  was  papalis  recusans 
aver  that  A.  convictuSf  they  have  said,  ac  prcsS  J.  Draicot  de  manerio  pradf 
It  th«  time  of  cum  pertin'  ad  quody  Sfc.  in  forma  prad^  seisif  exislerC  et  papaUs 
wasaTecosant  ^^^^^^^s  convict*  in  formi  preedicf  existens  et  remanens  et  ecdesidt 
convict,  the  pradicf  vacavit  per  mortem  prcedicf  G.  Eyre.  But  if  the  plaintiffi 
1^  •*!?Q*'"  had  not  averred  it,  the  court  was  of  opinion  that  tlie  declaration 
woald  ^  ^  ^^^  °^^  *  ^^^^  sufficient,  because  they  had  not  enabled  them- 
beenbad,  bot    selves  to  take  benefit  of  the  said  act;  and  they  need  not  aver, 

the  plaintiffs  need  not  aver  that  he  yet  continaes  and  remains  a  recnsant,  for  the  presentatioD 
being  vested  in  the  University,  subsequent  conformity  shall  not  divest  it. 


0 

(o)  Vid.  note  (s),  Mayor  of  Lynne's  case,    by  the  plaintiffs  to  the  plea  of  one  of  the  de- 
po»t.  Jfel,  1 24  a.  fendants. 

it  incorrect.    The  demurrer  was 
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that  he  yet  continues  and  (a)  remains  a  recusant,  for  when  once  («)  Hob.  it6, 
the  presentation  hoc  vice  was  vested  in  the  university,  although  If'^^^ 
afterwards  the  recusant  conforms  himself,  or  dies,  yet  the  uni-  piicit.  ass. 
versity  shall  present. 


THE  BISHOP  OF  SALISBURY'S  CASE. 

Trin.  11  Jac.  1. 


In  a  writ  of  second  deliverance,  the  defendant  avowed  and  pleaded  a  grant  by  Stanton  and 
J.,  Bishop  of  S.,  to  G.  and  himself  for  thdr  lives  of  the  office  of  surveyor  -^"^^h"* 
of  his  manors  with  a   rent-charge   of  80  nobles  issuing  out   of,    &c*  Gribm/ 
with  clause  of  distress,  which  grant  was  confirmed  by  the  Dean  and  Chap-  Part  X.-^  b. 
ter;  and  that  the  office  was  an  ancient  office  used  to  be  granted,  &c.  to 
such  person  or  persons  as  the  Bishop  should  please.    The  plaintiff  pleaded 
in  bar  the  stat.  1  £Iiz..and  that  the  said  office,  &c.  used  not  to  be  granted 
but  for  the  life  of  one,  and  therefore  the  grant  of  the  said  J.,  late  Bishop 
of  S.,  was  void,  and  concluded  with  hoc  paratus  at  ver^care.    Upon  de- 
murrer to  the  plea  the  plaintiff  had  judgment:  and  resolved. 
It  appears  sufficiently  in  the  plea  in  bar,  that  J.  is  not  now  Bishop  of  S. 
The  averment  in  the  avowry  that  the  office  is  an  ancient  office,  Is  too  ge- 
neral and  uncertain. 

The  grant  of  the  said  office  for  two  lives  b  void  against  the  successor  by 
the  act  1  Eliz. 

At  common  law  Bishops  with  the  consent  of  the  Chapter,  might  by  their 
charters  of  feoffinents,  grants,  or  leases,  bind  their  successors. 
The  stat.  32  H.  8.  has  enlarged  the  power  of  the  Bishop,  for  by  this  act  be 
may  make  a  lease  for  twenty-one  years  qx  three  lives,  and  the  Bishop  alone 
may  so  lease  by  deed  indented  following  the  limitationii  of  the  statute. 
A  grant  by  the  Bishop  contrary  to  1  Eliz.  shall  bind  himself  though  not  his 
successor. 

The  grant  with  the  ancient  fee  of  an  ancient  and  necessary  office  is  exempt- 
ed out  of  the  general  restraint  of  1  Eliz. 

But  where  such  office  has  been  granted  to  one,  a  grant  to  two  is  not  out  of 
the  general  restraint. 

The  grant  of  any  ancient  office  to  one  with  the  ancient  fee  by  a  Bishop» 
shall  not  bind  the  successor  unless  confirmed  by  the  Deaa  and  Chapter,  for 
such  grants  remain  at  the  common  law. 

The  grant  of  the  said  office  by  J.  to  two,  b  void  upon  the  death  or  removal 
of  the  said  J. 


In  a  writ  oF  Second  Deliverance  brought  by  Simon  Stanton  and  Palmer  485. 
Henry  Knap  against  John  Green,  of  the  tiJLing  of  127  sheep  at  ^  ''<>*"••  ^^^^ 


3:^2 


THE  BISHOP  OF  salisbuby's  ca8e»       Part  X* — 58  bw — 59  a» 


L.6. 13.  4. 

C  •  59  a.  ] 


(a)  Palm.  485. 


EsceptioD, 
that  the  plea 
does  not  con- 
clade  to  the 
conn  try,  dis- 
allowed. 


(6)C«.Lit. 
225.  a.  Hawk/ 
Max.  12. 


Blewbuiy,  at  a  place  called  the  Parsonage  Slay  in  the  county  of 
Dorset.  The  defendant  said,  that  the  place  where,  &c.  contained 
sixty  acres;  and  avowed  the  taking,  because  John  Bishop  of 
Salisbury  was  seised  of  the  manor  of  Sherborne  in  the  county  of 
Dorset,  whereof  the  place  where,  &c.  was  parcel  in  his  demesne 
as  of  fee  in  the  right  of  his  bishoprick,  and  being  so  seised  uli. 
Septemb.  anno  27  El.  by  his  deed  shewed  forth,  granted  to  Ed- 
ward Green  and  the  said  John  Green,  et  eontm  tUrique^  officium 
supervisorts  omnium  maneriorum  suorum^  Sfc.  in  com*  Witts^  Dorset^ 
Ba'hy  4*  Southampt\  et  alibi  infra  regnum  AnglidB^  by  them  and 
their  deputies  for  whom  they  will  answer ;  to  have  and  to  hold 
to  them,  &c.  for  term  of  their  lives.  And  further  by  the  same 
deed  granted  to  them  a  rent  of  twenty  nobles  per  anh.  issuing 
out  of  the  said  manor  of  Sherborne,  with  diet  and  reasonable 
expences  for  them  and  their  deputies,  eqtiitando  et  alias  occU' 
pandOf  arbitrio  ejusdem  Episcopi  et  success*  suorum^  aut  auditorum 
eorum^  with  clause  of  distress  si  debito  modo  petatur :  and  that 
the  said  grant  was  confirmed  by  the  Dean  and  Chapter  5  Sept. 
£8  £1.  in  the  life  of  the  said  John  Bishop  of  Salisbury,  quodquc 
pTied^  officium  est  antiquum  officium^  quodque  diet*  offidum  unacum 
priedicf  feodo  61,  ISs.  4rf.  (Jc*  concesi  fuen*  per  prceiP  JohaiC 
Episcop*  Sarum  et  pnedecessores  suos  tali  persona  vel  personis 
quibus  sibi  placuerit.  And  shewed  the  death  of  Edward  Green, 
and  that  he  demanded  the  rent,  and  for  want  of  payment  dis- 
trained, &c.  In  (a)  bar  of  which  avowry  the  plaintiff  pleaded 
the  statute  of  1  Eliz.  by  which  it  is  enacted,  ^^  That  all  gifts, 
grants,  feoffments,  fines,  or  other  conveyances  or  estates,  from 
the  first  day  of  this  present  Parliament  to  be  had,  made^  done, 
or  suffered  by  any  Archbishop  or  Bishop,  of  any  honours,  cas- 
tles, manors,  lands,  tenements  or  other  hereditaments,  parcel  of 
the  possessions  of  his  archbishoprick  or  bishoprick,  or  united, 
appertaining  or  belonging  to  any  of  the  said  archbisbopricks  or 
bishopricks,  to  any  person  or  persons,  &c."  ut  in  statuto^  and 
further  pleaded,  quod  nee  officium  pned^  fiec  annualis  redditus 
prced*  ante  concessionem  prad'^c,  unquam  concess*Juer^ per  eundem 
Episcopi  vel  aliquem  prcedecessorum  suorum  pro  aliquo  longiore 
tempore  quam  unius  vitce  per  quod  conceisio  prced!  per  prcedf  Johaii 
nuper  Episoopwn  Sarum  vigore  actus  pradH  vacua  Juit^  Sfc.  Upon 
which  bar  to  the  avowry,  the  avowant  demurred  in  law :  and 
divers  days  it  was  argued  by  the  Serjeants  at  the  bar,  aud  now 
this  term  it  was  argued  by  the  Judges  at  the  bench,  and  divers 
exceptions  were  taken  by  the  avowant's  counsel  to  the  bar  pleaded 
to  the  avowry. 

1.  That  the  avowant  in  his  avowry  has  alledged  by  matter  in 
fact,  that  the  said  office  had  been  granted  to  such  person  or  per- 
sons as  the  Bishop  pleased,  &c.  and  the  plaintiff  in  his  bar  has 
pleaded  in  the  negative,  that  the  said  ofl[ice,  &c.  has  not  been 

granted  but  for  the  life  of  one,  &c.  and  therefore  he  ought  to 
ave  concluded,  et  hoc  petit  quod  inquiratur  per  patriam^  but  he 
has  concluded  all  his  plea,  et  hoc  paratus  est  verificare^  Spc,  et  non 
allocatur :  for  the  avowant  has  not  alledged  that  the  said  office 
had  been  granted,  &c.  to  divers  persons,  but  to  such  person  or 
persons  as  the  Bishop  pleased,  and  in  {b)  diyundioit  mfficU  aUe^ 
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rum  esse  verum  (a).    %  5U  Another  exception  was  taken  to  the  ^  appears  snf- 
bar  to  the  avowry,  that  it  doth  not  appear  by  the  bar  to  the  pfirinVaV*** 
avowry,  that  John,  Bishop  of  Salisbury,  the  grantor,  was  dead,   that  J.  is  not 
and  it  shall  be  intended  that  he  is  alive,  because  the  plea  of  "^^  bishop  of 
every  one  shall  be  taken  strongest  against  him  (a),  ambigua     * 
responsio  contra  proferentem  est  accipienda  g   and  then  if  he  (a)  Co.  Lit. 
be  alive,  the  grant  of  the  said  office  to  two  was  good,  although   JJ^-  b.  Hawk, 
it  never  had  been  granted  to  two  before,  and  shall  bind  the  Bi-  (6^*00.59. b. 
shop  himself  for  his  time  :  as  it  has  been  adjudged  in  32  &  33  Cr.  EI.  i4i. 
El.  in  this  court,  betwixt (6)  Sale,  plaintiff,  and  the  Bishop  of  ^or.tlAon. 
Coventry  and  Litchfield,  defendant,  in  a  Quare  impedit ;  and   Oweo  99.    ' 
PascA.  39  F-l'  betwixt  (c)  Hunt  and  Singleton  :  which  cases  you  1  Ander.  941. 
may  see  cited  in  *  Lincoln  College's  case,  in  the  Third  Part  of   [  *  59  b,  ] 
my  Reports,  fol.  59  and  60.  which  cases  were  affirmed  for  good  qJ.^^'^  *' 
law  by  the  court.     Sed  non  allocatur  exception  because  it  appears  b.Cro.El.473, 
to  the  court,  that  the  said  John  was  not  now  Bishop  of  Sails-  564. 3  Keb. 
bury ;  for  the  plaintiff  in  his  bar  to  the  avowry  concludes  per  ^'  ^^5^' 
quod  the  said  grant  per  pra^d*  Johar!  nuper  Episcopum  Sarum  Carter  is.  16. 
vigm-e  actus  prced!  fait  void,  which  the  avowant  by  his  demurrer  1  Vent.  «47. 
lias  confessed ;  and  these  words  per  prced!  JoharC  (d)  nuper  Epis-  15^,^1*54  ijj^, 
copum  Samrn  imply  and  import  tliat  he  is  not  now  Bishop  of  i69. 
Salisbury.  Vide  the  like  implications  13  El.  Dver  304.  (e)  &  (/)  (^)  ^t-  P«. 
14  El.  Dy.  306.  b.  so  in  10.  E.  4.  18.  b.  (g)  '  If  in  trespass  the  62!^!  Itoll. 
defendant  pleads  in  bar,  that  B.  leased  to  him  the  land  in  which.  Rep.  .so.  Cro. 
&c.  at  will,  by  force  of  which  he. entered,  and  was  and  yet  is  Car. 401. 
thereof  possessed  by  force  of  the  lease  at  will,  it  implies  that  the 
lessee  is  alive,  for  if  he  was  dead  the  lease  was  determined,  and 
then  he  could  not  be  possessed  by  force  thereof.  Th^  averment 

3.  Another  exception  was  taken  to  the  avowry,  sc.  that  the  in  the  avowry 
alledging  of  it  to  be  (A)  antiquum  officium^  was  too  general  and  J***^  **"*  ?*J® 
uncertain,  but  he  ought  to  have  prescribed  in  it,  or  shewed  more  oflke,  is  too 
certainty  than  now  he  has  done :  and  that  was  held  a  good  ex-  general  and 
ception.    And  this  difference  was  taken  betwixt  the  allegation  of  l!"^^'^"'' 
the  conveyance  to  the  matter,  and  the  matter  itself  (b);  as  in  ( f )  avcrriDK^^coB- 

veyaiice  to  the  matter  and  the  matter  itself.  {e)  Dy.  304.  pi.  52. 9  BnL  79.  f63.  Palmer 

50i».  Cr.  Jac.  622.  Moor  376.  Cr.  Car. 401.  (/)  Dyer  306.  pi.  66.  {g)  Doct.  Plac.  847.  Palmer  «68. 
(A)  Hub.  44.  Cr.  Car.  500.  (t)  11  Co.  44.  b.  1  Roll.  Rep.  76.  2  Inst.  71.  Fitz.  Avowry  57.  Br.  Dit- 
trt^'ss  18.  Br.  Que  Estate  9.  Co.  Lit.  121.  a.  Cart.  31. 

(a)  a  wrong  conclusion  can  be  taken  ad-  lands  were  drowned,  it  is  sufficient  to  say, 
vantage  of  by  special  demurrer  only  since  stat.  whereas  he  was  possessed,  &c.  Weskbom  and 
4  Ann.  c.  16.  As  to  when  a  plea  ought  to  con-  Mordant^ s  case,  2  Leon.  103.  3  Leon.  174.— 
elude  to  the  country  and  when  with  an  aver-  So  in  an  action  for  diverting  an  ancient  water- 
mcnt,  vid.  Serit-Wms.  note(l)IIayman  v.  Gcr-  course,  it  is  not  necessary  to  shew  a  title  by 
rardy  1  Saund.  103.  Com.  Dig.  Pleader.  E.  32.  prescription  or  otherwise  to  the  watercourse, 
£.  33,  It  is  sufficient  to  say  that  the  water-course 

(b)  In  j>ossessory  actions,  there  is  a  great  dif-  was  accustomed,  and  of  right  ought  to  flow, 
fcrence  in  the  manner  of  pleading  in  a  deda^  &c.  Anon.  Cro.  Car.  499.  Sands  y.  Trefiues, 
ration  and  in  a  plea.  In  the  former  it  is  unne-  Cro.  Car.  575.  So  also  in  an  action  on  the 
cessary  to  allege  in  the  declaration  the  precise  case  a  declaration  which  averred  that  the  de- 
estate  which  the  plaintifi*  is  seised  of,  or  to  lay  fendant  broke  down  an  ancient  dam  by  which 
any  title  by  grant  or  prescription  to  that  he  did  divert  the  water-course  ab  antiguo  et 
which  the  plamtiff  is  disturbed  in  or  hin-  «o/i/oc2<r<tt  towards  the  plaintiff's  mill,  was  held 
dered  from  enjoying,  but  it  is  sufficient  to  good  on  demurrer.  Nulmes  v.  Hoblethwaite, 
declare  on  his  possession.  WiUamore  v.  3  Lev.  133.  S.  C.  [3  Mod.  48.  1  Shower.  64.] 
Bamfordcy  2  Bulst.  288.  Norris  v.  Baker,  So  also  in  an  action  by  a  commoner  for  the 
1  RolL  Rep.  394.  S.  C.  3  Bulstr.  198.  disturbance. of  his  common,  it  b  not  oecesiaiy 
Thus  in  an  action  on  the  case,  for  stoppii^  for  the  plaintiff  to  state  any  title  to  the  com- 
a    certain    river   by    which    the    plaintiff^  mon  by  prescription  or  otherwise,  but  it  is 
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11  H.  4.  89.  a.  b.  there,  ooey  to  convey  to  him  title  to  a  leelf 
prescribed  that  he  and  all  those  whose  estate  he  had  in  the 


•ufficient  merely  to  state  that  he  is  po«ested  That  in  the  latter  case  it  was  ncccsiTy  to 
of  certain  land,  &c.  and  bj  reason  thereof  has  shew  a  title  in  the  declaration  thon^  not  m 
a  right  of  common,  &c   Atkinson  v.  TeasdtJey  the  former.    But  this  distinction  no  longer 
5  Wils.  S78.    Beam-f,  Bloomy  5  WiL  459.  S.  prevails,  and  the  general  form  of  dedarin^  it 
C.  8  Black.  816.    So  also  in  an  action  for  u  allowed  in  botn  cases.    Thus,  in  an  aclMD 
stopping  plaintiff's  li^ts,  it  is  sufficient  to  on  the  case  for  not  repairing  fences,  a  dedara- 
say,  that  the  plaintiff  was  possessed  of  a  house  tion  that  all  the  possosors  of  the  defendant** 
in  which  were  ancient  lights,  and  that  the  de-  close  had  used  to  make  the  fences  betwem  the 
fendant  stcf>ped  them.    Crmolher  ▼.  OldfiM^  defendant's  close  and  a  certain  liyer,  and  that 
S  L.  Raym.  1890.    So  in  an  action  for  not  the  defendant  did  not  repair  the  hedges,  &c. 
grinding  at  the  plaintiff's  mill,  it  is  sufficient  wherdiy  the  plaintiff's  cattle  escaped,   &c 
to  say,  that  dunng  the  time,  &c.  he  had  and  on  motion  in  arrest  of  judgment,  two  judges 
ought  to  have  the  toll,  and  that  the  inhabitants  against  one  held  the  declaration  suffiaenL — 
ought  to  grind,  without  setting  forth  any  title  Holbeack  ▼.  Wamtr,  Cro.  Jac  665.    So  also 
to  the  toll,  or  any  custom  or  prescription  for  in  actioh  for  disturbing  the  plaintiff  of  a  right 
the  inhabitiints  to  bring  their  com  to  be  ground  of  way  o?er  defendants  land,  no  title  to  the 
there.    Chapman  y.  Flexman^  S  Vent.  898.  way  by  prescription  or  otherwise needbe  shewn, 
and  rid.  Drake  ▼.  Wigletworthy  lilies,  654.  Winford  v.  WoUattony  S  Lev.  866.     Rider  v. 
So  in  case  for  a  distiuiMnce  of  a  toll  in  a  Smith,  4  T.  R.  466.    So  also  in  an  action  for 
nuirket,a  declaration  that  alleged  a  demise  of  not  repairing  a  party  wall  bdonging  to  the  de- 
the  toll,  &c  without  shewing  the  title  of  the  fendant,  it  is  sufficient  for  the  plautiff  to  de- 
lessor  was  held  ^ood.  Escoi  v.  Lanreny^  Owen,  clare  that  he  was  possessed  of  a  messuage,  and 
109.      And    m   case    for    disturlMmce    of  that  the  defendant  ought  to  repair  the  aid 
ft  toll  in  a  fidr,  the  declaration  need  not  wall.-*  Tenancy,  Gotdwin,  6  Mod.  511.  S.C. 
shew  a  title  to  the  fiur  by  grant  or  prescrip-  l  Salk.  360.  Vid.  7^  Queen  ▼.  BucknaU,  8  L. 
tion.     Deni  ▼.  Oliver,   Cra  Jac  43.     So  Raym.  804,    Serjeant  Wms.note  (1)  Cor^ 
in  an  action  by  the  owner  of  an  ancient  ton  v.  LUkebye,  8  Saund.  1 13.  a.  If  thus  plam- 
ferry  against  a  person  who  erected  anew  ferry  tifi^  instead  of  declaring  generally,  set  out  a 
near  his,  it  is  sufficient  for  the  plaintiff  to  de-  titie,  and  do  it  insufficiency,  the  declaration 
clare  on  his  possession,  and  he  need  not  set  will  be  bad.    Dom  v.  Gathford,  Comyn.  Repi 
forth  in  hb  decku^tion  that  he  keeps  boats  44.  S.  C.  1  Salk.  Z6Z.    Crowtker  v.  OUjSeU,  5 
and  ferrymen  sufficient  to  carry  passengers  over,  h,  Ra^.  1 830.    And  it  is  incumbent  upon  the 
Bliuet  v.  Hart,  WilKs.  508.    So  also  in  a  de-  plainuff  to  prove  at  tiie  trial  a  ^ood  and  suffi- 
claration  for  disturbing  a  right  of  way,  ib  is  dent  tide  by  grant  or  prescription,  &c.  or  be 
sufficient  to  sav,  that  he  was  possessed  of  a  will  be  nonsuit.    Cort  v.  Beroeck,  Dong.  929. 
wood,  and  that  he  had  a  way  leading  from  such  But  in  a  plea  if  the  matter  of  defence  arise 
a  place  to  the  said  wood,  and  that  the  defen-  from  tide  in  the  defendant,  whether  it  be  title 
dant  had  obstructed  him.    St.  John  v.  Moody,  by  descent,  by  prescription,or  custom,  or  other- 
1  Vent.  874.    And  in  an  action  on  the  case  wise,  the  title  must  be  set  out  in  the  plea, 
upon  a  custom  for  not  grinding  at  plaintiff's  Norrit  v.  Baker,  1  RolL  Rep.  393.     Wilaami 
mills,  the  plaintiff  may  declare  generally  upon  v.  Bamforde,  8  Bulst.  888.    Crowtker  ▼.  (M' 
if  custom  KHT  a  certain  toll,  without  specifying  J^ld,  2  L.  BLaym.  1830.     Tenant  ▼.  Gokban, 
the  particular  toll  or  the  consideration  for  it,  6  Mod.  313.    Pearl  v.  Bridges,  8   SaumL 
or  that  it  is  a  reasonable  toll.     Gard  v.  Cal-  401.  a.     Grimstead  v.  Marlowe,  4  T.  R.  717. 
lard,  6  M.  &  S.  69.    So  in  case  for  disturb-  Rider  v.  Snath,  4  T.  R.  768.    But  where  the 
ance  of  a  pew,  it  is  sufficient  for  the  pluntiff  defendant's  right  is  matter  of  inducement  or 
to  say  that  he  was  possessed  of  a  messua^  conveyance  merely,  it  is  sufficient  to  state  the 
and  that  the  said  pew  was  appurtenant  to  it,  titie  generally.    Xs  where  the  justification  to 
&C.    Ashley  v.  Fuckleion,  5  Lev.  73.    Nor  an  action  of  trespass  is  an  escape  of  the  cattle 
need  the  declaration  shew  as  against  a  wrong  from  a  common  to  the  close  in  which,  &c 
doer  any  titie  or  consideration  for  such  pos-  through  defect  of  a  fence  which  the  plaintiff  b 
session,  as  by  saying  that  plaintiff  repaired  the  bound  to  repair.    Faldo  v.  Ridge,  leW.  1i> 
pew.      Kenrick   v.   TaUor,    1     Wils. .  387.  So  in  trespass  for  an  assault,  if  the  defendaitt 
Vid.  Coroen*s  case,  18  Rep.  fol.  105.    So  in  plead  that  he  was  possessed  of  a  house  for 
an  action  for  disturbing  a  prescriptive  right  years,  and  the  plaintiff  disturbed  him,  without 
of  sepulture  in  the  chancel  of  the  church  as  shewing  by  what  titie  he  was  possessed,  it  is 
against  a  wrong  doer,  it  is  not  necessary  to  set  sufficient,     ^tevil  v.  Averie,  Cro.  Car.   158. 
forth  the  whole  right  particularly.    Waring  v.  So  also  in  trespass,  in  a  justification  for  taking 
Griffiths,  1  Burr.  441.    A  distinction  was  for-  cattle  damage-feasant,  it  is  suffident  for  the 
merly  taken  between  an  action  against  a  mere  defendant  to  say  that  he  was  possessed  of  t 
wrong  doer  and  an  action  against  a  person  in  term  of  years,  &c    Searl  v.  ^tdnon,  8  Mod. 
whoae  soil  the  plaintiff  claims  an  easement.  70.    Langfords.  Webber^  5  Mod.  138.  Anon. 
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hundred  have  had  a  leet,  &c.  et  bene^  for  the  prescription  in  the 
hundred  is  but  the  conveyance,  and  therewith  agrees  {a)  19  R.  2,  ^  Tirt«^^' 
Action  surlecase  51.  but  when  he  claims  any  thing  which  lies  in      '      '      '** 
grant  by  prescription  originally  and  of  itself,  he  cannot  prescribe 
in  it  by  a  que  estate;  as  (6)  Littleton  holds  fol.  41.  21  H.  7.  15.  (6)Ut  »ect. 
a.  &c.    So  when  one  will  plead  custom  in  a  town,  it  is  sufficient  ^^•^■'^^•''St. 
to  say  that  it  was  antiqua  viUa^  and  shew  the  custom.     Vide  82 
H.  6.    Prescription  47.  &  6  E.  6.  Dyer  71.    So  of  an  office,  if 
he  claims  any  thing  appertaining  to  the  office,  it  is  sufficient  to 
say,  qtwdfuit  antiquum  offidum  s  but  when  he  claims  the  office  it- 
self, it  is  not  sufficient  to  say  ^iod  est  antiquum  qffkium  (c). 

As  to  the  matter  in  law,  it  was  objected,  that  the  said  grant  ObjectioD, 
made  by  the  said  late  Bishop  of  Salisbury  being  confirms  by  ^iJ^tre!^"^ 
the  Dean  and  Chapter,  was  not  restrained  by  the  said  act  of  strained  by 

1  El.  for  divers  reasons.    1.  That  this  case  was  out  of  the  words  ^«  ^^^  i  Eli*, 
of  the  act,  for  it  was  not  any  part  of  the  possessions  of  the  said 
bishoprick,  nor  appertaining  thereunto.  2.  They  conceived,  that 

nothing  is  restrained  but  such  hereditaments  whereof  on  a  lease 
made  tor  three  lives  or  twenty-one  *  years,  according  to  the  [  *  60  a.  3 
statute,  a  rent  may  be  reserved,  for  the  words  of  the  act  are, 
^*  Other  than  for  the  term  of  twenty-one  years  or  three  lives,  &c. 
whereupon  the  old  accustomed  yearly  rent  or  more  shall  be  re- 
served, &c."  and  in  this  case  no  rent  (c)  can  be  reserved;  3.  A  W  ^'  ^*'  ^* 
difference  was  taken  betwixt  an  office  in  esse  in  the  right  of  his  . 
bishoprick,  for  that  may  be  said  parcel  of  his  possessions,  and 
such  an  office  as  the  Bishop  himself  cannot  exercise  cannot  be 
said  parcel  of  his  possessions.  4.  If  a  grant  for  two  lives  with 
the  ancient  fee  shall  by  construction  of  the  statute  be  restrained, 
then  by  consequence  a  grant  for  one  life  only  shall  be  also  re- 
strained ;  for  by  what  words  or  constructiop  shall  a  grant  for  two 
^  lives  of  the  said  office  with  the  ancient  fee  be  restrained,  and  not 
for  one  life?  But  it  was  unanimously  resolved  per  totam  curiam^ 
that  the  said  grant  of  the  said  office  for  two  lives  was  void  against 
the  successor  by  the  said  act  of  1  Eliz. 

And  in  the  argument  of  this  case,  four  things  were  considered.  Wbat  foor 

1.  What  the  common  law  was  before  any  statute  made  thereof.  ^^*^'?jr® 

2.  What  alteration  the  statute  of  (d)  32  H.  8.  cap.  28  has  made.  ^J^gmnent 

of  this  case.  (d)  3  Co.  50.  b.  5  Co.  f .  b.  4.  a.  5.  a.  6.  a.  6  Co.  37.  a.  T  Co.  7.  b.  8  Co.  34.  a. 

72.  a.  9  Co.  140.  b.  Co.  Lit.  44.  a.  333.  a.  Plowd.  112.  b.  Rast.  Leases  2.  Dyer  72.  pL  3. 162.  pi.  48. 
1 9.  pi.  tt.  246.  pi.  69.  271.  pi.  28.  357.  pi.  43. 363.  pi.  26.  Say.  85.  pi.  165.  Cr.  Jac.  173.  Cr.  £1.  950. 
602.  Cr.  Car.  22.  44. 435. 1  Roll.  Rep.  159. 163.  230. 2  Roll.  Rep.  169.  311.  332. 405. 410. 491. 499. 
Hob.  204.  Latch.  45.  Bridgm.  28.  Moor  58.  759.783.  1  LeoD.  59. 148.  3  Leon.  132. 156.  1  Jones 
60.  2  lost.  342.  681.  Godb.  102.  pi.  119.  3  Keb.  381. 

2  Salk.  643.  But  in  replevin  the  defendant  (c)  So  if  a  man  prescribe  m  modo  dechmnuR 
must  in  his  avowry  allege  either  the  taking  in  in  a  park,  he  may  wyquod  est  anHquut  parcut, 
his  freehold,  or  if  he  has  only  a  particular  es-  Cawper  v.  Andrews,  Hob.  44.  So  also  if  he 
tate  for  years,  he  must  derive  his  title  from  the  allege  an  usage  to  put  swine  into  a  park  as  in- 
tenant  in  fee.  ScUly  v.  Dally,  8  Salk.  562:  Hauh  ddent  to  the  office  of  parker,  semUe.  Withers 
kins  V.  Eccles,  2  Bos.  &  Pull.  359.  Serjt.  Wms.  v.  Iseham,  D^^er.  716.  But  if  a  thing  be  not 
n.  (3)  Poole  V.  LonguetfUle,  8  Saund.  284.  In  an  directly  mentioned  as  that  to  which,  &c.  it 
avowry,  however,  for  taking  cattle,  where  the  need  not  be  alleged  that  it  is  anii^um,  as  if 
question  was  who  ought  to  aeep  the  inclosure,  a  man  prescribe  in  modo  decimandi  m  so  many 
Uke  avowant  may  plead  generally  diat  he  was  acres  in  such  a  park,  it  is  not  necessary  to  say 
•eised  without  shewing  of  what  estate*  Sir  ouod  est  antiouus parous.  SheUony.  Montagite^ 
Framcis  Leke's  ease.  Dyer.  365.  a.  Hob.  118.  Vid.  Cfom.  Dig.  Pleader  E.  84. 
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S.  What  is  done  by  the  act  of  1  Eliz.  And  lastly.  If  the 
grant  to  two  of  the  said  office  be  restrained  by  the  said  act  of 
irt Point:  At  \  Eliz.  against  the  successor.  1  And  as  to  the  first,  it  was  re* 
bishoDfTwith'  solved,  that  at  die  common  law  Bishops  with  the  consent  of  the 
thecoiMentof  Chapter  might  by  their  charters  of  feoffments,  grants,  or  leases 
*****  ht  fc?*?  ^^^d  their  successors ;  and  therefore  such  grant  to  two  of  the 
their  sncces-  ^^^^  office  for  their  lives  had  been  good  by  the  common  law,  al- 
sore  by  feoff-  though  it  was  never  granted  to  two  before ;  wherein  was  observed 
ment,  grant,      ^y^^  wisdom  of  the  sages  of  the  law,  that  no  sole  corporation  was 

ever  trusted  with  the  disposal  of  the  possessions,  as  to  bind  bis 

successors,  but  in  such  they  ought  to  have  the  consent  of  others, 

as  the  Bishop  of  his  Dean  and  Chapter,  the  Abbot  the  consent 

of  his  Convent,  the  Parson  the  consent  of  the  Patron  and  Ordi- 

Snd  Point:       nary,  et  sic  de  aeteris.    As  to  the  2.  The  statute  of  52  H.  8.  has 

What  power  of  enlarged  the  power  of  the  Bishop,  for  by  this  act  he  may  make 

b  given  to^tbe  &  1^^  ^^^  twenty-one  years  or  three  lives,  with  divers  limitations. 

bishop  by  Stat.  1.  That  every  old  lease  be  expired  or  surrendered  within  a  year, 

^  ^*  ^  &c.  2.  That  the  land  ought  to  be  usually  demised  to  farm  by  the 

space  of  twenty  years,  &c.  and  ihai  the  Bishop  alone  may  do  by 

deed  indented,  following  the  limitations  of  the  statute^  without 

the  Dean  and  Chapter. 

Srd  and  4th  ^g  to  the  Sd  and  4th  points,  it  was  resolved,  that  by  the  a^ 

restraint  iTun!  ^^  ^  (^)  ^''  ^®  Bishops  are  generally  restrained  from  making  any 

posed  by  sut.    estate  or  interest  of  any  land,  tenement  or  hereditament,  parcel 

V^' «  of  *  their  bishopricks,  or  of  any  charge  or  incumbrance  out  of  it^ 

L     00  b.  J    Qp  of  any  other  thing  in  their  disposal  to  bind  the  successor,  but 

.  only  a  lease  for  twenty-one  years  or  three  lives,  of  such  lands, 

Bndgm.  f9.      tenements,  and  hereditaments  which  have  been  usually  demised, 

and  upon  which  the  usual  rent  shall  be  reserved  according  to  the 

said  act  of  1  Eliz.  And  if  they  make  a  lease  of  any  lands  usually 

Deseed tii  ^    demised,  and  reserve  the  usual  rent  according  to  the  statute  of 

1  £1.  yet  if  all  the  limitations  prescribed  by  the  statute  of  32 

H.  8.  be  not  pursued,  as  if  it  be  not  all  in  possesi»ion,  or  that  the 

old  lease  be  not  expired  or  surrendered  within  a  year  (which  13 

not  prohibited  by  the  statute  of  1  El.as  it  was  adjudged  in  Fox's 

case)  then  such  lease  shall  not  bind  the  successor  unless  it  be 

confirmed  by  the  Dean  and  Chapter,  for  the  statute  of  1  EI.  doth 

not  enable  any  Archbishop  or  Bishop  only  to  make  any  lease 

Moor  107.         And  such  construction  has  been  made,  as  is  aforesaid,  to  disable 

Bridg.  30.         the  Bishop  to  do  any  thing  except  to  make  leases  for  twenty-one 

Anil  65.  pi.       y^ars  or  three  lives  (as  is  aforesaid)  concerning  the  bishoprick 

140.  to  bind  his  successor ;  as  the  grant  of  the  new  avoidance  by  the 

Bishop  of  a  benefice  to  another,  although  it  be  confirmed  by 
Co.  Lit.  44.  b.    the  Dean  and  Chapter,  is  restrained  by  the  statute  of  1  El.  to 

bind  his  successor,  as  it  has  oftentimes  been  adjudged,  because 
it  was  such  an  hereditament  upon  which  a  rent  cannot  be  re- 
served :  for  all  that  which  is  not  permitted  by  the  exception,  sr. 
Co.  lit,  47.  a.  **  other  than,"  &c.  is  restrained  as  to  the  successor  by  the  general 
Grants  de-  purview  of  the  act.  But  such  grant  shall  bind  the  Bishop  him* 
elared  rmd  by  self,  notwithstanding  the  statute  says  it  shall  be  void  to  all  intents, 
biadttM^        constructions,  and  purposes  (d) ;  for  the  makers  of  the  act  in- 

biihop  biaiielf  who  made  them. 

— — ^-..»^— ^»^— — M^  11  I.I  ■  II    .     ■  I.  I 

(d)  So  if  a  sole  corporation  make  a  lease    it  shall  bind  him  though  it  shall  be  void  against 
not  warranted  by  the  statute,  13  £liz.cap.  10.    his  successor;  but  if  a  c<Aporation  aggregate 
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tended  not  only  the  advancement  of  religion,  when  the  professors  Ant;  fol.  59.  a. 
of  divinity  should  have  duplicem  honorem,  sc.  honorem  reverentiiey        ^^45«  *• 
and  honorem  beneficentia ;  but  also  the  increase  of  good  hospita- 
lity, and  avoiding  the  dilapidations  and  the  ruin  of  the  church, 
which  the  successor,  if  the  acts  of  his  predecessor  should  bind 
faim,  would  not  be  able  to  rebuild  or  repair :  and  therefore  the 
makers  of  the  act  regarded  the  succession,  more  than  the  Bishop 
himself.     Vide  Elmer's  case  in  the  Fifth.  Part  of  my  Reports,  Moor  253. 
fo.  £.  a.  and  Jewel's  case,  ibid.  fo.  S.  a.  the  case  of  Ecclesiastical 
Persons,  ib.  f.  14.  a.  b.  15.  &  Eitrue's  case,  and  divers  other  cases 
upon  the  stat.  of  id  El.  cap.  10.  concerning  Deans  and  Chap- 
ters, &c.  whigh  statute  is  cousin-german  to  this  act  of  1  El.  and 
these  words  in  the  said  act  of  1,  "  Parcel  of  the  possessions  of  2R0II.  Rep^ 
his  archbishoprick  or  bishoprick,  or  united,  belonging  or  apper-  .^^^' 
taining  to  the  said  archbishoprick  or  bishoprick ;"  and  it  may  be 
well  and  properly  said,  that  the  gift  and  disposal  of  this  office, 
and  all  *  other  the  like  are  belonging  to  the  archbishoprick  or    [  *  61  a.  3 
bishoprick :    for  although  the  Bishop  himself  cannot  exercise 
such  [a)  office,  yet  he  has  an  inheritance  in  the  gift  and  disposal 
thereof,  as  it  is  held  in  Roger  Earl  of  Rutland's  case  in  the 
Eighth  Part  of  my  Reports,  P.  o5.  b.    And  these  words  (i)  "  be-  The  words  in 
longing  to  the  archbishoprick  or  bishoprick,"  shall  be  taken  for,  ]f^^^'^l^ 
**  concerning  the  archbishoprick  or  bishoprick :"  and  therefore  archbishoprick 

if  a  writ  of  ic)  annuity  be  brou(;ht  against  a  Bish6p  upon  the  title  o""  W»boprick, 

f  '   ^  ^il        •         °j  •     1  -..I        ••-.!.•       shall  he  takea 

ot  prescription  or  otherwise,  and  judgment  be  given  against  him  f^^  «  comum- 

upon  verdict  or  confession,  it  is  restrained  by  this  act,  because  t]^'the,&c. 
the  Bishop  is  charged  with  the  annuity  in  respect  of  his  bishop- 
rick, and  therefore  the  successor  shall  be  charged  with  the  ar- 
rearages incurred  in  the  life  of  the  predecessor,  as  it  is  agreed  in 
21  {d)  H.  7.  4..  a.  b.   S4  E.  3.  Scire  facias   15S,  254,  48  E.  S. 
2G.  a.  b.  22  H.  6.  10.   S5  H.  6.  44.  and  yet  the  annuity  is  not 
issuing  out  of  the  bishoprick,  as  appears  in  {e)  10  H.  6.  10.  b. 
&  {/)  10  E  4.  10.  a.    But  because  it  concerns  the  bishoprick, 
and  tends  to  the  [g)  diminution  of  the  revenues,  and  the  im- 
poverishing of  successors,  it  is  restrained  by  the  statute  of  1  El. 
Then  to  answer  the  objection  which  has  been  made,  why  shall  a  The  grantwith 
grant  of  the  said  office  to  one  only  be  good?  as  to  that  it  was  *p®  aacicptfee 
answered  and  resolved  by  the  court,  that  if  {h)  the  office  has  been  aad  necessary 
ancient  and  necessary,  the  grant  thereof  with  the  ancient  fee  is  office,  is  ex- 
not  any  diminution  of  the  revenue,  nor  impoverishing  of  the  sue-  Jhl^'^I^  ^  ^ 
cessor,  and  therefore  for  necessity  such  grants  are  by  construe-  restraiat  of  1 

tfon  exempted  out  of  the  general  restraint  of  this  act  of  1.(e).  ^**** 

'  («)  s  Co.  55.  b. 
Co.  Lit.  3.  b  BridgHi.  SO.  1  H.  7, 29.  b.  Br.  Prserof?.  1^5.  Br.  Grant  83. 10  H.7. 18.  b.  Fits. Orant 
32.  Flowd.  3BI.  a.  379.  b.  (6)  Brid/in.  :J0.  Ley.  78.  (c)  5  Co.  14.  b.  Cr.  Car.  49.  Bridgm.  50.  11 
Co.  69.  b.  1  Roll.  Rpp.  15?.  155.  158. 16t\  164. 166.  171.  Hob.  97.  (d)  Brid^.  30.  (e)  Bridga.  30. 
'/;  Davis  5.  b.  lir.  Scire  facias  }7t).  Br.  Aouiiity  36.  Fitz.  Anuu.  13.  {g)  Ley  71.73. Bridf^JOl. 
Zr,  Car.  49.  Co.  Lit.  44.  a.  (h)  Cr.  Car.  557.  Brrrlgm.  30.  Co.  Lit.  44.  a. 


^ 


makes  a  lease  not  warranted  by  li  Eiiz.  such  ever.     Chapter  of  the  CoUegiait    Church  tf 

lease  is  void  against  themselves.    Lynv.W^n^  SouthweU  v.  The  Bishop  of  fjheoln,  I  Mod* 

O.  Bridgm.  122.   Carter  and  Ciaycole*s  case,  204.  Vid.  Bacon's  Ab.  Leases  H.  1.  and  Mag^ 

1   Leon.  308.      Morris  v.    Anirobus,   Hard,  dalen  College  case.  Vol.  vi.  p.  125. 

326.    And  where  there  is  a  chapter  without  (e)  The  rule  applicable  to  the  grants  of  liitee 

a   dean,   and  such  chapter    msikes   a  lease  offices^  is,  that  ao  office  and  fee  wiudi  eiasted 

not  warranted  by  the  stat.  15  Eiiz.  such  leas6  before  the  1  Eiiz.  is  not  within  the  stat«te,bttt 

is  void  ab  inilio,  for  it  must  be  so  or  be  good  for  may  be  granted  itnce,  j>rec»e1y  in  the  i me 
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r«i)Bridgin.so.  For  as  Bracton  says,  fo.  247.  a.  {a)  lUud  quod  alids  licitum  turn 
ElementTsd.  ^'  necessitasfacit  licitum^  If  (&)  necessUas  inducit  privilegium  quod 
5  Co.  40.  b.  *  Jure  privatur.  And  if  Bishops  should  not  have  power  to  grant 
0  ^\j,^'  ^  such  oflSces  of  service  or  necessity  (c)  for  the  life  of  the  grantees, 
e)  Cr.  Car.  ^^^  ^^^^  their  estate  should  depend  upon  uncertainties,  as  upon 
259.  Bridgm.  the  death,  translation,  &c.  of  the  Bishop  then  the  most  able  per- 
§64.^  •'®°**       sons  would  not  serve  them  in  such  offices,  or  at  least  would  not 

discharge  their  o£Sce  with  any  {d)  alacrity,  unless  they  have  such 
certainty  of  an  estate  for  the  term  of  their  lives,  as  their  prede- 
^°i.^«^  cessors  in  the  same  oflSces  had.  But  when  the  {e)  ancient  office 
been  ef^ted*  ^^  '^^^^  granted  to  one,  it  is  not  of  necessity  to  grant  it  to  two, 
to  one,  a  grant  and  therefore  such  grant  is  not  exempted  out  of  the  general  re- 
^®  ^^f^  "®^  straint,  no  more  than  if  the  Bishop  grants  an  office  with  the 
oendrestrSnt.  ^^^i^nt  fee  (J^)  to  one,  and  afterwards  grants  it  {g)  in  reversion 
[  *  61  b.  ]  ^o  another  that  is  restrained  by  *  the  statute,  because  it  is  not  of 
(/) Cr.  Car.  necessity;  and  if  the  Bishop  may  grant  such  offices  to  (A)  two^ 
|79. 557.  jjg  ju3y  grant  them  without  any  limitation  of  lives,  and  by  con- 

1  JoSuf64.      sequence  in  ififinitum ;  and  so  if  he  may  grant  to  one  in  (s)  re- 
version, he  may  grant  to  others  without  any  limitation  :  and  by 
the  same  reason  ne  may  grant  in  tail  or  in  fee,  which  will  be  en- 
tirely against  the  intention  of  the  said  act  of  1,  and  of  such 
opinion  was  Popham,  Chief  Justice,  Mich.  44  &  45  Eliz.  in  (k) 
^^DM»     Scamblei^s  case.     Vide  £8  Eliz.  Dyer  370.  (/)  Home  Bishop 
A  grant  of  a      ^^  Winchester  after  the  statute  1  Eliz.  granted  to  Doctor  Dale 
rent  for  life       for  life  a  rent  out  of  the  manor  of  Waltham  pro  consilioy  Sfc. 
m«le^:oDtrarT  '^®  Bishop  died.  Doctor  Dale,  because  the  rent  was  void  by  the 
toi  EUz.binZ  death  of  the  grantor,  brought  an  action  of  debt  for  the  arrear- 
the  bishop;  the  ages  incurred  in  his  life  against  his  executors:  in  which  two 
hk  V4i^!^  •'   points  are  to  be  observed.  1.  That  the  grant  was  not  void  against 

the  Bishop  (m)  himself;  the  other,  that  although  the  rent  was 
issuing  out  of  the  possessions,  and  not  parcel,  it  was  void  by  his 

A*''™tb^*Ae  ^^^^^'  ^^^'  ^^  ^^*^*  ^^^'  ^*^-  *"  ^^*  ^®"*^  *®  Bishop  of 
bisl!^of  a   ^  Chester,  after  the  statute  of  1,  granted  to  George  ( n)  Bolton, 

newly  founded  an  annuity  of  five  marks  per  annum  for  his  life  pro  consiUo  im- 
an  o^ce^of  ne-  P^^^  ^  impendendo,  which  was  confirmed  by  the  Dean  and 

eeuity,  In  pos-  Chapter,  and  afterwards  the  Bishop  died,  Bolton  brought  a  writ 

session,  is  of  annuity  against  the  successor,  and  in  his  declaration  averred, 

f  Td     fio  h  ^^^^  ^^  predecessors  of  the  Bishop  had  granted  reasonable  fees 

pi.  58.^259.  pi.*  (^)  {^^^  ^^^  ^^^  ^^^^  ^^^^  ^^^  ^^^  ^^^  ^^^  granted  before)  and 

18. 11  Co.  4.  a.  averred,  that  he  was  homo  consiliarius  et  in  lege  peritus^  and  the 

4i*Cr*Car*'  opinion  of  the  court  was  against  the  plainti^  and  therefore  he 

279. 8  Co.  55.  never  had  judgment     But  there  it  was  resolved,  that  although 

b.  2  Roll.  154.  the  said  bishoprick  was  {p)  founded  of  late  time,  sc,  in  the  time 

Ho*b!ii^'i5*i.  ®f  H.  8.  yet  a  grant  of  ofiices  of  necessity  to  one  in  possession 

4  Inst.  tos.    *  with  a  reasonaUe  fee  {q)  (the  reasonableness  of  which  shall  be 

(A)  Bridg.  31. 

(i)  Bridgm.  31.  (fc)  Cr.  El.  636^  637.  Cr.  Car.  49,50.  Co.  Lit.  3.  b.  1  Roll.  731. 2  Roll.  153.  Bridgm. 
31.  Ley  74.  76.  (1)  Cr.  Car.  49.  Bridgman  31.  Dy.  370.  pi.  62.  (m)  Co.  Lit  45.  a.  Cr.  El.  473. 564. 
Ant.  a.  59.  a.  60.  b.  3  Keb.  109. 1  Mod.  Rep.  205.  Cart.  l.S.  16. 1  Vent.  247. 1  Roll.  Rep.  152. 154. 
159. 169.  (ft)  Cr.  Car.  49.  Bridgman  31.  Ley  72, 73.  75.  Hard.  354.  (o)  Bridg.  31.  (p)  Bridgm.  51. 
Co.  Lit  94.  a.  (a)  Bridgm.  31.  Co.  Lit  56.  b.  59.  b.  Cr.  Car.  48. 1 96.  1  RolL  523. 2  RolL  578. 1  HoU. 
Rep.  33.  Cr.  £1. 351.  779.  Moor  623.  4  Co.  27.  b.  11  Co.  44.  a.  13.  Co.  3. 1  BrownL  186, 187. 

mannor  in  which  it  was  granted  before;  and  226.  and  vid.  8  Bum's  Eccl.  Law.  380.  5 

the  utility  or  necessity  of  such  an  office  is  no  Cruise  Dig.  Tit.  Offices.  Auditor  Curle't  cote, 

more  material  since  the  1  £liz.ihan  it  was  be-  Vol.  vi.  p.  3. 
ibretf  TVdawny  v.  Bishop  of  tVinchetter,  1  Burr. 
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decided  by  the  court  of  justice  in  which  it  shall  depend)  is  good, 
and  as  has  been  said,  exempted  out  of  the  general  restraint  of 
the  said  act.    And  the  court  took  no  regard  to  that,  that  it  did 
not  appear,  when  Edward  Green,  one  of  the  grantees  died  :  for 
admit  he  died  in  the  life  of  the  said  Bishop,  so  that  now  against 
the  successor  one  only  has  the  office;  yet  the  grant  by  force  of 
the  said  act  de  primo  is  void  as  to  the  successors,  quia  qwe  *  tnalo    [  *  62  a.  ] 
(fl)  inchoata  sunt  principiOy  vix  est  ut  bono  peragantur  exitu^  et  {b)  («)  4  Co.  t.  b. 
quod  initio  non  valet^  tractu  temporis  non  convalescit ;  and  the  g  jonea^ri**i 
statute  de  primo  Regime  Eliz,  has  at  the  time  of  the  grant  ad-  Bnl.  43.  i9i. 
judged  it  void  as  to  the  successor,  which  no  subsequent  accident  (^)  *  Co. «.  u, 
can  make  good,  no  more  than  if  a  Bishop  makes  a  lease  for  four  jii.^i  co^iS. 
lives,  and  one  dies  in  his  life-time,  so  that  now  there  are  but  b.  Davis  32.  a! 
three  lives,  and  afterwards  he  dies,  yet  it  shall  not  bind  the  suc- 
cessor, although  all  other  circumstances  required  by  the  statute 
of  32  H.  8.  be  observed. 

5.  It  was  resolved,  that  the  grant  of  any  ancient  office  to  one  The  grant  by 
with  the  ancient  fee  by  a  Bishop,  shall  not  bind  his  successor,  *  *>'8*>op>  of 
unless  it  be  confirmed  by  the  Dean  and  Chapter,  for  such  grants  office  to  one 
are  not,  as  appears  before,  restrained  by  the  statute  de  primo  EL  ^«th  the  an- 
and  therefore  remain  at  the  common  law,  and  by  consequence  no  "bi^d'ilie*^^ 
ought  to  be  confirmed  by  the  Dean  and  Chapter.  successor  un- 

Also  no  regard  was  had  by  the  Court,  that  it  did  not  appear  j^"  confirmed 
that  John  the  Bishop  was  dead ;  for  (c)  nuper  Episcopus  may  and^cbap^er 
imply  a  translation,  or  other  removal,  as  well  as  death,  but  it  is  forsnchgranu 
all  one ;  for  be  he  translated,  deposed,  or  otherwise  removed,  ''«n>ain  at  tlie 

.1  J.  •         'J  •     ^  ^L  -«  common  law. 

the  grant  is  void  agamst  the  successor.  •*  ^  3j,„  ^^2^ 

Lastly,  although  it  doth  not  appear,  that  there  was  any  sue-  ^he  grant  of 
cessor  at  the  time  of  the  distress  for  (posito  there  was  no  successor  the  said  office 
then  made)  yet  that  is  not  material;  for  the  grant  determined  !>y«J-toiwo, 
by  the  death  or  removal  of  the  said  John  the  Bishop.     And  the  dea^h  or 
afterwards  this  term,  judgment  was  given  for  the  plaintiffs,  Simon  removal  of  the 
Stanton  and  Henry  Knap,  and  against  the  said  John  Green  ***^J' 
who  claimed  the  said  office. 

Note,  reader,  the  subject  of  this  case  is  small,  but  the  conse-  Note, 
qucnce  great :  and  where  by  force  of  an  exception  in  the  statute 
de  primo  Regincc  Eliz.  any  Archbishop  or  Bishop  might  with  the  50  ^nt!  59  C! 
consent  of  the  Dean  and  Chapter  convey  any  of  their  possessions  Cr.  Car.  401,  * 
to  the  King,  his  heirs  and  successors,  of  any  estate  whatsoever;  ^ozx,  plac. 
our  {d)  lord  the  King  that  now  is,  of  his  piety  and  devotion  to  ^^/^'j  j^^  ^^  3^ 
religion,  and  for  the  honour  of  it,  and  that  such  possessions  which  Co.  Lit  44.  a. 
were  given  by  his  noble  progenitors  Kings  of  England,  should 
not  be  converted  to  private  uses,  has  at  his  first  Parliament,  and 
by  authority  thereof,  restrained  them  from  making  any  convey- 
ance or  estate,  either  to  himself  or  to  any  of  his  heirs  and  suc- 
cessors. *And  so  you  will  understand  what  acts  an  Archbishop    [  *62  b.  ] 
or  Bishop  may  do  concerning  his  possessions  without  the  assent 
of  the  Dean  and  Chapter;  and  what  he  may  do  with  the  Dean 
and  Chapter ;  and  what  he  may  not  do,  although  they  be  with 
the  assent  of  the  Dean  and  Chapter. 
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Queen  Elizabeth  being  seised  in  fee  jure  conma  of  the  manor  of  W.  to 
which  an  advowson  was  appendant,  demised  the  manor,  with  the  appurte- 
nances for  SI  years  excepting  the  advowson,  and  afterwards  reciting  the 
said  demise  and  exception,  made  another  demise  in  reversion  to  the  same 
grantee  for  another  term  of  years  with  the  like  exception.  King  Jac  1. 
in  consideration  of  sendees,  ex  certa  tdentid,  ^rc  granted  the  manor,  cmm 
suis  juribus,  ^c.  to  G.  H.  exceptii  qua  in  eisdem  Kiieris  patenHbus  exor 
piuntur,  and  mentioned  the  lease  in  reversion  and  the  like  exception  thereia; 
then  followed  this  clause — Et  tdierius  de  uberwrigraHd  nostrd  4*  «r  eerU 
tciefUia,  4*0.  damua  omnia  et  singula  ienemtnia  pnedida  manerio  qmoqm 
modo  tpectanHa,  ^c,  et  uberius  damut,4^c,  to  the  said  G.  H.  and  his  heirs  tlie 
said  manor  ac  aetera  omnia  et  singula  prctmiua  cum  earum  perttmetUOs  ade9 
piene,  6fc.  as  the  same  came  to  him  and  they  were  in  his  hands:  resolved^ 
The  advowson  passed  by  the  grant  of  King  Jac.  1. 

When  the  King's  charter  in  general  terms  refers  to  a  certainty,  it  contaioi 
as  express  mention  as  if  the  certainty  had  been  expressed  in  the  same  char- 
ter, although  the  certainty  to  which  the  reference  is,  be  not  of  record,  but 
lies  in  averment  by  matter  inpoti  or  in  fact. 

If  the  words  adeo  plene  et  integre  had  been  omitted,  then  the  advowsoo 
would  not  have  passed  by  the  first  clause ;  but  by  the  addition  of  the  hut 
clause,  all  the  parts  of  the  patent  taking  effect  at  one  and  the  same  time^ 
the  advowson  shall  pass  as  appendant. 

The  exception  **  exceptis  qua  in  eisdem  litteris  patentibus  excipiuniut'*  ei- 
tends  only  to  leases  recited,  and  not  to  any  exception  out  of  the  letters 
patent  of  the  fee  simple. 


In  a  Quare  impedit  by  John  Whistler,  Gentleman,  plainti£^  and 
John,  Bishop  of  Oxford,  and  Isaac   Singleton,  Clerk,  defen* 
dants,  for  the  church  of  Whitechurch  in  the  county  of  Oxford: 
(a)2RolLRep.  the  case  on  the  special  verdict  was  such;  Queen  (a)  Elizabeth 
«79.  was  seised  of  the  manor  of  Whitechurch,  to  which  the  advow- 

son of  the  church  of  Whitechurch  was  appendant  in  her  de- 
mesne as  of  fee  as  in  right  of  her  crown,  and  being  so  seised  24 
Aprilis  anno  9  Eliz.  by  her  letters  patent  demised  the  said  manor 
witli  the  appurtenances  to  William  Smith,  except  advowsons  of 
churches,  &c.  for  21  years;  and  afterwards  the  Queen  9,9,  die 
Mail  anno  regni  sui  27.  reciting  the  said  demise  of  the  said 
manor  to  the  said  William  Smith,  with  the  exception  of  the 
advowson,  made  another  demise  in  reversion  to  the  said  William 
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Smith  of  the  said   manor  with  the  appurtenances,  except  the 

advowson,  and  afterwards  Queen  Elizabeth  died ;  and  the  King 

that  now  is,  in  consideration  of  service,  ac  ex  ceiid  scientid  et 

mero  motu^  granted  to  Sir  George  Howme,  Knight  (a\  totum  (ri)2 Roll. Rep. 

illud  manerium  six?e  dominium  de  Whitechurch  in  corri  nostra  OxorC  '^^^^ 

cum  suisjuribusy  membris,  ^  pertinen*  universis^  ac  omnia  Sf  singula 

domoSf  {Edificia^  Sfc,  4*  hcereditamenta  nostra  qtuecunqtte  prccdicto 

manerio  sive  dominio  de  Whitechurch^  sive  alicui  inde  parcellce  quo- 

quo  modo  spectarC  sive  pertineri  cuidem  WiUielmo  Smith,  per  literas 

patentes  dictte  nuper  Reg*  Eliv^  sub  magno  sigillo  suo  Anglia^  pro 

termino  21  anno?  (^),  exceptis  qua  in  eisdem  Uteris  patentibus  ex-  fA)  2  Roll.  Rep. 

cipiuniuTf  mentionat  fore  dimis^  acpostea  per  alias  literas patentes,  ^^^* 

and  mentioned  the  lease  in  reversion,  and  in  which  is  also  the 

like  clause,  exceptis  qua  in  eisdem  liteiis  patentibus  excipiuntur, 

mentionaf  fore  ^dimissa ;  ac  tdterius  de  uberiori  gratid  nostrd    [  *  63  b.  ] 

speciali,  ac  ex  certd  scientid  8f  mero  motu  nostrisj  damus  Sf  conce^ 

dimus  prcefato   Georgio   Homme,  Militi,  haredibus  8f  assignatis 

mis  imperpetuum,  omnia  et  singtda  messuagia,  ^c,  tenementa  pra* 

dicto  manerio  sive  dominio  de  Whitechurch  quoquo  modo  spectarC  ^  ^°^*'  ^^P- 

five  pertin\  8^c.     Damus  ulterius,  8f  per  prasentes  pro  nobis,  ha" 

redibus  4f  successoribus  nostris  concedimus  prcefof  Georgio  Howme 

Militi,  haredibus  Sf  assignatis  suis  imperpetuum,  pradictum  mane^ 

Hum  sive  dominium  de  Whitechurch,  ac  ccetera  omnia  4*  singula 

pramissa  superius  per  prcesentes  concessa  cum  eorum  pertin'  univer- 

ris  adeo  plene  et  integre,   et  in  tarn  amplis  modo  etformd,  prout  ea 

omnia  et  singula  pramissa  aut  aliqua  inde  parcella  ad  manus  n^os^ 

tras,  Sfc.  devenerunt,  ac  in  manibus  nostris  jam  existunt. 

And  if  the  advowson  appendant  to  the  said  manor  of  White-  Argnmfnts 
church  should  pass  by  these  letters  patent,  or  not,  was  the  ques-  ^^  ^^^  ^'  • 
lion.     And  divers  objections  were  made  at  bar  that  the  advow-  notpas^bytlie 
son  should  not  pass.     1.  Because  no  express  mention  was  made  letters  patent, 
of  the  advowson,  and  it  is  enacted  by  the  statute  De  prarogativd  See  Dyer  350. 
Regis,  cap.  (r)  15.     Quando  donC  Rex  dat  vel  concedit  alicui  ma-  (c)Stamf.Pra- 
nerium  vel  terram  cum  pertin\  nisifociat  in  chartd  sud  vel  scripto  rog.  4t .  b.  1 
expressam  mentionem  defeodis  militum,  advocaiionibus  ecclesiarum  ?°i^?*JlV^* 
Ijf  dotibus,  cum  acciderint,  ad  prcedicf  manerium  vel  terram  pertin\  3.'  5.'  5*  piow. 
tunc  hiis  diebus  Rex  reservat  sibi  eademfooda  et  advocaf  cum  doti-  25«.  a.  17  E.  2. 
bus,  licet  inter  alias  personas  nonfuerint  observata.     And  in  this  ^'a^i^E  I 
case  the  King  made  no  express  mention  of  the  advowson.     The  3?.  \,  38  H.  6. 
second  reason  was,  that  when  the  King  first  granted  the  manor  34.  b. 
of  Whitechurch  (d),  cum  pertirC,  without  making  mention  of  the  (d)  Moor  88i. 
advowson,  it  is  as  much  in  judgment  of  law,  as  if  the  advowson  ^^^' 

had  been  excepted  in  express  words,  and  then  when  by  the  lat- 
ter clause  the  King  gran  ted  jpr^d'  manerium  cumpertiri,  ac  ccetera 
omnia  Sf  singtda  prcemissa  superius  per  prcesentes  concessa  cum 
foruM  pertin^  universis  [e),  adeo  plene  4*  integre,  S^c.  this  word  («)  Hob.  i70, 
(prcedicf )  has  reference  to  the  manor  mentioned  before,  which  ^^o^'^^^- 
manor  was  granted  without  the  advowson,  and  therefore  this 
clause  being  restrained  by  this  word  (prcedicV )  and  by  these 
words  (8f  ccetera  omnia  et  singula  prcemissa  si\perius  per  prcesentes 
concessa)  the  advowson  shall  not  pass :  and  yet  peradventure  (as 
it  was  said)  if  in  one  and  the  same  clause  the  King  had  granted 
totum  manerium  nostrum  de  Whitechurch  in  com*  nostro  Oxon*  adeo 
plene  et  integre,  et  in  tam  amplis  modo  etformd,  prout  idem  mane- 
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rarri  x.i  n/rrxL;  -icssrir,   ttruruz  -ft 

X  3::2r:c  pas^.     I.  I>  vas  «icjcc7rft£y  t&at  die  origisal  gnot  is  re- 

were.-*.  *riz.itzm  ^.IL^LMa  Snzzi  per 

m  -f..;.:.'!!  .ir^r^?  Tcr-f:i£:ctts  '^zjzziaxtarj  wi^mtkmmf  fare  divrnhm  d 
^nntr'-^juz ;  .n  viixh.  iemise  u>  Sci2&  tbe  aJuwiauQ  was  cxpfcalj 
exu^cc^^fi-  ^'^ti  ^  occn  Jte  ouccr  b^  xhls  refiercBce  the  •dioW" 


•  -  >  Ci.  V.  t 
(-;.  1.  i  fUiL 

'  •  €4  a,  : 

til.  f«r.  » 

/ 1   >»  F .  ;  ^:. 

ift.   ;:  R.)«1.  -in. 

:ji!  !>»»<*.  a»r    y  tTLt'^r^   Am.hA  be  u  excef  cfca  cot  cif  tliis  grant  d[  the  Kiof 
"^ciui.  1^.  a.       fl;dt  new  Is.  anii  'JsLen  a^oln^ic  ±e  expms  escEptV>i^  the  genciu 

vcrdi  jtiervardi  tLcuJii  ncc  psfrs  it ;  fer  coostmctioo  €M|gfat  to 
f-e  :r:a(ie  cpca  the  vfacle  leticn  patoit,  that  one  part  maj  stand 
v;:r*  d:e  ccber. 

To  wLlch  It  vx<(  assvent!  and  neaoWoI  bj  the  Court,  tint 
mhr.  't.e  a  KIrg'**  charter  in  general  terms  refers  to  a  cer- 
ta.Ltj,  it  coctains  a:»  e^cprus  icestiofi  as  if  the  certaintj  had 
been  expressed  in  the  iame  charter,  altboagfa  the  certaintj,  to 
%LIch  the  reii^recce  Is.  be  iwt  of  record,  bat  lies  in  aTemcot 
bj  cr.atter  is  / <z£s  or  Lr?  /.kC.  And  fintt  it  vas  considered,  whit 
t>.e  lav  was  in  tb  5  caa€  bc&re  the  ^l^tute  de  pntrogaiiva  Bigtt; 
act!  it  vas  agreed,  that  betore  that  statute,  if  the  King  hid 
graLtcii  a  macor  to  vbicL  an  adrovfon  was  appendant,  withoat 
t**tm  npri^^*.  Eiaklng  mention  of  the  acTowion,  or  without  saying  (A)  cms 
^amrTar**  fcriin,  that  the  adrovson  &boold  pass  (a);  and  so  it  the  book 


«::v«t««;«4iiil 
'  lurfer  la  ^' 


thovtJi  tke 
rrrtaiaty  to 
vlucfc  die  re- 
feresre  i*,  be 
■AC  *4ttrmd^ 
Lstlicrtiaater' 
■Mat  b^  Bat' 
fter  ia  pak  or 
iafMrt.    Be- 
f«r«  die  itat. 


adjudged  In  V  45  £.  5.  ee.  a.  that  where  the  Earl  Marshal  wis 
seircd  of  the  Cjanor  of  A.  to  which  an  adTowsoo  was  appendaotf 
ard  gaTe  ti:e  s^id  mancr  to  King  Heniy  3.  to  him  and  his  hcini 
for  vhich  gift  the  KiEg  granted  to  him  and  his  heirs  50  umAs 
jrcr  crrrum  till  he  ir.fi^fikd  him  of  so  much  land,  as  fnlly  and 
entirciv  a.s  he  had  the  manor  of  A.  of  his  gift,  and  afierwardf 
King  Henry  3.  gaTe  the  said  manor  of  A.  to  which  the  advow- 
vi«p*^****'  son  i>  apiencant,  without  saying  otmpertM^  to  the  said  Eail 
Uf:%,  difti^st  Marshal  and  his  heirs  for  the  same  fifty  marks,  and  because  die 
hj  tbe  km%  of  manor  was  n.ore  worth  by  C  i-  rendered  C  *.  per  afu  Sfc.  And 
«ih^r»&ad-  although  tiie  charter  of  King  Henry  3.  spoke  nothing de perUd^ 
t^fi*on  was  nor  of  hi»  fie«,  nor  of  advowsons,  yet  it  was  adjudged  that  the 
appeftdaat,        ad\owsi:n  (hculd  pass;  and   Mowbray,  Chief  Justice,  said,  ai- 

fFa«%«d  Ibe  ad' 
out  itJi  beioi^ 

'  **b^'  *^.  gift,  as  by  the  gift  of  another  common  person,  and  at  all  tiinei 
ram  perU-^***  before  ihe  slat.  De  pmrog*  Regisj  which  statute  was  in  the  lime 
mratiu.  of  the  grandfather  of  the  King  that  now  is :  so  that  at  all  times 

before  ilie  advowson  past  b}'  such  gift ;  wherefore  judgment  was 
fr;Htam.  Pr*-  gi^'^"*  that  by  the  said  grant  of  King  Henry  3.  of  the  manor,  tbe 
r^/f / kf .  a.  Br.  advowhon  should  pass;  and  so  there  it  is  held,  that  before  tbe 
J«a*"«  Fill.  ^*'**^  statute  by  the  King's  grant  of  a  manor,  the  tenure  by  e»- 
i;raot46.  Br.     cuagc  shall  pa^s  and  all  this  is  proved  by  the  act  itself^  wliick 

act  has  altered  the  common  law ;  for  the  words  of  it  are,  tuM 
hiis  diebus  Rex  reservat  sibi  ead!  Jeoda  4*  advocatiofC  ecdesutf  Ifc 
and  the  book  says  so  it  is  proved  by  the  words  (hiis  diebus  J  bov 


though  King  Henry  3.  had  given  the  manor  without  saying  {ij 
cum  pertirCy  at  which  time  tlie  advowson  passed  by  the  Kio^s 


yr».to$;,  7. 
(d,  Co-  lit. 
'^/r,  a.  77.  a. 
Cr.  J-X  18. 


(a)  Vid  12  Rep.  5.  Bedlc  t.  Beard. 
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the  prerogative  began :  *  And  therewith  agrees  44  E.  3.  20.  Thnt     [  *  64  b.  ] 
by  feoffment  of  the  manor  by  the  common  law,  without  saying 
cum  {a)pertin\  the  advowson  shall  pass;  and  although  the  feoff-  («)2  Roll.  60. 
ment  be  by  word,  the  advowson  shall  pass:  and  therewith  agrees  dent/ii^Br, 
the  book  in  39  E.  3.  21.  b.  that  before  this  statute  the  advowson   Pateat  35. 
shall  pass.     Vide  19  E.  2.  Brief  844.  8  H.  7.  4.  a.  b.    18  E.  3. 
15.     And  it  is  to  be  observed,  that  the  act  De  prarog*  Meg*  re-  The  stat.  de 
strains  but  the  said  three  cases,  5c.  advowsons,  knight-service,   Pi^fofi- Re«»« 
and  endowment  of  women.  For  a  leet  shall  pass  without  express  tb^  three  cases 
mentioui  or  words  equipollent,  as  it  is  held  18  H.  6.  12.  so  a  ofadvowsons, 
forest  appendant  to  an  honour  shall  pass,  as  it  is  agreed  in  (i)  aod^endow-**^^' 
26  Ass.  p.  60.  the  same  law  of  a  corrody  appendant  to  the  pa-  ment  of  wo- 
tronage  of  a  priory,  as  appears  in  26  Ass.  p.  63.  et  sic  de  simili*  men :  a  leet 
bus.     Also  the  words  of  this  act  are,  quando  dominus  Rex  dat  vel  oot^exprers^**' 
conceditj  and  therefore  in  case  of  (c)  restitution,  advowsons,  and  mention  or 
knight's  service,  shall  pass  without  express  mention  of  them,  or  words  equlva- 
words  equivalent,  as  in  livery  to  heirs.     2.  In  restitution  of  the    ®"*>^^* 
temporalties  to  the  successor  of  a  Bishop,  and  the  like,  41  E.  3. 
5.  b.  27.  Ass.  40.  Plo.  Com.  the  Lord  Berkley's  case,  251,  252. 
20  El.  Dy.  {d)  306.  But  there  Thorp,  Chief  Justice,  says  in  the  If  the  king 
same  plea,  that  if  a  manor  to  which  an  {e)  advowson  is  appen-  Rrantsamanor 
dant,  be  in  the  King's  hands  by  escheat  or  by  purchase,  if  the  advowson  is 
King  at  this  day  (after  the  saia  act  De  praro^  I^g*)  gives  the  appendant, 
manor  to  a  man  as  entirely  as  such  a  one  held  it  before  it  came  gn^uch a*^^!^ 
to  our  hands  by  way  of  escheat ;  or  as  such  a  one  held  it  who  had  it  before 
enfeoffed  us,  that  the  advowson  would  pass  without  saying  in  the  *t  c*">e  to  our 
charter  ctimfeodis  4*  advocationibus ;  and  the  reason  is,  because  cheat"  thc^d- 
the  law  intends  that  in  such  case  the  King  is  informed  of  his  vowson  will 
right:  quod  curia  concessit     By  which  it  is  to  be  observed.  1.  pa»»i although 
Tnat  although  the  reference  in  the  King's  charter  be  to  matter  notSe°woiS« 
in  pais  or  in  fact,  that  if  the  truth  be,  that  the  advowson  be  cum  feodis  et 
appendant  that  it  shall  pass,  for  in  judgment  of  law  it  is  equi-  advocationi- 
valent  to  an  express  mention  of  the  advowson  (as  the  statute 
speaks)  in  the  charter.    2.  Although  the  King  grants  the  manor 
only  without  saying  cum  pertiri  {J)  as  entirely,  &c.  yet  the  ad- 
vowson shall  pass,  and  therewith  agrees  6  E.  3.  32.  a.  John  johnJkwM$ 
Darcie's  case,  that  if  a  man  has  a  manor  to  ^hich  an  advowson   ^^<u«- 
is  appendant,  and  franchise  to  have  forfeitures  and  other  fran-  ^hSTan^d- 
chises  within  the  manor,  and  afterwards  the  manor  comes  to  the  vowson  Is  ap- 
King  by  forfeiture  of  war,  and  afterwards  the  King  gives  the  p^^dant  and 
manor  to  hold  with  the  franchises,  which  were  always  regardant  h^"e  forfeit. 
to  the  said  manor  as  such  a  one  held,  he  shall  have  the  fran-  ares,&c.with- 
chises ;  and  there  Sir  William  Herle  said,  that  it  shall  be  a  new  *"  '*'®  manor 
grant,  for  the  franchises  (which  lay  in  point  of  charter)  were  k?^*^byfor-* 
come  to  the  crown.     In  which  first  it  is  to  be  observed,  that  *if   [  *  65  a.  ] 
a  man  has  a  manor,  in  which  manor  the  owners  thereof  have  feiture,  the 
franchises  which  lie  in  point  of  charter,  as  forfeitures  for  treason,  J^^°*  *""^ith 
and  other  royal  franchises ;  and  after wardsHhe  manor  with  the  the  franchises 
franchises  comes  to  the  King's  hands,  and  the  King  grants  the  which  were 
manor  with  the  forfeitures  of  treason  and  other  franchises  which  ^Ji^dantlo  the 
were  regardant  or  appertaining  to  the  said  manor  as  such  a  one  said  manor  as 

such  a  one 
held  ;  the  grantee  shall  have  the  franchises.  (c)  Fitz.  Livery  7.  Co.  Lit.  77.  a.  Br.  Livery 

45.  Plowd.  tot.  a.  F.N.B.  33.  N.O.  Br.  Patent  75.  (r/)  Dy.  360.  pi.  5.  Co.  LiL 77.  a.  (e)  Hoh.  H5. 
Moor  87j;.  (/}  Hob.  323. 9  Cro.  1^5.  b.  Dy.  4K  pi.  32.  Sec  5  £.  3.  66, 67.  6  £.  3.  4i.  b. 
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held,  that  all  the  franchises  should  pass,  and  these  words  <<  whidi 

were  regardant  or  appertaining  to  the  said  manor"  shall  be  taken 

in  this  sense,  which  were  lawfully  enjoyed  within  the  said  ma- 

9  Co.  27.  a.       nor,  as  entirely  as  such  a  one  had  them  ;  and  yet  according  to 

the  strict  propriety  of  the  words,  such  franchises  could  not  be 
appertaining  to  the  manor.  But  such  construction  as  will  make 
the  true  intention  of  the  King  expressed  in  his  charter  take 
eifect,  is  for  the  King's  honour,  and  stands  with  the  rules  of 

8  Co.  77.  a.       law :  and  therefore  this  word  (appertaining)  shall  in  such  case 

in  the  King's  grant  be  taken  out  of  the  proper  signification.  8. 
It  is  to  be  observed,  that  in  the  same  case  such  franchises  which 

9  Co.  26.  a.       lie  in  point  of  charter  shall  pass  as  by  a  new  grant,  a  Jbrtiori 

franchises  appendant  or  appertaining  to  a  manor,  as  advowsons, 
fairs,  markets,  warrens,  &c.  (which  always  continue  in  esse,  and 
are  never  extinct  in  the  crown)  shall  pass.  It  is  said  in  Flo.  Com. 
Privileges  in  Fogassa's  case,  12.  b.  If  the  King  at  this  day  grants  over 
may*^ie*mnt-  ^®''^^^"  lands  which  have  come  to  his  hands  before,  and  further 
«d  by  words  grants  to  the  grantee  tales  libertatesy  privilegiayjurisdicHones^  Sfc 
of  reference,     that  he  had,  who  was  last  seised  of  the  lands,  where  the  King 

knows  not  the  certainty  of  the  liberties  and  privileges,  yet  the 
grant  is  good  enough,  and  the  patentee  may  inquire  what  liber- 
ties and  privileges  the  other  had  before ;  and  forasmuch  as  this 
uncertainty  may  be  reduced  to  a  certainty  by  enquiry  or  circum- 
stance, the  grant  is  good  (b).  Vide  the  case  De  Strata  Marcella 
in  the  9th  Part  of  my  Reports,  £  24*.  b.  {a)  18  Eliz.  Dyer  {b) 
doO,  351.  hereafter  cited. 
If  the  words  ^^  jq  ^Jj^  second  objection,  it  was  answered  and  resolved,  that 

fntegr^bad^  it  is  true9  that  if  the  said  clause  of  (c)  adeo  pletie  4*  integre  had 
been  omitted,  been  omitted,  &c.  that  then  the  advowson  had  not  passed  by 
vo^soo^woald  ^^^  ^^^^  clause,  but  by  the  addition  of  the  later  clause,  all  the 
not  have  pass-  parts  of  the  letters  patent  taking  efiect  at  one  and  the  same  thnet 
ed  by  the  first    the  advowson  should  pass  as  appendant :  and  this  word  (prO' 

tiie"adiitlon  of  ^^^^ )  ^^^^  "°^  restrain  the  passing  of  the  advowson,  but  de* 

the  lait  clanAc,  scribes  what  manor  it  is,  and  then  the  addition  of  these  words 

all  the  parts  (adeo  pletie  Sf  integre  Sf  in  tarn  amplis  modo  Sf  forma)  express  the 

taklne  eff^t'  King's  intention  to  pass  it  as  entirely  as  the  manor  came  to  his 

at  one  and  the  hands,  or  Otherwise  the  said  words  adeo  plene^  8^c.  would  not 

same  time,  the  take  their  right  and  genuine  effect :  and  it  was  never  seen  in  any 

t     65  b.  J  letters  patent,  that  the  '•said  words,  adeo  plene  et  integre,  S^c.  came 

shal^^ass  as  ^"  ^^  ^^st  clause  of  the  grant,  but  is  a  new  clause  by  itself; 

appendant.  and  then  in  the  last  clause,  this  word  (prcedicf )  is  always  added, 

A  manor  to  and  SO  in  truth  was  the  case  in  18  Eliz.  Dyer  350,  S51.     For  it 

nrhich  an  ad*  nppcars  by  the  letters  patent  [d)  of  Queen  Elizabeth  mentioned 

appendant,  ^"  ^^^  ^^^^  case,  that  the  rectory  of  Wcst-Bodwin,  to  which  the 

caiue  to  the  crown  by  attainder  for  felony  :  the  crown  granted  it  with  all  its  membeni,  Ac.  adeo 
p)enc,&c.  as  the  felon  had  it ;  held,  the  grantee  shall  have  the  advowson  withont  express  menttoo 
of  it.  [a)  9  Co.  24.  b.  9  H.  6.  27.  a.  b.  Fitz.  Grants  7. 40.  Br.  Patent  4.  60.  5  E.  4.  8.  b. 

23  H.  6.  43.  a.  Br.  EHtate  44.  Plow.  381.  b.  Br.  Contract  13.  (6)  Winch  11.  Lit.  Rep.  62.  2  Roll 
185.  1  Jones  23.  Postea  56.  b.  (c)  Hob.  170.  (jd)  2  Roll.  185. 1  Jones  23.  Winch  11.  Lit.  Rep.  61. 
Ant.  65.  a. 

(b)  In  'Reniger  v.  Fomsa,  this  is  so  said;  but  that  the  Crown  is  not  bound  by  ^neral  wonb 

by  Brook,  Recorder  of  London  and  of  Coun-  or  words  of  reference,  and  that  in  all  cases  of 

set.  The  rule  according  to  the  recent  cases  of  royal  grants,  express  words  are  necessary  to 

Hex  V.  Capper^  5  '?tic^2\1  ,  Aitomcy^Gcncral  confer  or  revive  a  fi'anchise.    Vid.  the 

r.  27te  Marquit  of  Dowmhire,  5  Price.  269.  is,  of  the  Fbhery  of  the  Banne,  Dayies,  55^ 
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advowson  of  the  vicarage  was  appendant,  came  to  the  King  by 
the  attainder  of  E.  for  felony,  and  was  concealed,  Queen  Eliza- 
beth granted  totam  illam  rectoriam  de  W,  in  com^  Wilts^  cum  suis 
juribuSy  membris  Sf  pertin*  universis^   necnon  omnia  Sf  singula  meS' 
suagia^  Sfc,  Sf  hcereditamenta  parcelF  spectan*  sive  pertinen*  dicta 
rectorice :  8^  ulteriusy  S^c.  concessimus  pr^ed*  rectoriam  cum  pertin* 
ccsteraque  prcemissa  cum  pertinerC  adeo  plene  4"  integre  4"  iff  tarn 
amplis  modo  4*  forma  quantitate  Sf  qtuzlitate  prout^  ^c,  the  felon 
had  it,  and  as  it  came  to  her  hands:  and  it  was  adjudged  that 
the  advowson  should  pass  without  express  or  special  mention  (c) ; 
also  the  words  were  ex  certd  scientid  4*  mero  motu^  and  so  the 
Queen  was  not  deceived  :  which  being  a  judgment  in  the  point 
consonant  to  the  resolutions  in  ancient  time,  and  agreeing  with 
common  experience  and  opinions  of  learned  men,  this  was  not 
worthy  any  question.     And  thereupon  it  was  concluded,  that  if 
the  King  has  the  manor  of  D.  {a)  in  the  county  of  Northum-  (a)ibV\n.fts\. 
berland,  and  some  of  the  rents  and  services  extend  into  Cum-  P'*  ^* 
berland,  and  the  King  grants  the  manor  of  D.  in  the  county  of 
Northumberland,  4"  omnia  Sf  singtda  messuagia^  ^c,  redditi4Sy  ser^ 
vitiay  4*  huereditamenta  in  dicto  comitatu  Northumberland^  seu  alibi 
parcelP  pradicti  manerii^   Sfc.  that  the  rents  and  services  in  the 
county  of  Cumberland  shall  pass;  for  (prcedicf)  is  but  a  de- 
scription of  the  manor,  and  these  words  (aut  alibi)  ought  to 
have  some  effect.     And  therefore  inasmuch  as  in  such  case  all 
parts  of  the  charter  take  effect  at  one  time,  these  words  (aut 
alibi)  shall  be  in  judgment  of  law  annexed  to  the  first  clause, 
and  shall  be  of  such  effect  as  if  the  King  had  granted  the  manor 
of  D.  and  all  rents  and  services,  parcel  of  the  said  manor  in 
the  county  of  Northumberland,  aut  alibi,  and  that  stands  with 
the  rule  of  good  construction,  sc,  to  make  all  the  words  of  the 
letters  patent,  according  to  the  true  intention  of  the  King  ex- 
pressed in  them,  take  effect.  As  to  the  third  objection,  although  ^he  third  ob- 
the  first  clause  of  the  grant  refers  to  the  demise  in  which  the  jection answer- 
advowson  is  excepted,  yet  by  the  middle  clause  all  tenements,   ®**' 
&c.  appertaining  to  the  manor  are  granted;  and  the  last  clause 
grants  the  manor  *wiih  the  appurtenances,  &c.  adeo  pleni  et  in-    [  *  66  a.  ] 
tegrey  so  that  the  answer  to  the  second  objection  satisfies  this 
also.     As  to  the  fourth  objection,  it  was  resolved  without  any  The  exception 
difficulty,  that  the  exception  should  be  extended  only  to  leases  fxtend«oiily 
recited,  and  not  to  be  any  exception  out  of  the  letters  patent  of  eited,  and  not 
the  fee-simple.     And  accordingly  judgment  was  given  that  the  toanyexcep- 
advowson  should  pas«.  tu:^'^x^t 

of  tile  fee  simple. 


[Note ;  a  writ  of  error  \^as  brought  on  this  judgment,  and  the  suit  was  afterwards  determined 
by  compromise.]     Note  to  former  Edition, 


(c)  The  manor  of  L.,  to  which  an  advowson 
was  appendant,  came  to  King  H.  8.  by  the 
dissolution  of  the  monasteries,  who  granted  the 
manor  to  the  Archbishop  of  C.  excepting  the 
advowson ;  afterwards  the  archbishop  re-grant- 
ed the  same  to  the  King,  together  with  the  ad- 
vowson, and  then  the  Aing  granted  the  manor 
of  L.  et  advocationcm  ecclesus  de  L,  dicto  archie^ 
pitcopo  dudum  9pect\  and  which  was  regranted 


to  the  said  King  by  the  said  Archbishop,  and 
formerly  belonging  to  the  Abbot  of  G.  &c., 
adeo  plene  as  the  said  archbishop  or  abbot  had 
it,  or  as  it  was  in  our  hands  by  any  ways  or 
means  howsoever.  The  court  recognized  the 
authority  of  Whistler's  case  and  held  that 
the  advowson  passed.  Re»  v.  Bishop  of  Ro- 
chester, 1  Mod.  195.  S.  C.  3  Mod.  1.  Holland 
Vr  Fisher,  O.  Bridgm,  SI 3.  vid«  ante  ii.otA(>V 
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Part  X.r-166  h. 


THE  CASE  OF  THE  CHURCHWARDENS  OF 
ST.  SAVIOUR  IN  SOl^HWARK. 

Trin.  11  Jac.  1. 


Rex 

r- 
Habtby  asd 

Part  X.-^  b. 


Skioo.dOr. 


Qruy  EuzABETH  br  letters  patent  dga^ed  the  rectorr  of  S.  to  the  oxpon- 
tioo  of  the  churchwardens  of  S.  tor  ^I  rears;  aAenvards  the  Queen  faj 
other  Letters  patect,  reciting  the  fonner  Setters  patent,  and  that  the  cfanrcb- 
wardens  lately  having  and  now  pojisesu ing  the  said  letters  patent  and  aU  the 
estate,  interest,  &c.  had  surrendered  them  to  be  cancriied,  A»«nUH  to 
the  s^d  corpontian  the  said  rectory  for  50  years  in  consideratioo  of  the 
said  surrender,  &c.  and  also  of  a  fine  of  £0/.  paid  by  the  said  corporatioa. 
The  coqx>ration  at  the  time  of  making  the  lease  for  fifty  years  deiivefcd  up 
the  first  leliers  patent  to  be  cancelled,  and  then  paid  the  officers  of  the 
court  the  fees  due  for  cancelling  and  entering  a  facat,  but  no  Tacat  was 
made  of  the  enrollment :  held, 

1.  An  actual  surrender  was  not  necessary. 

'An  inUresse  termuni  cannot  be  expressly  surrendered,  but  the  acceptance 
of  a  new  lease  is  a  surrender  in  law  of  iL* 

2.  The  dcliTer}-  of  the  letters  patent  in  Chanceiy  to  be  cancelled,  by 
hands  without  writing,  was  sufficient. 
5.  In  a  special  Terdict  it  is  not  necessary  to  find  the  payment  of  the  SO^ 


In  nn  information  of  intrusion  preferred  in  the  court  of  Exche- 
quer by  the  King's  Attorney-General,  which  is  entered  Hil.S. 
Jac.  Begis,  Mot.  ICl.  against  Thomas  Harvey,  John  Marshall, 
Abraham  Grene,  and  others,  for  intruding  into  the  rectory  of 
the  parish  church  of  St.  Saviour  in  the  county  of  Surry,  9  Ociob, 
anno  3  regni  Regis  Jac.  i'C.  Upon  not  guilty  pleaded,  the  jury 
gave  a  special  verdict  to  this  effect :  that  Queen  Elizabeth  was 
seised  of  the  said  rector}*  in  her  demesne  as  of  fee  in  right  of 
her  crown,  and  by  her  letters  patent  bearing  date  22.  Febr.  anno 
regni  sui  9.1.  demised  to  the  Churchwardens  of  the  parish  of  St. 
Saviour  in  South wark  (who  by  such  name  were  incorporated  by 
act  of  Parliament  in  anno  3  2  H.  8.  and  so  foundj  the  said  rec- 
tory from  the  feast  of  St.  Michael  then  last  past  for  twenty-one 
years,  by  force  whereof  they  ente.'ed,  and  were  thereof  pos- 
sessed ;  and  afterwards  the  said  Queen  by  her  other  letters  patent 
bearing  date  the  28  Nao.  amC  regni  siti  33.  reciting  the  said 
lease,  per  prcedictas  literas  patentes  porf  daf  22  Febr.  anno  dida 
nuper  re^  27.  confecf  :  quas  quidem  literas  patentes^  ei  totum 
statum^  ttttdum^  interesse^  terminum  annorum  adhucJiUta'  de  et  in 
prarmissiSf  dilecti  subdit  nostri  Thomas  Norton^  Sfc.  gardiam  dicta 
ecclesia:  parochialis  modo  habcntes,  ct  ad  j^^sens  possidenlcs  nobis 
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sursum  reddiderunt  et  restituerunt  cancelland*^  quam  quidem  sur-^ 
sumredditionem  acceptamus  per  prasentes  /  ^sciatis  igitur  quod  fios    [  *  67  »•  ] 
ad  humilem  petitionem  gardianorum  4"  parochianontm  dictce  eccle^ 
Site  sancC  Salvatoris  de  Soutkwark^  tarn  in  consideratione  sursum^ 
reddttionis  prad'  qudm  in  consideratione  quod  pned^  nuper  gardiani 
eccV  parochiaV  prced!  post  datum  dictarum  nostrarum  literarum 
patentium  superius  mentionaf^  unam  sufficientem  domum  aptam  et 
convenientem  pro  schola  grammaticali  ibid^  tenend^  infra  parocK 
Sancti  Salvatoris  prted*  pro  eruditione  puerorum  ejusd^  parocK 
siimptibus  eorum  et  expensis  erexerunt  et  (sdificavermU^  necnon  pro 
fine  20L  legalis  monetce  AngV  ad  recepf  Scaccarii  nosf  ad  ustim 
nostt^  per  prcefatos  modo  gardianos  solut\  demised  the  said  rec-  (a)  Hob*  f 04. 
tory  to  the  said  Thomas  Norton,  &c.  now  Wardens  of  the  said  !(5^!J  j^*^' 
church,  from  the  feast  of  the  Annunciation  of  our  Lady  then  25.' 
last  past  for  the  term  of  fifty  years;  and  further  found,  that  the  WUon.fe, 
said  Wardens  at  the  time  of  the  making  of  the  said  lease  for  ^^^^^^'^^' 
fifty  years,  surrendered  and  yielded  up  the  said  letters  patent  of  j88.  Br.  Corp. 
27  EI.  to  be  cancelled,  and  then  paid  to  the  ofiicers  of  the  court  47. 50,51, 5«. 
of  Chancery  the  fees  due  for  cancelling  them,  and  making  a  \^,\6H.7.t! 
vacat  of  the  enrolment  of  them;  and  that  they  then  were  pos-  b.TH.V.ie. 
sessed  of  the  residue  of  the  said  term  of  21  years,  but  no  vacat  ^  ^  n'?'®* 
was  made  of  the  said  enrolment  of  the  said  letters  patent;  and  is  h. 7^26  6. 
that  the  defendants  and  others  being  Wardens,  had  entered  into 
the  said  rectory  by  force  of  this  later  lease  prad^  tempore  quo  ; 
and  if  the  entry  of  the  said  defendants  as  Wardens  was  lawful 
or  not,  was  the  question.     And  this  case  was  often  argued  at 
the  bar  in  sundry  several  terms,  and  now  this  term  it  was  argued 
by  Sir  Edward  Bromley,  Sir  James  Altham,  and  Sir  George 
Snigge,  Barons  of  the  Exchequer,  and  Sir  Launcelot  Tanfield, 
Chief  Baron:  and  in  this  case  three  points  were  resolved.  First,  1.  An  actual 
that  an  actual  surrender  was  not  necessary  in  this  case,  because  wrrendcr  is 
these  words,  modo  habentes  et  ad  prcesens  possidentes^  ^c.  prove,  "**   n«ccMary. 
that  at  the  time  of  the  making  of  the  said  letters  patent,  the  said 
Churchwardens  had  the  said  term  for  years  in  them ;  and  there- 
fore it  expressly  appears,  that  the  King's  intention  was  not  that 
they  should  make  any  (a)  surrender  before  the  patent,  but  that  Slo^'lc' 
by  acceptance  of  the  letters  patent,  they  having  the  term  then  64.^,69.  b.  8 
in  them,  their  estate  for  years  should  be  surrendered.     And  Co.  i5f.  a«2 
where  the  words  are  sursumreddiderunt  4*  restituerunt^  Sfc.  in  the  S^ti^^'f  ^^' 
preterperfect  tense,  it  is  to  be  observed,  that  the  words  are,  sid.  69.  * 
modo  habentes  Sf  adprasens  possidentes  sursumreddiderunt  4f  resti- 
tuerunt^ Sfc.  which  is  true  in  construction  of  law :  for  in  judg- 
ment of  law  the  surrender  {b)  precedes  the  new  lease;  and  in 
many  cases  the  preterperfect  tense  is  put  for  the  present  tense, 
as  Dedimus  4r  *concessimuSf  pro  damus  Sf  concedimusj  <J*c.  to  which    [  ♦  6?  b.  ] 
surrender  in  law  the  King  expressly  agrees  by  these  words,  quam 
quidem  sursumredditionem  acceptamus ;  and  the  King  is  not  de- 
ceived  thereby,  nor  prejudiced   in   estate,   interest,   value   or 
remedy,  and  although  the  lessees  were  a  corporation  aggregate 
of  many,  and  could  not  make  an  express  surrender  (c)  without 
deed  in  writing  under  their  seal ;  y^t  they  might  by  act  in  law 
surrender  their  term  without  writing,  for  {d)fortior  et  potentior 
est  dispositio  legis  quam  hominis^  as  in  37  H.  6.  I6.     If  a  roan  AnlntercMc 

rendered  by  acceptance  Of  a  new  le»e. 


.  t  •       .-     . 


if  he  takes  • 
in  law  of 
rifBtvr  IT  &  die  ioc  ^esK.  zfa  If  x  Prmr  witii  ^e  i  iwiiaia  of  Ids  CooTent 
prf"^"^^       iBues  X  '^-■^  V  TcaD  zcsiezxiK  laK ;  tf  the  Rior  br  deed 

snD  recover 


nceaiug^g :  bat  if  die  Pniir  had  anBOef  the  fejaee  and 

vfaidi  iocorred 
k  appears  in  54  H. 


U««rf  flT 


VP^wnram^  And  dns  vzaosQTKdiB  jod  30  atfaa- iCBii&  vidi  the  words  and 

mtEstxan  jf  the  ^aid.  .ecters  inii^r.    Hoc  x  S   two  ooostroctioiis 

irnnr  be  made  of  die  Sln^  s  znmcv  then.  As  nSs  is,  when  it  maj 

lecehrerwo  ajmamjiafi&.  jzui  bv  Swce  of  ooe  coostraction  the 

gnmc  maj  juBuiuIug  to  die  niie  ai  lasr  Eie  ai§o(%ed  good,  and 

bf  anctfaerlt  ^iail  or  -.Mm  be  ji^mtsied  voui:  then  for  the  King^s 

hanaar.  and  isr  die  bcoedt  or  die  inhject,  soch  coostmctioQ 

sfaail  be  made.  duK  die  Kind's  tiiaicei  shall  take  eflect,  for  it 

not  die  KInir  3  intent  za  maks  a  vaid  gnnt ;  and  thereiridi 

Sr  c*  X  ^fuiiiHr* »  csk  in  die  Ssdt  Fm  of  my  Reports. 

J.  Tbe  4e-        ^  ^  It  waa  resolved^  diat  die  (T  deirvsj  aiade  bj  the  War- 

dais  of  the  said  ierrers  paossit  in  Chancoj  to  be  cancelled,  &c 

ahich  was  part  isf  die  onsidenidan*.    br  their  hamls  withoiit 

ti»bei  ■MHlrrf,  writings  was  sofficient^  and  as  much  as  cfaej  ooght  to  do;  and 
^-**"'  ^"^^  k  belongs  to  the  Lard  Chanceilor  or  his  officers  to  hare  cancelled 

them,  and  eviefy  one  omc^  to  do  what  beloaigs  to  him  to  da 
%fmM  ^  S^  Jt  waa  resolied  (cf  V  that  it  waa  not  nerrwary  to  find  the 
y^.^^^     pBymewt  of  die  ssd  cwentr  poond^  whudh  was  ooe  of  the  {/) 

conmdenBQaas  of  die  lease:  for  that  is  but  a  sam  of  monej  in 
the  personaltr.  and  affirmed  by  die  King  to  be  paid  and  satis- 
fied in  dme  before  the  pacenu  and  so  a  personal  coosideratioo 
exgcnted :  and  dierewidi  exnresdv  ji^rees  57  EL  8.  Br.  Patents  i. 
C  *  68  a*  ]        Note,  reader.  I  have  seen  diirers  other  letters  patent  ^made 
^    apon  like  consideration*  and  havin^^  such  words,  wtodo  habens  if 
pcmdens,  and   no  acrnal  surrend^  was  eTer  made  in  any  of 
{m;  €«.  lie.       tfaem«  fide   t'  Bisnriciifs  ca2>e  m  die  Fifth  Put  of  mv  ReportSi 
sn.a  f  K«a.   SoLOSyQ^     Fuie  die  case  of  Alton  Woods  in  the  First  Part  of 
^^        my  Reports,  betwixt  which  and  die  case  at  bar  the  diflferenoe 


df  7, 14  0.  a. 

i^M^He.  t0st0t^  14.  f  WiitL  Eqk  4nd.  <»  Co.  i!9.  bu  57  H.  X  19.  a.  b.  1^4.  b.  Br.  Ssrmider  14.  S. 
fC^,  17,  b.  7  0>.5».a.  K«i.7>.  d.  •!  H.r.  3.  a.b.  Br.  Ejtii|Kfl:fi«).  .it-  tl  C<x  11.  a.8C«.56.a. 
1«r,  a.  77,  J.  »J.  t;5.  a.  Ije.  a.  S  Lsoo.  i4.i.  i  !*i«L  141.  S  R*iIL  =00.  P!o.  3i.  a.  l«6.  a.  143.  k 
3bf'i.^A,fltx.f0nmtr>,  Br.  Exemr-^-  i  €©.  ^.  i.  ^  R- 5.  4.  a.  b^  fc>  S  RmLfOO.  6C0.6.  a.5 
IM.  ^,  «  f IMC  407,  '4>  :t  fti4L  199.  'e  i  Btil.  Si  6.  ;  r  >  Hobc  ±£2.  Plo v.  4Ja.  a.  5  Co.  94.  a.  Or)  3 
O.  )$.!»,  iC^,\:l,^  HoorSOX  S  Edd.  Ren.  173.  D-^via  4J.  Udb.  i04.  5  Keb.  414.  Stjle  189. 
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THE  CASE  OF  THE  MARSHALSEA. 


Mich.  10  Jacobi  1. 


The  Court  of  the  Marshalsea  has  no  jurisdiction  in  attumptUy  where  neither  Hall 
the  plaintiff  nor  defendant  is  of  the  King's  household.  -,      ^* 

9TANI.SY  AMD 

And  if  in  such  case  judgment  has  been  obtained  against  the  principal.   Others. 
and  one  of  the  bail  is  arrested  by  process  out  of  the  Marshalsea,  such  bail   Part  X.-68  b. 
may  maintain  an  action  for  false  imprisonment  against  the  party  who  sued^ 
the  Miu'shal  who  directed  the  execution  of  theprocess,  and  the  officer  who 
executed  the  same. 

What  jurisdiction  the  Court  of  Marshalsea  had  at  the  common  law  before 
the  act  **  Arttctdi  super  chariot"  and  in  what  actions,  and  to  what  places 
and  persons  their  jurisdiction  extended. 

When  a  court  has  jurisdiction  of  the  cause,  and  proceeds  inverse  onUne 
or  erroneously,  no  action  lies  against  the  party  who  sues,  or  the  offictr 
or  minister  of  the  Court,  who  executes  the  precept  or  process  of  the 
court;  but  when  the  court  has  not  jurisdiction  of  the  cause,  the  whole 
proceeding  is  coram  non  judice,  and  an  action  will  lie  against  them,  without 
any  regard  of  the  precept  or  process. 
*  Of  the  action  of  Assumpsit,  *  S.  C.  [1  Brownl.  199.  2  Brownl.  124.] 


Richard  Hall  brought  an  action  of  trespass  of  assault,  battery,  sla8t.46S. 

wounding  and  false  imprisonment  against  William  Stanley,  Wil-  548.4lngMS0. 

liam  Ricnardsv')n,  and  Roger  Cante,  that  they  1  Jan,  anno  7  Jom  ci^hewSo.* 

cobi  RegiSf  did  assault,  beat,  wound,  and  imprison,  and  in  prison  Skinner  445.' 

detain  for  tlie  space  of  three  months,  &c.    The  defendants  as  to  ^^\*^*  ^*P* 

all  the  trespass,  but  the  assault  and  imprisonment,  and  detaining  '^^' 

of  him  in  prison,  pleaded  not  guilty;  and  as  to  the  said  assault 

and  impribonment,  &c.  the  said  William  Stanley  and  William 

Richardson  said,  quod  atria  donC  Regis^  vocaf  curia  Marischalciie 

hospiiii  dom'  Regis^  est  antiqua  curia  ipsius  donC  Regis  et  progenitor 

rum  siwrwn  regum  AnglicBy  <§•  qitod  eadem  curia  tenetitr^  Sf  a  tem^ 

j)ore  aijus    contra}^  memoria  hominum   non  existit  tenebatur^   4* 

teiieri  consuevit  infra  virgam^  8fc,  coram  SeneschaUo  cwHa  Maris^ 

chalcice  Sf  Marischallo  hospitii  donC  Regis  pro  tempore  existen\ 

and  that  the  same  Court  from  time  whereof,  &c  had  jurisdiction 

to  hold  pleas  of  trespass,  and  trespass  on  the  case,  infra  hospitium 

prced*  et  infra  virgam  ejusdem  hospitii  facf  and  by  ail  the  said  time 

within  the  said  Court  there  were  tarn  qnidam  MariscaW  Marischal* 

cice  hospitii  pra:d^  qmm  quidam  qfficiarii  [deleBaston)  of  the  staflj 

irijra  virgam  hospitii  dicti  doirC  Regis^  qui  quidem  MarischalPj 

Marischalci^  hospitii  prcciV  et  qfficiarii  of  the  siaS  pro  tempore 

existcn*  sunt  et  per  totum  idem  tempus  fuerunt  qfficiarii  et  mitiistri 

ci0''  prced*  et  quod  omnia  brevia  8f  prcecepta  ejusdem  cur^  dirigenda 
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sunt^  et  per  tohan  tempus  presd!  direcf  4"  ^irigi  usUaf  Juenmt 
eidem  MarischaUo  Marischalcuc^  quod  ipse  idem  MarischalV  Ma- 
rischalcia:  per  se  4*  pracT  offkiarii  of  the  staflF,  Sf  per  ejus  mandaf 
[  69  a.  ]  ore  terms  ^fact^  hahent  4*  a  toto  tempore  supradicf  habuer'  Sf  habere 
consuever^  executionem  8f  retorri  omnium  Sf  omnimodorum  brevium^ 
pTcecept  4*  Tcarrar^  quorumcunque  a  curia  preed!  emanarC  Maris- 
chaUo Marrischalcite  pradH  direct ,-  4*  Udem  mUieV^  WiUieV^  et 
Rogerus  ulterius  dicunt  quod  in  Curid  prced!  habetitr  4*  toto  tempore 
supradicto  habebatur  talis  consuetudo,  viz.  quod  si  aliqua  persona 
existerC  def*  in  aliquo  placito  transgf  in  eadem  Curid  penderC  S^ 
in  custodid  MarischaUi  Mar^  Hospitii  existen^fuit  tradif  in  baWy 
and  prescribed  to  let  the  defendant  to  bail ;  and  that  the  said 
William  Richardson  before  the  trespass,  and  yet  is  Marshal  of 
the  Marshalsea  of  the  houshold,  and  the  said  William  Stanley, 
Officer  of  the  Staff,  and  the  said  Roger  Cante  before  the  tres- 
pass, sc.  21  Jan.  5  Jac.  Reg.  in  the  said  Court  of  Marshalsea 
of  the  houshold,  before  Thomas  Warre,  Esq.  then  Steward  of 
the  said  Court,  and  Thomas  Vavasor,  Knight,  then  Marshal  of 
the  said  houshold  at  Southwark,  within  the  county  of  Surry, 
within  the  verge,  &c.  exhibited  a  bill  against  one  Thomas  Own- 
stead  then  in  the  custody  of  the  Marshal  of  the  Marshalsea  of 
the  said  houshold,  of  a  plea  of  trespass  upon  the  case,  and  de- 
clared, that  the  said  Thomas  was  indebted  to  the  said  Roger  in 
80/.  for  divers  sums  of  money  by  the  said  Thomas  to  the  said 
Roger  due,  and  so  being  indebted  to  the  said  Thomas  I  Jan. 
5  Jac.  Beg.  at  Islington  within  the  verge  (a)  promised  to  pay 
the  said  Roger  the  said  80/.  upon  request,  which  he  had  not 
done,  &c.  whereupon  the  said  Thomas  was  let  to  bail,  and  the 
said  Richard  Hall  and  one  Richard  Petty  became  his  bail :  to 
which  declaration  the  said  Thomas  Ownstead  pleaded  non  as- 
sumpsity  Sfc.  which  issue  was  tried  for  the  plaintiff,  and  damages 
and  costs  assessed,  whereupon  the  plaintiff  in  the  same  Court 
had  judgment,  and  the  plaintiff  upon  that  judgment  sued  forth  a 
precept  in  the  nature  of  a  Caj^  against  the  said  Thomas  Own- 
stead,  directed  to  the  Marshal  of  the  Marshalsea  of  the  houshold, 
who  returned  non  est  inventus;  whereupon  the  then  plaintiff  sued 
forth  a  precept  in  the  nature  of  a  Cap\  to  take  the  body  of  the 
said  Thomas  Ownstead,  or  of  Richard  Hall  and  Richard  Petty, 
according  to  the  custom  of  the  said  Court,  ad  satisfaciend^ ^  S^c. 
directed  to  the  Marshal  of  the  Marshalsea  of  the  said  houshold, 
by  force  whereof  the  said  Marshal  of  the  Marshalsea  ore  tenus 
commanded  the  said  William  Stanley  to  execute  the  said  writ, 
by  virtue  whereof  he  arrested  irtfra  virgam^  Sfc.  the  body  of  the 
said  Richard  Hall,  and  delivered  him  to  the  said  Wiliiam 
Richardson,  Marshal,  &c.  in  execution,  &c.  who  detained  him  in 
the  prison  of  the  Marshalsea  at  Southwark  iri/ra  virgam  in  exe- 
cution, &c.  The  plaintiff  replied  and  said,  quod  nee  prtsdH  Bo- 
gems  Cante  in  placito  pr'ced*  querens  nee  pra:dicf  Thomas  Own- 
stead in  placito  prcedicto  def*  tempore  exhibitionis  bilUe  pnedictf 


(a)  Where  a  party  who  was  plaintiff  below  cause  of  action  arose  within  the  jurisdiction 
jufdnes  under  process  of  an  interior  court,  it  of  the  court.  Evans  v.  Mutddey,  4  Taunt. 
19  oecesiary  to  set  forth  in  hb  plea  that  the    48.  and  vicL  Briscoe  v.  Stephens,  2  Bing*  213. 
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fnit  zercus  seu  servi  dicti  domini  Regis*  seu  de  hospitio  siio  prcBd!    [  •  69  b.  3 
existe?i\8cc.   Upon  which  the  dereiulants  did  demur  in  law.  And 
this  crise  was  often  argued  at  the  bar,  and  two  points  were  moved. 
1.  Whether  an  action  upon  the  case  upon  Assumpsit  for  payment  Thetwopoioti 
of  a  debt  being  made  within  the  vercje,  be  within  the  jurisdiction  mofed. 
of  the  Court  of  Marshalsea.     2.  Admitting  that  it  be  not,  then 
if  the  defendants  having  the  warrant  of  the  said  Court,  shall  be 
punished  for  a  false  imprisonment,  or  not.    And  much  was  said 
by  them  who  were  of  Counsel  with  the  Court  of  Marshalsea ; 
for  the  antiquity,  honour,  and  jurisdiction  of  the  Court  of  Mar- 
fiihalsea :  for  the  antiquity,  that  it  is  as  ancient  as  any  of  the 
King's  Courts,  as  appears  in  4  H.  6.  8.  b.  and  Diversity  of  6Co.  te.  b. 
Courts,  Tit.  Marshalsea;  for  the  honour,  that  Fieta,  lib,  2.  cap*  2. 
next  after  the  high  Court  of  Parliament,  adds,  habet  et  Curiam 
siiam  coram  Senescallo  suo  in  aula  sudy  Sfc.  and  Britton,  cap.  1* 
(which  is  in  the  book,  spoken  in  the  person  of  the  King)  begins 
with  the  Court  of  Marshalsea  before  any  other,  in  these  words^ 
And  that  the  Marshal  of  our  houshold  hold  our  place  within  the 
verge,  &c.   And  we  will,  that  the  Earl  of  Norfolk  by  himself  or 
by  another  Knight,  be  attendant  to  us  and  our  Steward,  to  do 
our  commands,  and  the  attachments  and  executions  of  our  judg- 
ments and  of  our  Steward,  through  the  verge  of  our  houshold ; 
wherein  it  was  also  observed  for  the  honour  of  the  Court,  that 
the  Judges  hold  the  King's  place,  and  that  a  man  of  such  dignity 
as  tlie  Earl  of  Norfolk,  is  attendant  to  the  said  Court;  and  they 
further  said,  that  this  Court  was  of  so  high  jurisdiction,  that 
before  the  statute  of  5  E.  55.  cap.  2.  and  10  E.  S,  cap.  2.  no  writ  \^^^^'^* 
of  erro%'  lay  of  any  judgment  there  given,  but  in  Parliament :  and  212.6  Co.  s.b. 
by  the'same  statutes  their  errors  shall  be  examined  and  redressed  *>•  «-^  K«*>. 
in  the  King's  Bench.  And,  as  it  appears  by  Fleta,  this  Court  of  ^  t\Mi 
ancient  time,  for  the  greater  honour  thereof,  was  held  in  auld  547,548. 
Jtcgisy  within  the  hall  of  the  King's  honourable  houshold.  F.N.B.  241.  b. 

And  as  to  the  jurisdiction,  they  said,  that  before  the  statute  of  Argomentsai 
Ariiadi  super  chartasy  cap,  3,  the  Court  of  Marshalsea  bad  juris-  ^[nt.  "' 
diction  within  the  verge  of  pleas  of  the  crown  or  criminal  causes, 
and  of  all  common  picas,  real,  personal  and  mixed,  and  that  be* 
fore  the  said  statute,  the  Steward  and  Marshal  of  the  King's 
hou«iholci  used  to  hold  all  the  pleas  aforesaid  within  the  verge, 
ahhout^h  none  of  the  parties  were  of  the  King's  houshold,  and 
now  the  said  act  has  restrained  them  to  three  actions  only,  sc» 
contracts,  covenants,  and  trespasses,  and  that  in  three  distinct 
manners,  sc.  In  contracts  and  covenants,  when  both  are  of  the  6C0.  20.b.2i. 
household.     2.  In  trespass,  when  either  party  •is  of  the  house-    [  •  70  a.  ] 
hokl.     8.  Of  other  trespasses  done  within  the  verge,  when  nei-  a.F.N.B.  241. 
ther  of  the  parties  is  of  the  houshold,  and  that  stands  with  the 
words  of  the  said  act,  sc.  **  but  only  of  trespass  of  thejioushold, 
and  of  other  trespasses  done  within  thp  verge,  and  the  contracts 
and  covenants  which  any  of  the  King's  houshold  has  made  to 
another  of  the  same  houshold  ;"  so  that  by  express  words  they 
have  power  not  only  of  trespass  of  the   houshold,  but  also  of 
other  trespasses   within  the  verge,  and   that  the  later  words, 
*^  which  any  of  the  houshold,  &c  have  made  to  another  of  the 
same  household/'  shall  have  relation  only  to  contracts  and  co- 
venants, and  not  to  the  clai^se  concerning  trespassesy  for  then 


:h€M^wvivii»  **'vadni  <iUM  mmmmm  ciane  widmi  the  tugiL)* 
.iiv  voifi;  for  :£  ^nesKA  hrst  ot  creatoanes  oi  tbe  hoostioid,  and 

:h«n  It  rne  later  riime  snau  have  reiaoan  co  me  cmme  of  tres- 
iMik  'tie  «tinie  c;aiue  **  raa  or  ':uier  tresmttcs  dime  whhm  die 


zextms^     .iad  t  hev  <?tTDiiQiT  Tcoea  uuoa  an  act  of  parnamcnt  made 
/«)  6  To.  n.  «.  '^^^  ^^"'^  vean  ;uier  :ne  sua  aci  ot  *^  £1  1.  ^r.  oaf  (a)  iO  £» 

U  nor  nnmcfi.  jus  reaiunmi|r  in  me  Treaaorr,  whkh  is  a  goad 
exiMMHiion  or  iJie  ma  ibnnar  ace:  xxw  wtiick  jc  is  ewarffrii  that 


f  &>  Cart.  SO. 


th*  cxty  oc  TiMmiffc  aooK  inqneaB  are  taken  of 
dua  ocner  ttinuia  done  whtim  the  said  cityv  betwixt  some 
or  the  same  cirr  ontr.  and  becvixt  them  and  tbrcigners  jfnntlj, 
or  uecwixt  roreunien:  and  liie  comnance  or  which 
and  (itner  rhiniEi  oeioniEs  to  tne  Steward  and  Manthal  br 
at  the  venzew  mar  aii  aocd  imnwnffi  siiad  be  taken  within  the  dtr 
or  LtMtfinn,  ana  not  eiaewiKre:  uppn  which  it  waa  interred^  that 
of  ail  crooaaaea  uone  widnn  tne  vense  betwixt  what  persons  so* 
einer.  ihe  coniwanre  oeianea  to  tiie  cneward  and  Mursliai  or  the 
HooahouL  ^rnich  :s  an  exposoxan  by  the  aiich  Coart  of  Parif*- 
mant*  jt  :  3^  cuMtfatinorBcaeg  cxpantio  esifamssxma  in  Uge :  so  tiiat 
/iMt^i  u-J      aa  weii  bttire  the  statnte  or  :^S  EL  1.  aa  bj  the  words  of  the  same 
iMt-  i^n*  stntntew  and  by  xhit  act  ot  20  E.  I.  the  Steward  and  Alarshal  of 

the  Hooahoid  have  jtmsuictiDa  to  determine  ail  pleas  of  trespass 

betwixt  anrpcraana  wtiaooevcrii.  And  thercttcd  also  the  statntes 

SE.S.  esfi.  t.    of  5  E»  J»  caxL  ^  and  10  EL  J.  cap.  i.  by  wliich  it  appears^  that 

^  ^\^itoj-     ^^  Coart  has  immaiirtian  not  ont j  ot  trespasies  of  the  hoashold, 

^*^  bat  also  of  othicr  tsesDaneSk   .Vnd  ther  heid  that  tiiis  word  [tres- 

pa»l  ihad  be  extended  beneddailT  for  the  jurisdiction  of  the 
said  Court,  becanae  their  ancient  Juribdictioa  was  so  mnch  re- 
strained br  the  said  vru  and  rhereibre  ihey  conceived  that  all 
actions^  the  entry  whereof  Is  in  puicztu  transgres\  Jrr.  shall  be 
[  *  70  bw  }    within  this  word  'trespasa j.    And  cfaereibre  ^  pleas  of  E/eetiofu 
jlnuBj  ^respasr  putrr  cLaaamjrr^i^  cf  ^rqotis  taken  awav,  assault, 
battery,  wounchng^  trespass  upon  the  cabe»  upon  trover  and  05- 
smmptU^  and  otlier  trespasies  upon  the  case,  sliall  be  taken  within 
this  word  'tTespaas]^  and  the  jorisdiction  thereof  beioogs  to  the 
Steward  and  Vf^r^hi^i  of  the  HoushukU  though  none  of  the  par- 
ties are  of  the  King'*s  h*wshrtU4 :  ^nd  they  concluded,  that  inhnite 
precedents  might  be  diewed  at  ail  limes  alter  the  making  of  the 
*  frnt^ft^^'^'  «Md  act  of  3d  £.  K     That  they  have  held  pleas  of  trespass,  as 

well  trespass  upon  the  oase^  as  other  trespasses  within  the  verge 

atthoagh  neither  oi  the  parties  ^Tas  of  the  King's  hooshold  (f ), 

4r  optifmi9  Ugiim  tJUerpres  amsaetxuio, 

^rptmtx\u  And  as  to  tiie  other  pointy  admitting  the  court  had  not  juris- 

ttprm  ^hp  %t'      dietion  of  the  cause,   yet  the  proceeding  in   it  (being  a  court  of 

t:7trtJr*n'       record)  is  not  void,  but   voidable  by  writ  of  error.     Also  the 

Marshal  of  the  Marshaisea  of  the  Houshold,  and  the  officer  of 
Atff^n  ftu  ^^  ^tafF,  are  officers  and  ministers  of  the  Court,  and  it  would  be 

against  renson  to  punish  them  tor  executing  the  precept  and 
warrnnt  of  the  court,  when  if  they  had  refused,  the  court  would 
hftv^  pnnifhed  them  for  their  disobedience,  and  therefore  the 
rnle  Iff,  qmcunqtie  jussu  judicis  aiiquid  Jecerify  non  xidehtr  dcHo 
fnttltf  feei9$e,  qmaparere  neccsse  es/,  and  in  26  £.  S.  70.  b.  there 
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it  is  taken  for  a  maxim,  th^t  the  thing  which  an  officer  doth  by 
warrant  or  command  of  a  court,  cannot  be  said  against  the 
peace :  and  Doct.  &  Stud.  150.  the  King's  officers  are  bound  to 
execute  the  King's  writs  at  their  peril:  and  they  cited  and 
strongly  urged  the  book  in  7  E.  S.  23.  b.  and  U.  a.  where  Alice 
brought  an  action  of  trespass  against  one  William,  of  false  im<- 
prisonment:  the  defendant  said,  that  be&re  the  imprisonment  it 
was  commanded  in  the  Marshalsea,  that  if  any  woman  followed 
the  houshold  of  our  lord  the  King,  she  should  be  taken  and 
imprisoned,  and  this  Alice  followed  the  houshold  of  the  King; 
wherefore  John  Claydon  then  Marshal  commanded  this  William, 
who  is  gaoler,  to  take  her ;  wherefore  he  took  her  by  his  com* 
raandment,  and  for  such  cause,  and  we  do  not  conceive  that  she 
can  assign  any  wrong  in  our  person,  and  there  the  rule  of  the 
book  Is,  that  William,  the  defendant,  did  no  wrong,  though  he 
received  her,  whether  the  cause  were  allowable  or  not;  for  he 
ought  to  be  obedient  to  his  sovereign ;  but  the  gaoler  ought  al- 
ways to  receive  whomsoever  is  sent  to  him  by  his  sovereign,  be  the 
cause  of  the  taking  allowable  or  not ;  and  there  issue  was  taken, 
whether  the  defendant  had  the  plaintiff  of  the  delivery  of  the 
Marshal.  So  in  the  case  at  bar,  the  officers  of  the  Court  are  not 
to  dispute  their  authority,  but  ought  to  be  obedient,  and  exe- 
cute the  warrants  and  commands  of  the  Judges  of  the  Court : 
and  upon  this  ground  are  the  *books  in  8  £.  3.  38.  17  £.  3.  66.  [  *  71  a.  ] 
19  E«  3.  Qjiare  non  admisitl  Plo.  Com.  Morgan^s  case,  12. 13. 
7  H.  4.  27.  11  H.  4..  35.  9  H.  6.  20. 2  R.  S.  10.  21  H.  7. 22. 14 
H.  8.  16.  Vide  temp.  £.  1.  Assise  402.  32  E.  1.  ibid.  378.  17  £. 

2.  Ass.  373.  19  E.  3.  Scire  facias  12.  31  Ass.  19.  10  E.  3.  47. 
14  H.  4.  24.  21  E.  4.  66.  21  H.  6.  36.  21  H.  6.  Trespass  50. 

But  upon  solemn  ariniment  at  the  Bench  it  was  unanimously  ResoWed : 
resolved,  that  judgment  should  be  given  against  the  defendants.  j|^^*° 

against  the  defeudants. 

And  as  to  the  first  point,  it  was  divided  into  five  parts.  1.  The  fiwt  point 
What  jurisdiction  the  Court  of  Marshalsea  had  at  the  common  «11' ^*  ^tl**^** 
law  before  the  act  of  Articidi  super  chartas,  anno  28  £•  1.  and 
therein  the  extent  of  their  jurisdiction  was  considered,  sc.  1.  In 
what  actions  the  Court  had  jurisdiction.  2.  To  what  place 
their  jurisdiction  was  circumscribed,  and  to  what  persons  their 
jurisdiction  extended  (b). 

2.  The  reasons  why  the  common  law  gave  them,  as  Judges 
of  the  Court  of  Marshalsea,  such  particuhr  and  limited  juris- 
diction. 

3.  Consideration  was  had  of  the  act  of  Articuli  super  ckartas^ 
and  therein  three  points  were  discussed.  1.  Why  this  act  was 
called  Articuli  super  chart  as.  *2.  What  manner  ot  act  it  was,, 
whether  introductory  of  a  new  law,  or  declaratory  of  the  old. — 

3.  The  several  parts  of  the  act  were  considered. 

4.  The  authorities  of  law  in  all  successions  of  ages  since  the 
said  act 

5.  The  nature  of  this  action  upon  the  case  sur  assumpsit. 


five  parts. 


(b)  Vid.  Com.  Dig.  Courts,  F.  Bac.  Ab.    shal  and  Marshalsea,  A.  2.  3  Black.  Cornm. 
Manhalsea  and  Palace  Court.  Vin.  Ab.  Mar-    75. 
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The6nt  part:  As  to  the  first,  it  is  to  be  known,  that  the  Steward  and  Mar- 
m!S^^  shalof  theKing^s  Household  had,  before  the  said  act,  two  dis- 
had  at  common  tioct  authorities;  one,  they  had  such  general  authority  in  efiect 
law  before  the  as  Justices  in  Eyre  had,  for  they  were  the  vicegerents  in  part  of 
*oJir"chilS2j'  the  Chief  Justice  of  England  within  the  verge:  also  the  Steward 
two  dbtinct  and  Marshal  had  another  authority,  sc.  to  hold  the  Court  of 
•"tboritiea,  Marshalsea,  the  title  of  ^  hich  was,  Plac^  cororue  aula  haspitii 
^°*'    ^*  dom*  Begis  coram  Seneschallo  4*  Marischailo.     By  force  of  their 

first  authority,  they  might  hold  all  manner  of  pleas  of  the  crown, 

and  of  Common  Pleas  as  well  real  and  mixed,  as  personal,  and 

that  appears  by  divers  ancient  precepts  of  summons  which  thej 

used  to  direct  to  Sheriffs,  &c.  to  cause  to  come  before  them  all 

pleas,  &c.  the  form  of  which  was  such;  Roberius  Jilius  Johanms 

mileSy  Seneschalius  hospitii  domini  Regis  vi<f  S.  sabdem :  manda^' 

mus  quod  ven^  Jac'  coram  nobis  tali  die  ubicunque  dom*  Rex  htnc 

[  *  71  b.  ]  fuerit  in  ballivd  tud  omnes  assisas  nova  *  disseisince  mortis  anlece*" 

sorisy  tdtimcB  prcesentaf^  magnas  assisas^  4*  omnes  JtirataSj  inqtd" 

sitiones  6f  attinctas  Sf  omnia  placif  de  dote  wide  mulieres  nihil  hor 

bent  Sf  qua  summ*  sunt  coram  Justu^  Regis  ad  primas  assisas  cum 

in  partes  illas  venerint,  immo  <$-  omnes  assisas  iUas  et  placita  iUoj 

juratas^  inqtdsitioties  Sf  attinctas  illas  qua  coram  Justid  Regis  ad 

Q.arrainate?    assisas  capiendas  in  ballivd  vcstrd  assigtmtis  Jiierint  attaminata  if 

non  Jitiita,  Et  partibus  diem  ilium  prafigatis  quod  tunc  sit  iU 
assisas  illas  et  placita  ilUzy  juratas  et  inquisitiones  et  attinctas  illas 
in  eodem  statu  quo  remanserunt  coram  prafa^  Justi<^  prosecuf  » 
voluerint.  Venire  etiam  fa(^  coram  nob*  dictis  die  4"  locoy  omnes 
prisones  4*  manucaptos  de  ballivd  vestrd,  et  omnia  attachiamenta 
qua pertinetii  ad  gaolam  deliberandam.  Fac*  etiam  proclamari  et 
sciri  per  totam  ballivam  vestram  quod  omnes  liberi  et  quatuor  homi- 
nes et  propositus  de  viUatis  quar'  interjuerint  quod  tunc  sint  ad  de^ 
liberationem  pradictam.  Et  habean^  ibi  recognitoreSj  nomina  ple^y 
summ'  et  hoc  breve. 

And  that  they  had  such  general  authority,  appears  in  Fleta 
who  wrote  before  the  said  act  of  28  E.  1  lib.  2.  cap.  «2.  Habet  et 
Rex  curiam  suam  coram  Seneschallo  suo  in  aidd  sua,  qui  Jam  tenet 
locum  capitalis  Justiciarii  Regisy  de  quo  sit  mentio  in  communi  brem 
de  horn*  repPj  qui  proprias  causas  Regis  ierminari  consuevit^  etfal' 
sum  judicium  ad  veritcUem  revocare  et  conquercntibus  absque  bred 
justitiam  exhibere ;  cujus  vices  gerit  in  parte  idem  Seneschalius  A<»- 
pitii  Regisy  cujus  interest  de  omnibus  actionibus  contra  pacem  infra 
metas  hospittiy  Sfc.  rccenter  illatis  etiam  sine  breviy  S^c.  auditis  que^ 
remoniis  injuriarum  in  aula  Regis  audire  et  terminare,  assumpf 
sibi  camerar\  hostiat^y  vcl  Marischallo  aula^  militibuSj  vet  aliqm" 
bus  eorumy  si  omnes  inter  esse  non  possunt.  Et  cap.  3.  Habet  Se- 
neschallus  ex  virtute  officii  sui pradictam  potcstatem  proccdendi  ad 
utlagationes  et  bella  injungendiy  et  omnia  et  singula  Jaciend*  qna 
ad  justiciarios  itineranteSy  prout  superius  dictum  esty  pertinetitfO' 
ciendHy  hoc  tantum  excepto  quod  de  libera  tenemento  intromittere  nm 
debet  sine  brevi.  And  there  it  appears,  that  the  Steward,  &€• 
held  this  Court  in  aula  Regis ;  and  what  authority  Justices  in 
Eyre  had  to  hold  pleas  of  the  crown,  and  all  common  pleas, 
real,  mixed,  and  personal,  you  may  see  in  the  Mirror  of  Jus- 
tices, cap.  2.  sect.  3.  where  it  is  said,  the  Kings  do  right  to  all 
by  their  Justices  Commissaries  errants  assigned  to  all  pleas.— 
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Vide  the  statute  of  Westm.  2.  cap.  11.     Bracton,  lib.  3  caj^.  7. 
fol.  1059&c.and  115. b.  Bri tton,  cap.  1.  6  E. 2.  Assise Bro. 496.4  E. 
3.  41.  42.  6  E.  3.  55.  27  Ass.  plac.  1.  15  H.  7.  5.  b.     And  it  is 
to  be  observed,  that  he,  who  is  prisoner  to  the  King's  Bench,  is 
in  custodia  Mareschalli  Mareschalcia  Domini*  Regis ;  and  he    [  •  72  a.  ] 
who  is  prisoner  to  the  Marshalsea  of  the  houshold,  is  in  Citsto^ 
dia  Maresc^  Mareschalcite  hospitii  donC  Regis.   And  thereby  also 
it  appears,  that  the  Steward,  &c.  vices  gerebat  Capitalis  Justiciar 
rii.     And  therewith  agrees  Britt.  c.  1.  who  wrote  in   5   E.  1. 
vrhich  was  before  the  slat,  of  Artictdi  sup*  chartas  s  and  that  the  F.N.B.^ii*.  b. 
Marshal  of  our  houshold,  hold   our  place  within  the  verge  of  i9E.  4.8.  b. 
our  houshold,  and  that  his  office  extends  itself  to  hear  and  deter-  *?  ^'^'  ^^*-  ^' 
mine  the  presentments  and  articles  of  our  crown  when  we  shall  see  i  Bnlstr.  no. 
it  eood.     And  note  that  these  articles  were  those  which  Justices  W  ^  Inst.  548. 
in  Eyre  charged  the  jury  to  enquire  of,  as  it  appears  in  Bracton,  ^\  g^n  ^*20  *b 
lib.  3.  tract.  2.  cap.  1.  fol.  1 1 6.     And  therewith  agrees  the  Mir-  (d>  3 Co.  is!  a! 
ror  of  Justices,  which  book  was  also  wrote  before  the  said  act 
of  28  E.  1.     To  the  offices  of  (those)  the  Chief  Justices  belong 
false  judgment  and  errors,  &c.  and  so  it  belongs  to  their  office 
to  bear  and  determine  all  plaints  made  of  personal  wrongs  with- 
in twelve  miles  round  about  the  King,  and  the  gaol-delivery  of 
prisoners  deliverable,  and  to  determine  as  much  as  is  to  be  de- 
termined by  Justices  itinerants.  And  Bracton  also,  who  likewise 
wrote  before  the  said  act,  lib,  3.  De  actionibus^  cap.  1.  fol.  105. 
Habet  Rexplures  curias  in  quibus  diversce  actiones  terminantuTj  et 
illatum  cm'  habet  unampropriam  siatt  Aulam  regiam^  et  Justiciat' 
Capitales  qui  proprias  causas  Regis  terminantj  et  aliorum^  per 
querelamy  vel  per  privilegiuntf  vel  per  libertatem. 

As  to  the  other  authority,  the  {a)  Steward  and  Marshal  are  Jljjri^^^t'wch 
Judges  of  the  Marshalsea  of  the   King's  houshold,  and  this  UieCoartof 
court  at  the  common  law  had  a  particular  and  limited  jurisdic-  ?**7*'**w" 
tion  :   1.  In   respect  of  the  causes;  for  they  as  Judges   of  this  respectofthe 
court  had  jurisdiction  only  of  pleas  of  the  crown,  and  of  (5)  causes,  they 
three  particular  common  pleas,  5C.  pleas  of  debt,  covenant,  and  hadjurisdic- 
tresspass  vi  et  armis^  as  of  battery,  goods  taken  away,  but   not  pieM^o/the 
of  trespass   Qjiare  clausum  Jregit^  Ejectione  Jinme^  Action   on  crown,  pleas  of 
the  case.  Detinue,  nor  any   other  personal  action,  nor  of  any  *^**'^  ^^^l' 
real  or  mixt  action :  2.  In  respect  ot  the  persons;  tor  in  [c)  debt  pass  vi  et  ar. 
and  covenant  both  the  parties  ought  to  be  of  the  King's   hous-  mis,&c.  t.  In 
hold,  but  in  trespass  it  was  sufficient  if  one  of  the  parties  was  pe^ns  in^debt 
of  the  King's  houshold;  and  this  also  appears  by  Fleta  lib.  2.  and  covenant, 
cap.  3.  Si  autem  de  aliquo  familiari  Regis  (f .  any  of  the  King's  ^oth  ought  to 
houshold)  ^a/  queremonia,  primo  summoneaturf  2.  attackieiurf  5.  king's  hoose- 
eapiatur^  8^c.  whereby  it  appears,  that  the  trespass  ought  to  be  hold:  in  tres- 
vi  et  armisj  and  not  upon   the  case,  otherwise  a  ((f)  Capias  lay  P*!**»  ^\^*  •"^- 
not  at  the  common  law,  and  also  that  it  was  sufficient  if  one  of  ^^^^  ^  ^^^ 
the  parties  was  of  the  King's  houshold.     But  forasmuch  as  the 
Steward  and  Marshal  had  at  the  common  law  these  authorities, 
the  one  general,  and  the  other  particular,  and  both  courts  were 
*tben  beld  in  auld  Regis,-  and  that  they  had  the  general  authority    [  *  72  b.  ] 
but  at  will,  and  had  a  fixed  estate  for  their  lives  in  the  other, 
they  drew  to  the  court  of  their  Marshalsea,  by  colour  of  the 
said  general  authority  many  causes  which  did  not  by  law  belong 
to  the  jurisdiction  of  the  said  court.    3.  In  respect  of  the  place 
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(a)  4  Co.  47.  ft. 
Posti*a  74.  a. 
F.N.B.  241.  b. 
(6)  1  UuUtr. 
S09. 


Nota. 


t  Note,  the 
proceed  in^f.s 
here  were  by 
coiibent,  as 
being  more  ex- 
peditious, &c 
than  ill  other 
courts ;  and  in 
thi^:  rase  had 

[  •  73  0.  J 
even  the 
Jnd^cs' appro- 
bation.   [Side 
to  for  mi  r 
edition], 

(f )  8  Co.  3.5-  a. 
Plow.  .So7.  a. 
{d)6  Co.i2l.  a. 
Antea  71.  a. 
Doct.  pi.  87. 
2  Inst.  54^. 


Second  point : 
the  reason  why 
the  common 
law  gives 
them,  as  judges 


to  which  their  jurisdiction  was  circumscribed ;  and  that  appears 
by  Fleta,  lib,  2.  cap.  <2.  Infra  metas  hospitii  continentcs  (a)  12. 
leucas  in  ciraiitu^  and  the  Mirror  of  Justices,  ubi  supra.  And 
this  was  the  hiw  before  the  statute  of  (b)  13  R.  2.  cap.  S.  but  that 
limits  the  twelve  miles  to  be  computed  from  the  King's  lodgings. 
And  the  Steward  and  Marshal,  being  so  restrained,  invented 
divers  means  and  devices  to  enlarge  their  jurisdiction,  and  to  en- 
croach upon  the  common  law ;  and  therefore  if  in  the  bond  or 
covenant,  &c.  mention  was  made  of  distress  of  the  Steward  or 
Marshal  of  the  King's  houshold,  or  one  of  them,  they  would 
hold  plea  thereof,  although  the  bond  or  covenant  was  made  out 
of  the  verge.  And  also  they  used  to  take  conusance  of  debts 
and  other  things,  where  the  parties  were  not  of  the  King's  houj- 
liold,  and  that  appears  by  Fleta,  lib,  2.  cajj.  8.  Ttmc  demum 
de  obligationibus  et  contraclibus,  in  quibus  debitores  ad  districti(h 
nem  SeneschaUi  et  Mareschalli  domini  Bcgis  sponte  se  obligaverunL 
"  El  pauloposty  Et  notay  quod  in  obligatione  omni  in  qudJU  men- 
tio  de  district ione  SeneschaUi  et  Mareschalli  hospitii  Begis  vel  eorum 
alterius  tantum,  audit*  sunt  partes,  et  loquela  terminata  sine  bred 
ubicunque  se  contraxerint  infra  virgatam  vel  extra  coram  seiC  nisi 
loquela  liber*  tangat  ten*  ejus  vel  pertinent^ ^  ncc  obstahit  petentiex' 
ceptio  de  contractu  facto  extra  virgatam,  ut  inter  placita  Petri  it 
Chamnet  an?io  Regis  regniEd.  1 8.  inter  Henr*  de  fVotton  pettntem^ 
et  RanulfumFoleschanks  obligat*  prcefat*  H,  in  necessariis  pro  victu 
et  vestitu  et  hujusmodi  ad  valenc*  20  //.  pei'  an*  suo  perpetuo  invent' 
aid*  pro  quad*  terra  in  D.  et  quadam  balliva  in  S.  et  wide  idem  IL 
obligavit  se  in  Land*  districtioni  Sen*  et  Mar^  Regis  aufio  15,  Age 
tunc  existente  in  Vascon*.  Cui  exceptione  de  non  infra  virgatam 
non  allocata,  petiit  judicium  si  de  libero  ten*  vel  ejus  pertinen*  de* 
huit  sine  brevi  Regis  respondere,  cum  idem  H,  petit  certum  reddUum 
ad  terminum  vitce  suce :  et  quia  voluit  sic  obligari,  nee  volefiti  et  sd' 
entift  ifijuriaf :  C07isiderat* fult  per  plurrs  Justic*  qui  adera?U,  ex 
quo  necessaria  ilia  proveniebant  tanquam  de  Camera  et  non  de  loco 
certo  de  quo  potuit  visas  ^fiai,  quod  exceptio  prced'  locum  non  habe- 
ret^  quod  aliud  diceret  et  rcsponderet,  vel  pro  indefenso  et  convido 
habej'etur.  Another  invention  ad  ampliandam  Jurisdictionem 
suam  was,  that  although  none  of  the  parties  were  of  the  King^s 
houshold,  yet  they  would  name  them  in  the  declaration  and 
plea  of  the  King's  houshold,  and  *  so  as  they  conceived,  lo 
estop  the  party  to  contradict  it.  But  to  conclude  this  point,  it  ap- 
pears to  you,  good  reader,  that  to  know  what  the  law  was  before 
the  act  of  28  E.  I.  how  necessary  the  authorities  of  the  said  an- 
cient books  of  the  (c)  Mirror  of  Justices,  of  Bracton,  Britton,  aod 
Fleta  are  to  discuss  this  point;  and  although  perhaps  one  may 
know  the  law  iipon  the  ancient  statutes,  yet  he  will  never  know 
the  true  reason  of  the  interpretation  of  them,  unless  he  knows 
what  the  Inw  was  before  the  making  of  them ;  and  therefore  it 
is  true,  quod  midta  ignoramus  quce  iwbis  non  laterent  si  veterum 
lectio  furt  nobis  familiaris. 

As  to  the  second  point,  the  ancient  style  of  the  court  of  the 
Marshalsea  was  (d),  placita  coronce  aul^  hospitii  donC  Re^  tentd 
coraiKf  Sfc,  (c)  by  which  words  aulce  hospitii,  it  is  proved,  that 

of  the  Court  of  Marshalsea,  such  limited  jurisdiction. 


(c)  The  Marshal  of  the  King  is  the  Marshal  of  the  King's  Bench,  nobody  else  can  beva- 
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at  least  one  of  the  parties  ought  to  be  of  the  King's  houshold : 
for  how  can  the  words  be  aula  hospitii  donC  Re^^  when  none  of 
the  parties   is  of  the    King's   houshold  ?  and  it  was   observed, 
that  those  who  are  of  the  King's  houshold  are  called  Aulicit\ 
and  that  is  the  reason  that  it  is  not  necessary  in  suits  there  be- 
fore the  Steward  and   Marshal  (a),  to   allege  that  the  plaintiff  («)  Doct.  pi. 
or  defendant  was  of  the  King's  houshold,  for   the  style  of  the  ^^'  **^* 
said  court,  as  appears  afterwards  by  many  authorities,  implies 
it.     The  second  reason  is,  because  the  proceedings  in  the  same 
court  is  by  bill  in  respect  of  the  privilege  of  the  parties  (d),  and 
liot  by  original ;  and  the  court  of  King's  Bench  cannot  hold  any 
common  plea  by  bill  without  privilege  of  the  court.     The  third 
reiEison,  that  the  service  and  attendance  of  the  King^s  servants 
were  so  requisite  and    necessary  to  the  King,  that  the  pleas  in 
the  said  court  should  be  rather  discontinued  by  his  removal  out 
cff  the  verge,  than  he  should  lose  the  attendance  of  his  servants : 
and  if  they  might  hold  pleas  between  mere  foreigners,  what  rea* 
son  could  there  be  that  the  pleas  shou^  be  discontinued  by  the 
King's  removal?  and  why  should   the  Judges  of  the   King's 
houshold   decide  causes,    when   none  of  the  parties  is  of  the 
King's   houshold?      [b)  Jurisdictio  est potestas  de publico  intro^  WiBulst. 
ducta  cum  necessitate  jurisdicendi.     And  that  agrees  well   when  *^ 
the  parties  are  of  the  houshold,  for  the  necessity  of  the  King's 
service,  but  not  when  none  of  the  parties  is  of  the  same  hous- 
hold.    In  Mich.  4«  and  43  Eliz.  in  the  King's  Bench  (c).  Hall  (c)Moor6<3, 
brought  a  writ  of  error  against  Jones  of  a  judgment  given  in  the  f7|[cro.EL 
court  of  pipowdersof  the  market  in  the  city  of  Gloucester,  for  773.1  Roll. 
Jones  Register  to  the  Bishop  of  Gloucester,  because  Hall   had  ^^  *  Bulat. 
published  slanderous  words  of  him,  sc.  "  That  Mr.  Jones  and 
his  Clerks  have  by  colour  of  his  oiSce  extorted  and  gotten  300/.  ^^  ^  j^^^  ^^ 
per  annumj  by  unlawful  means  for  many  years  together,  above  Mo6r624. do! 
their  ordinary  fees,  for  proving  of  testaments,  and  granting  of  El.  773. 1  Roll, 
administrations,"  and  the  judgment  was  reversed  for  two  errors,  ji.ilcro!^* 

1.  Because  the  said  words  did  not  concern  any  matter  {d^  touch-  Jar.3i3.  Moor 
ing    the  market,  and  therefore  the  court  had  no  jurisdiction  ^»  ®3^'  ^^^' 
of  them  ;  *  but  if  one  slanders  any  one  who  trades  in  the  market,    p*i  7^  b  1 
id  any  thing  which  (e)  concerns  his  trade,  there  an   action  lies  A\  ^  inst.  iri. 
Mrell.     2.  It  appears  in  the  declaration  that  the  words  were  spo«  2  Bulst.  si. 
ken  (y*)  before  the  market,  and  not  in  it :  for  as  the  court  had  (f^  ^^  ^**« 
DO  (g)  jurisdiction  but  for  things  concerning  the  market,  so  it  sBulst.ti. 
had   no  jurisdiction  for  matters  conceniing  the  market  unless  (g)  Cro.  El. 
they   were  done  in  the  market.     Vide  2   8c  3   P.   &   M.  {k)  J^J^- 

Dy.     132.      Fide    Bract.    334.  (0    13   E.  4.  8.   b.  7    H.   6.  eo:  Je^nk  ciSt. 
19.  13  H.  7.  19.  b.  the  stat.   of  £7   H.   6.  c.  5.   17   E.  4.   c.  «u.  JBalst. 

2.  &  I  R.  3.  6.  Pari  ratione  it  would  be  against  reason  that  pleas  Iso^feJIf^s^ 
»hould  be  held  coram  SenescW  ^  Maresch*  kospit*  donC  Re^  of  a  Finch  Ley* i3«. 
:hing  which  doth  not  concern  any  of  the  houshold.     The  fourth   a.  4  lust.  si7«. 
reason,  ex  congruoy  it  would  not   be   seemly  that  any  carman   jff pil^xo^. 3. 
Df  other  mechanical  person   should   stie   another  in  the  same  Br.  Error  in. 


ierstood  :  the  MareschaUut  hospitii  is  never        (d)  In  the  Marshalsea  Court,  the  plaint  is 
noken  of  without  the  addition  of  hospitii.    the  commencement  of  the  action*     Ward  y. 
nsow  Y*FirebrasSi  8  Salk.  439.  S.  C»  2  L.    Hon^ywood,  Doug.  61. 
EUym.  §04. 

E  E  2 
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court,  nnd  draw  them  in  atdlam  Regisj  where  the  court  was  on» 
ginnlly  held,  for  ihey  have  not  vestimenta  atdica :  and  therefor^ 
it  is  recorded  by  St.  Luke  the  £v.  c.  7.  v.  25.  Dixit  ad  ttarbam 
quid  exiistis  videre  hominem  molliV  vestimentis  indutwn  ?  Eea 
qui  in  veste preciosa  sunt  et  in  deliciis  agunt^  in  domiV  regum  sunL 
And  the  common  law  regards  conveniency,  and  doth  not  allow 
(a)  Ra«tal  aliquid  indecorum^  nor  that  which  is  done  contra  banos  mores.-^ 
In8*t?557.  ^*  *   5.  At  the  same  Parliament,  sciF  an'  (a)  28  E.  1.  c.  6.  it  was  en- 

acted,  that  the  Chancellor  and  Justices  of  his  Bench  should 
follow  him,  so  that  he  might  have  at  all  times  near  him  sonie 
that  be  learned  in  the  law,  which  be  able  duly  to  order  all  sudi 
matters  as  shall  come  to  the  court  at  all  times  when  need  shall 
t  lnst.54'i.       require,  and  it  appears  by  divers  records   subsequent,  that  the 

Chancellor  and  the  Judges  after  that  act  had  their  Purveyors^ 
&c.  and  that  accordingly  purveyance  was  made  for  them,  as  ap- 
pears in  Rot.  Pat.  10  E.  2.  parte  2.  Memb.  20.  4r  2  £.  S.  parte  1. 
Memb.  S3. 4*^.  till  4  £.  3.  at  which  time  the  court  of  King^s  Bendi 
became  resident,  and  all  the  pleas  there  being  coram  Sege:  and 
by  the  act  of  4  E.  3.  c.  3.  it  was  prohibited,  that  no  purveyaooe 
should  be  taken  great  or  small,  but  only  that  the  Purveyors  of 
the  King,  Queen,  and  their  children,  take  not  com,  Slc     But 
by  the  said  act  of  28  E.  1.  c.  5.  the  general  authority  of  the 
Steward  vanished,   inasmuch  as  having  regard  to  thesame^  the? 
ih)  9  Co.  118.    were  but  the  vicegerents  of  the  Chief  Justice  when  he  himself 
1 6ti  ^'"^'  ^^*      ^®s  present  (6),  in  prasentia  majoris  cessat  potestas  nUnoris  g  aod 
(c)  9  Co.  ]i8.   yet  the  under  colour  of  their  former  general  authority,  they  eo- 
b.  i2i.a.  croached  much  upon  the  common  law.     And  it  was  observedi 

Antt^rif  b.**  ^^^^  ^^®  court  of  Marshalsea  of  the  King's  house  never  held  aoy 
F.N.B.  241.  b.  pleas  of  the  crown  after  the  making  that  act,  because  the  Jos- 
ie)  s  lost  547  ^*^^^  ®^  ^^®  King's  Bench  were  to  follow  the  King,  and  therefore 
3  lust  134. 1  '  they  have  used  to  hear  and  determine  pleas  of  the  cl*own  within 
Btii8t.20i.209,  the  verge  by  force  of  a  commission  of  Oyer  and  Terminer^  ia 
rLeon.^i60.*4  vacation  time,  for  in  ( c)  term  time  when  the  King's  Bench  dti 
Co.46.*a.6Co.  in  the  same  county,  all  commissions  cease.  .Vide  Katberine 
[  •  74  a.  ]  Wrote's  case  in  the  Fourth  Part  of  my  Reports,  fol.  47.  a.  6.  •The 
u.  a.  20.  b.  reason  why  this  Court  was  limited  to  these  three  actions  was,  be- 
E."4!%9.  a.  cause  one  of  the  houshold  who  lives  on  his  salary  or  pensioOf 
Jir.  Action  sar  has  often  occasion  to  borrow  money,  and  make  covenants  with 
*^^***38.49-  others  of  the  same  houshold  for  apparel  and  other  necessaries; 
Reg.  185.  a.  ^  ^"^  ^^^  trespass  vi  et  arni  as  battery,  carrying  away  of  goods,  &c 
191.  b.  F.N.B.  they  have  jurisdiction  for  the  preservation  oithe  peace,  as  afore- 
Ifnt  433^**^'  ^  ^'  '^  '*®  reason  why  the  bounds  of  the  Marshalsea  tie 
(/)2ln8L5S8.  call^^  the  verge,  and  that  its  jurisdiction  is  confined  within  the 

verge,  is,  because  the  Marshal  j>or/a/  virgam  {qua  signal pacem) 
coram  Rege  per  spatium  {d)  12  leucarum  etc.  et  de  vir^  praditf 
dicitur  virgata,  and  beyond  that  the  Steward  and  Marshal  never 
had  jurisdiction,  and  that  appears  in  Fleta  lib,  2.  c.  4« 

o!c  act''"  Ar-  ^^  ^^  ^'^®  ^'""^^  point,  sc  the  consideration  touching  the  act  of 
tiniii  super  Artiadi  {e)  super  ChartaSj  c.  3.  it  was  resolved,  that  Artiadi  pifer 
cliartaji/'  why  Chartas  is  as  much  as  to  say  {f)^  explanationes  super  ckarUSi 
to  called.  ^^j  ^|^^  charters  here  mentioned  are  the  Great  Charter  and  the 

Charter  of  the  Forest,  and  so  it  appears  by  the  preamble.  Be- 
cause the  points  of  the  Great  Charter  of  liberties,  and  of  the 
Forest,  &c«  and  in  Pierce  de  Saltmarsb's  case^  the  book  laitlif 
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that  Herle,  Chief  Justice,  in  6  E.  S.  SS.  b.  ordered  the  explana- 
tions upon  the  charters,  $c.  the  11th  chapter  of  Champerty  to 
be  read.     By  which  it  appears,  that  articuli  in  this  case  signifies 
explanationes ;  and  some  say,  quod  dicuntur  articuli  quia  arctant 
ad  obedientiam :  but  then  it  will  be  asked  in  what  part  of  Marrna 
Charta  can  one  find  any  thing  concerning  the  Court  of  Mar- 
shalsea  ?     To  that  it  was  answered,  that  the  {a)  29th  chapter  of  W  ^  Co.  64.  a 
Magna  Charta  extends  to  it,  for  there  it  is  enacted  quod  nullus  J  Bnjl'ffs^s. 
Uber  homo  capiatur^  vel  imprisoneturj   aut  disseisietur  de  liber^  i  And.  i.iS. 
terCto  suOf  vel  de  libertatibus^  vel  liber^  cotisuetudinib*  suisj  aut  ut-  ^  Roll.  Rep. 
lagaf  aut  exulettir^  aut  aliquo  modo  destruatur^  nee  super  eum  ^^^  ^  In9^t?45 
ibimus^  nee  super  eum  mittemus  nisi  per  legale  {b)  judic*  parium  46. 
suorum  aut  per  legem  terra :  by  which  act  every  arrest  or  impri-  ('0*  ^n'^*  -^s. 
sonment,  and  every  oppression  contra  legem  terra  is  prohibited. 
Then,  if  any  against  the  law  usurp  any  jurisdiction,  and  by 
colour  thereof  arrest  or  imprison  a  man,  or  in  any  manner  by 
colour  of  an  usurped  authority  oppress  any  man  (which  is  a  man- 
ner of  destruction)  against  the  law,  he  may  be  punished  by  that 
statute :  and  because  the  Steward  and  Marshal  of  the  Court  of 
the  Marshalsea  had  encroached  to  them  jurisdiction  in  divers 
causes  which  did  not  belong  to  them,  and  by  colour  thereof 
awarded  precepts  sometimes  to  arrest  the  body  of  the  defendant, 
and  sometimes  by  colour  of  execution  to  sell,  8cc.  the  goods  and 
chattels  of  the  defendant  against  law,  which  is  an  oppression  by 
colour  of  justice,  and  a  manner  of  destruction,  for  that  reason 
this  third  chapter  was  enacted  for  explanation  of  the  said  Great 
Charter,  as  to  the  jurisdiction  of  the  said  Court  of  the  Mar-  _       t ''  A  - 
sbalsea.     So  that  this  act  of  Articuli  super  chartasj  is  not  intro-  ticiili  super 
ductory  of  *a  new  law,  but  an  explanation  of  the  Great  Char-    [  •  74  b.  ] 
ter,  which  was  declarative  of  the  ancient  common  law  of  Eng-  cUarta*,"  was 
land.  But  it  appears  also  by  this  third  chapter,  the  parts  whereof  JJJJ.y'"f  3**uew 
afe  now  to  be  considered.     This  chapter  concerning  the  Court  law. 
of  the  Marshalsea  is  divided  into  two  general  parts,    sc.  Into  Cap.  3.  of  the 
the  preamble,  and  the  body  of  the  act :  in  the  preamble  three  ^^^  **  ^Yy**^"*}, 
things  are  propounded  to  be  remedied  by  the  body  of  the  act.  divided  \nto 

1.  Of  the  estates  of  the  Stewards  and  Marshals,  id  est,  concern-  two  parte:  vis. 
ing  the  jurisdiction  by  force  of  their  offices  in  which  they  have  >"to  the  pre- 
estates,  sc.  for  their  lives  within  the  Court  of  the  Marshalsea.  *       ' 

2.  Of  the  pleas  which  they  ought  to  hold,  by  which  it  appears  Cc)  6  Ed.  5^53. 
that  this  chapter  was  declarative,  for  the  intent  of  this  chapter  ^* 

was  to  reduce  the  Court  of  the  Marshalsea  to  its  true  and  lawful 
institution,  which  this  word  (ought)  imports,  and  therefore  this 
act  demonstrates  what  pleas  they  ought  to  hold,  which  well 
agrees  with  the  title  Articuli  super  chartas,  and  with  the  book  of 
6  E.  S.  (c)  the  explanations  of  the  charter,  f.  e.  of  the  common 
law.     The  third  is,  how  they  ought  to  bold  the  pleas.     The  '^^^^'^^  ^^ 
body  of  the  act  pursues  the  parts  of  the  preamble ;  and  first  the 
whole  purview  thereof  extends  only  to  the  Court  of  the  Mar- 
shalsea of  the  King's  house.     As  to  the  pleas  which  they  ought 
to  hold,  the  body  of  the  act  has  made  a  declaration  of  three 
points.     1.  Of  the  causes.    2.  Of  the  persons.    S.  Of  the  place. 
For  these  causes,  the  purview  of  the  act  is  in  the  negative,  in  As  to  the  pleas 
part  absolutely,  and  in  part  with  an  exclusion.     It  is  ordained  com-touEhtto 
from  henceforth,  that  they  hold  not  plea  of  freehold,  an(l  that  is  hold. 
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absolute ;  nor  of  debt,  nor  of  coTenant  of  tbe  people,  bal  that 
(a)6Co.  20.  a.  it  >vith   exclusion,  first  to  the  causes  {a)  but  only  of  the  tres- 
pass of  houshoKI  and  of  other  trespass  done  within  the  verge, 
and  of  contracts  and  covenants :  so  that  these  words  (but  omy, 
&c.)  reduce,  as  to  the  causes,  the  jurisdiction  of  the  Court  to 
its  original  institution,  sc.  to  actions  of  trespass,  debt,  and  co- 
ven an  t,  and  all  other  pleas  arc  excluded.     As  to  the  persons,  if 
this  act  had  not  made  any  particular  declaration,  as  appears  be- 
ibre,  they  ought  to  have  had  the  privilege  of  the  house,  sc.  in 
trespass,  where  both,  or  at  least  one  be  of  the  house ;  and  in 
case  of  debt  and  covenant,  where  both  are  of  the  bouse,  aod 
of  that  also  this  chapter  has  made  an  express  declaration.     And 
(b)  6  Co  20       ^^^  exposition  in  (i)  Michelborn's  case  in  the  Sixth  Part  of  my 
21.  a.         *      Reports  was  afiirnied  for  law :  and  vide  there  an  act  passed  both 

houses  of  Parliament,  afino  1  R.  2.  4*  vide  inter  petit  tones  Par- 
iiam*  anno  1  E.  3.  Lond'  10.  that  there  the  Steward  and  Mar- 
shal, after  the  said  act,  did  encroach  to  them  to  hold  other  plea$ 
than  of  trespass,  debt,  and  covenant :  as  to  the  place,  the  sta- 
tute has  restrained  it  to  the  verge  only;  and  because  by  colour 
of  certain  inventions  of  the  Steward  and  Marshal  adampUandom 
jurisdictionem  suam  as  to  pleas,  persons,  and  precinct,  this  chap- 
t  •  75  a.  ]    ter  has  enacted,  that  from  henceforth  *the  Steward  hold  not 
plea  of  debt  or  other  thing,  but  of  the  people  of  the  houshold, 
(c)F.N  B.242.  so  that  the  voluntary  {c)  conusance  of  debts  before  the  Steward 
a.  and  Marshal   by  foreigners,  did  not  give  the  said  Court  juris- 

diction, but  as  an  unjust  encroachment  upon  the  commoo  law 
was  ousted  by  this  act.     It  is  also  further  enacted,  that  tbej 
shall  hold  no  plea  by  bond  made  at  the  distress  of  the  Stewaid 
or  of  the  Marshal ;  by  colour  of  which,  as  appears  before,  they 
encroached  to  themselves  jurisdiction,  not  only  when  the  parties 
had  no  privilege,  but  also  of  causes  which  did  not  belong  to 
their  jurisdiction,  and  those  also  done  out  of  the  verge,  as  ap- 
pears by  that  which  Fleta  has  before  reported,  and  who  has  wdl 
expressed  the  true  cause  and  sense  of  the  two  last  branches) 
HowtheCourt  ^hich  of  themselves  were  full  of  obscurity.    As  to  the  third  part 
ought  to  hold     of  the  preamble,  sc.   How,  &c.  the  body  of  the  act  has  three 
the  pleas.         branches.     1.  That  they  shall  implead  no  plea  of  trespass,  ex- 
cept the  party  was  attached  by  them.     2.  And  they  shall  plead 
(d)  F.  N.  B.      speedily  from  day  to  dny,  so  that  they  may  be  pleaded  and  de- 
241.  b.  termined  before  that  the  King  depart  out  of  the  bounds  of  tbe 

6*c'^"2^*  *•  same  verges  where  the  trespass  was  done.  8.  And  if  so  it  chance^ 
F.N.B.  «4t.  b.  that  they  cannot  be  determined  within  the  bounds  of  the  saooe 
19  £.4. 8.  b.  verge,  the  pleas  shall  (d)  cease  before  the  Steward,  and  the  niat- 
Cro^ Jac^s  4'  ^^^^  ^^  determined  at  the  common  law.  And  it  was  observed, 
1  Balstr.  210.'    that  although  the  {e)  Steward  and  Marshal  are  both  Judges,  jet 

in  this  last  clause,  as  many  in  Fleta,  the  Steward  is  only  named, 
because  he  was  the  lawyer,  and  therefore  had  the  direction  of 
the  Court.  And  the  conclusion  of  the  body  of  the  act,  as  to 
these  three  points,  is,  and  if  the  Steward  or  Uie  Marshal  do  any 
thing  against  this  ordinance,  it  shall  be  held  as  void.  And  this 
act  was  of  so  great  profit  and  consequence,  that  by  the  act  of 
Parliament  anno  18  E.  3.  cap.  ?•  it  is  enacted  and  commanded  to 
be  put  in  e.xecution. 
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And  as  to  authorities  in  law,  they  are  copious,  and  of  four  Aothoritlc* 

several  natures.     1.  The  year-books.     2.  Books  written  of  the  ""^®^**^*' 

laws  of  England.     3.  Judgments  in  Parliament:  and  all  these  (a) Br. Action 

are  thesauri  aperii,     4.  Judicial  records  and  precedents:  and  8^»r le stat. 49. 

these  are  thesauri  absconditi.     And  for  direct  authority  in  the  x.  vwe  proi 

point  in  the  year-books,  vide  {a)  6  R.  2.    Action  sur  le  statute pL  pag. 

uit.  3  H.  6.  Estoppel  18.  Action  sur  le  statute  13.  7  H.  8.  30.  ^^f:^'^'^^^' 

10  H.  6.  18.  a.  14   H.  6.  6.  b.     5  E.  4.  1£9.  a.     19  E.  4.  8.  b.  ,,;  {^g;  J  ^^^l 

20  E.  4.  16.  b.  2«  E.  4.  1 1 .  22  E.  4.  16.  22  E.  4.  3 1.  b.     Vide  r.  242.  a.  Dalr! 

48  E.  3.  17.  b.  &  Regist-  Original  111.  the  plaintiff  shall  never  ^^\^'^^'^'^' 
to         I         I       "  r  •       L-    I      1         111  Bnlstr.  209. 

aver  -f-,  &c.  that  the  one  or  other  party  is  oi  the  houshold  causa  ^  f nst.  55. 

qua  supra.     Register  Original  1 85  a.  inter  brevia  de  statuto^  Rex  (c)6Qo.  20.  b. 
Seneschallo  et  Mareschallo  hospitii  suisalutem  (and  recites  the  said  2'^i*^f^?«°  *"' 

t  PI  vd«*  '  ^A     jt     -,     -n  ^^  Stat,  IS. 

chapter  or  the  statute)  oc  ettam  *ex  gravt  querela  A,  de  B.  acce-    f  *  75  b.  1 

pimusy  qnod  %)os  ad  sectam  R.  ipsos  ad  respondendum  coram  vobis  Fitz.  Bar.  17. 

prcefat  R,  de  quadam  traiisgressiojiey  Sfc,  infra  virgam  nostram  (<')Fitz.  Action 

apud  B,  quanquam   7ieutcr  eorum  de  eodem  hospitio  existat^  Sfc.  \^l  jurUdictf 

vobis  mandamus  quod  si  ita  est^  tunc  placito  illo  coram  vobis  ulte^  97. 

ri7is  tene7id*  supcrsedeat*  omnino  ipsum  B.  contra  fotmam  ordina- 

tioiiis  prtrd'  71071  7nolestanf  /m  aliquo^   sou  grava7it\     Which  writ  TlieConrtof 

being  Ibrmed  upon  the  said  statute  nnd  presently  after  the  mak-  Marshalsea 
i»  •       •  'c  c      i     .     \       A  f     I       njr       I     1  cannot  nold 

ingot  It,  IS  a  manitest  proot,  thnt  the  Court  ot  the  Marslialsea  piea  in  trespass 

cannot  hold  plea   in  trespass  within  the  verge  if  none  of  the  within  ihe 

parties  are  of  the  Kinfr's  house.     And  il  is  to  be  ol)servecl,  that  ^^''f®  ^^  "°"® 
'  ,  p..  .  ,  .  1  *,  ortiie  parties 

wiiere  any  statute  prohibits  any  thnig,  a  nuin  may  have  a  Super-  are  of  the 

sedeas  iu  the  nature  of  a  proiiibition  to  any  Judge  who  shall  hold  king'* house. 

pica  against  any  statute,  and  this  appears  in  many  cases  in  the 

Register  infer  brevia  de  stalidoiv.).  It  is  likewise  to  be  observed,  ^  ^"persedeai 
.1     .      u  ....  II*.  4.1  •  0.       •«:  •         IU  the  nature  of 

that  when  any  statute  prohibits  any  thing,  &C.  ir  any  one  im-  „  prohibition 

pLiids  aftother,  although  it  l)c  in  course  of  a  legal  proceeding,  lies  to  any 

yet   the  party  grieved   shall   have  an  action   uion  the  statute  jw^'g^w^^p holds 

•^       .  1         "^    *^       I  •  1  /#\      1  I  11        pled  against 

against  tiie  party  who  sues  against  the  statute  (6),  although  the  ai^y  statute. 

words  of  the  statute  do  not  give  any  action  to  the  party,  but  that  Where  one  im* 
is  a  consequent,  and  a  thing  implied  in  every  thing  prohibited  alatn8t**a°t^y 
by  any  statute  (f):  and  this  ajipoars  by  the  said  bock  of  (r)  7  H.   tntf,  the  party 
G.  30  b.  fil.a.  wherethe  party  grieved  had  an  [d)  action  upon  this  g'i«*ved  shall 
very  statut*:,  and  4  E  4.  37.  a.  b.  an  action  upon  the  statute  of  ahhough  not"' 

given  by  the  words  of  the  statute. 


(e)  Lord  Ellcsnicre  in  his  observations  p.  12. 
observfi,  "  hi  the  case  of  the  MarshaUea,  he 
«'  suiferelh  to  fall  from  him  this  novelty  as  a 
"  principle,  viz.  *anJ  it  is  to  be  observed,  that 
«  where  a  statute  probi!)iteth  any  thhig,  a 
"  man  niav  ba\e  a  supersedeas  in  nature  of  a 
"  prohibition  to  any  judi;e  that  holdeth  plea 
against  any  statute.*  This  rule  is  known  not 
to  be  law,  for  then  in  the  first  case,  may 
there  a  prohibition  go  out  of  the  K.  B.  with 
•<  tette  Edwardo  Coke  to  the  Lord  Chancellor, 
into  the  Chancery,  when  the  style  is  Teste 
Meipso,  Besides,  the  rule  is  put  so  indefi- 
nitely, as  it  com  prebends  nro  certainty,  nei- 
ther out  of  what  court  such  supersedeas 
**  should  go,  nor  to  what  Judge  spiritual  or 
»•  temporal,  and  in  8a>ing  to  any  judge,  The 
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"  Lord  Chancellor  is  not  excluded,  nor  the 
"  Lords  of  the  Star  Chamber,  nor  the  Lord 
Treasurer,  and  the  Court  of  Exche- 
quer Chamber,  nor  the  Court  of  Wards, 
nor  the  Court  of  Dutchy,  so  as  the  Chief 
Justice  doth  imply  tacitly  that  all  this  may 
"  be  prohibited,  unto  the  putting  in  practice 
*'  whereof  it  seemeth  this  case  should  be  a 
«  leading."  Vid.  Cora.  Dig.  Prohib.  A.  Ex- 
parte  Cowan,  3  Bam.&  Aid.  125. 

(f)  Where  a  statute  prohibits  a  thing  and 
adds  no  penalty,  an  action  lies  for  doing 
against  the  prohibition  of  that  statute,  but 
that  ought  to  be  by  an  action  brought  tarn  pro 
rege  quam  pro  seipto,  Waferhoitse  v.  Bawde, 
Cro.  Jac.  134.  and  vid.  Com.  Dig.  Action  on 
Stat.E.si. 
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(a)  f  H.  5.  cap. 
S.  If  Co.  61. 
ISCo.  4«.  3 
BuUtr.  5. 120. 
Reg.  58.  a.  Cr. 
Jac.  57.  d88. 
Moor  756. 


The  act  15  H. 
6.  cap.  1.  was 
but  aeclara- 
tory  of  the 
€ omnion  law> 
as  to  the  ju- 
risdiction of 
the  Marshal- 
sea* 


(6)  Stanfonl 
Cor.lib.S.  C.5. 
(c)  1  Bulstr. 
209. 123.  Rest. 
Mar^halsea  7. 

[♦76  a.] 

(ci)l5H.6. 
cap.  1. 
U)  6  Co.  10. 
Cio.  KI.  50i. 
1  Bul»t.  208, 
209. 

(/  )  1  Bulst. 
207,  i08. 
Goilb.  284. 
(g)  6  Co.  20.  b. 
Cro.  £1.  502. 
4  Inst.  ISO. 
1  Bulst.  20a 
210.  213. 
(A)  Postea  77. 
a.  and  notes, 
ib. 


The  Court  of 
Marsha  lf>ca 
haK  no  juris- 
diction  in  ac- 
tions of  trrs- 
pMSit,  but  these 
which  are  \j 
et  arm  is,  and 
do  not  concern 
the  freehold. 


2  {a)  H.  5.  c.  7*  for  not  delivering  of  the  libeL  The  Tales  she 
naocB  NarrationeSf  f.  102.  a  book  cited  and  approved  in  39  H.6. 
The  Diversity  of  Courts,  102.  F.  N.  B.  241.  b.  a  man  shall 
have  an  averment  in  an  action  brought  against  him  in  the  Cotut 
of  the  Steward  and  Marshal,  that  he  was  not  of  the  King's 
houshold  at  the  time  of  the  trespass  or  contract  made;  or  that 
the  plaintiff  was  not  of  the  King's  houshold.  Fide  (6)  Stan- 
ford, lib.  2.  c.  5.  And  this  point  is  resolved  by  Parliament  in 
15  {c)  H.  6.  cap.  1.  where  it  is  recited,  that  the  Steward  and 
Marshal  of  the  King's  house  and  their  deputies,  have  held  pleas 
of  debt,  detinue,  and  other  personal  pleas  betwixt  people  which 
were  not  of  the  same  house,  making  mention  in  their  records, 
,that  the  plaintiffs  and  defendants  were  of  the  same  house,  and 
not  allowing  to  the  parties  defendants  their  challenges  and  ex- 
ceptions by  them  alleged,  that  themselves  or  the  plaintiff  are 
not  of  the  same  house,  against  the  laws  and  statutes  in  those 
cases  made  and  provided,  that  they  shall  not  he  estopped  by 
such  record,  &c.  but  the  said  defendants  shall  have  their  aver- 
ment to  say,  that  they  or  the  plaintiffs  were  not  of  the  same 
houshold,  at  the  time  of  such  plea  or  suit  commenced,  the  said 
record  or  other  matter  therein  contained  notwithstanding.  By 
which  act  the  said  invention  to  increase  their  jurisdiction  *was 
taken  away,  which  was  but  a  declaration  of  the  common  law, 
as  appears  by  the  said  book  in  S  H.  6.  Estoppel  18.  &  10  H. 
6.  )S.  Vide  the  said  nets  of  SO  E.  1.  1  E.  3.  1  R.  2.  5  E.  3. 
10  E.  3.  &  33  H.  8.  cap.  12.  And  it  was  observed  that  eve^ 
act  made  concerning  the  Marshalsea,  either  restrains  or  explains 
their  jurisdiction,  and  no  act  adds  any  thing  to  it.  As  to  judi- 
cial records,  it  appears  in  Pasch.  38  E.  3.  in  the  Treasuiy 
coram  Bege^  that  judgment  given  in  the  Marshalsea  in  an  action 
of  detinue,  was  reversed  in  the  King's  Bench,  because  they 
hnd  no  power  to  hold  plea  in  such  action ;  and  therefore  in  the 
said  stiitute  of  (//)  15  H.  6.  in  the  preamble,  the  action  of  deti- 
nue is  ill  recited. 

In  the  Book  of  Entries,  278.  &  128.  Conusans  7.&  32  H.  6. 
Purchase's  {e)  case  cited  in  Michelborn's  case,  which  see  there 
to  be  adjudged  in  the  point. 

As  to  the  nature  of  the  action,  it  was  resolved,  that  as  well 
the  common  law,  as  the  said  act  of  28  E.  1.  extended  only  to 
trespass  simpliciter^  and  not  to  trespass  secundum  quid^  sc.  upon 
the  case ;  for  these  are  not  actions  of  trespass  without  addition, 
no  more  than  they  can  hold  plea  in  an  action  of  trespass  upon  tro- 
ver or  bailment,  and  conversion  or  the  like,  but  only  of  trespass 
simplicita'i  sc,  vi  et  ann\  and  also  of  such  trespass  in  which  anj 
freehold  cannot  come  in  debate,  as  is  aforesaid ;  and  according 
to  this  resolution  it  was  adjudged  in  the  King's  Bench,  HU'-S 
Jac.  Reg.  Rot.  876.  in  [f)  Jeremy  Gray's  case,  that  judgment 
given  in  the  Court  of  the  Marshalsea  in  an  action  upon  the  case 
upon  troyer  and  conversion  was  reversed,  because  the  statute 
did  not  extend  to  trespass  upon  the  case;  and  therewith  also 
agrees  {g)  the  said  case  of  Michelborn.  But  although  this  ac- 
tion of  assumpsit  upon  (Ji)  general  consideration,  quod  indebita* 
ivs  exisllt^  be  against  the  law,  as  appears  in  Slade's  case,  in  the 
Fourth  Part  ot  my  Reports ;  yet  if  they  had  jurisdiction  of  tiie 
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cause,  their  proceeding  therein  was  not  void,  but  voidable  by 

writ  of  error.     But  that  shall  be  spoke  to  more  at  large  in  the 

second  point,  which  now  follows. 

2dly.  It  was  resolved,  that  the  action  well  lies  against  the  de-  The  resolu- 

fendants:    and  a  difference  was  taken  when  a  Court  has  (a)  •"on  *»  to  the 

.,.  ^.  «^,  J  j.^  ,.  ^   '   teconcl  point : 

jurisdiction  ot  the  cause,  and  proceeds  tnverso  ordine  or  crro-  wbenaCoait 

neously,  there  the  party  who  sues,  or  the  officer  or  minister  of  ha*  jorUdic- 

the  Court  who  executes  the  precept  or  process  of  the  Court,  no  ***'"®^^*'® 

T  •         I  -n      /f\      L    *^  I      /-I       .  L  •     •       cause,  and  pro- 

action  lies  against  them.     But  (6)  when  the  Court  hasnot  jun6-  ceedsinveno 

diction  of  the  cause,  there  the  whole  proceeding  is  coram  non  ordine  or  er- 

judice^  and  actions  will  lie  against  them  without  any  regard  of  no"^{ioiJ' 

the  precept  or  process  (g),  and  therefore  the  said  rule  cited  by  the  lies  ajrainst  the 

parly  who 
•ties,  or  the  ofllccr  or  minister  of  the  Court  who  pxerntes  the  precept  or  process  of  the  Conrt : 
but  when  the  Court  has  not  jurisdiction  of  the  cause,  the  whole  proceeding  is  coram  non 
jiidicp,  and  actions  will  lie  against  them,  without  any  re^i^ard  of  the  precept  or  process. 
(a)  Plow.  l.S  a.  9  Co.  68.  a.  Raymond  1S9.  1  Mod.  Rip.  17.^.  Hard.  481.  Cart.  19.  S  Bulst.  64.  Cro. 
Car.  395.  March.  8.  {h)  Hard.  478.  481.  Godb.  387.  Cart.  19.  Cro.  Jac.  314.  9  Bulst.  64.  Lntw. 
1560, 1361.  Saik.  201,  208. 


(G)In  Orbyy.  Hales,  \  L.  Raym.  5.  it  was  held  **  an  act  of  parliament,  and  thev  appear  to 

that  if  the  Sheriff  discharge  a  prisoner  by  vir-  "  have  acted  within  the  jurisdiction  so  given, 

tue  of  an  order  made  by  justices  at  their  quar-  '*  and  to  have  done  all  that  they  are  required 

ter  sessions,  they  having  no  power  to  make  '*  by  the  act  to  do  in  order  to  originate  their 

such  order,  he  shall  not  be  liable  for  an  escape.  **  jurisdiction,  a  conviction  drawn  up  In  due 

But  this  case,  which  is  contrary  to  former  cases,  '*  form,  and  reroaininff  in  force,  is  a  protection 

has  been  expressly  overruled.  Brown  v.  Comp-  "  in  any  action  brought  against  them  for  the 

ton,  8  T.  R.  424.  and  vid.  Colston  v.  Ross,  Cro.  **  act  so  done,"  per  Abbot,  C  J.  Batten  v.  Co- 

Eliz.  89J.  Anon.  1    Salk.  273.    The  distinc-  rew,  3  Barn,  ana  Cress.  652.  S.  C.  5.  Dow.  & 

tion  here  taken  by  Coke  has  been  recognized  Ryl.  558.  If  a  magistrate  has  no  jurisdiction  by 

as  good  law  at  least  as  far  as  respects  the  pro-  reason  of  the  existence  of  facts  which  he  can- 

tection  given  to  the  court  and  its  officers,  not  be  supposed  to  know,  but  which  are  pecu- 

Groenvelt  v.  Bunvell,  1  L.  Raym.  471.   Par^  liarly  in  tne  knowledge  ol'  the  party  grieved, 

sons  V.  Loyd,  3  Wils.  345.     Perkins  v.  Proc^  no  action  can  be  maintained  against  him  if 

tor,   2    V^ils.  384.    And  accordingly  where  he  received  no  notice  of  such  facts.    Pike  v. 

the   defendant,  a  vicar  general  of  the  bishop.  Carter,  3  Bing.  78.    But  if  a  magistrate,  after 

had  excommunicated  the   plaintiff  for    not  a  regular  conviction  of  a  party,  proceeds  to 

taking    administration  of  an  intestate's  ef-  commit  him,  an  action  will  lie  against  him  if 

fects,  and  the  citation,  by  which  the  plaintiff  his  warrant  of  commitment  does  not  shew  an 

was  cited,  was  void,  and  the  proceedings  there-  offence    over   which    he    had  jurisdiction, 

upon  had  been  set  aside,  and  there  was  no  ma-  Wicks  v.  Clutterbuck,  S  Bing.  483. 
lice,  the  subject  matter  of  the  jud^ent  being        A   Sheriff  is  not  liable  to  an  action  for 

a  thing  withm  the  defendant's  junsdiction,  it  executing  the  process  of  a  court  of  comp^ 

was  held  that  no  action  lay.     Ackerley  v.  tent  jurisdiction,  though  there  be  no  cause 

Parkinson,  3  M.  and  S.  411.  of  pction  or  though  the  process  be  erroneoua. 

SointhecaseofMagistrates,ifthey  haveno  T'arAon  v.  FtfAer,  Dougl.  671.    Cainrroii  t. 

jurisdiction  overan  offence,  and  proceed  to  con-  XrtgAj^oo/,  2  Black.  1190.  Wynne  y»  Boughe^^ 

^ict,  an  action  lies  against  them  before  the  con-  O.   Bridgm.   573.      On  the  contrary  he  u 

viction  is  quashed.    Crepps  v.  Burden^  Cowp.  bound  to  execute  the  process  of  the  court. 

640.  But  if  they  have  jurisdiction  over  the  sub-  Benuon  v.  Evelyn,  O.  Bridgm.  33S,    Jackson 

ject  matter,  their  judgment  cannot  be  examin-  v.  Hunter,  6  T.  R.  73.  And  the  sheriff  cannot 

ed  in  an  action.    Brittain  v.  Kinnmrd,  1  Brod.  take  advantage  of  an  error  in  process,  in  an 

and  Bing.  432.  S.  C.  4    B.  Moore,  50.    To  action  brougnt  against  him  for  an  escape. 

entitle  a  party  however  to  bring  an  action,  the  Drury's  case,  8  Co.  142.  b.    Thus,  where  the 

want  of  jiuisdiction  must  appear  upon  the  plaintiff  bad  judcment  for  SSL  IQt,  and  the 

face  of  the  conviction,  for  a  conviction  is  con-  ca.  sa.  upon  which  the  defendant  was  taken  in 

elusive  evidence  of  the  facts  it  allies,  as  well  execution,  was  only  for  51/.  St.  this  mistake 

in  respect  of  such  facts  as  are  necessary  to  give  is  not  assigmible  for  error  by  the  sheriff    Jo- 

them  jurisdiction,  as  upon  the  merits  of  the  ques  v.  Cesar,  2  Saund.  100.    8o  upon  an  as- 

conviction.  Gray  v.  CooJaon,  16  East,  13.  Brit*  cape  from  the  Fleet  of  a  prisoner  taken  in  exe- 

tain  V.  Kinnaird,  M  sup»  "  It  is  a  general  rule  cution  by  the  sheriff,  when  the  writ  of  capias 

'*  and  principle  of  law,  that  where  justices  of  was  informal,  the  warden  is  liable  to  the  debt 

*'  the  peace  have  an  authority  given  to  them  by  and  costs.     Wynne  v.  Boaghey,  O.  Bridgm. 
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^ther  side,  sc.  (a)  Qui  jussu  judicii  aliquodfecerit  (but  when  be 
[  ♦  76  b.  ]  bas  no  jurisdiction,  *non  est  judex)  no7i  videtur  dolo  malojecisse, 
quia  parere  necesse  est^  was  well  allowed,  but  it  is  not  of  necessity 
(a)  Ant. 70.  b.  ^  obey  bim  who  is  not  judge  of  the  cau^e,  no  more  than  it  is  a 
(6)  6  Co.  5t-  b.  mere  stranger,  for  the  rule  is,  judicium  a  non  suo  judice  datum 
*^«*R^pR^*  fittfl/MS  est  momenti.  And  that  fully  appears  in  our  books;  and 
4S4. 493.  Moor  therefore  in  the  case  betwixt  Bowser  and  Collins  in  22  £.4.33. 
767.  b.  there  Pigot  says,  if  the  Court  has  not  power  and  authority, 

then  their  proceeding  is  coram  non  judice :  as  if  the  Court  of 

Common  Pleas  holds  pica  in  an  appeal  of  death,  robbery,  or 

any  other  appeal,  and  the  defendant  is  attainted,  it  is  coram  non 

Esamplet.       Judice^  quod  omnrs  concesserunt.     But  if  the  Court  of  Common 

Pleas  in  a  plea  of  debt  awards  a  {b)  Capias  against  a  duke,  earl, 
&c.  which  by  the  law  doth  not  lie  Against  them,  and  that  appears 
in  the  writ  itself;  and  if  the  Sheriff  arrests  them  by  force  of  the 

570.  And  in  an  action  for  an  escape  on  mesne  against  the  bailiff  of  the  Liberty.     Pigtdt  t. 

process  out  of  an  inferior  court,  against  the  Wikes,  3  Barn,  and  Aid.  502.  and  vid«  Hunter 

bailiff,  the  defendant  cannot  take  advantage  v.  Jackson,  6  T.  R.  73. 

of  an}'  error  in  the  process  below,  although  the  Whatever  protection  an  officer  of  a  court 

defendant  betow  nnght  have  availed  himself  of  of   competent  jurisdiction,    acting  in   obe- 

it.  Bullr.StetDttrd,  1  Wils.  255.   So  in  an  ac-  dience  to  the  process  of  the  court,  maybe 

tion  for  rescuing  a  debtor  taken  upon  mesne  entitled  to,  it  b  quite  clear,  that  if  without 

process  sued  out  of  the  palace  court,  it  is  not  any    authority    from    the    court    he    mali- 

asuificient  ground  to  arrest  the  judgment,  that  ciously  issues  an  instrument  purporting  to  be 

it  was  not  tJleged  that  the  cause  of  action  in  an  order  of  the  court,  by  wliich  a  party  is 

the  inferior  court  arose  within  the  jurisdiction,  injured,  the  party  injured  may  maintain  an 

or  that  it  was  not  alleged   that   the    par-  action  against  him.      Whitelegg  v.  jRichardSf 

ty  below  did  not  appear  at  the  return  of  the  2  Bam.  and  Cress,  45.    S.  C.  3  Dow.  &  RyL 

writ  BefUfy  ▼.  Doneliey,  8  T.  R.  127.  Vid.  237. 

Bron^leldv^Jonet,  4  Bam.  &  Cress.  385.  The  The  protection  afforded  to  the  party  in  the 

difference  is  where  the  judgment  is  merely  void  suit  is  not  commensurate  with  that  afforded  to 

or  where  it  is  only  erroneous,  and  that  depends  the  officers  of  the  court.    Thus  if  an  action 

on  another  distinction,  viz.  where  the  court  in  be  brought  in  an  inferior  court,where  the  cause 

which  judgment  was  obtained  had  cognizance  of  action  did  not  arise  within  its  jurisdiction, 

of  the  cause,  and  where  not.  Gofd  v.  Strode,  the  plaintiff  in  the  cause  is  considered  as  a 

Carth.  148.  S.  C.  3  Mod.  324.  and  vid.  Ognefl  trespasser  in  taking  the  defendant's  goods  in 

T.  Poison,  Cro.  Eliz.  165.  Weaver  \.  Ciiffbrd,  execution,  but   not   the    officers,    per  Lord 

9  Bulstr.  62.  Cro.  Jac.  3.  Burton  v.  Eyre,  Cro.  Kcnyon,  6  T.  R.  245.  vid.  Goodunn  v.  Gibbons, 

Jac.  288.  Although  the  sheriff  is  bound  to  exe-  4.  Burr.  2108.    Oiiiet  v.  Bessei/,T.  Jones,  214, 

cute  the  process  of  the  court,  yet  if  a  writ  be  Vin.  Ab.  Courts,  L.  a.  6,     Tniscot  v.  Carpen" 

directed  to  one  who  is  not  the  officer  of  the  ter,  1  L.  Raym.  230  contra.     In  OlUet  v.  Bes- 

court,  he  is  not  bound  to  execute  it,  and  if  he  sey,  the  court  said,  "  the  plaintiff  shall  be  in- 

does  he  will  be  liable  to  an  action.    There-  tended  to  know  where  the  cause   of  action 

fore  where  a  vmt  oi  fieri  facias,  directed  in  arose,  but  that  it  is  inpossible  for  the  court 

the  first  instance  to  the  bailiff  of  the  Isle  of  and  officers  to  know  that;"  and  this  is  the  dif- 

£ly,  out  of  K.B.  was  executed  by  the  bailiff,  it  fercncc  between  this  case  and  the  Marshalsea 

was  hdd  that  such  writ  was  erroneous  and  case,  for  the  court  and  officers  in  the  latter 

■void,  and  the  bailiff  was  guilty  of  a  trespass  may  well  know  whether  the  parties  to  the  suit 

against'the  party  whose  goods  were  taken  in  are  of  the  household  or  not.    So  also  it  seems 

execution.      Grant  v.  Bagge,   3  East,    128.  if  a  judgment  or  execution  has  been  set  aside 

Vid.  Bracebridge  v.  Johnson,  1  Brod.  and  Bing.  for  irregularity,  the  sheriff  or  officer  may  jus- 

1 2.  8.  C.  5  B.  Moore.  237.       Bowring  v.  tify  under  it,  but  the  party  cannot,  for  it  is 

Pritchard,  14  East,  289.    Bradshaw  v.  Davis,  not  like  an  erroneous  judgment  which  is  the 

1  Chitty's  Rep.  374.    But  the  sheriff  is  liable  act  of  the  court,  but  it  is  a  matter  in  the  pri- 

In  an  action  for  an  escape,  where  after  having  vity  of  himself  or  his  attorney.    Note  c.  King 

arrested  a  defendant  within  a  Liberty,  where  v.  Harrison,  15  East,  615.    Tidd's  Practice, 

particular  officers  had  the  exclusive  privilege  1072.  sth  Edn.     But  in  setting  aside  judgment 

of  executing  all  process,  upon  a  ca,  sa.  in  and  execution  for  irregularity,  the  court  will 

which  there  was  not  any  non  omittas  clause,  he  restrain  the  defendant  from  bringing  an  action 

suffinrs  him  to  go  at  large  before  his  removal  of  trespass,  unless  a  strong  case  of  damage  be 

from  the  liberty,  for  the  arrest  is  not  wrongful  shewn.  Lorimcr  v.  Luie,  1  Chitty's  Rep.  154. 

against  such  diefendant,  though  it  is  wrongful  Vid.  note  (g),  Bonham's  case,  toI.  iv.  p.  362. 
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Capias^  althoiifyh  the  writ  be  against  law,  notwithstanding,  in-  (a)  Dy.69.pl. 
nsmuch  as  the  Court  has  jurisdiction  of  the  cause,  the  SheriflFis  (/n'cro.  Car. 
excused:  and  therewith  agrees  38  H.  8.  Dy.  60.  b.     The  same  S95. 60«. 
law,  if  a  Justice  of  Peace  makes  a  warrant  to  arrest  one  for  (a)  1^)  ^V*  ^^"* 
felony  who  is  not  indicted  although  the  (i)  Justice  errs  in  making  8!"B"'peace«. 
the  warrant,  yet  he  who  makes  the  arrest  by  force  of  that  war-  (d)  3  Inst.  iso. 
rant,  shall  not  be  punished  by  writ  of  false  imprisonment,  be-  f-i^^^^"® 
cause  he  is  jud^e  of  the  cause  (h);  and  therewith  {c)  agrees  14  ss.Br.Cor^e 
H.  8.  16.  a.     But  if  one  be  indicted  before  Justices  of  Peace,  S5. 
ond  confesses  the  felony,  and  has  a  Coroner,  and  becomes  an  tfce^'peace 
appn)ver,  and  makes  an  appeal,  such  appeal  before  the  King  5.  Br. Peace  1. 
was   adjudged  void,  as  appears  in  (rf)  9  H.  4.  1.  b.  &  (e)  2  H.  Br.  Appeal  is. 
4.  19.  a.     Vide  44  E.  S.  44.  a.  b.  and  the  reason  of  that  case  (as  Ha.  p{.°Cor.^' 
some  suppose)  is,  because  the  commission  of  peace  extends  only  194. 
ad  inquireitdtun  (sc.  to  enquire  before  tliemselves)  audiendum  et  W  Sapra. 
tcrminandum ;  and  so  the  appeal  of  the  approver  is  out  of  (jT)  ^5^  stara.  Cor. 
their  commission,  because  the  approver  doth  not  make  his  appeal  84.  a.  b.  6  H. 
before  the  Justices,  but  before  the  Coroner,  and  the  Coroner  J* ':  *•  ^^' 
records  it  to  the  Court.     But  the  reason  which  is  given  in  (g)  99,  ur.  Leet 
9  H.  4.  1.  b.  is,  that  the  Justices  of  the  Peace  have  no  power  i7.  si.ssH. 
to  assign  him  a  Coroner,  no  more  than  they  can  enquire  of  trea-  m^**' .^*^Y- 
son,  as  it  is  there  aUo  held,  because  it  is  not  within  their  com-  count  2. 6. 
mission.    So  where  the  (Ji)  Sheriff  who  is  prescribed  by  the  lord  ^"«-  Indict- 
to  hold  his  turn  within  the  month  after  Michaelmas,  &c.  holds  LeetVaun-^' 
his  tutu  after  the  month,  and  takes  an  indictment  of  robbery  at  dreds. 
the  same'  turn,  and  tlie  indictment  is  by  Certiorari  removed  into  f*)  1^*  *?:  ^' 
the  Kin<»'s  Bench,  by  the  advice  of  all  the  Justices  the  party  so  iur  i/stat!*49.' 
indicted   was  discharged*  because   the   indictment  was   utterly  Anteard.  a. 
void,  and  coram  nonjndice^  forasmuch  as  at  that  time  the  Sheriff  (OF-N.B.  ?4i. 
had   not  authority  to  hold  the   Court.     And  it  was  said  by  the  When  a  leet 
Justices,  that  if  a  man  has  a  leet  which  has  been  held  at  a  cer-  ^^  **^®"  I*®'** 
tain  day,  if  he  holds  it  at  another  day,  that  such  Court  so  held  day,  a  Court 
is  voiti,  and   without  warrant;  and  otherwise  it  is  of  a  Court  held  on  an- 
*B«ron.     But  if  the  Court  of  Common  Pleas  holds  plea  in  debt,  [  *  77  a.  ] 
trespass,  &c.   without  an  original,  it  is  not  void,  for  they  are  ^^^.  Jl  ** 
Judges  of  those  pleas,  and  it  cannot  be  said  that  the  proceeding  wiseofaCoHit 
is  coram  non  judice :  and  therewith  agrees  (1)  19  E.  4.  8.  b.  and  **»««»• 
therewith  in  the  point  agrees  the  said  book  in  (k)  fi  R.  8.  that 
judgment  in  the  Marshalsea,  when  (/)  none  of  tlie  parties  is  of 
the  King's  houshoUl,  may  be  avoided  by  plea  .(m)  without  any  (ni)Contr. 
writ  o^  error,  which   proves  that  it  is  void.     Vide  20  E.  4.  I6.  P^^c*  *^^- 
b.  22  E.  4.  13.  31.  &  10  H.  6.  IS.  a.     It  is  agreed  in  the  point 
also,  that  iii  trespass  before  the  Steward  and  Marshal,  if  none 


(u)  If  a  man  be  accused  to  a  justice  of  him,  no  action  will  lie  i^gainit  the  Iconstmble 

peace  for  an  offence  for  which  he  causes  him  for  the  arrest^  whether  a  felony  has  been  com* 

to  be  arrested  by  his  warrant,  although  the  niitted  or  not,  because  in  such  a  cafe  it  it  bb 

accusation  be  false,  yet  he  is  excusable;  but  duty  to  act,  and  not  to  deliberate.   But  if  an 

if  the  party  be  never  accused,  but  the  justice  action  bef  brought  against  both,  the  constable 

of  his  malice  and  own  head  cause  him  to  be  ought  to  plead  separately,  £6r  if  he  should  joia 

arrested,  it  is  otherwise.  IVvid/tam  v.  Clere^  in  pleading,  and  the  plea  should  not  amount 

Cro.  Eliz.  130.    Morgan  v.  HugAes^  S  T.  R.  to  a  justification  for  both ;  being  bad  in  part, 

225.   Also,  when  an  individual  charges  a  con-  it  is  bad  for   the  whole,  and  eontequentfy 

stable  to  take  a   party  into  custody  for  a  judgment  will  be  given  against  him.    Hedges 

felony    alleged  to  nave  been  committed  bj  v.  Chapman,  S  Bing.  625, 
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of  the  parties  be  of  the  Kinj^'s  houshold,  there  it  is  coram  turn 
judice,  because  they  exceed  their  power.  The  some  law,  if  they 
hold  plea  out  of  the  verce,  as  it  is  held  in  Plo.  Com.  Plat's  case, 
57.  b.  and  that  agrees  with  the  rule,  extra  terriioriumjfis  dicendi 
rum  paretur  impune.  Vide  22  Ass.  64.  Plo.  Com.  394.  b.  37  Ass. 
p.  17.  39  E.  3.  33,  34.  39  Ass.  p.  6.  7  H.  4.  27.  H  H.  4.  36. 
36  H.  6.  32.  22  E.  4.  32.  1  R.  3.  1.  2  R.  3.  2.  5  H.  7.  17.  b. 
9  H.  7.  12.  21  E.  3.  Barre  271.  3  Mar.  {a)  Dy.  135.  And 
with  this  difference  all  the  books  were  well  reconciled.  And  as 
to  the  said  case  of  ( 6)  7  E.  3.  23.  b.  24.  a.  by  the  common  law 
it  belongs  to  the  oiSce  of  the  Marshal  to  protect  the  Court  from 
(c)  sliut  «05.  chores,  as  appears  in  Fleta,  lib.  2.  c.  5.  (c)  Mareschalli  interest 

virgatam  a  meretricibus  atnnibus  protegere  4*  deliberare,  4*  ^bet 
MareschdF  ex  consuetudine  pro  qualibet  meretrice  communi  infra 
metas  hospitii  inventa  4fd.  primo  die^  qtue  si  iterum  in  ballivd  sua 
inveniaf^  capiatur^  4"  ^^  SeneschaV  inhibeatif  ei  hospitia  Regis 
re^j  4"  libervr^  suor^j  ne  iterum  ingrediatur^  Sf  nomina  ear"  imbrc' 
vieni'j  qiue  si  iterum  inventie  fuerint  hospiC  secutrices^  tunc  aut 
remaneant  in  prisond  in  tinadis^  aut  sponteprad*  kospit*  abjurent^ 
quce  si  autem  tertio  inventiejuerint^  considerabitur  quod  amputetur 
eis  tressoria  4*  tondeantur^  quce  quidem  si  quarto  invenient%  tunc 
amputentur  eis  superlabia^  ne  de  ccetero  conaipiscant  ad  libidinem. 
This  being  the  law,  it  appears,  that  the  report  of  the  said  book 
of  7  E.  3. 23,  24.  is  so  obscure  and  impertect,  that  much  of  the 
substance  of  the  matter  ought  to  be  supplied  by  intendment 

And  the  Chief  Justice  in  the  conclusion  of  his  argument  ob- 
served, that  all  the  cases  in  which  before  there  was  diversity  of 
opinions  betwixt  this  Court  and  the  Court  of  King's  Bench,  are 
now  unanimously  resolved.  1.  That  the  general  declaration  in 
an  action  upon  the  case  quod  cum\indebitaf  Juit  in  such  a  sum, 
sup*  se  assumpsit^  without  shewing  the  cause  of  the  debt,  is  instiffi- 
cient(i).     2.  That  a  particular  declaration  in  such  case  shew- 


Of  the  action 
of  aMompsit. 


(i)  Ace  Godb.  186.  Doccr.  plac  20.  WoU 
kuton  V.  WM,^  Hob.  18.  Jaruen  v.  CoUoman^ 
1  Roll.  Rep.  396.  And  this  omission  may  be 
taken  advantage  of  afler  verdict,  by  motion  in 
arrest  of  judgment.  Holme  v.  Lucatf  Cro.  Car. 
6.  Foster  v.  iSmiM,  Cro.  Car.  31.  Mayor  y.Hare^ 
Cro.  Jac  649.  Wise  v.  Wise,  2  Lev.  152.  Or  by 
writ  of  error.  Woodford  v.  Deacon^  Cro.  Jac. 
S06.  Budcmgham  v.  Cottendine,  ib.  214. 
Barker  v.  Barker,  Palm.  171.  Lymby  v. 
Hemmerse,  1  Bulstr.  67.  But  it  is  sufficient  if 
the  declaration  state  generally,  that  the  defen- 
dant was  indited  for  divers  wares  sold,  or 
for  such  like  contract.  Woodford  v.  Deacon, 
ubi  sup.  Bellinger  v.  Gardiner,  1  Roll.  Rep. 
24.  Jenk.  Cent  293. 

So  the  plaintiff  may  declare  generally  for  so 
much  money  expended,  had  and  received,  &c 
Rooke  V.  Rooke,  Cro.  Jac.  245.  Babineton  v. 
Lamberi,  Moore  854.  For  work  and  labour. 
Hibberi  v.  Courthope,  Carth.  276.  For  the  agist- 
ment of  cattle  in  tne  plaintiff's  ground.  Gardi- 
ner V.  BelUngham,  Hob.  5.  For  a  premium  up- 


on a  policy  of  assurance  upon  such  a  ship. 
Foufke  V.  Pintacke,  2  Lev.  1  S3.  Upon  account 
stated.  Homes  v.  Savill,  Cro.  Car.  116.  On  a 
foreign  judgment  without  stating  the  cause  of 
action  on  which  the  judgment  proceeded. 
Crawford  v.  Whettall,  Plaistow  v.  Van  Uxem, 
note  (n  to  Waiker  v.  Witter,  Doug.  4.  Or  for 
money  iiad  and  received  without  stating  for 
what  cause  it  was  had  and  received.  RaUts  t. 
^esy  22  Car.  2.  cited  Selw.  N.  P.  tit.  Assump- 
sit, So  also  a  general  indebitatus  assumpsit  will 
lie  for  copyhold  fines  without  ailing  any 
custom  to  pay  a  fine  or  how  it  was  assessed, 
&c.  Whitfield  v.  Hunt  cited  note  f  155. 
Grant  v.  Ast/e,  Dougl.  727.  b.  and  vid.  Bac 
Ab.  Assumpsit  F.  Where  the  debt  is  but  a 
conveyance  to  the  action,  the  general  allega- 
tion quod  ciim  such  a  one  indebitatus  fmt, 
without  shewing  how  he  was  indebted  is  suffi- 
cient, as  where  the  action  is  brought  upon  a 
collateral  consideration,  as  forbearance  to  sue 
another,  the  cause  of  the  debt  need  not  be 
shewn.      T&emc  v.  Fuller,  Cro.  Jac.   396. 
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ing  the  cause  of  the  debt,  although  it  appears  that  the  plaintiff 
may  have  an  action  of  debt,  well  lies,  as  it  was  resolved  in 
Slade's  case  (k).  3.  That  for  :in  Assump*  of  the  testator,  &c.  to 
pay  a  debt  or  duty,  an  action  upon  the  case  lies  against  the 
executors,  &c.  as  it  was  adjudged  *in  Pinchon's  case  in  the  [  •  77  b.  ] 
Ninth  Part  of  my  Reports  (l).  4.  This  case  of  the  jurisdiction 
of  the  Marshalsea  is  now  adjudged  by  both  Courts,  sc.  in  the 
case  of  tiie  said  Jeremy  Gray  in  the  King's  Bench,  and  in  the 
case  at  bar  in  this  Court;  against  which  judgments  there  is  no 
opinion  in  any  of  our  books,  but  as  appears  before,  many  con- 
curring in  terminis  with  them  in  all  the  points  now  resolved  (m). 
So  that  our  successors,  as  I  believe,  may  take  up  the  saying  of 
the  prince  of  poets : 

Hand  unquam  negue  concio  nos  neque  curia  dictis 

AudivU  jjitgnaret  animo  sed  semper  eodem 

Et  sentire  eadenij  aique  eadem  decemere  veUet. 

[Quere,  if  the  Court  of  the  Marshalsea  (as  to  civil  suits)  was  not  the  original  of  the  Court  of 
B,  R,  for  all  processes  here  suppose  a  trespass,  &c  (i.  e,  within  the  verge)  and  therefore  all 
defendants  here  are  said  to  be  in  euitodia  Mar^  MariichaUue,  SfC,  u  e,  in  custody  of  the  Marshal 
of  the  Marshalsea.  Note,  many  cases  before  cited  seem  to  warrant  the  affirmative.]  Note 
to  former  Edition, 


Austin  V.  Beufiey,  ib.  548.  Linghen  v.  Brough'  Knight  Marshal,  and  the  steward  of  his  court 

ton,  I  Roll.  Rep.  379.  S.  C.  [3  Bulstr.  206.  or  deputy,  with  jurisdiction  to  hold  pleas  of 

Moor,  853.]  all  personal  actions  whatsoever,  which  shall 

(k)  Vid.  note(B)  SladeU  Cascy  Vol.  ix.  p.  507.  arise  between  any  parties  within  IS  miles  of 

(l)  Vid.  Pinchon's  case,  9  Co.  86  b.  ante  the  palace  at  Whitehall.    This  court  was 

p.  156.  created  by  letters  patent,  6  Car,  1.  Vid.  Anon. 

(m)  There  is  also  a  palace  court  to  be  holden  Salk.  439.  Inman  v.  Batten^  I  Sid.  180. 3  Black. 

before  the  steward  of  the  household,  and  Comm.  16.  and  the  references  onto  note  (b). 
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Pasch.  11  Jac.  1. 


Ir  a  man  be  seised  of  three  acres  of  land  of  an  equal  yearly  value,  one  of  them  Paovrr 
being  held  of  the  King  by  knight's  service  in  capite,  and  having  issue  two  Youthen. 
sons,  gives  the  acre  so  held,  and  one  of  the  other  acres  to  his  younger  son  Part  X.-78  a. 
in  tail,  and  afterwards  purchases  other  three  acres  of  equal  annual  va- 
lue held  in  socage^  he  can  devise  but  two  parts  of  the  land  newly  pur- 
chased. 

Feoffment  of  certain  manors  to  the  uses  in  certain  indentures  of  the  same 
date  expressed  and  declared,  viz.  to  the  use  of  feoffor  for  his  lif<^  and  after- 
wards to  the  use  of  such  tenants  as  he  should  demise  any  part  of  the  pr^ 
mises  to  for  life  or  years,  &c»  and  afterwards  to  the  use  of  the  performance 
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of  his  willy  and  to  the  use  of  such  person  and  persons  to  whom  by  his  will 
he  should  devise  any  estate  or  estates  in  the  premises ;  and  after  perform- 
ance of  his  will,  to  the  uses  of  several  persons  successively  in  tail,  and  ulti- 
mately to  the  use  of  himself  and  his  heirs  for  ever ;  with  power  of  revoca- 
tion to  alter,  change,  or  make  void  the  feoffment,  or  any  use  of  the  ma- 
nors, or  any  estate  or  estates  which  should  grow  or  should  be  executed  by 
reason  of  any  use  or  uses  in  any  of  the  said  manors,  &c.  Or  if  the  feoffor 
should  be  minded  or  disposed  to  have  again  the  said  manors,  &c..or  give 
or  dispose  of  them  in  any  other  manner  than  before  limited,  &c,  that  then 
by  writing,  sealed  with  his  seal  and  signed  with  his  own  hand,  and  signified 
to  the  feofibes,  the  former  uses  of  such  and  so  many  of  the  said  manors^  &c 
should  be  revoked  and  void,  and  the  feoffees  should  be  seised  to  tha  use  of 
the  feoffor  and  his  heirs  for  ever.  The  feoffor  afterwards  by  his  vmting^ 
signed,  sealed,  &c.  reciting  his  power  of  revocation,  &c.  did  revoke  and 
make  void  the  feoffment  concerning  certain  of  the  manors  only,  and  de- 
clared that  so  much  and  no  more  of  the  said  feoffment  should  be  void. 

*  The  uses  limited  in  tail  are  in  contingency.* 

And  in  the  mean  time  the  use  of  the  fee  vests  agsun  in  the  feoffor. 
The  revocations  as  to  the  several  manors  is  good. 

*  On  a  devise  by  one  to  his  eldest  son  in  tail  for  500  years.  Sec  remainder 
in  tail  to  others  without  any  restraint  to  any  number  of  years,  with  pro- 
viso against  alienation  by  the  first  devisee,  otherwise  than  to  lease,  &c.  for 
years  determinable  on  lives,  the  devise  to  the  first  devisee  is  but  for  years*. 
Semble  a  limitation  de  novo  of  a  term  of  years  in  tail  male,  will  determine 
on  failure  of  issue  male. 

Note.  *  If  a  term  be  devised  to  one  and  the  heirs  male  of  his  body,  the 
heirs  shall  not  have  it,  but  the  executor,  and  the  devisee  may  alien  the  term 
to  whom  he  wills*.    S.  C.  2  Brownl.  104. 


1  Bnlstr.  131.  In  an  Ejectione  Jirmcs  brought  by  Robert  Prowt  ngainst  Roger 
Fitzj^ib.  «43.  Wofthen,  on  a  demise  made  to  the  plaintiff  by  Leonard  Lovies, 
Post.87.b.&c.  Q^jjj^  J 3  Martii  anno  7  Regis  nunc,  oF  8  acres  of  land  in  Claw- 

ton  in  the  county  of  Devon  for  five  years,  from  the  last  day  of 
June  tiien  last  past.  The  defendant  pleaded  not  guilty,  and 
thereupon  the  jury  gave  a  special  verdict  to  this  effect :  Leonard 
Lovies,  Esq.  was  seised  of  the  manors  of  Affaland  and  Heanton 
in  the  counties  of  Devon  and  Cornwall,  and  of  the  manors  of 
Rillaton,  Pengelly,  Willes worthy,  and  Trivesquite  in  the  county 
of  Cornwall,  in  his  demesne  as  of  fee,  and  had  issue  Thomas  his 
eldest  son,  William  Lovies,  Humphrey  Lovies,  and  Richard 
Lovies  (which  William  afterwards  had  issue  Leonard  the  lessor 
of  the  plaintiff),  and  the  said  Leonard  the  grandfdiher^  ^7  Septemb' 
anno  12  Regitue  Eliz.  by  his  deed  enfeoffed  Robert  Prideux,  Esq. 
Humphrey  Specot,  Esq.  and  others,  and  their  heirs,  to  the  uses 
and  intents  in  certain  indentures  tripartite  of  the  same  date  ex- 
pressed and  declared :  that  is  to  say,  of  the  manors  of  RillatoD, 
Pengelly,  and  Willesworthy,  and  of  the  manor  of  Affaland  to  the 
use  of  Leonard  Lovies  the  grandfather  for  his  life,  without  im- 
peachment of  waste ;  and  afterwards  to  the  use  of  such  fermors 
or  tenants  to  whom  he  should  demise  any  part  of  the  premises 
for  or  during  life  or  lives,  and  for  any  terra  of  years,  as  in  any 
such  demise  or  demises  should  be  limited  and  appointed,  &c.  and 
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afterwards  to  the  use  of  the  performance  *  of  the  last  will  and:   [  *  78  b.  ] 

testament  of  the  smd  Leonard  the  grandfather,  and  to  the  use 

of  such  person  and  persons  severally  to  whom  the  said  Lieonard 

the  grandfather  by  his  last  will  should  devise  any  estate  or  estates 

of  and  in  the  said  manors  last  mentioned,  or  of  any  part  of  them^ 

according  to  the  true  intent  and  meaning  of  his  said  last  will; 

and  after  the  performance  of  his  last  will,  to  the  use  of  the  said 

William  Lovies,  and  the  heirs  males  of  his  body  issmng;  and 

for  default  of  such  issue,  to  the  use  of  Humphrey  Lovies  and  the 

heirs  males  of  his  body  lawfully  begotten ;  and  afterwards  to  the 

use  of  Richard  Lovies  and  the  heirs  males  of  his  body  lawftilly 

issuing ;  and  for  default  of  such  issue«  to  the  use  of  Leonard  the' 

frandfather,  and  the  heirs  males  of  his  body  upon  the  body  of 
bot  his  wife  begotten,  and  afterwards  to  the  use  of  the  heirs  fe- 
males of  the  boay  of  the  said  Leonard  the  grandfather;  and  for 
default  of  such  issue,  to  the  use  of  the  said  Leonard  the  grand- 
fadier,  and  his  heirs  for  ever :  and  of  the  manor  of  Heanton,  to 
the  use  of  the  said  Leonard  the  grandfather  for  his  life,  witbeut 
impeachment  of  waste,  and  to  the  like  uses  as  aforesaid ;  saving 
that  the  said  Humphrey  is  preferred  as  to  this  manor  before 
William,  and  then  to  William,  with  such  remainders  over  as  is 
aforesaid ;  and  of  the  said  manor  of  Trivesquite  to  the  like  uses 
as  aforesaid ;  saving  that  Richard  Lovies  is  preferred  to  this 
manor  in  remainder  to  him  and  his  heirs  males  of  his  body  before 
William  and  Humphrey,  and  afterwards  to  the  same  uses  as 
aforesaid.  In  which  indentures  there  was  a  power  of  revocation, 
sc.  that  if  the  said  Leonard  the  grandfather  should  be  minded 
or  disposed  to  alter,  change,  or  make  void  the  said  feoffment,  vd 
aliquem  tisum  eorundem  maneriorumj  seu  aliquem  statum  vel  status 
qui  accrescerent  (Anglice)  should  grow,  or  should  be  executed  by 
reason  of  any  use  or  uses  in  any  of  the  said  manors,  &c.  Or  if 
the  said  Leonard  the  grandfather  should  be  minded  or  disposed 
to  have  again  the  said  manors,  or  any  part  of  them;  or  to  give 
or  dispose  of  the  said  manors  or  any  part  of  them  in  any  other 
manner  than  they  before  are  limited ;  or  to  have  again  the  said 
manors,  or  any  part  of  them,  to  him  and  his  heirs«  as  in  his 
former  estate ;  and  thereupon  Leonard  the  grandfather^  by  his 
writing  sealed  with  his  seal  and  signed  with  his  own  hand,  should 
notify  and  signify  his  will  and  pleasure  to  the  said  Roger  and 
Humphrey,  ^c.  that  then  after  such  notice  and  signification  in 
such  writing  as  aforesaid,  such  and  so  many  of  the  said  manors 
whereof  he  should  make  such  notice  or  signification  in  such 
writing,  should  be  *  entirely  revoked  and  utterly  void,  and  should  [  *  79  a.  ] 
be  to  the  use  of  the  said  Leonard  and  his  heirs :  and  that  the 
said  feoffees  then  should  be  seised,  &c.  to  the  use  of  the  said 
Leonard  the  grandfather  and  his  heirs  for  ever,  leases  in  form 
aforesaid  to  be  made,  always  excepted  and  reserved*  And  after- 
wards, sc.  26  Aprilis  anno  14  Eliz.  Reginaif  Leonard  Lovies,  the 
frandfather,  purchased  to  him  and  his  heirs  of  George  Digley, 
Isq.  the  said  eight  acres  in  which,  &c.  and  afterwards,  16  Martii 
anno  18  Eliz.  by  his  writing,  sealed  with  his  seal,  and  subscribed 
with  his  own  hand,  reciting  his  said  power  of  revocation  signified 
by  the  said  writing  to  the  said  Roger,  Humphrey,  &c.  did  re- 
voke and  make  void  the  said  feoffinent  concerning  only,  the  said 
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manors  of  Rillaton,  Pengelly,  and  Willesworthy,  and  the  said 
manor  of  Affaland  (the  barton  there  only  excepted).     And  fur- 
ther declared  and  signified  to  them,  that  so  much  and  no  more 
of  the  said  feoffment  and  indentures  which  contained  the  said 
premises  (except  before  excepted)  should  be  utterly  frustrate  and 
void.    And  the  said  Leonard  the  grandfather  so  being  seised  of 
all  the  aforesaid  premises  as  the  law  requires,  20  Martiij  arrno 
18  Eliz.  Regina,  maile  his  last  will  in  writing,  and  devised  the 
said  acres  in  which,  &c.  inter  alia^  to  Thomas  Lovies  bis  eldest 
son,  by  these  words  following.  *<  I  devise  to  Thomas  Lovies  my 
eldest  son,  all  my  manors,  &c.  within  the  county  of  Cornwall, 
wherein,  or  in  the  which  I  the  said  Richard  Lovies  have  or  had 
any  estate  of  inheritance,  the  lands  by  me  sold  only  excepted ; 
and  also  all  my  manors,  lands,  tenements,  rents,  reversions,  ser- 
vices, and  hereditaments  with  the  appurtenances,  within  the 
county  of  Devon,  wherein  or  in  which  I  have  or  had  (besides 
the  lands  by  me  sold,)  any  manner  of  estate  or  inheritance:  ex- 
cept, and  always  reserved  out  of  this  present  gift,  grant,  will,  and 
bequest,  my  manor  of  Trivesquite  within  the  said  county  of  Corn- 
wall, and  all  the  messuages,  lands,  and  tenements  in  Trivesquite 
aforesaid,  within  the  parish  of  St.  Mabin  in  the  said  county  of 
Cornwall,  and  also  the  patronage  of  the  rectory  and  parsonage 
of  St.  Mabin  aforesaid  in  the  said  county  of  Cornwall ;  and  also 
except,  and  always  reserved  out  this  present  gift,  grant,  and  be- 
quest, as  well  the  barton  only  of  my  manor  of  Affaland  in  the 
said  county  of  Devon,  as  all  my  manor  of  Heanton,  alias  Heigb- 
aunton,  with  the  patronage  of  the  rectory  and  parsonage  of 
Heanton,  alias  Heighaunton,  aforesaid,  in  the  said  county  of 
Devon,  and  my  tenement  called  Tenakar  in  the  parish  of  Clawton 
in  the  county  of  Devon  aforesaid,  to  have,  hold,  occupy,  and 
[  *  7B  b.  ]    enjoy  the  *  premises  with  the  appurtenances,  except  before  ex- 
cepted, to  my  said  son  Thomas,  and  the  heirs  males  of  bis  body 
lawfully  begotten,  from  and  after  my  death  for  and  during  the 
term  of  500  years  then  next  ensuing,  fully  to  be  complete  and 
ended.     Upon  this  condition,  that  my  said  son  allow  all  such 
estates,  grants,  and  conveyances  thereof  already  made,  or  at  any 
time  to  be  made  by  me  the  said  Leonard  Lovies,  of  and  in  the 
said  manors,  messuages,  lands,  tenements,  and  other  the  pre- 
mises, to  him  by  this  my  last  will  given,  granted,  and  bequeathed, 
according  to  the  true  meaning,  purport,  and  effect  of  the  said 
lease  and  leases  so  made  or  to  be  made.     Provided  always,  that 
if  my  said  son  Thomas,  or  any  the  issue  males  of  his  body  law- 
fully begotten,  alien,  give,  or  grant  the  same  or  any  part  thereof 
to  them  by  these  presents  given,  granted,  and  appointed,  other- 
wise than  to  lease,  demise  or  grant  the  same  or  any  part  thereof, 
to  any  person  or  persons  for  term  of  any  number  of  years,  as 
may  and  shall  be  determined  upon  the  deaths  of  any  three  per- 
sons, or  upon  the  death  of  any  less  number  of  persons  to  be 
named  within  the  said  several  leases,  demises,  and  grants,  and 
whereupon  the  old  and  most  accustomed  rents  and  services  shall 
be  yearly  reserved,  to  have  continuance  during  the  same  several 
leases :  that  then  all  the  premises  for  default  of  such  issue  males 
of  the  body  of  the  said  Thomas  lawfully  begotten,  or  to  be  be- 
gotten,  or  so  much  thereof  as  shall  be  aliened,  giveOf  and  granted 
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otherwise  than  as  aforesaid,  by  the  said  Thomas,  or  by  tlie  said 
issue  niHles,  immediately  upon  every  or  any  such  alienation,  gift, 
or  grant  so  made  or  to  be  made  of  the  premises,  or  of  any  part 
thereof,  contrary  to  the  true  meaning  of  these  presents,  shall 
remain  and  come  to  my  sen  William  Lovies,  and  to  the  heirs 
males  of  his  body  lawfully  begotten,  and  for  default  of  such  issue, 
or  if  the  said  William  or  any  of  his  issue  males  of  his  body  law- 
fully begotten,  make  any  manner  of  alienation,  gift,  or  grant, 
otherwise  than  my  said  son  Thomas  f,  or  otherwise  than  they  f  Q. 
may  lawfully  do  by  virtue  of  the  statute  made  in  th6  32d  year  of 
the  reign  of  King  Hen.  8.  in  that  case  provided,  or  any  of  his 
said  issue  males  may  lawfully  do  by  these  presents ;  then  all  the 
said  premises,  for  default  of  such  issue,  or  so  much  thereof  so 
alienated,  given  or  granted  by  my  said  son  William,  or  by  any 
of  the  issue  males  or  his  body  lawfully  begotten,  otherwise  than 
as  aforesaid,  shall  remain  and  come  to  my  son  Humphrey  Lovies, 
and  to  the  heirs  males  of  his  body  lawfully  begotten,  8cc." 

•And  afterwards  the  said  Leonard  Lovies  the  grandfather  died  [  *  80  a.  ] 
seised  of  the  said  eight  acres  of  land,  in  which,  Slc  and  of  other 
the  premises  seised  prout  lex  postulate  and  that  the  said  eight 
acres  are  held  in  socage ;  and  that  the  said  tenements  devised  by 
the  said  will  at  the  time  of  the  death  of  the  said  Leonard  the 
grandfather,  were  of  the  yearly  value  of  24/.  14s.  lOd.  per  annum^ 
8f  non  ultra ;  and  that  the  tenements  whereof  the  said' feoffment 
was  made,  and  not  revoked  at  the  time  of  the  death  of  the  said 
Leonard  the  grandfather,  were  of  the  yearly  value  of  65/.  6s*  Sd. 
And  that  the  said  manor  of  Trivesquite  only  is  held  by  knight's 
service  in  capite^  and  that  the  said  Leonard  the  grandfather  had 
not  any  other  lands,  and  that  Thomas  Lovies  after  the  death  of 
the  said  Leonard  the  grandfather  entered  into  the  said  eight 
acres,  in  which,  &c.  and  died  without  heir  male  of  his  body, 
having  issue  Julian  his  daughter,  who  took  to  husband  Robert 
Doily,  Esq.  who  entered  into  the  said  eight  acres,  in  which,  &c. 
And  that  the  said  William  Lovies  died,  having  issue  the  said 
Leonard  Lovies  in  the  writ  and  declaration  mentioned,  who  en- 
tered into  the  said  eight  acres,  in  which,  &c.  upon  the  possession 
of  the  said  Robert  and  Julian^  and  demised  to  the  plaintiff  the 
said  eight  acres,  in  which,  &c.  as  in  the  declaration  is  alleged, 
who  entered ;  upon  whom  the  defendant  by  the  commandment 
of  the  said  Robert  Doily  and  Julian  his  wife,  did  enter  and  eject 
bim.  And  if  the  entry  of  tlie  said  Leonard  Lovies  the  lessor  was 
lawful  or  not,  was  the  question,  &c. 

After  that  tliis  case  (being  of  great  difficulty  and  consequence) 
had  been  often  argued  at  the  bar ;  for  it  began  Trin.  8  Jac,  Regis, 
Sot.  4251.  this  term  it  was  argued  by  the  Justices,  and  it  was 
concluded,  that  judgment  should  be  given  against  the  plaintiff, 
because  the  entry  of  the  said  Leonard  Lovies  the  lessor  was  not 
lawful.  And  in  tliis  case  divers  points  were  moved  and  resolved 
by  the  court ;  some  upon  the  statutes  of  32  8c  34  H.  8.  of  wills; 
and  some  at  the  common  law.  Upon  the  said  statutes,  1.  If  a  if  a  man  be 
man  be  seised  of  three  acres  of  an  equal  yearly  value,  one  of  seised  of  three 

acres  of  land 
of  an  eqnal  yearly  valne,  one  of  them  being  held  of  the  kin;  by  knight's  service  in  capite,  and 
having  issue  two  sons,  gives  the  acre  so  held  and  one  of  the  other  acres  to  his  younger  son  in  tail, 
and  afterwards  purchases  other  three  acres  of  eqnal  annual  value  held  in  socage ;  he  can  devise 
but  two  parts- of  the  land  newly  purchaaed. 

vol-  T.  F  F 
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them  being  held  of  the  King  by  knight's  service  in  capitej  and 
having  issue  two  sons,  gives  the  acre  so  held,  and  one  of  the 
other  acres  to  his  younger  son  in  tail ;  by  which  be  has  so  exe- 
cuted his  power,  that  he  cannot  devise  by  his  will  any  part  of  the 
third  acre;  and  afterwards  he  purchases  other  three  acres  of 
equal  annual  value  held  in  socage :  now  he  having  the  reversion 
in  fee  expectant  on  the  gift  in  tail  (made  to  his  younger  son)  and 
the  three  acres  newly  purchased  held  in  socage,  can  devise  but 
two  parts  of  the  said  land  newly  purchased,  in  respect  of  the  said 
[  *  80  b.  ]    reversion  (a)  :   but  against  that  two  *  objections  were  madt. 
1.  Objection      1.  That  the  reversion  depends  upon  the  estate  which  was  given 
the  reiiotion.   ^^  ^*^'»  according  to  the  power  and  authority  given  him  by  the 

acts  of  S3  &  34  H.  8.  to  the  younger  son,  upon  which  waraihip 
or  primer  seisin  is  saved  and  given  by  the  said  acts  to  the  King, 
that  the  said  reversion  depending  upon  the  said  estate-tail  shall 
not  hinder  the  devise  of  the  other  lands  held  in  socage  purchased 
afterwards,  because  the  King  is  once  satisfied  for  it;  as  if  a  man 
makes  a  feoffment  of  lands,  whereof  part  is  held  by  knight's  ser- 
vice in  capite^  to  the  use  of  his  elder  son  and  the  heirs  males  of 
his  body,  and  afterwards  to  the  use  of  his  younger  son  in  tail  or 
in  fee,  and  dies ;  if  the  King  be  once  satisfied  ot  the  wardship  or 
S  V^%8'*  ^'  primer  {a)  seisin  after  the  death  of  the  father,  and  afterwards  the 
8  Co.  165.  a.      elder  son  dies  without  issue,  he  shall  not  have  another  primer 
Dy.  SOS.  pi.      seisin  afler  the  death  of  the  elder,  as  it  has  been  often  resolved, 
74. a.  fQf  |.||g  guj^  statutes  were  satisfied  with  the  first;  so  in  the  case 

at  bar ;   the  said  statutes  once  wrought  upon  the  gift  in  tail  of 
the  acre  in  capiie^  and  therefore  the  reversion  of  the  same  acre 
shall  not  restrain  the  devise  of  the  lands  held  in  socage  newly 
«.  Objection,     purchased,     2.  The  said  reversion  is  {b)  fruitless,  and  not  of  any 
{h)  Co  Lit.       yearly  value,  as  long  as  the  estate-tail  continues,  and  therefore 
*^^*  ^-  IS  not  within  the  said  acts,  for  they  do  not  extend  to  such  here- 

ditaments which  are  not  of  any  yearly  value,  as  it  is  resolved  in 
Butler  and  Baker's  case,  in  the  Third  Part  of  my  Reports,  foL 
Resolution.       25.  (b).  But  it  was  resolved,  that  the  said  reversion  (c)  expectant 
(I?)  11  Co.  «3,    upon  the  estate-tail  did  restrain  the  devise  of  the  whole  socage 
J4.Cr.El.S50.  land  newly  purchased  by  the  express  letter  of  the  act  84  H.  8. 

5.     **  And  further  be  it  declared  and  enacted,  that  all  and  sin- 
gular person  and  persons  having  a  sole  estate,  &c*  in  fee-simple, 
;c.  of  or  in  any  manors,  lands,  tenements,  &c.  in  possession, 
reversion,  or  remainder,  &c.  holden  of  the  King  by  knight^ 
service  in  capite .-"   So  that  without  question  the  devisor  has  an 
estate  in  reversion  of  the  lands  so  held,  and  by  consequence  ke 
can  devise  but  two  parts  of  the  lands  newly  purchased.    And  as 
to  the  case  which  has  been  put,  that  the  younger  brother  in  re- 
((/)  Co. Lit. 78.  mainder,  after  the  King  has  been  once  {d)  satisfied  by  the  elder 
«.  Dy.  SOS.  pi.  brother,  shall  not  sue  livery ;  it  was  agreed  for  good  law,  becsuse 
(«)  Dyer  308.     ^^  ^vich  CRse  the  words  and  meaning  of  the  statute  is  satisfied, 
pU74.  and  the  younger  son  claims  by  purchase,  and  not  as  heir  to  the 

elder  son,  and  therefore  after  his  death  he  cannot  be  in  ward,  or 
poy  primer  seisin.    And  therewith  agrees  14  Eliz.  Dyer  840.  {e) 

S^)J^^^^^^  ^y  knight's  8er\'ice,  &c.  being        (b)  Vide  note  (i),  Butler  and  BakerU  Cmi, 
abo  lahed  by  stat.  12  Car.  2.  c.  24.  the  whole    S  Co.  33  a.  vol.  ii.  p.  87. 
Jancl  IS  oov  deviseable. 
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and  Matt.  Mene's  case  in  the  Ninth  Part  of  my  Reports,  fol.  133.  a. 
b.  And  Coke,  Chief  Justice,  said,  that  it  was  resolved  in  the  King's 
Bench,  HiL  35  Eliz.  Regime^  in  Clement  Howard's  case,*  that    [  *  81  a.  ] 
if  a  (a)  man  seised  of  lands  in  fee,  part  of  which  is  held  of  the  («)Co.  Lit. 
King  by  knight's  service  in  capUcy  conveys  two  parts  of  them  to 
any  of  his  sons,  or  to  the  use  of  his  wife  for  life,  or  iu  tail,  in 
such  case  he  may  by  his  will  devise  the  reversion  of  the  two  parts, 
although  the  statute  be  in  the  disjunctive,  by  act  executed,  or  by 
his  will,  yet  the  intent  of  the  act  was,  that  he  should  have  power 
to  dispose  two  parts  (i)  entirely  as  to  all  estates,  and  to  leave  (P)  ^o*  !-**• 
only  the  third  part  to  descend,  and  that  appears  by  the  words  of 
the  Stat,  of  (c)  34  H.  8.  sc.  "  to  give,  dispose,  lyill  or  assign  by  W  ^  ^'  ®*  ^' 
bis  will,  or  act  executed,  by  himself  solely,  &c.  or  by  all  tliese 
Vray3  or  any  of  them ;"  which  is  as  much  as  to  say,  either  by  will, 
or  by  act  executed,  &c.  or  by  them  both,  as  to  the  said  words  of 
the  Stat.  "  in  possession,  reversion,  pr  remainder."     It  was  re* 
solved,  where  the  said  Leonard  levies  had  a  remainder  in  tail 
expectant  upon  the  estates  in  t^il  limited  to  his  sons,  that  {d)  ((f)Moor8S7. 
$i|ch  remainder  was  not  within  the  said  act,*  and  therefore  if  A. 
be  seised  of  lands  held  in  socage,  and  B.  seised  of  lands  in  fee 
held  by  knight's  service  in  capite^  makes  a  le^se  for  life,  or  a  gift 
in  tail  to  C.  the  remainder  to  A.  in  tail,  or  in  fee ;  A.  by  his  will 
devises  all  his  land  held  in  socage,  and  dies,  living  tlie  lessee  for 
'  life,  or  during  the  gift  in  tail,  the  devise  is  good  for  all  the  lands 
held  in  socage,  for  such  remainder  is  not  within  the  intendment 
of  the  statute,  but  only  such  remaipd^r  which  may  draw  ward- 
ship and  marriage  by  the  common  law.     As  if  a  man  makes  a 
lease  for  life  or  for  years,  and  afterwards  grants  the  (e)  reversion  (e)  Co.  Lit. 
for  life  or  in  tail,  the  remainder  in  fee,  and  afterwards  the  graptee  ^^^*  ^' 
for  life  dies,  or  the  donee  in  tail  dies  without  issue,  such  remainder 
which  is  now  in  point  of  (/)  reversion,  is  within  the  statute,  for  (/)Rayin.  4t. 
it  will  by  the  common  law  draw  in  such  case  wardship  and  mar-  Co.  Lit.  iii.b. 
riage,  &c.     And  that  it  ought  to  be  a  remainder  of  such  nature, 
appears  by  the  words  of  the  said  act  itself  next  following,  *'  or 
if  any  rents  or  services  incident  to  any  reversion  or  remainder ;" 
for  no  rent  or  service  can  be  incident  to  any  remainder  but  of 
such  nature. 

As  to  the  2d  objection  it  was  resolved,  tliat  there  was  a  differ-  Aoswer  tothe 
ence  betwixt  (s^)  hereditaments  which  of  their  nature  are  not  of  "fcond  objtsc- 
any  annual  value,  as  bona  et  catalla  felon*  etjugitivov^  'ooaif^  siray^ 
3f  similia^   Vide  for  that  in  Butler  and  Baker's  case,  f.  32.  b.  and  ^'^^^'p '^ 
the  notable  opinion  of  Prisot,  Chief  Justice,  in  this  court,  in  S2  gs.  a. 
H.  6.  22.  a.  upon  the  stat.  of  (h)  1  H.  4.  c.  6.  and  things  which  (A)  Hast.  stat. 
of  their  nature  are  of  an  annual  value,  but  in  respect  of  a  gift  or  4- Co.  lit.  i3S. 
lease,  absque  aliquo  inde  reddendo^  they  are  not  of  any  present 
value,*  as  in  the  case  at  bar,  although  (he  reversion  in  prasenti    C     8^1  b.  3 
is  not  of  any  annual  value,  yet  the  land  itself  is  of  an  annual 
value,  and  therefore  such  reversion  is  devisable,  as  it  was  resolved 
by  Popham  and  Anderson,  Chief  J  ustices  in  the  Court  of  Wards, 
Trin.  34  El.  in  Bedingfield's  case;  where  the  case  was,  that 
Edmund  Bedingfield  of  Oxborough  in  the  county  of  Norfolk, 
Esq.  was  seised  of  six  manors  in  the  counties  of  Norfolk  and 
Suffolk,  5.  of  one  in  his  demesne  as  of  fee,  and  of  the  others  in 
tail,  with  the  reversion  expectant  to  him  and  his  heirs,  and  had 
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issue  Thomas  Bedingfield :  divers  of  which  manors  were  held  of 
the  Queen  by  knight's  service  in  capitc^  and  every  one  of  them 
of  equal  annual  value;  the  said  Edmund  by  his  last  will  in  writ- 
ing, devised  all  the  said  manors  to  divers  persons  and  their  heirs, 
upon  trust  and  confidence  for  payment  of  his  debts,  and  advance- 
ment of  his  children,  and  died ;  and  the  estate  in  tail,  which 
descended  to  his  issue,  was  more  than  the  third  part  of  the  whole: 
now  the  question  was,  if  the  said  devise  should  be  void  for  a  third 
part  of  the  manor  in  possession,  and  a  third  part  of  the  reversions 
in  fee ;  or  if  it  should  be  good  for  the  whole  manor  in  possession, 
and  for  the  entire  reversions,  or  if  it  should  be  good  for  the  whole 
manor  in  possession,  and  two  parts  of  the  reversions ;  and  those 
doubts  arose  upon  two  branches  of  the  said  statute  of  34  H.  8, 
the  first  is  in  these  words,  <^  All  and  singular  person  and  per- 
sons having  a  sole  estate  in  fee-simple  in  possession,  reversion, 
or  remainder,  holden  of  the  King  by  knight's  service  in  chief, 
shall  have  full  power,  &c.  to  dispose  two  parts ;"  by  which  clause 
it  seems  the  devise  should  be  void  for  the  third  part  of  the  manor 
in  possession,  for  the  devisor  had  a  sole  estate  of  the  reversion  in 
fee  held  by  knight's  service  in  capite.  The  second  clause  is,  <*  And 
that  the  King  shall  have,  &c.  for  his  third  part,  &c.  such  manors 
as  shall  descend  as  well  in  tail  as  fee-simple;  and  that  the  #ill 
of  every  such  devisor  of  and  for  the  two  parts  of  the  said  manors 
residue,  shall  stand  good,  albeit  the  will  be  made  of  all  his  fee- 
simple  lands."  By  which  branch  it  seems  clearly,  that  if  the  de- 
visor had  not  any  reversion  in  fee  but  only  the  said  *€State-taiI, 
that  the  devise  should  be  good  for  ail  the  manor  in  possession, 
but  the  having  the  reversion  updn  the  consideration  of  the  said 
former  clause,  made  the  question :  and  it  was  quasiio  tortuosa  4* 
11  Co.  t4.  a.     difficuUatis  plena.    In  which  case  it  was  first  resolved  by  the  two 

Chief  Justices,  that  a  reversion  in  fee  expectant  on  an  estate-tail 
seek  and  fruitless,  was  within  the  said  act,  for  the  cause  and  reason 
Co.  Lit  iii.b.  aforesaid.   2.  It  was  resolved,  that  the  said  devise  should  be  good 
[  *  82  a.  ]    for  two  parts  of  the  reversions,  and  for  the  whole  manor  in  * 
possession,  and  that  by  the  meaning  of  the  makers  of  the  act 
upon  both  branches,  to  the  end  the  debts  of  the  devisor  should 
be  paid,  and  his  last  will  performed,  which  was  one  of  the  prin- 
cipal motives  of  making  the  said  act;  and  sic  determinata  fiat 
(«)Dy^rS^.    spinosa  ilia  qtuestio.     Vide  (a)  14  Eliz.  Dyer  ^08.    The  Lord 
78.  a. « Co.  94.   ^^g^^  being  the  Queen's  tenant  by  knight's-service  in  capite^ 
a.  levied  a  fine  to  the  use  of  himself  for  life,  and  afterwards  to  the 

(*)Sf  H.8.       u§g  Qf  |jis  elder  son  in  Uiil,  and  afterwards  to  the  use  of  his 
sfcapid.  younger  son  in  tail,  and  afterwards  to  the  use  of  the  right  heirs 

(c>Co.  Lit.        of  the  said  Lord  Paget,  and  died ;  the  elder  son  of  full  age  sued 

ii^u**'/  ?**      livery,  and  paid  the  value  of  the  third  part  of  the  land  in  posses- 
Si.  b.  Antea        .''ji^-  ri.  '        -     r  i.-i_ 
81.  a.               sion,  and  the  tnoiety  of  the  reversion  in  tee,  according  to  the 

usual  rate :  which  proves,  that  the  acts  of  (&)  32  &  34  H.  8.  being 

in  the  affirmative,  and  which  give  the  King  benefit  in  respect  of 

the  possession,  take  not  away  such  benefit  which  the  common  law 

gave  the  King  for  the  reversion  of  the  same  land. 

Heredita-  It  was  also  resolvcd,  that  although  (c)  hereditaments  which  of 

are'norde.        their  nature  are  not  of  any  annual  value  cannot  be  devised,  yel 

VMeftble;  yet  if  held  in  capite  shall  restrain  the  de?ise  of  manom,  lands,  &c. 


BQ,  a« — 82  b.  LEONARD   LOTJSS'S   CASE.  d95 

if  they  be  held  in  capite^  they  shall  restrain  the  devise  of  manors, 

lands,  &c.  and  shall  make  them  void  for  a  third  part,  for  the 

hereditament  held  by  knight's-service  in  capite  need  not  be  de« 

viseable.     And  the  Chief  Justice  in  his  argument  for  the  more 

perspicuity,  divided  the  said  intricate  and  prolix  acts  into  several 

branches:  the  first  branch  out  of  the  said  act  of  S4  H.  8.  which 

has  been  mentioned  before,  *<  all  and  singular  person  and  persons 

having  a  sole  estate  in  fee-simple,  &c.  of  and  in  any  manors ;" 

the  second,  "  holden  of  the  King  by  knight's  service  in  chief." 

The  third  is  out  of  the  act  of  ^12  H.  8.  "  Saving,  &c  to  the  King 

the  custody,  wardship,  or  primer  seisin^  the  clear  yearly  value  of 

the  third  part  of  the  same  manors,  lands,"  &c.   The  fourth  clause 

is  out  of  the  statute  of  S4  H.  8.  "  May  give,  dispose,  will  or 

assign  two  parts  of  the  same  manors,"  8cc.    The  fifth  clause  is 

out  of  the  act  of  34  H.  8.  *<  That  the  King  shall  take  for  his 

full  third  part,  8cc.  such  manors,  lands,  &c  as  shall  descend  as 

well  of  inheritance  in  fee-tail  as  fee-simple."    And  out  of  these 

several  branches  six  times  were  observed ;  for  {a)judicis  cfficium  («) lo  Co.  \vr, 

est^  ut  resy  ita  tempera  rerum  qucerere^  qtuesito  tempore  tutus  eris^  ^'  3  3,Jj|J[  \ll*^ 

and  omnia  tempus  habent  et  habet  sua  tempera  tempus.    The  first 

time  is  tempus  habendiy  "  everj'  person  having,"  &c.  The  second 

time  is  tempus  tenendi^  **  holden  of  the  Kin^,"  &c.    The  third 

time  is  tempis  disponendi^  "  may  give,  dispose,"  &c.  and  it  is  to 

be  known  that  by  such  disposition  *  there  is  a  vesting  either  in    [  *  62  b.  ] 

the  subject  or  the  King ;  in  the  subject,  either  by  act  executed 

by  the  common  law  in  the  life  of  the  King's  tenant,  or  by  last 

will,  which  vests  only  by  force  of  these  acts ;  in  the  King,  only 

by  the  death  of  his  tenant,  for  then  wardship  or  primer  seisin 

vests  in  him.    The  fourth  time  is  tempus  appretiandi  seu  eesti^ 

mandiy  "  the  clear  yearly  value,"  &c.    The  fifth  time  is  tempus 

providendi,  plenam  tertiam  partem^  to  descend  in  fee  or  in  tail, 

**  a  full  third  part,  8cc.  to  descend  or  come  by  descent,  as  well 

of  estates  of  inheritance  in  fce*tail  as  in  fee-simple."    The  sixth 

time  is  by  construction  on  all  the  parts,  s,  tempus  continuandif 

seu  tempus  continuum. 

And  it  was  held,  that  the  said  three  former  times  ought  to 
concur,  sc.  the  time  of  having,  the  time  of  holding,  and  the  time 
of  disposing  ought  to  concur  together ;  and  therefore  if  a  man 
be  seised  ot  an  ncre  of  land  in  fee  held  of  the  King  by  knight's 
service  in  capite^  and  of  other  two  acres  in  fee  held  in  socage, 
and  the  tenant  enfeofls  his  younger  son  of  the  acre  held  in  chief, 
and  of  one  of  the  other  acres,  to  have  to  him  and  his  heirs;  and 
afterwards  he  purchases  lands  held  in  socage,  that  in  this  case 
be  may<ievise  all  the  lands  newly  purchased  held  in  socage,  and 
that  for  three  reasons.  1.  Because  he  had  no  lands  held  by  liCo.  f4.  a. 
knight's  service  in  capite  at  the  time  of  the  devise,  for  the  said  Co.  Lit.  11.  b. 
acts  have  made  a  marriage  or  conjunction  of  the  lands  which  the 
King's  tenant  held  in  socage,  with  the  lands  which  he  held  of 
the  King  by  knight's-service  in  capite ;  for  the  words  of  both  the 
acts  arc,  *<  Every  person,  &c.  having  manors,  lands,  &c  may 
give,  dispose,  &c.  two  parts  of  the  same  manors,  lands,"  &a 
And  the  saving  in  the  said  act  of  32  H.  8.  is  '^  saving  a  full  third 
part,  &c.  of  the  same  manors,  lands,"  &c«  so  that  when  the  tenant 
has  conveyed  the  lands  held  in  capite  to  his  younger  son,  now 
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when  he  makes  his  will  of  the  lands  newly  purchase,  he  has  Qo 

lands  held  of  the  King  in  capite  ii  the  time  Of  the  derise,  and 

the  statutes  restrain  only  the  lands  in  socage,  which  he  had  at 

the  time  of  the  having  of  the  lands  held  in  capite.    t.  The  said 

acts  give  him  *<  full  power  and  authority  to  give^  dispose,  will, 

or  assign  two  parts  for  the  advancement  of  his  wife^  preferment 

of  his  children,  or  payment  of  his  debts :''  so  that  when  the 

statute  has  given  him  power  to  convey  two  parts  (Whereof  the 

land  held  by  knight-service  in  capite  is  part)  the  intention  of  the 

makers  of  the  acts  never  was  to  presbme  him,  who  has  according 

[  *  88  a.  ]    to  ^  tbe  acts  conveyed  the  land,  to  have  the  same  land  for  any 

intent  or  purpose;  and  as  it  is  resolved  in  Might's  case  iti  th^ 

Eighth  Part  of  my  Reports,  Tnn.  7  Jctc.  fol.  I6d.  land  which  is 

(a)i  Co.i£3.     conveyed  to  one  of  the  si&id  three  ends  cannot  be  said  (a)  covi- 

Lt  78  "' ^^'     "°"^>  because  it  is  warranted  by  the  act.     3.  The  great  benefit 

lust.  110.         which  the  King  has  by  these  statutes  was  observed,  for  the  King^s 

tenant  in  capite  before  these  statutes  might  have  so  conveyed  the 
land  to  any  of  the  said  three  uses,  that  the  King  should  never 
(6)  Co.  Lit.  78.  have  {b)  wardship  nor  primer  seisin^  as  appears  in  Sir  George 
V^\lth  t  Curson's  case  in  the  Sixth  Part  of  my  Reports,  f.  75.  b.  and 
loKt.  110,111,  therefore  it  would  not  be  reasonable  to  interpret  the  statute  in 
lis*  prejudice  of  the  subject  against  the  express  letter,  s.  by  saving  a 

third  part  of  the  same  lands  which  the  King's  tenant  then  had, 
to  extend  it  beyond  the  words  to  lands  held  in  socage,  which  he 
purchased  after  he  had  conveyed  over  the  land  in  capite.     But 
the  greater  question  was,  that  if  Leonard  Lovies  the  grandfather 
had  conveyed  (as  was  admitted)  the  land  held  by  knight's  service 
in  capite  to  William  Lovies  his  second  son  in  fee,  &c.  with  power 
of  revocation ;  so  that  he  had  power  over  the  land,  and  might 
dispose  of  it,  if  that  should  restrain  the  power  of  Leonard  Lovies 
to  devise  all  the  land  in  socage  newly  purchased.    But  the  Chief 
Justice  held  it  all  one  for  the  reasons  and  causes  aforesaid ;  and 
eo  potiuSy  because  the  statutes  gave  him  power  to  give,  dispose^ 
&c.  two  parts,  &c.  at  his  will  and  pleasure:  so  insomuch  as  his 
will  and  pleasure  appears  to  convey  the  land  to  William,  as  is 
aforesaid,  with  power  of  revocation,  he  thereby  pursues  the  power 
which  the  statutes  give  him,  quod  Nichols,  Just.,  concessit.  And 
as  these  statutes  have  been  put  in  ure  according  to  the  express 
purview,  although  damage  has  accrued  to  the  subject,  as  in  Vin- 
(c)  Co.  tit.  78.  cent's  case  briefly  vouched  by  the  Lord  Dyer,  22  El.  867.    It 
b.  Cr.  Jac.i57.  was  resolved,  that  (c)  if  the  King's  tenant  by  knight's  service  m 
ia^B^^k'^c      c^pit^  conveys  the  lands  to  the  use  of  his  wife  and  her  heirs,  or 
:594.    '    *    '     to  the  use  of  his  youngest  son  and  his  heirs,  and  dies,  his  eldest 
(d;Co.  Lit.78.  son  within  age,  that  although  the  eldest  son  be  disinherited,  yet 
M^Co^Llt  s'    ojftictio  addetur  affiicto^  he  shall  be  in  ward  to  the  King,  although 
b.i2S.a.  jeifit.  be  has  nothing  by  descent,  by  the  express  purview  of  die  statute: 
Cent.  ie39.  Cr.   so  no  interpretation  shall  be  made  for  the  benefit  of  the  King 
Pofh^i88^^*      against  the  express  purview;  and  therewith  agrees Wray,  Chi« 
Goldb.  191.       Justice,  in  Butler  and  Baker's  case,  31.  b.     And  therefore  if  a 
Moor  430.         woman  the  King's  tenant  in  capite  has  issue  fi{d)  bastard  daugh- 
Roil^'  44       ^^^  ^^^  conveys  the  lands  to  her  (e)  bastard  daughter,  and  dies, 
1  Ander.79'.      the  King  shall  not  have  wardship;  for  if  it  be  within  the  statute 
C  *  83  b«  ]    of  32  H.  8.  it  ought  to  be  a  child  in  law  and  truth,  and  not  in* 
reputation,  at  it  is  resolved  in  Thornton's  case^  M»  17  &  18  EL 
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Dy,  (tf)  345.  Vide  12  El,  (A)  Dy.  296.  and  yet  a  chantry  in  (c)  («)  T>y.  545. 
reputation  was  adjudj^ed  within  the  act  of  1  E.  6.  c.  14.   24  El.  7s.^e  Co,  rr.^i 
Dy.  (d)  368.  in  the  Dean  of  Paul's  case.    And  the  Chief  Justice  (A)  Dy.296.' 
said^  that  it  was  resolved  in  the  Court  of  Wards,  Trin,  25  El.  f\'^\ 
that  where  Sir  Nicholas  {e)  Strange  Knight  was  the  King's  tenant  i^^  i]^^,  3^* 
of  the  manor  of  Hunstanton,  and  of  divers  manors,  lands,  and   Goidsb.  93. 
■tenements  held  in  capite  in  the  county  of  Norfolk,  and  Hamond  Oodb.  3i5.  Cr. 
Strange  his  eldest  son  and  heir  apparent  purchased  the  said  ma-  joqcs  2/5. 4 
nors,  lands,  and  tenements  of  hini  IwnA  fide  for  money,  and  the  Leonard  159, 
said  Sir  Nicholas  died,  the  said  Hamond  of  full  age,  and  this   ^^-^^  ^- 1^« 
matter  was  found  by  office;  and  it  was  resolved  by  Wray  and  (d)  Dy  368. 
Anderson,  Chief  Justices,  that  he  should  not  pay  primer  seisin^  pi*  47. 4  Co. 
for  the  words  of  the  said  stat.  are  give  (which  implies  to  be  done  i^^Jn^jfg*' 
ex  merd  liberalitate  et  voluntate:  vide  Bracton,  lib.  2.  c.  5.  f.  11.)  &c.  Jeok.  * 
find  although  the  words  are,  **  dispose  and  assign,"  yet  the  con-  Cent.  «45. 1 
elusion  is  for  the  preferment  of  his  children,  &c.  and  purchase  Hngh'sXbr!^' 
cannot  be  called  preferment,  for  every  preferment  ought  to  be  irir.  uCo. 
also  ex  merd  liberalitate  et  spontanea  voluntate ;  and  accordingly  1^*  ^* 
it  was  resolved  (as  then  it  was  said)  in  Porrige's  case  in  an.  12  q^  utra.V 
£1.   And  Randal's  case  in  4  &  5  P.  &  M.  Dy.  158.  was  cited  by       ' 
every  one  of  the  Justices  in  the  argument  of  this  case  {/).  A  man  (f)  Dyer  i58. 
seised  in  fee  of  land  of  socage  tenure  assures  it  to  the  use  of  his  P^-  ^'^c^%ti 
wife  for  her  jointure  in  anno  32  H.  8.  and  afterwards  in  anno  a.  2  Brownl. 
fi  E.  6.  he  purchases  lands  held  by  knight's  service  incapite^  and  103. 
of  two  parts  thereof  makes  his  will  and  dies,  his  heir  within  age, 
and  if  the  Queen  should  have  any  of  the  socage  land  to  make  a 
full  third  part  of  the  whole,  was  the  question:  and  resolved  she 
should  not,  for  the  words  of  the  act  of  34  H,  8.  of  explanation 
are,  "  and  having  no  lands  holden  by  knight's  service,"  which  («")  Co.  Lit  re. 
proves,  that  the  time  of  having,  holding  in  capite  by  knight's 
service,  and  of  disposing,  ought  to  concur.  And  a  (g)  difference  Difference  be- 
was  taken  and  agreed  between  a  disposition  by  act  executed  in   tween  an  act 
the  life  of  the  devisor,  and  by  his  last  will  in  writing  :  and  there-  fifeo"f  the  de- 
fore  if  a  man  seised  of  lands  held  in  socage  of  the  yearly  value  visor,  and  by 
of  twenty  pounds  per  annum^  and  has  no  lands  held  in  capite  by  his  lant  will  in 
knight's  service,  and  makes  his  will  in  writing,  and  thereby  de-  ^"  "^' 
vises  the  socage  land  to  another  in  fee,  and  afterwards  he  pur- 
chases lands  held  by  knight's  service  in  capite^  of  the  yearly  value 
of  twenty  shillings,  and  dies,  this  devise  shall  not  be  good  for 
all  the  socage  laiids«  for  nothing  is  disposed  or  transferred  over 
by  the  will,  till  the  death  of  the  devisor,  and  there  wns  an  union 
of  the  land  held  in  capite^  and  of  the  land  of  socage  tenure,  so 
that  the  time  of*  having,  holdings  and  disposing  concurred ;  and    [  *  84  a.  ] 
therewith  agrees  the  opinion  in  Butler  and  Baker's  case.     So, 
and  for  the  same  reason  it  is  there  held,  that  if  a  {h)  man  be  (*)  5  Co.  .S5.  a. 
seised  of  lands  held  by  knight's  service  in  capite^  and  of  lands     ^'    *^*  ^^^'  ' 
held  in  socage,  and  by  his  will  in  writing  devises  all  the  said 
lands,  and  afterwards  aliens  the  lands  held  in  capite^  that  this 
devise  is  good  for  all  the  land  in  socage;  and  many  other  cases 
to  the  like  effect  put  in  Butler  and  Baker's  case  which  you  may 
see  there.   And  where  the  statute  of  34  H.  8.  saith,  *^  two  parts 
as  well  of  the  said  manors,  lands,  tenements,  rents,  and  heredi- 
taments, as  of  all  and  singular  his  other  rents  and  heredita- 
ments! these  last  words,  **  as  of  all  and  singular  his  other  rents^ 
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ought  to  have  reference  to  the  beginning  of  the  sentence*  sc* 
^^  having  a  sole  estate,  &c.  of  or  in  any  manors,  lands,  &c*  holden 
in  capites  For  if  he  has  no  land  in  capites  he  is  not  restrained 
to  devise  but  two  parts,  for  then  he  may  devise  the  whole :  but 
these  words  were  necessary  to  be  added,  f6r  the  beginning  of 
this  branch  extends  only  to  enable  the  tenant  to  devise,  &c.  two 
parts  of  the  lands  held  in  capite  only;  and  therefore  it  was  ne- 
cessary to  add,  ^*  as  also  of  all  and  singular  his  other  rents  and 
hereditaments"  not  holden  in  capite  by  Knight's  service;  but  all 
the  words  together  prove  (as  has  been  said)  that  the  time  of 
having,  holding,  and  disposing  ought  to  concur.  As  to  the  fourth 
time,  sc.  from  what  time  the  value  of  the  lands  whereof  the  King 
shall  have  the  third  part  shall  be  taken,  it  was  resolved,  that  the 
value  of  the  lands  shall  be  taken  as  they  are  at  the  time  of  the 
(a)  Go.  Lit.  death  {a)  of  the  King's  tenant,  for  then  by  the  saving  in  case  of 
111.  b.  ^Qi  executed,  the  title  of  wardship  and  primer  seisin  vests  in  the 

King;  and  in  case  of  will  it  also  takes  effect  for  two  parts  by  the 

death  of  the  tenant,  and  the  third  part  descends  to  the  heir,  of 

whom  the  King  shall  have  the  wardship  or  primer  seisin;  so  that 

tempus  appreciandi  ought  to  concur  with  the  time  of  the  death ; 

(6)  Co.  Lit       but  the  time  of  vesting  in  the  subject  by  act  executed,  and  the 

^^-  ^  time  of  value,  do  not  concur.     And  the  resolution  of  Virgil  (A) 

Virgil  pgu-'       Parker's  case  in  the  Eighth  Part  of  my  Reports,  the  last  case> 

kersCoMe.         ^^g  cited  and  agreed  to  be  good  law:  where  the  case  was,  that 

cited.  ^  Virgil  Parker  was  seised  of  the  manor  of  Fushil  in  fee,  held  of 

the  King  by  knight's  service,  as  of  his  duchy  of  Lancaster,  anno 
9,1  El.  made  a  feoffment  of  half  of  the  manor  to  the  use  of  him- 
self for  life,  and  afterwards  to  the  use  of  Mary,  whom  he  intended 
to  marry,  for  life,  with  divers  remainders  over;    he  married 
Mary  Cony,  and  afterwards  devised  the  other  half  to  divers,  for 
r  *  84  b.  1    P&ynncnt  of  his  debts  and  legacies,  and  died :  and  it  was  resolved,* 
that  forasmuch  as  the  advancement  of  his  wife  is  as  well  within 
the  statute,  as  payment  of  his  debts,  and  the  statute  (as  to  value) 
principally  takes  its  effect  by  the  death  of  the  King's  tenant ;  for 
this  cause,  although  the  estate  of  the  wife  has  the  precedency,  it 
(c^  a  Co.  n^.    was  resolved,  that  the  third  part  of  the  King  should  be  taken  (c) 
b.  9Co.ii3.b.  equally  out  of  both  halves,  and  not  out  of  the  half  so  devised 

only,  and  accordingly,  as  it  appears  there,  it  had  been  resolved 
divers  times  before.  As  to  the  fifth  time,  sc,  to  provide  a  third 
part  to  descend,  it  is  to  be  known,  that  if  a  man  seised  of  certain 
lands,  part  of  which  is  held  in  capite  by  knight's  service  of  the 
yearly  value  of  60/.  per  anftum,  all  which  lands  he  conveys  to  one 
of  the  said  three  uses,  and  afterwards  purchases  land  of  the  yearly 
value  of  20/.  or  more,  in  tail  or  fee,  and  leaves  it  to  descend  for 
the  third  part  due  to  the  King,  it  is  good  enough,  for  this  time 
to  provide  a  third  part,  need  not  concur  with  the  time  of  having, 
holding,  or  disposing  by  act  executed;  but  it  is  sufficient  if  this 
time  concurs  with  the  time  of  the  value,  sc.  the  time  of  the  death 
of  the  King's  tenant;  and  this  appears  by  the  express  words  of 
the  act  of  34  H.  8.  s.  ''  That  the  King  shall  take  for  his  fiill 
third  part  such  manors,  lands,  &c.  as  shall  descend  in  fee-tail  or 
fee- simple,"  without  any  words  of  reference  or  restraint,  or  any 
union  made  of  these  lands  which  descend  with  the  land  held  in 
capite  by  knight's  service,  as  the  other  clauses  aforesaid  arci  as 
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to  the  sixth  time,  sc.  tempus  continuum^  to  some  purpose  time 

ought  to  continue  tisqtie  ad  mortem^  and  in  some  case  post  mortem^ 

iisque  ad  moriem ;  the  estate  conveyed  to  any  of  the  said  three 

purposes,  ought  to  continue  till  the  death  of  the  King's  tenant,  ^  v  ^^^  ^^ 

as  it  is  resolved  in  (a)  Bingham's  case,  in  the  Second  Part  of  my  Jenk.  Cent.  ' 

Reports,  f.  gi.  a.  h.  post  mortem,    ).  The  tenure  by  knight's  ser-  26^« 

vice  in  capite  ought  to  continue  post  mortem^  for  if  the  tenure  be  W  ^C**' **•»>• 

but  during  the  life  of  the  tenant,  so  that  it  doth  not  continue 

after  his  (6)  death,  it  will  not  restrain  the  devise  of  the  other 

lands,  as  it  is  held  in  Butler  and  Baker's  case.    2.  The  estate  of 

the  land  held  ought  to  continue  after  the  death  of  the  tenant; 

and  therefore  if  tenant  in  tail  be  to  him  and  the  heirs  males  of  his 

body,  the  remainder  in  fee  to  another,  of  land  h^ld  by  knight's 

service  in  capite,  and  he  is  seised  of  other  lands  in  socage  in  fee, 

and  by  his  will  in  writing  he  devises  all  his  socage  lands,  and 

dies  without  issue  male,  in  this  case  the  devise  is  good  for  all  the 

socage  land,  for  the  estate  of  the  land  held  determined  by  his 

death,  so  that  there  was  no  cause  of  wardship  at  the  common  (<^)  Dyer  298. 

law.    The  same  law,  if  the  estate  of  the  land  held  be  defeated  133^5  \^'k 

by  *  condition  after  the  death  of  the  tenant.     Vide  IS  Eliz.  (c)    [  ♦  85  a.  1 

Dyer  fo.  3.    The  privity  of  the  heir  of  the  tenant  ought  to  con-  soo.  2  Keb. 

tinue  after  his  death ;  and  therefore  if  the  King's  tenant  in  cetpite  ^^«  Co.  Lit. 

conveys  all  his  land  to  any  of  the  said  three  uses,  and  is  after-  2\oi\^^  2 ' 

wards  attainted  of  treason,  and  afterwards  he  dies,  his  heir  within  RoU.Rep.469. 

age,  in  this  case  the  King  shall  not  have  the  wardship,  because  (<')Co.  Lit  78. 

he  dies  without  heir  in  respect  of  the  corruption  of  blood,  and  («)  Baker's 

in  which  case  no  wardship  can  accrue  by  the  common  law  {d)^  as  Chroo.  433. 

it  was  resolved  in  Sir  Everard  (e)  Digby's  case,  MicA.  7  Jac.  in  J^*^"^'"  ^'*^' 

the  Eighth  Part  of  my  Reports,  fol.  l65.  b. 

2.   If  the  uses  limited  by  the  said  tripartite  indentures  to  Qoestionsat 
William  Lovies  in  tail,  with  the  remainder  over,  are  in  contin-  ^«  common 
gency  or  not  ?   Or  if  the  uses  be  immediately  executed  by  the    *^' . 
statute  of  27  H.  8.  of  uses  in  William  Lovies  with  the  remainders 
over?  And  the  Chief  Justice  held,  that  the  uses  were  in  {J*)  con-  The  nset  \U 
tingency,  and  not  executed  till  the  death  of  Leonard  Lovies  the  °'***^  ***  *■?' 
grandfather,  for  when  he  has  by  the  said  indentures  limited  to  gency.^     "** 
himself  an  estate  for  life,  and  upon  the  matter  power  to  make 
leases  for  life,  lives  or  years,  without  any  restraint  of  lives  or 
years,  then  when  the  limitation  is  farther  to  the  use  of  the  per- 
formance of  his  last  will  and  testament,  and  to  the  use  of  such  /  ^.x .  »  „ 
person  and  persons  severally  to  whom  he  by  his  last  will  shall  Rep.  435.  Lit. 
devise  any  estate  or  estates,  by  these  words,  without  question  he  Rep.  9i9. 
may  devise  the  said  land  to  any  person  in  tail  or  in  fee  (for  he 
had  power  before  to  make  leases  for  lives  or  yearF,  without  any 
limitation),  and  by  consequence  the  use  limited  to  William  Lovies 
in  tail,  with  all  the  remainders  over,  are  in  contingency  (c).  For 


(c)  This  position  in  Leonard  Lotnes^s  Case, 
has  been  adopted  in  the  cases  of  Walpole  v. 
Lord  Conway,  3  Barnard.  Chan.  Rep.  155. 
But  in  Cunningham  ▼.  Moody,  I  Ves.Sen.  177. 
Lord  Hardwidce  is  supposed  to  have  altered 
his  opinion,  and  to  have  determined  that  a 
power  of  appointment  does  not  suspend  the 
vesting  of  tne  remainders.    And  ia  Doe  v. 


Martin,  4  T.  R.  39.  it  was  decided  that  estates 
limited  in  default  of  appointment  are,  during 
the  continuance  of  the  power,  vested,  subject 
to  be  divested  by  execution  of  the  power.  In 
Smit/i  V.  Jjord  Camelford,  9  Ves.  Jun.  704. 
the  decision  in  Doe  v.  Martin  was  questioned 
by  Lord  Rosslyn.  But  in  a  late  case  Lord 
Manners  treated  Doe  v.  Martin  as  a  clear 
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(«)  t  Roll.  419.  wbere  it  is  (a)  doubtful  and  incertain  whether  the  use  or  estate 
Rmi^i44i       l™ited  infiduro  will  ever  vest  in  estate  or  interest  or  not,  there 

the  use  or  estate  is  said  to  be  in  contingency,  because  upon  a 
future  contingent  it  may  either  vest  or  never  vest,  as  the  contin- 
gent shall  happen ;  and  therefor^  there  is  a  difference  betwixt 
such  a  contingency  as  aforesaid  and  a  limitation  of  estates  by 
words  of  contingency,  which  extend  upon  the  limitation  of  former 
estates,  and  which  vest  in  estate  or  interest  immediately  to  take 
(6)  2  Bolst.       effect  in  possession  in  JiUuro^  as  in  5  £.  S.  27.  (b)    William 
ISO.  Lit.  Rep.    leases  to  John  for  the  life  of  John,  rendering  to  William  40t. 
316. 3«i.  HeU.  ^„^  j^ring  the  life  of  William,  and  after  the  death  of  WUIiam 

to  John  and  his  heirs,  this  remainder  to  John  cannot  vest  imme- 
diately, because  peradventure  it  will  never  vest  in  estate  or  in- 
terest, and  the  contingent  in  this  case  is  the  time  of  the  death  of 
William;  for  if  William  dies,  John  living,  the  remainder  is 
C  *  85  b.  ]    good ;  but  if  William  survives  John  *  and  dies  after  him,  the 
(c)  Plowd.  5S.    i^tnainder  is  void.  Vide  (c)  Plo.  Com.  in  Colthirst's  case.  Pasck 
<^  36  Eiiu.  Rot.  348.  inter  (d)  Acton  and  Hore  in  the  King's  Bench, 

S^Bniit  iSof*  ^^^  ^^^  ^^'  ^*'  *  ^°^  ^***  levied  to  the  uses  of  A.  and  the 
Lit.  Rep.  tis.  heirs  males  of  his  body,  till  he  or  the  heirs  males  of  his  body  has 
^^-  done  such  a  thing,  and  after  such  thing  done  to  the  use  of  another 

in  tail,  and  dies  without  issue  without  any  thing  done :  it  was 

adjudged,  that  the  remainder  was  in  contingency,  and  never  fell 

]f  a  man  has  made  several  leases  of  two  several  acres  of  land  for 

two  several  and  distinct  terms,  as  well  in  the  commencement  as 

in  the  end,  and  afterwards  makes  a  lease  of  both  acres,  to  b^a 

after  the  determinations  of  the  said  several  terms  for  forty  year^ 

it  shall  not  expect  to  begin  after  the  last  lease,  but  (e)  shall  vest 

W  Cr.  Jac.       immediately  in  interest,  reddendo  singula  singulis^  as  it  is  adjudged 

Rep.  t84. '        i^  Justice  Windham^s  case  in  the  Fifth  Part  of  my  Reports,  1 7* 

(f)t  Roll.       b.  (et  xnde  {/)  6  E.  3.  53.  a  good  case.    Vide  (g)  Boraston's  case 

S*R:,*ii^         i^^^  Hinde  and  Ambry  in  the  Third  Part  of  my  Reports.)   For 

I'alni.  390.  ,  .  i.       i     •      •    «         ^     ^     i       •      •  •  /•         l 

U)5  Co.  ti.a.  It  vests  immediately  in  interest,  to  begin  in  possession  after  the 
Cr.  Jac.  461.  determination  of  a  former  term  for  years.  But  in  the  case  at  bar, 
■™*  ***'  nothing  can  vest  by  the  devise  to  William  Lovie«,  nor  the  re- 
mainders over  till  the  death  of  the  devisor,  because  he  has  power 
by  his  will  to  devise  to  any  person  any  estate,  be  it  in  fee-simple 
if  he  will :  ergo  it  cannot  vest  immediately  in  William  Loviesi 
and  by  consequence  in  none  of  the  remainders;  upon  which  it 
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authority  that  the  estates  were  vested,  and  MaundreU^  10  Ves.  265.    Campbell  v.  Samdtft, 

decided  accordingly.    Otbrey  v.  Bury^  1  Ball  1    Sch.    and  Lef.    293.      Cholmondtley    ?. 

and  Beatty,  55.    There  are  also  in  addition  Clinlon,  2  Jac.  and  Walk.  40.     The  sane 

to  these  cases,  several  dicta  to  be  found  in  sup-  doctrine  applies  to  personalty :   sod  where 

port  of  the  opinion  that  the  estates  are  vested,  money  is   absolutely   given  over  in  default 

In  Idle  v.  Cooke,  2  L.  Raym.  1150.  Powel,  J.  of  appointment,  it  is  vested,  subject  to  be 

said,  **  If  a  fee  simple  be  limited  to  such  per-  divested  by  the    execution  of    the  power. 

«  son  as  A.  shall  appoint  by  his  will,  remain-  Cholmondeley  v.  Meyriek,  1  Eden.  77".  Gcrim 

**  der  over,  that  is  a  good  remainder  vested  v.  Levi,  Amb.  364.    Coleman  v.  Seymom,  I 

**  till  the  appointment."    (Contra  per  Buller,  Ves.  Sen.  209.  Lord  Teynham  v.  Webb,  2  Yes. 

).  Goodhill  V.  Brigkam,  1  Bos.  and  Pull.  198.)  Sen.  208.    Reade  v.  Beade,  5  Vet,  74S.  Eeri 

In  Mmdoc  v.  Jackson,  2  Bro.  C.  C.  588.  Lord  Salubury  v.  Lambe,  1  Eden.  465.     Booke  v. 

Thurlow  was  of  opinion  that  the  interest  is  Booke,    2   Eden.  8.    Vid.  also   Faame  tm 

Tested :  and  vid.  Vanduzee  v.  Adom,  4  Ves.787.  Cont.  Rem.  226.    Sugden  on  Powers,  14S. 

Be^de  V.  Beade^  8  Ves.  748»    Maundrell  v.  3d  £dn. 
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follows,  that  in  the  meiin  time  the  use  bf  tl)e  fee  vests  (tt)  agttin   And  in  the 
in  Leonard  the  grandfiither  (as  it  was  adjudged  In  Sir  Edward  Se a"e^^\c 
Clere's  case),  and  then  he  was  seised  of  lands  held  in  capite  at  fee  vests 
the  time  of  the  purchase  of  the  said  eight  acres  in  whioh,  &c.  (d)  jsain  »n  the 
And  for  this  cause,  he  havihg  disposed  two  partu  by  ad  executed    ^^ 
according  to  the  statute,  he  ct^nnot  devise  the  said  eight  acres,  (a)  6  Co.  is.  a. 
For  it  appears  by  the  record,  that  he  has  conveyed  by  the  (feoff-  ^jl^u^l^^' 
ii^ent,  lands  and  tenements  of  the  yearly  value  of  65L  6i.  Sd.  and  Rep.  sss.  3^1. 
the  land  mentioned  to  be  devised  is  but  of  the  value  of  24^.  145.  Moor  493. 
lOrf.  per  dnnum^  and  the  feoffment  cannot  extend  to  the  said  ^s^-^'i'-Car. 
eight  iEK^res,  for  they  were  purchased  after;  but  being  a  last  will  (6)Jenk.Cent. 
-shall  be  a  direction  to  declare  uses  upon  the  feoffment  \  and  when  s^o.  Cr.  £i. 
the  land  shall  pass  by  the  will  itself,  and  When  by  the  feoSfalenti,  IJ^j^J^/4^6, 
vif/e  t\ye  said  case  of  Sir  (ft)  Edward  Clere,    But  against  this  it  567. Co. Lit. ' 
was  objected,  that  the  fee,  which  Leonard  the  grandfather  had  tii.  k.  sKeb. 
by  operation  of  law,  vanished  by  his  death,  inasmuch  as  he  n^ade 
no  disposition  of  the  land  in  fee-simple  by  his  wilt>  which  was 
granted  as  had  been  resolved  before.     But  it  was  answered  and 
resolved,  that  the  said  reversion  *  in  fee  expectant  upon  the    [  *  86  a.  ] 
estate-tail,  did  not  vanish,  as  fully  appears.     Another  obfection  (f )  ^  9^-  ^s-  ■• 
was  made,  that  fofasmuch  as  the  words  of  the  statutes  of  32  &  tri^^'^^^'^' 
34  H.  8.  are,  ^*  lawfully  execute  in  his  life,  &c."  in  this  case,  for-  Brownl.  5S. 
asnittch  as  the  ssid  uses  were  in  contingency,  no  executiofi  of  any  ^^^Ef^a  *^* 
estate  was,  but  after  the  death  of  Leonard  the  grandfather,  and  q[\  q^p.  59, 
so  out  of  the  statute.    To  which  it  was  answered,  that  after  the  Hob.  I60. 
death  of  the  wid  Leonard  the  grand&ther  the  said  estates  were  ?J\  3'i^*'/^* 
derived^  and  took  their  essetice  and  effect  by  force  of  the  said  (r)  57.  Vaa^h.  48*. 
feoffment  made,  and  so  upon  the  matter  executed  in  his  life.  I>y*  375.  pi. 
Also  it  was  held  by  the  Chief  Justice,  that  the  remainder  to  Renut^Co 
William  Lovies  by  the  will  is  contingent,  forasmuch  as  no  ailena-*  Lit  i6i.  a.  b. 
tion  is  found  to  be  miade  by  Thomas ;  for  in  effect  it  is  a  devise  ^i-  ^-  ^  ^- 
to  Thomas  and  his  heirs  males;  provide^  !^at  if  he  alietis  it,  ^i'co.^wibV 
that  then,  for  want  of  issue  male  of  his  body,  it  shall  remain  to  65.  a.rCo.'ss. 
William,  &c.     So  that  there  are  tw6  main  impediments  to  the  5!:  ^L'  ^**  ^^^' 

C^F    f^ar    4A7I 

remainder,  sc.  that  there  was  no  alienation,  and  if  there  had  been  Ooidsb.  30. ' 
an  alienation,  then  also  it  would  be  repugnant,  that  afber  the  1  Anders.  47. 
alienation  the  land  should  remain  to  William,  and  so  quacunque  S%^?'{\^^^' 
xna  data  the  remainder  as  this  case  is  doth  not  vest  in  William.  502.S Leon?' 
And  the  several  pennings  of  the  devise  to  Thomas  with  contin-  153.5  Leon, 
gency  to  remain  over  to  William,  and  of  the  devise  to  William  ^^' 
and  the  remainder  over  were  observed,  which  prove  several  in- 
tents in  the  testator,  as  appears  in  Edrichc's  case,  in  the  Fifth 
Part  of  my  Reports,  fo.  118.  a.  b.  upon  the  statute  of  (d)  32  H«  S. 
of  rents.    But  this  point  was  not  resolved  by  the  court.  Another  Whether  the 
point  ol  the  common  law  was  also  moved  in  the  case,  sc*  whether  j;«^oca^i<>n 
the  said  revocation  mentioned  in  the  record  was  sufficient  or  special  verdict 
not?  Totiching  which,  there  are  three  things  to  be  considered,  issaliicient. 
1.  Hrs  power  re-served  to  him  by  the  proviso  of  revocation. 

(d)  Where  a  remainder  is  Hmited  in  con-  Holmei,  T.  Rajm*  28.    Pure/by  v.  Rogers,  S 

tingenc^v,  by  way  of  use  or  by  devise,  the  inhe-  Saunders,  382,  and  note  (l)by  Serjeant  Wms. 

ritance'in  the  mean  time  if  not  otherwise  dis-  Butler's  note  (l)  Co.  Litt.  191.  Feame,  Cont. 

pOsed  of,  remdtis  in  the  grantor  and  bis  heirs.  Rem.  a53.    MaundreU  ▼.  Maundrell,  10  Ves. 

V.   Speedy  Cnth.  Q6t.     Phtnkett  y.  366.    Skutiey  y.  SUmky^  IS  Ve».  SlU 
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2.  In  the  revocation  if  he  has  pursued  his  power;  first,  the  words 
of  the  power  divide  themselves  into  five  branches.  1  •  That  if  the 
said  Leonard  Lovies  shall  be  disposed  ^^  to  alter,  change,  or  to 
make  void  'prad!  feoffameniwn^  Sfc!^  £.  Vel  aliquem  usum  seu 
usus^  S^c.  superius  limitat\  3.  Vel  aliquem  statum  vel  status  qui 
accresceretU  sen  execut*  JbretU  ratione  alicujus  usus^  S^c.  4*  Aut  si 
pracP  Leonard  Laoies  aious  disponeret  rehabere  omnia  et  singula 
pned  manerioy  S^c.  vel  aliquam  partem  eorundem.  5.  Vel  eadem 
maneria  vel  aliquam  partem  eorundem  disponere  vel  donare  in 
aliquo  alio  modoy  vel  eadem  aut  aliquam  partem  eorundem  re* 
habere  eidem  Leonard  et  tuered^  suis^  ut  in  pristine  statu  sua, 
4^c.  et  superinde  significar^  voluntaf  et  beneplacif  suum  inde  to 
the  feoffees  or  any  of  them,  &c«  quod  tunc  immediate^  Sfc.  the 
manors,  &c.  should  be  to  the  use  of  Leonard  the  grandfather  and 
[  *  86  b.  ]  his  heirs,  ut  in  pristino  statu  suo.  *  Then  the  revocation  stands 
upon  two  parts :  1.  He  signifies  to  the  feoffees  that  so  much  of 
the  feoffment  and  indentures,  which  concerns  certain  manors, 
shall  be  void,  which  it  was  objected  cannot  be,  because  the  inden* 
ture  was  made  £6  Sept.  anno  ]£  Fdiz.  Regina^  and  the  feoffinent 
was  made  28  Sept.  following,  and  therefore  the  indenture  pre- 
cedent cannot  avoid  the  feofiment  which  passed  by  livery  subse- 
quent. Also  he  declares,  *<  That  so  much  of  the  feoffment  and 
indentures,  and  no  more,  as  concern  only  parcel  of  the  premises," 
shall  be  void ;  and  admitting  that  the  feoffment  and  indentores 
may  be  avoided,  and  made  void  in  all,  yet  tliey  cannot  be  avoided 
in  part,  s.  the  deed  of  indenture  quoad  one  manor  to  be  made 
void  and  to  lose  its  force,  and  quoad  another  to  9tand  as  a  deed, 
and  of  such  effect,  as  it  was  objected^  is  the  second  branch,  u 
*^  I  will  that  so  much  and  no  more  of  the  said  feoffment  and  in- 
dentures, and  every  clause  and  article  therein  contained,  to  be 
utterly  frustrate  and  void,  &c."  3.  The  nature  of  the  things  to 
be  revoked  was  considered,  that  all  the  declarations  and  limita- 
tions of  the  uses  in  the  indenture  at  the  time  of  the  deed  of  revo- 
cation, were  only  in  contingency,  and  nothing  in  estate  in  posses- 
sion, reversion,  or  remainder  or  in  interest,  but  only  in  possibilitfi 
which  cannot  be  revoked,  or  changed,  or  altered ;  for  a  revoca- 
tion, alteration,  or  change^  pre-supposes  a  former  essence,  as  the 
(a)  Co.  Lit.  rule  of  the  logician  is,  (a)  omnis  privatio  prdssupponU  habitum: 
^^*  ^*  and  although  future  powers  and  authorities  annexed  to  estates, 

as  a  power  to  make  leases,  &c.  given  to  him  who  has  an  estate 
for  life  may  with  the  estates  be  revoked ;  yet  it  was  objected,  thit 
when  all  is  in  contingency  or  possibility  it  cannot  be  revoked; 
and  the  use,  which  by  operation  of  law  was  vested  in  Leonard 
Lovies  the  grandfather,  cannot  be  revoked,  for  the  proviso  of  the 
indentures  extends  only  to  uses  declared  by  the  same  indentures, 
Resolred :  the  and  not  to  an  use  created  by  the  law.  But  it  was  answered  and 
^od^*^^"  "     unanimously  resolved  by  the  court,  that  the  revocation  was  good: 

for  uses  and  powers  in  contingency  and  possibility,  may  be  mo- 
(6)  s  Roll.  79t.  tual  assent  of  the  parties  be  (b)  revoked  and  determined,  for  as 

they  may  be  raised  by  indenture,  so  by  proviso  or  limitation  an- 
nexed to  them  in  the  same  indenture,  they  may  be  extinguished 
and  destroyed,  either  before  or  after  their  es.sence.  And  it  was 
resolved,  that  these  words,  ^^  The  said  indentures,  and  ererj 
clause  and  article  therein  contained,"  extend  to  all  the  use^  sad 
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limitations  in  contingency  and  possibility.    And  this  resolution 
concurs  with  common  experience,  s.  that  estates  limited  to  1,  2, 
Sy  &c.  sons,  before  any  is  born,  are  usually  by  the  like  provisoes, 
and  without  question  daily  revoked.    And  without  question  the    [  *  87  a.  ] 
*  indentures,  as  to  the  direction  and  declaration  of  uses,  may  lose  (a)  Co.  Lit 
their  force  in  part,  and  stand  in  part ;  and  if  the  operation  as  to  ^  **  *  ^®"* 
part  be  taken  away  by  the  {a)  proviso,  then  the  feofiment  for  (6)Moor8io. 
that  part  is  to  the  use  of  the  feoffor  and  his  heirs;  and  by  con-  i  Roll.  74i. 
sequence  in  the  case  at  bar,  where  Leonard  Lovies  had  an  use  j^'  Qo^^ip.  ' 
vested  in  him  by  operation  of  law  upon  the  feoffment,  till  other  Leg.  S5i. 
declaration  was  made  by  his  will,  now  by  the  revocation  he  has 
an  absolute  estate  in  fee-simple,  ut  in  pristino  statu  suo^  without 
any  limitation. 

Also  the  Chief  Justice  held,  that  the  said  devise  to  Thomas  Onadeyl«eby 
was  but  for  years  (e)  because  it  is  so  devised  in  express  words,  eidelt  son  io 
and  against  the  express  words  no  inference  or  interpretation  uilfordoo 
shall  be  admitted  in  this  case,  for  the  words  are,  "  Item^  I  give,  yea".  &c. 
grant,  will,  and  bequeath,  to  my  son  Thomas,  all  my  manors,  un  ^  oijiers 
&c.  to  have  and  to  hold  to  my  said  son  Thomas,  and  to  the  heirs  without  any 
males  of  his  body  lawfully  begotten,  from  and  after  my  death,  ""^straint  to 
for  and  during  the  term  of  (6)  500  years  then  next  ensuing  fully  Jf  yJJ^^Jl, 
to  be  complete  and  ended,  8cc."  and  the  remainders  to  William  proviso  against 
Lovies  and  others,  to  every  of  them  and  to  their  several  heirs  jlf^fi^^'fj  ^^ 
males  of  their  bodies,  without  any  restraint  to  any  number  of  yjgee,  other- 
years;  and  note,  the  liberty  given  to  Thomas  is  in  these  words,  wise  than  to 
•*  Otherwise  than  to  lease,  &c.  the  same  for  years  determinable  ^^»  *^-  ^^J 
upon  the  death  of  any  three  persons  or  less  number  of  persons."  roinable  on' 

lives,  the  de- 
vise to  the  first  devisee  is  but  for  yean. 


(s)  A  case  occurred  upon  this  will  in  2  Jac.  an  estate  for  years  by  express  words,  and  that 

1.,  and  according  to  the  report  of  it,  in  Moor  they  could  not  make  such  construction  against 

773,  Lovice  y.  Goddard,  ail  the  Judges  agreed  express  words,   whereby    they    would   also 

that  it  was  an  estate  tail,  and  that  the  limita-  drown  the  estate  for  years,  and   mal^e  an 

don  of  years  was  void.     According  to  the  estate  of  inheritance.    And  where  a  use  was 

report  in  Cro.  Jac.  61.  Lotfci  ▼.  Goddard,  the  limited  to  the  grantor  himself  for  ninety-nine 

Judges  were  divided;    two  holding  that  it  years,  remainder  to  the  use  of  trustees  for 

was  an  estate  tail,  and  two  that  the  umitation  twenty-five  years,  remainder  to  the  use  of  the 

shall  not  be  merely  void,  but  that  it  shall  be  heirs  male  of  the  body  of  the  grantor,  remain- 

a  tail  for  five  hundred  years.  But  they  seem  to  der  to  his  own  right  heirs ;  it  was  held  that 

have  agreed  that  it  should  not  be  a  term,  for  the  remainder  to  the  heirs  male  was  void  for 

if  so,  it  would  be  extinguished  by  the  descent  want  of  a  preceding  freehold  to  support  it ; 

of  the  inheritance.     And  according  to  the  and  that  it  should  not  be  implied  contrary  to 

report  of  the  present  case,  S  Brownl.  103.  the  intent  of  the  conveyance,  Adams  v.  7Vr- 

Dodderidge  arguendo  said,  that  it  had  been  ad-  tenant  of  Savage,  S  Salk.  679.    And  io  in  the 

judged  in  the  same  case,  that  the  devise  was  case  of  a  mamage  settlement,  to  the  use  of  the 

a  good  estate  tail,  and  that  the  judgment  had  settlor  for  ninety-nine  years  if  he  so  long 

been  affirmed  on  error.    The  opimon  of  the  lived,  and  after  to  the  use  of  trustee?  for  two 

two  Judges  who  held  that  the  devise  gave  not  hundred  years,  remainder  to  the  use  of  the 

a  term,  but  a  tail  durine  five  hundred  years,  heirs  male  of  the  body  of  the  settlor,  &c.  the 

cannot  be  supported.    Lord  Coke's  seems  to  Court  of  C.  B.  held  the  remainder  to  the  heirs 

be  the  better  opinion,  for  it  is  not  reconcile-  male  void  for  want  of  a  freehold,  and  that  no 

able  to  the  idea  of  implication  to  raise  an  freehold  resulted  to  the  settlor,  because  an- 

estate  in  direct  contradiction  and  denial  of  an  other  estate  was  limited  to  him,  which  would 

express  estate.     In  Goodnght  v.  Comithy  1  be  inconsistent  with  a  freehold  by  implication. 

Saik.  226.    upon  a   devise  to   A.   for    fifty  Rawley  v.  Hoiiand,  Vin.  Ab.  Uses.  F.  pi.  1 1 . 

years,  remainder  to  the  heirs  male  of  A.  re-  2  Equity  Case  Ab.  753.    Vid.  SomervUle  v« 

Duunder  over,  the  Court  held  that  A.  took  but  LeMridge,  6  T.  R.  219. 
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(b)  Br.  EfUte 


Thf  w«rd« 

terra  of  500 
years"  will 


But  in  the  liberty  given  to  William  and  the  otiiers,  the  words, 
(a)  Br.  Estate  «  otherwise  than  they  may  lawfully  do  by  the  statute  of  32  IL  8." 
Jyg^"^'  Aiaise  \yj^j^.jj  ^i  |j^  Jqj{j  jjq^  mention  in  the  devise  to  Thomas :  so  in- 
somuch as  Thomas  has  an  estate  but  for  50Q  years^  so  long  as 
be  has  issue  of  his  body,  he  gives  him  power  only  to  demi^  &r 
years,  but  to  William  who  has  an  estate  in  tail,  he  leaves  him 
power  toleqse  the  lands  for  three  lives  or  21  years,  according  to 
the  statute  of  39  H.  8.  which  gives  such  power  to  tenant  in  tail, 
and  therewith  agreed  Winch,  Justice.  But  these  words,  **  during 
the  term  of  500  years,^  will  make  a  limitation  of  a  term  of  years 
to  determine  for  want  of  issue  male  (f)«  And  that  it  ia  but  a 
tion  ^of  '"term  ^^^  ^^  years  in  grants,  the  books  are  express  in  the  point  (a), 
ofyears^dete^  11  Ass.  21.  SS  Ass.  p.  17.  39  E.  S.  37.  19  E.  3.  Accompt  56. 
nine  for  want  Q  H.  6.  58.  22  H.  g.  33.  34  H.  6.  27.  Litt.  168.  10  Eliz.  Dver 
ofiaauemale.    g^g^    y^^  ^1  H.  8.  (ft)  Br.  Estates,  the  like-     But  as  to  that 

point  which  had  been  controverted  betwixt  this  court  and  the 
cotirt  of  Kinflfs  Bench,  in  a  former  action  brought  upon  this  de- 
vise, no  resolution  as  to  that  point  was  now  given  by  the  court. 
Note,  reader,  if  a  (c)  term  be  devised  to  one  and  the  heirs  males 
of  his  body,  his  heirs  shall  not  have  it,  but  his  exiiecutors,  for 
^a  term  which  is  but  a  chattel  cannot  {d)  be  entailed,  and  such 
devisee  may  well  alien  the  term  to  whom  he  pleases.  And  so  it 
*»o^y>  the  term  was  adjudged  Trin.  18  Eliz.  in  the  King's  Bench  in  Peacock's 
of  ^e  ^i^  ^^^^9  •^^  ^^^  (21)  31  Eliz.  resolved  bv  Anderson  and  Walmei- 
siiall  go  to  tbe  ley,  being  referred  to  them  out  of  the  Chancery,  between  Higgios 
ezecotort,  and  ^nJ  MiUs  (©). 

heirt.  (c)  1  RoH.  SU.  pi.  1.  r4l.  831.  915,  916. 1  RoU.  Rep.  356.  %  Roll.  Rep.  It9.4«4. 

Cr.  Car.  f3CL  Orpli.  Leg.  348. 351.  Swinb.  135.  1  Sid.  37.  451.  1  Jooes  15,  16.  Godb.  42.  Dyer  7. 
pL  8.  8  Co.  95.  a.  Went  StS,  S34.  1  Bulstr.  191, 199.  4  Leon.  946.  Cr.  Jac.  510.  Palm.  334.  Muor 
758. 807.  810.  831.  B.N.C.  209.  &  334.  (d)  1  Roll.  837.  2  Roll.  Rep.  129.  Cr.  Eliz.  143. 


Devise  of  a 
term  to  one 

[•87U] 

and  the  Mri 
males  of  bis 


(r)  It  ha9  bcea  deniad  that  tkere  is  a  difier- 
aace  hatween  a  devise  of  a  term  In  gross  and 
a  deviae  of  a  term  d^  notko,  out  of  tkie  inlierit- 
aace,  viz.  tluiul  in  tbe  former  case  the  term 
ahaU  vast  absolutely  ia'.tha  davisee,  and  if 
ha  die  vithout  issue,  ahaU  go  to  his  ex^utors ; 
but  that  ia  the  latter  case  it  shall  cease  on 
ftUuce  of  isaoa.  Lord  Keener  Finch  in  Bturgis 
T«  ^wegiif  I  Mod.  115.  said  he  did  deny  Lord 
Coke's  opinion  in  Leonard  LotnesU  Cate^  which 
saith,  that  in  case  of  a  lease  settled  to  one 
9fid  the  heirs  male  of  hif  body  when  he  dies, 
the  estate  is  determined.  And  Lord  Notting- 
ham in  the  Ihtke  of  Noff  oik's  Case,  3,  Cases  m 
Chancery  40,  said  it  was  Lord  Coke's  error  in 
JLeonard  Loties^s  Case  to  say,  that  if  a  term  be 
devised  to  one  and  the  heirs  male  of  his  body, 
it  shall  go  to  him  or  his  executors  no  longer 
than  he  shall  have  heirs  male  of  his  body ;  for 
these  words  are  not  a  limitation  of  the  time, 
but  an  absolute  disposition  of  the  term.  Mr. 
Feame  Cent  Rem.  463,  observes,  that  the 
decmon  in  tbe  Duie  of  Norfolk^s  Case  seems  to 
contravene  the  opinion  of  Lord  Coke.  That, 
however,  does  not  appear  to  be  the  case,  for 
the  decision  in  that  case,  Vid.  2  Swanst.  254, 
viz.  that  if  a  term  de  novo  be  limited  in  trust 
for  H.  in  tail,  but  if  T.  die  without  issue  male 


in  the  life  of  H.^  then  H.  to  have  no  fivther 
benefit,  but  tbe  benefit  thereof  to  go  to  C.  in 
tail,  &c.  the  limitatioa  to  C.  is  good ;  is  per- 
fectly consistent  with  I^ord  Coke's  doctriae. 
Mr.  aeijeant  Hill,  in  a  note  ia  bis  copy  ofVhMr, 
in  Linaoln's  Inn  libn^.  Devise  u.  b.  pi  5. 
after  observing  that  if  one  possessed  of  a  tcsai 
of  years  devises  it  to  one  and  tlie  bdrs  saie 
of  his  body,  it  had  been  held,  that  on  tk 
death  of  the  devisee  the  term  would  go  lo 
the  executors,  and  not  to  the  heir»  ami  ^ 
such  a  decision  was  good  law,  says,  ^  it  b  vor 
*'  different  from  the  case  in  lo  Co.  on  vhicfa 
**  Lord  Coke  gave  his  opinion,  though  it  i» 
*'  confounded  therewith  by  the  auSiorides 
*'  cited  by  Viner  from  Mod.  and  Sel.  Cases  in 
*'  Chancery,  which,  however,  are  aothii^  to 
**  the  purpose  for  which  they  are  cited,  beia; 
"  citea  in  opposition  to  the  opinion  of  Lord 
'<  Coke  in  10  Co.,  which  was  mistaken  bf 
**  Lord  Finch,  or  more  probably  by  the  r^ 
**  porters."  Vid.  Preston  on  £stat^  page  35. 
Touchstone,  445.  ed.  Preston. 

(g)  Terms  for  years,  or  personal  estate,  cas- 
not,  properly  speaking,  be  entailed :  for  wbece 
a  term  or  other  personal  estate  is  limited  to 
one  in  tail,  it  is  an  absolute  and  complete  dis- 
position of  the  whole  term  to  him.    Levefh 
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tikorpe  T.  AMie,  1  Roll.  AK  61 1.  Seaiey.  Seale^  Toid.   But  a  term  Mif  limited  io  tniil  for  H. 

1  P.  Williams^  290.  Butierfield  v.  Butterfield^  in  tail,  proviso  if  Z.  die  without  issue  male  in 

1  Ves.  133.  154.    Strattony»  Payne,  3  Brown^  the  life  of  H.  to  C.  in  tail,  the  remainder  b 

P.  C.  99.    Earl  Chatham  v.  Tbthill,  7  Brown,  good.   Howard  v.  Duke  of  Norfolk,  2  Swanst. 

P.  C.  453.    Beard  v.  Wettcoit,  5  Barn.  &  ASA,   3  Ca.  in  Cha.  14.    But  where  personal 

Aid.  801.    1  Turn.  C.  C.  25,   Brouncktr  t.  estate  is  given  to  A.  and  his  male  issue,  and 

Bogot,  1  Meriv.  271.    And  the  legal  estate  of  for  want  of  male  issue  after  him  to  B.  and  his 

a  term  for  years  cannot  be  limited  to  any  one  male  issue,  A.  takes  the  absolute  interest  In 

in  tail  with  a  remainder  over,  for  this  tends  to  the  personal  estate.   Donn  v.  Penny,  1  Meriv. 

a  perpetuity,  and  therefore  the  remainder  is  20* 


m    ■      i^»^"^» 


DOCTOR  LEYFIELD'S  CASE. 


HU.  8  Jac.  X.  in  B.  B, 


Is  trespass  for  taking  and  carrying  away  com  and  hay,  the  defendant  pleaded   LsTnBLD 
that  Q.  Eliz.  by  letters  patent  demised  the  rectory  of  C.  to  A.  for  his  life,  „        *^ 
who  demised  to  B.  for  years,  and  that  as  servant  to  B.  he  took  the  com,  p^^  X<4%  a. 
&C.  as  tithes,  but  the  defendant  in  his  plea  made  no  profert  of  the  letters 
patent;  upon  demurrer  assigning  for  cause  the  want  of  colour,  judgment 
was  given  for  the  plaintifi^  and,  upon  error  brought,  that  judgment  was 
affirmed.     Resolved : 
Colour  ought  not  to  be  given  to  the  plaintiff. 

*  When  the  special  matter  of  the  plea  bars  the  plaintiff  although  he  had 
right  before,  colour  need  not  be  given.* 

Note.  *  Every  colour  ought  to  have  four  qualities.  1.  It  ought  to  be  a 
doubt  to  the  lay  people.  2.  Colour  as  colour  ought  to  have  continuance, 
althoi^h  it  wants  effect.  3.  It  ought  to  be  such  a  colomr,  that,  if  it  was  of 
effect,  would  maintain  the  nature  of  the  action.  4.  Colour  ought  to  be 
given  by  the  first  conveyance.* 

The  lessee  for  years  ought  to  make  profert  of  the  letters  patent  made  to 
the  lessee  for  life;  for  if  he  who  is  party  or  privy  in  estate  or  interest,  or 
he  who  justifies  in  the  right  of  such  person,  pleads  a  deed,  (although  he  who 
b  privy  claims  but  parcel  of  the  original  estate),  profert  should  be 
made. 

*  Although  a  deed  is  destroyed  by  fire  or  other  casualty  profert  must  be 
made,  or  the  pleadings  will  be  bad.* 

Note.  *  In  the  case  at  bar,  the  interest  is  gained  by  the  act  of  the  party, 
but  when  the  law  creates  the  estate,  and  the  deed  does  not  belong  to  him, 
nor  ever  was  in  his  power,  he  shall  not  shew  it.* 

*  A  plea  which  amounts  to  the  general  issue  is  bad  on  special  demurrer.* 
S.  C.  [Cro.  Jac.  517.  1  Bulst.  154.] 
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(a)  1  Bulttr.  John  Letfield  doctor  of  divinity  brought  an  action  of  trespnsi 
sirifRou".'^  in  the  King^s  Bench,  Hil.  8  Jac,  Regis,  Bot.  128«.  againrt 
Rep.  17<.  191.  Henry  Hillary^  for  com  and  hay  taken  and  carried  away  at  Old 
1  Roll.  Rep.  Cleve  in  the  county  of  Somerset*  The  defendant  pleaded  ia 
rLme  «!**  ^®"''  ^^^^  Queen  Elizabeth  was  seised  of  the  rectory  of  Old  Clevc 
(6)  Winch.  20.  in  the  same  county  in  her  demesne  as  of  fee,  as  in  right  of  the 
Jenkim  Cent  crown  of  England  ;  and  by  her  letters  patent  fiO  Junii  36  of  her 
(i)'cr.  Elb.  reign  (without  saying  (a)  "  here  shewed  forth")  demised  tlie  said 
146.  sir.  1  rectory  to  Conand  Prowse  for  his  lire»  who  16  Jan.  anno  3  Jac 
Leon.  178. 1  Megis  demised  the  said  rectory  to  George  Pincomb  for  eight 
Cr.  Jac.  317.  y^a^s,  if  the  said  Conand  tarn  diu  viveret ;  and  that  the  defendlaat 
Lit.  Rep.  306.  as  servant  to  the  said  George,  took  the  corn  and  hay  as  tithes 
(d)Co.Lit.7«.  severed  from  the  nine  parts,  and  averred  the  life  of  the  said 
(«)i  Leon.  44.  Conand:  upon  which  the  plaintiff  demurred  in  law,  and  shewed 
80. 193. 3ti.  the  cause  of  his  demurrer,  because  the  defendant's  plea  amounted 
Hol^is^iw.  ^  ^^^  (*)  general  issue.  And  it  was  adjudged  in  the  King's 
23«.30i.  Hntt!  Bench,  that  the  bar  was  insufficient,  because  tne  defendant  in  his 
15.  Moor  885.  plea  (c)  did  not  shew  the  court  the  letters  patent  of  Queeo 
ii^?G5d8b.  Elizabeth,  made  to  Conand  Prowse,  which  the  court  took  to  be 
37.47,48,49.  matter  of  {d)  substance,  and  which  the  defendant  ought  to  hare 
Savil  78. 87.  shewed  forth,  although  he,  in  whose  right  he  justified,  had  but 
1  Anders.  150  P*""'  ^^  ^^^  estate.  Whereupon  a  writ  of  error  was  brought  in 
151. 160. 168.'  the  Exchequer-chamber,  and  there  two  errors  were  moved ;  one, 
p^***  ^09'  which  was  assigned  by  the  plaintiff  for  the  cause  of  demurrer,  1. 
94!*brjenk.  ^^^^  ^^^  ^^^^  p'^^  amounted  to  the  general  issue,  because  the 
[  *  68  b.  ]  defendant  gave  the  plaintiff  "^no  colour,  in  which  case  no  judg- 
Cent.  133.  Co.  ment  ought  to  have  been  given  against  the  defendant,  but  tiie 
Lit7S.a.  304.  eourt  ought  to  have  ruled  him  to  answer  over;  the  second,  that 

for  want  of  shewing  the  said  letters  patent  the  court  ought  not 
to  have  given  judgment  against  the  defendant  for  two  reasons. 

1.  Because  by  law  the  letters  patent  need  not  be  shewed  forth. 

2.  If  they  ought  to  have  been  shewed,  yet  that  is  but  matter  of 
form,  and  not  of  substance;  and  therefore  by  the  statue  cf(t) 

ArffumenU  ^7  Eliz.  Reg.  c,  5.  forasmuch  as  he  has  not  shewed  it  for  any 
that  the  plea  cause  of  his  demurrer  he  shall  not  take  advantage  of  it.  As  to 
amounts  to  tiie  ^^^  gj^^  j^  ^^g  objected,  that  the  said  plea  in  bar  amounts  to 

becanse  no  co-  tiie  {/)  general  issue,  because  the  defendant  has  not  given  any 
lonr  is  given,     colour  to  the  plaintiff,  nor  any  possession  upon  which  he  may 

ground  his  action,  and  thereupon  they  cited  (g)  (11)  £1  E.4. 

65.  a.  In  trespass  for  certain  cart-loads  of  oats  taken  and  car- 
(f)  ^'  ^■**      ried  away  at  Bodmin,  against  the  Prior  of  Bodmin  ;  the  defend- 

146*.  Cr.  Jac.  ^^^  ^^^^j  ^^^^  ^^^  ^^'*"  ^^  growing  in  a  certain  place  in  Bodmia 

165. 319.1  Sid.  in  the  parish  of  Bodmin,  whereof  he  was  Parson  imparbonee^ 

?^f  11  Co  10  *"^  (being  obliged  by  the  rule  of  the  court  to  shew  how  he  came 

a.  Br.Triivers  to  the  same  parsonage)  said,  that  he  had  the  impropriation  br 

per  sans  ceo  title  or  prescription  ;  and  that  the  corn  was   severed  from  the 

b'^B^^Colour'  "^"^  parts,  and  that  he  took  them  as  his  own  goods  (and  gate 

69.  Doct.  colour)  that  he  delivered  them  to  one  T.  who  delivered  them  U) 

Placit.78.  the  plaintiff  to  keep,  and  the  defendant  took  them.     And  in(i) 

fo.  Br.Emble-  ^1  H.  6.  30.  a.  Robert,  Parson  of  the  church  of  Clifford,  brought 

ment  90.  an  action  of  trespass  against  divers,  and  declared  of  his  goods 

Postea  91.  a.  taken  and  carried  away,  5.  wheat,  barley,  three  coverlets  sni 

three  blankets.    As  to  the  wheat  and  barley,  the  defendant  sbA 
that  before  the  trespass  one  A.  was  Parson  of  the  said  chords 
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and  the  parishioners  had  sowed  their  lands  with  wheat  and 
barley  the  first  day  of  May,  and  afterwards  the  same  day  the 
said  A.  made  the  defendants  his  executors,  and  died ;  and  gave 
colour  to  the  plaintiff,  that  he  was  instituted  and  inducted  Parson 
of  the  safd  church,  and  afterwards  the  parishioners  severed  the 
com  from  the  nine  parts,  and  the  plaintiff  as  Parson  took  the 
com,  and  the  defendants  as  executors  took  it  out  of  his  posses- 
sion.    And  19  {a)  H.  6.  20.  a.  b.     In  trespass  against  B.  Prior  («)  Br.  Jnri*. 
of  L.  for  breaking  of  his  close,  and  taking  and  carrying  away  FiizITuiisdlcf. 
his  grass  being  in  cocks :  the  defendant  as  to  the  close  pleaded  7.  Br  Coiom- 
his  Freehold ;  as  to  the  cocksj  he  said,  that  he  himself  is  Parson  ^^  Postea  9i. 
imparsonee,  and  that  the  place  where,  is  so  much  land  of  such  a 
town  within  the  same  parish  (and  he  was  compelled  by  the  court 
to  give  a  name  to  the  place),  and  that  the  cocks  were  there 
growing  f  J  and  severed  from  the  nine  parts ;  and  you  claiming  to  f  q.  standing. 
be  Parson  of  the  same  church  by  the  King's  presentment  by  his 
letters  patent,  whereas  you  was  not  instituted  nor  inducted,  took 
the  *same  cocks,  and  we  took  them  again,  and  there  Fortescue    [  *  89  a.  ] 
and  Newton  conceived  that  the  colour  was  not  good.     And  in 
^  H.  4.  5.  a.  the  (6)  Vicar  of  Saltash  brought  an  action  of  tres-  (/;)  Post.  9i.  a. 
pass  for  carrying  away   his  goods  in  Saltash.     The  defendant  Fit*- Colour 
alledged,  that  the  Dean  of  Windsor  was  Parson  of  Saltash,  and  ^q)    ^'    '^^' 
that  he  as  servant  took  the  goods  as  his  master's  goods,  and  the 
plaintiff  would  have  taken  them  from  him,  and  he  would  not 
suffer  him ;  and  ruled  by  the  court  no  plea,  because  the  de- 
fendant did  not  acknowledge  any  possession  in  the  plaintiff,  nor 
property  in  him  at  any  time  of  the  said  goods,  (c)  S4  H.  6. 10.  b.  (c)  Post.  9i.  a. 
The  Abbot  of  St.  Mary  of  York  brought  an  action  of  tres-  ^  M*^-  ^{?-  **• 
pass  against  John  Parson  of  the  church  of  D.  for  taking  30/.  tion  io.*Br.^*' 
at  D.  in  the  county  of  York.     The  defendant  said,  that  there  Property  7. 
is  a  chapel  of  our  Lady  in  the  city  of  York  in  the  defendant's  ^^'  Colour  5. 
parish,  in  which  chapel  there  is  an  image  of  our  Lady,  to  which 
the  people  used  to  offer  gold  and  silver;  and  that  the  said  30/. 
were  offered  there*,  and  that  he  took  them  away,  as  he  lawfully 
might,  and  gave  colour  to  the  plaintiff,  s.  that  he  delivered  the 
money  to  B.  to  keep  for  the  defendant's  use,  who  delivered  the 
money  to  the  plaintiff,  and  the  defendant  took  it  out  of  his  pos- 
session, 8cc.     And  in  39  H«  6.  1.  b.  8c  2.  a.  in  {d)  trespass,  the  (^Posug^.a. 
plaintiff  declared  of  two  horses  wrongftilly  taken ;  the  defendant  Br.  Colours?, 
said,  that  the  Lord  Latimer  is  Lord  of  the  Barony  of  Godford,  ^   ^^' 

which  is  an  ancient  barony,  and  has  been  time  out  of  mind,  &c 
within  which  he  and  all  his  ancestors,  and-  all  those  whose 
estate  he  has  in  the  barony,  have  had  waif  and  stray  a  tempore 
cujuSy  8fc.  And  further  said,  that  the  said  horses  were  stolen  and 
brought  within  the  barony,  where,  8cc.  and  there  the  horses  were 
waived,  wherefore  the  defendant  as  servant  to  the  said  Lord, 
and  by  his  commandment  seised,  &c.  and  the  plaintiff  took 
them,  and  the  defendant  took  them  again ;  and  exception  was 
taken  to  this  plea,  because  the  defendant  gave  not  the  plaintiff 
any  colour :  for,  although  they  were  waifs  out  of  his  franchise, 
and  the  defendant  seised  them,  the  plaintiff  has  no  colour  to 
take  them;  wherefore  the  defendant  said,  that  (he  plaintiff  sup* 
posing  that  the  property  was  in  him  before  the  stealing  took 
them ;  but  per  toiam  curiam  the  plea  is  nought^  without  saying 

VOL.  V.  GO 
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in  fact  that  the  property  was  in  him ;  wherefore  he  pleaded 

accordingly.     And  many  other  cases  were  put  to  this  purpose, 

ArfTiiments       which  I  purposely  omit.     Vide  (a)  £2  E.  4.  2!?.  b.  against  which 

tiiai  it  was  not  it  wns  argued  by  the  counsel  on  the  other  side,  that  in  this  case 

gfve  coloor?      ^^  '*  "^^  necessary  to  give  colour,  for  two  reasons.     1.  Because 

the  defendant  justifies  as  servant  2.  Because  the  beginning  of 
the  bar  is  with  the  Queen's  letters  patent.  As  to  the  first  (i), 
(a)  Br.  Colour  18  £.4.  3.  a.  was  cited,  where  in  an  action  of  trespass  for  break- 
[  *  89  b.  ]  ing  his  close,  and  thirty  loads  of  wheat  taken  afid  carried  •away, 
^*rt^'i^B'  ^^^  defendant  pleaded,  that  one  Sir  C.  M.  was  seised  of  a  carve 
juriftdict.79.'  ^f  land,  whereof  the  place,  &c.  in  his  demesne  as  of  fee,  and 
(6)  Pont.  89.  b.  sowed  the  same  land  with  wheat,  and  that  the  defendant  as  his 
Br  Traver^*  servant,  and  by  his  commandment  entered  into  the  same  land 
254.  Dort.  pla.  Qi^d  cut  the  wheat,  and  carried  it  away,  as  he  lawfully  might 
76.Cr.  £1. 76.  And  it  was  moved,  that  the  bar  was  insufficient  because  thede- 
76.  Cr^El.  76  '^"^®^'  K^^®  "^  colour :  and  it  was  held  by  all  the  justices,  that 
Cr.  Jac.  2$9.  hc  should  hot  in  this  case  give  colour  to  the  plaintiff,  because 
(d)  Pott  91.  b.  in  all  cases  where  a  man  justifies  as  (c)  servant  to  another,  and 
84.  Postea.^91.  '^y  ^*^  commandment,  he  shall  not  give  the  plnintifF  any  colour, 
b.  As  to  the  second,  colour  always  ought  to  be  given  by  htm  who 

^0^^'Z?^^^^  '8  [d)  first  in  the  conveyance,  or  else  all  before  is  waived ;  and 
5«'.  BrixJav.  therewith  agree  {e)  10  H.  7.  14.  b.  15  E.  4.  32.  a.  (/)  18  E.  4. 
a54.  '  '  10.  a.  &  (gf  22.E.  4.  25.  a.  And  in  this  case  Queen  Elizabeth 
g)Br.  Colour  jg  ^||g  fi^st  Jn  conveyance  by  her  letters  patent,  and  the  defendant 

cannot  suppose  that  the  plaintiff  claims  by  former  letters  patent, 

for  then  that  would  give  the  plaintiff  a  good  title;  as  in  IS  H. 

6.  Colour  54.     In  trespass  for  breaking  his  close,  the  defendant 

(ik)  Doct.  pla.    ^^^^y  that  one  H.  enfeoffed  him,  and  the  plaintiff  claiming  (k) 

73.  326.  by  colour  of  a  lease  made  to  him  for  term  of  years  before  the 

feoffment,   where    nothing  passed,   entered,   &c.       And   there 

Fitzherbert  conceives  that  the  plea  is  not  good;  for  if  such  lease 

was,  it  passes  presently,  and  when  he  pleads  that  the  plaintiff 

claiming  by  colour  of  a  lease  for  years,  where  nothing  passes,  it 

is  repugnant  in  itself:  for  when  be  says  by  colour  of  a  lease, 

this  word  lease  implies  a  lease  in  law ;  for  otherwise  it  is  do 

(t)  Doct.  pla.    lease.     As  in  assise,  it  is  (f )  no  plea  to  say,  that  one  H.  enfeofied 

73.293.  him,  and  the  plaintiff  claiming  by  colour  of  a  feoffment  where 

b  **^3^iul)oct.  "^'*^^"g  passed  entered,  for  the  law  intends  it  is  no  feoffineot 

k,  Stud.i59.a.  without  livery;  and  therefore  it  is  the  {k)  use  to  plead,  that  the 

(fc)  Doct.  pla.    plaintiff  claiming  by  colour  of  a  deed  of  feoffment  where  nothioff 

73.  J93.  passed,  &c.  for  by  the  deed  without  livery  nothing  in  troth 

passed.  So  if  the  defendant  should  say  in  the  case  at  bar,  that 
the  plaintiff  claiming  in  by  colour  of  a  former  grant  of  the  siid 
Queen  by  her  letters  patent,  &c.  that  implies  a  lawful  grant,  (i& 
(OCr.  Jac.  But  both  these  reasons  were  disallowed  by  the  justices.  For  is 
2«9.  Cr.  El.  76.  iq  x^ie  first,  it  is  true,  when  the  defendant  in  trespass,  &c.  pleadsi 
(mTis'^E.  4. 3.  ^^^^  the  (/)  freehold  is  in  J.  S.  and  that  he  by  his  commandmeot 
Ant.  89.  a.  Br.  entered  ;  or  that  J.  S.  is  seised  in  his  demesne  as  of  fee,  vhidi 
Trlv"tM  Cr''  '^  "''  ^"^  (^*  ^^®  book  is  in  (m)  18  E.  4.)  and  that  the  defendint 
EU76.  Doct.  AS  ^^  servant,  and  by  his  commandment  entered,  there  he  need 
pla.  76.  not  give  any  colour,  because  notwithstanding  the  fee  or  freeboid 
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breaking  of  hW  close  against  one  John  Dingle  ami  William 

Dingle;  the  defendants  said,  that  one  Thomas   Atwood  was 

seised  thereof,  and  enfeoffed  J.  B.  and  R.  S.  who  enfeoffed  Sir 

John  Norbury,  Knt  and  the  said  John  Dingle  in  his  own  right, 

and  the  said  William  as  servant  to  him,  &c.  and  gave  colour  to 

the  plaintiff  by  the  said  Thomas  Atwood :  and  1  H.  ?•  19-  a.  b. 

Robert  Rednesh  brought  a  writ  of  forcible  entry  upon  the  statute  Br.  Forcible 

of  8  H.  6.  against  J.  B ,  qui  placitavit  quod  Johari  Hoke  ^  Hen'  ^"^^''y  «"*• »  ^• 

Atwood Jiier'  seisiti^  Sfc.  8^  feoffdverunt  Fines  et  Sackvile  infeodo^ 

and  the  defendant  ut  serviens^  8fc.  et  dedit  colorem  prout  oportet, 

and  traversed  the  force;  for  when  the  defendant  makes  special 

title  to  him  in  whose  right  he  justifies  as  servant,  there  it  shall 

pot  be  intended  that  the  plaintiff  has  any  interest  in  the  land, 

and  so  is  the  difference.    As  to  the  second  reason,  the  defendant  Doct.  pla,77. 

ought  to  give  colour  by  former  letters  patent,  s,  colore  quarundam 

literarum  patentium  Jacf  prced!  the  plaintiff  de  tenementis  prcedH 

atUej  S^c.  pro  termtno^  S^c.  ubi  nihil  transivit^  and  he  shall  not  say 

that  the  plaintiff  claiming  colore  co7icessionis  sive  dimissionisj  S^c. 

bnt  colore  literarum  patentium^  S^c.  and  that  the  colour  should  be 

given  in  such  case,  appears  in  7  H.  7*  14.  a.  where  in  the  same 

case  colour  was  given. 

But  it  was  resolved,  that  in  the  case  at  bar  colour  ought  not  Resolation : 
to  be  ffiven  to  the  plaintiff.     And  the  reason  that  colour  shall  be  ^^ol®"*^ p"«ht 
given  in  a  writ  of  Entry  sur  dtssetsin,  writ  of  Lntry  m  nature  of  to  the  pliua- 
Assise,  Assise,  trespass,  8cc.  is,  that  the  law  (which  prefers  and  tiffl 
favours  certainty  as  the  mother  of  quiet  and  repose),  to  the  intent  ^jjjj  5^'°°^ 
that  either  the  court  shall  adjudge  thereupon,  if  the  plaintiff  in  a  writ  of 
demurs,  or  that  a  certain  issue  may  be  taken  upon  one  certain  ^".^■'7  *^^  ^'^*- 
point,  requires  that  the  defendant  when  he  pleads  such  special  ent'ry'in  na-°^ 
plea,  that  notwithstanding  that  the  plaintiff  may  have  rightj  the  ture  of  Assise, 
defendant  shall  give  colour  to  the  plaintiff,  to  the  end  tnat  this  ^"sise,  tres- 
plea  shall  not  amount  to  tlie  general  issue,  and  so  to  leave  all   wben  the  mat- 
the  matter  at  large  to  the  jury,  which  will  be  full  of  multiplicity  ter  of  the  piea, 
and  perplexity  of  matter.     And  although  colour  is  but  a  fiction,  *\a*'**ti?h*'d 
yet  lexjingit  ubi  subsistit  aquitas:  Vtde  Doctor  and  Student,  right  before, 
c*  53*  f.  160.     But  when  the  special  matter  of  the  plea,  notwith-  utterly  bars 
standing  that  the  plaintiff  had  right  before,  utterly  bars  him  of  rf^t^^tb^de. 
his  right,  in  such  case  the  defendant  need  not  give  any  colour,  feDdaint  need 
because  he  bars  the  plaintiff  of  his  right,  tf  he  had  any ;  in  which  ^^^  K'^®  any 
case  it  would  be  in  vain  to  give  the  plaintiff  colour,  where  it  ^^  ^^^' 
appears  upon  the  matter  of  the  plea  that  lie  had  no  right.     For  Instances 
therefore  in  a  real  action,  as  Assise,  writ  of  Entry  in  nature  of  rii|("ror*iatht 
Assise,  &c.  if  a  collateral  warranty  be  pleaded,  and  the  defend-  DottobeiHveti. 
ant  relies  upon  it,  or  if  an  estoppel  *  be  pleaded,  or  a  fine  levied    [  *  90  b.  ] 
with  proclamations,  &c.  there  it  is  not  necessary  to  give  any 
colour,  because  the  plaintiff  is  (a)  barred  although  he  had  right ;  Cr!\iar.\69.' 
and  therewith  agrees  S5  H.  6.  Trespass  160.     So,  and  for  the  Dy.5S6.pl.s5. 
same  reason,  if  the  defendant  conveys  to  himself  a  title  by  act  of  ?®*p  '^I^Pl 
Parliament,  as  it  is  held  in  3  E.  4. 2.  a.  b.  when  one  justifies  his  (6)  Fiu.  Trcs- 
entry  by  a  cause  which  binds  the  plaintiff  or  his  blood  for  ever,  P^^  i4i.  Br. 
he  snail  not  give  any  colour :  and  therewith  agrees  (i)  22  K  i%^^l^  1  ^Vi; 
4.  4.  a.  b.     Vide  (c)  5  H.  7.  10.  a.  3  E.  8.  title  Assise.     But  if  a  b.      ** 
man  pleads  a  descent  in  bar,  yet  the  defendant  ought  to  give  (0  Br.  Colour 
colour,  for  that  binds  the  possession,  and  not  the  right,  as  it  is  ^^'  ^^* 
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(a)  22  H  6.50.  ngreed  in  19  H.  6.  4.1.  and  (a)  2  (22)  H.  6.  50.  a*    If  in  trespaai 

m^Kitz^Co.*  ^^^  goods  taken  away  the  defendant  justifies,  because  he  has  waif 

loi:rS8.  Br.  within  his  manor;  and  shews,  that  one  stole  the  said  goods  de 

E«tray  6.  Br.  quodam  igfioto^  and  waived  them  within  his  manor,  wherefore  the 

H^erTs^cX^Br.  defendant  seised  them,  it  is  good  without  any  colour,  and  there- 

Trav.  241.  with  Agrees  (h)  12  £.  4.  5.  b.     But  it  was  there  held  by  all  the 

Doct.  pi.  77.  Justices,  that  if  the  defendant  had  said,  that  A.  was  possessed  of 

Rast.°Enr675.  ^'^^  gocds  as  of  his  proper  goods,  and  that  one  B.  had  stolen 

b.  the  goods  ut  siipra^  that  he  ought  to  give  colour  to  the  plain- 

(d)  J2  E. 'kj.b.  tiff  (a)  for  then  he  proves  that  no  property  was  in  the  plaintiff, 

(")^Br.  Coionr  ^^  ^^  ^^^  "^  colour  of  action ;  but  there  in  the  same  case  he 

bi.  shews  that  they  were  stolen  extra  possessionem  aijttsdam  ignati; 

iPr^^l:^^'  ^'  so  it  is  not  denied  but  that  the  property  was  in  the  plaintiff,  and 

11  Co.  10.  n.       ,.  ^,  ,  ,  '^i.'^i  i'^ 

Br.  Trav.  67.  "C  IS  not  bound  to  shew  expressly  in  whom  the  property  was. 
Br.  Colour  59.  The  same  law  of  a  (c)  sale  in  market  overt,  if  he  bad  said,  that 

M  Fitz'co-^  ^^^^  ^  °"^  ^^'^'  them,  he  need  not  give  colour ;  but  if  he  says, 

lour  27.  Br.  that  such  a  one  was  possessed  of  the  goods  as  of  bis  proper 

Colonrsi.  goods,  and  sold  them  in  market  overt,  he  ought  to  give  colour: 

78^.^''''^'  P^-  and  all  this  appears  in  the  said  book  of  {d)  12  E.  4.  5.  b.     But 

(i)Br.  Trcs-  I  conceive  that  the  said  case  is  not  well  reported,  for  the  reason 

pass  80.  Br.  there  given  makes  against  the  opinion  of  the  Justices ;  for  their 

(k)^Er,  Colour  reason  is,  that  the  plea  shall  not  be  good  without  colour,  when 

66.  Doct.  pi.  the  property  is  alleged  in  a  certain  person,  because  it  is  proved, 

^8  ^'^^p^'k  ^^^^  "^  property  was  in  the  plaintiff^  and  so  he  had  no  colour  of 

sect.  6.  action  :  ergo  it  is  a  good  reason  that  no  colour  shall  be  given, 

(/)  Br.  Colour  because  it  is  an  absolute  bar  of  the  property,  and  of  ail  the 

?^\  ^^r^    «o  plaintift*'s  riffht,  as  appears  before.     And  so  is  the  book  in  S2  H. 

(m)  10  Co.  88.     f-  i-i'^  I  1  ^-iii* 

b.  11  Co.  10.  ^>*  1*  a.  b.  in  the  same  case  when  the  property  is  alleged  idb 
a.  Br.  Colour  person  certain  ;  and  therewith  agrees  (e)  21  E.  4.  18.  b.  and  {/) 
59.  Doct.  pla.    21  E.  4.  65.  a.     And  where  in  (g)  9  E.  4.  22.  a.  the  defendant 

when  he  justifies  for  wreck  gives  colour;  it  is  held  in  2J  £.4 
18.  b.  and  21  E.  4.  65.  a.  that  in  such  case  no  colour  shall  be 
given  and  the  reason  of  all  the  other  books  agrees  with  it.  So 
when  the  matter  of  the  plea  bars  the  right  of  the  plaintifi^  no 
C  91  a.  ]  colour  shall  be  given.  *Also  when  the  defendant  entitles  him- 
self (^)  by  the  plaintiff  himself,  no  colour  shall  be  given,  13  H. 
7.  6.  (/)  6  H.  7.  14.  b.  Also  when  a  man  pleads  to  the  writ,  or 
to  the  action  of  the  writ,  no  colour  shall  be  given  (^),  21  K  4.4. 

(n)2i  E.  4.65.  "^"^  ^^^  ^^^  ^^^^  of  tithes,  which  is  the  case  at  bar,  he  whojus- 
a.  supra.  tifies  for  them  shall  not  give  colour,  for  to  whomsoever  the  pro- 

B^  t"^'  ^%«*  P^'"^y  ^^9  ^"^1  whosoever  severs  them  from  the  nine  parts,  they 
Br.  Colour  20.  belong  to  the  Parson.  And  therewith  agrees  12  E.  4.  12.  (l) 
Br.  Kmbie-  21  E.  4.  18.  b.  &  63  a.  (wi)  And  as  to  the  said  cases  which  have 
rH9H  6  20    ^^^"  P"^  ^"  ^^^  contrary  part.     1.  In  the  case  of  (n)  21  E.  i 

a.  b.  Aoteass!  6^*  &•  where  colour  was  given  in  the  case  of  tithes,  Brian,  Cbirf 

b.  Fitz,  Colour  Justice,  there  held,  that  it  was  not  necessary  to  be  given,  forsojA 
7^Br.  Colour  ^^^^  ^.^^  g^^^j  without  colour ;  and  as  to  the  case  of  (p)  21  HC 
(9)  Aotea  89.  30.  a.  there  colour  was  given,  but  by  no  rule  of  the  court,  and 
p.  ^  ^;  t*  ^'  *•  ^'^^  opinion  in  (p)  19  H.  6.  is  not  to  the  contrary,  inasmuch  » 
4i!  Br.  Tresp.  ^^  ^^^^  upon  him  to  give  colour,  if  any  was  necessary,  but  sach 
70.  colour  which  he  gave  was  not  good.     The  case  of  (g)  2  H.  4  is 

^'*^*^^*^*^*^^'^^*^^^^'^^—^^-— ^^^-    »       ^_^.^^_^^___^ —   _^ —         Mil  -    I  -  _-■  TL  I        I    ■  ■  Lw_j  ■   I  .  I  ■._    ■       »    ■  ^   i-^TT 1 ir-m  MT^i^^^wirtfc-i_^.^.^„__^B^^r-T^^^^^ 

(a)  That  in  trespass  for  taking  goods,  a  jus-    property  must  shew  that  he  was  potfCJwA 
ti£cation  which  denies  the  plaintiff's  right  of   vid.  HaiUt  v.  Bird,  i  L.  Raym.  S18, 
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not  of  tithes,  but  of  other  goods,  and  therefore  is  not  to  be 
resembled  to  this  case.     In  the  case  of  (a)  34  H.  6.   10.  b.  no  /,n^„j  ^^  a^ 
colour  need  be  given,  but  there  Moil  towards  the  end  of  the  Fit/.  Kcpiic. 
case,  saith,  if  any  man   takes  my  goods  or  money,  and  offers  i9.  Bi.  Pro- 
them  to  an  image,  in  that  case  I  am  barred  against  him  as  of  colou/s. 
goods  (6)  sold  and  tolled  in  a  fair  or  market,  in  which  case  no  (/>)  Cr.  El.  485, 
colour  shall  be  given.     And  as  to  the  case  of  (c)  39  H.  6.  i.  b.  (0  ^"t.  b9.  a. 
&  2.  a.  the  case  of  (d)  waif,  when  the  defendant  alleges  that  the  SoVt  p?".^?!' 
property  was  in  the  plaintiff,  &c.     It  was  resolved  that  no  co-  (</)  Cro.  Ei. 
lour  shall  be  given :  and  it  appears  before  by  (e)  12  E.  4.  5.  b.  ^''*- 
and  the  other  books,  that  no  colour  shall  be  given  in  case  where  b.  Kite.*Coioiir 
the  defendant  alleges  that  the  goods  stolen  and  waived  were  28.  Br.  Estray 
bona  ayusdam  hominis  ignoti ;  and  in  the  end  of  the  case  of  {/)  ^'  '^^j^  o-^*^*" 
39  H.  6.  2.  a.  the  reporter  saith,  qucere^  if  it  is  necessary  in  this  g^.  Doct.  pla. 
case  to  give  colour  to  the  plaintifi^  because  by  this  plea  the  pro-  77. 
pertv  of  the  horses  is  not  denied  to  be  the  plaintifTs  before  the  [^\^^^^li^, 
stealing,  and  then  it  seems  the  plea  is  good  without  colour ;  and  pieviu  4i. 
there  the  reporter  further  saith,  Vide  such  matter  in  a  replevin, 
an.  5.  Ed*  3.  where  he  gave  no  colour,  where  he  avowed  for  wreck 
of  the  sea,  and  the  case  which  he  means  is  in  Hil.  (g)  5  E.  3. 3.  a,  Wil-   W'Miam  de 
Ham  de  Newport  of  London  brought  a  replevin  against  Sir  Henry     ^P^^ 
de  Nevil,  Knt  and  declared  of  the  taking  of  the  goods  to  the  value  Henry  de 
&c.  5.  ten  lasts  of  herrings  in  the  town  of  Walring.  The  defendant  ^*^^^i  cited. 
pleaded,  that  the  lasts  of  herrings  were  cast  by  tempest  of  the 
sea  out  of  any  ward  upon  his  land  in  Walring,  where  the  plain- 
tiff had  declared  ;  and  that  the  defendant  had  franchise  of  wreck 
through  the  whole  town,  as  appendant  to  his  manor  of  Warling,  (A)  Co.  Lit. 
and  so  his  own  goods ;  judgment  if  he  should  be  answered  to  ^^^^* 
this  writ?    And  in  this  case  two  points  were  resolved.    *1.  That  An     ei' 
against  this  (A)  special  matter  the  plaintiff  was  not  received  to  4^5. 
a  simple  averment,  without  answering  to  the  cause.     2.  Not-  (*)  Co.  Lit. 
withstanding  the  defendant  did  not  acknowledge  that  (1)  the  ^po^j  „]  ^2 
property  was  at  any  time  in  the  plaintiff,  yet  the  plea  was  good;  (m)  Fitz.  Co- 
for  when  goods  are  found  in  the  sea,  then  they  are  out  of  the  *our  8.  Br.  Co- 
custody  and  possession  of  every  one,  then  the  lord  upon  whose  ^cjie^'i  i^^^^ 
lands  they  are  cast,  need   not  acknowledge  whose  goods  they  14.  Doct.  pla. 
were;  and  the  plaintiff  by  the  rule  of  the  court  was  driven  to  J^^* 
answer :  wherefore  he  said,   that  the  defendant  took  the  gd'ods  ^22. 3i9.  *^ 
out  of  the  possession  of  the  merchants  and  mariners,  and  the 
defendant  was  compelled  by  the  court  to  take  issue  thereon  :  in 
which  case  it  is  to  be  observed,  that  if  the  defendant  had  gene- 
rally^ claimed  property,  he  should  not  only  say  that  the  property 
was  in  him,  but  further,  and  not  in  the*  plaintiff,  or  otherwise  he 
doth  not  answer  the  (Jc)  declaration :  but  in  the  case  at  bar,  be- 
cause the  matter  of  the  plea  bars  the  plaintiff  of  his  right,  he 
need  not  deny  the  plaintiff's  property.     JVbte,   reader,    every  Note,  every 
colour  ought  to  have  four  qualities.     1.  (/)  It  ought  to  be  a  ^^^Jave^fonr 
doubt  to  the  lay  people  (m),  19  H.  6. 21.  a.  1 1  H.  4.  3.  a.   19  H.  qualities :  1. 
E.  4.  3.  b.    23  H.  6.  54.  10.    20  H.  6.  8.    36  H.  6.  Tresp.  162.   It  ought  to  Ihj 
36  H.  6.  7.  b.  20  H.  6. 27.     As  where  the  defendant  says,  that  ,\y °"e^oVie  !*** 
the  plaintiff  claiming  by  colour  (n)  of  a  deed  of  feofiinent,  &c.    f .  Colour  as 

that  is  (rood,  for  it  is  a  doubt  to  lay  people,  if  land  shall  pass  by  colour  oug^it  to 
°  .7  r      r    »  X  .^    have  continu- 

ance, althongh  it  wants  effect :  5.  It  ought  to  be  such  a  colour,  that,  if  it  wai  of  effect,  would 
maintain  the  nature  of  the  action  :  4.  Colour  ought  to  be  given  by  the  first  conveyance. 
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(fl)  Doct.  and  deed  only  without  livery,  or  not.  (a)  2.  That  colonr  as  a 
Dn^t  ^1a  72  colouF  ought  to  have  continuance,  although  it  wants  effect;  as  if 
(b)  Doct.  pi.  the  defendant  gives  colour  by  colour  of  a  deed  of  demise  to  the 
73.  plaintiff  for  the  life  of  X.  S.  who  was  dead  before  the  trespass, 

73!  Antea'89.  ^^^^  ^^  "^^  ^^y  colour,  for  it  doth  not  continue,  but  the  defend- 
b.  ant  may  well  deny  the  effect  of  it,  that  he  claims  by  colour  of  a 

(lOCo.  Lit.  deed  of  demise  to  him  for  his  life  where  nothing  passed;  and  so 
S04.^b.  Aatea  ^j^^^^  j^  ^  difference  betwixt  the  continuance  of  the  colour,  and 
(f)  PMt.  f.  94.  the  effect  of  it  2  E.  4.  19.  b.  19  H.  6,  2 1,  a.  9  H.  4.  S.  a.  8  H. 
a.  Dy.  115.  pi.  g,  9,  a,  14^.  39  H.  6.  67.  9  E.  4.  17.  b.  Vide  19  E.  4.  3.  b. 
8?'b^Pio^.*  7  H.  7.  13.  b.  &  14.  a.  (i)  3.  It  ought  to  be  such  a  colour, 
560.  t.Co.  that,  if  it  was  of  effect,  would  maintain  the  nature  of  the  action; 
M*  ^%E9  *^  ^"  *"  assise,  to  give  hira  colour  of  a  freehold,  and  not  as 
Hob.  5'i4.9  guardian  in  knight's  service.  2  Ass.  p.  6.  28.  Ass.  p.  28.  43  E. 
Roll.  Rep.491.  3.  Ass.  53.  32  H.  6.  6.  a.  b.  not  to  his  ancestor  where  the  action 
Bndg.  SJ7.         jg  ^f  j^jg  ^^jj  possession.     4.  (c)  Colour  ought  to  be  given  by  the 

first  conveyance  as  has  been  said,  otherwise  all  the  conveyance 

before  is  waived,  10  H.  7.  14.  b.  15  E.  4.  32.  a.  18  E.  4.  10.  a. 

22  E.  4.  25  a.  L.  5  E.  4.  134.  a.  21  H.  6.  32.  b.  (b). 

Whetlicr  pro-        As  to  the  other  error  which  was  assigned,  the  said  two  points 

bYmadeoA^lie  ^^^'^  argued.     1.  If  the  letters  patent  ought  to  be  shewed  bj 

letters  patent :  the  defendant,  who  justifies  as  servant  to  him  who  has  but  parcel 

ifitoiiKiit,        of  the  estate  of  him  to  whom  the  letters  patent  were  granted. 

[  *  92  a.  ]    2.  Admitting  that  he  ought  to  shew  them,  if  the  ♦omission  of 

omrsl^onls^       this  clause  {cur^  hie  prola^)  be  matter  of  substance  or  matter  of 

matter  of  tub-   form;  for  if  it  be  but  matter  of  form,  then  forasmuch   as  the 

stance.  plaintiff  has  not  shewed  it  particularly  and  expressly  for  this 

cause  of  demurrer,  he  shall  not  take  advantage  of  it  by  the  said 
statute  of  {d)  27  El.  cap.  5.  And  as  to  the  first  (^),  Austia's 
case  in  1  &  2  P.  &  M.  Dy.  115.  was  cited,  where  in  an  infor- 
mation of  intrusion  in  the  manor  of  East  Farleigh  in  Kent,  the 

(fi)  There  ina^r  be  implied  colour  as  well  as  The  omission  of  giving  colour,  where  ooloar 
express.  Besides  the  instance  of  implied  colour  is  required,  b  aided  by  the  replication.  Ask- 
cited  above;  in  ax^mjo^i/,  infancy,  accord  and  mead  ^r.  Ranger ,  1  L.  Raym.  551.  In  that 
satisfaction,  or  a  release,  &c.  may  be  either  case.  Holt,  C.  J.,  said,  that  upon  general  de- 
pleaded  or  given  in  evidence  under  the  ge-  murrer  the  defect  might  have  been  taken  id- 
neral  issue.  Halton  v.  Morse,  3  Salk.  273.  vantage  of;  but  this  is  a  mistake.  The  de- 
Hawleyy,  Peacock,  2  Camp.  557.  So  also  in  murrer  must  have  been  special,  post  p.  419. 
debt  on  bond  made  by  a  married  woman,  the  Pairickton  v.  Barton,  Cro.  Jac.  229.  Since 
defendant  may  plead  coverture,  or  give  it  stat.  4  Ann.  c.  16.  there  can  be  no  doubt  that 
in  evidence  upon  non  est  factum.  James  v.  want  of  giving  colour  can  be  taken  ad?in- 
Fowks,  12  Mod.  101.  So  hkewise  in  trespass  tageof  only  upon  special  demurrer.  Ingiriiy 
quare  clausum  /regit,  if  the  defendant  pleads  colour,  care  must  be  taken  to  ^ve  cokmr  of 
that  the  plaintiff  was  seised,  &c  and  made  a  title  only,  for  if  the  defendant  gives  the  plain- 
lease  to  him  for  years,  there  is  no  occasion  to  tiff  a  real  title,  it  is  bad.  RaJyfbrd  v.  Harhp, 
give  express  colour.  So  in  debt  for  rent  upon  Cro.  Jac.  122.  Giving  colour,  where  it  is  not 
a  demise,  the  defendant  may  plead  an  entry  necessary,  does  not  vitiate  the  pleading.  Ttf- 
and  eviction  before  any  rent  became  due,  or  he  hr  v.  Eastwood,  1  East,  219. 
may  give  it  in  evidence  upon  nil  debet,  Halton  For  the  difference  between  express  and  im- 
V.  Morse,  uln  sup.  So  also  the  plea  ofliberum  plied  colour,  vid.  Holt's  Aig.  Res.  Plac  305, 
tenementum  may  be  considered  as  giving  ira-  and  upon  colour  generally,  vid.  Doctr.  Plac 
plied  colour.  Dodd  v.  Kijiffin,  7  T.  R.  554.  Colour.  Com.  Dig.  Plead.  5  M.  40.  41.  Do^ 
Argent  v.  Durant,  8  T.  R.  406.  For  in  these  tor  and  Student,  B.  2.  cap.  S3.  Bac  Ml 
cases,  from  the  nature  of  the  defence,  the  plain-  Pleas  I.  Vin.  Ab.  Colour.  Reeves.  Hist.  Vol.ni* 
tiff  has  an  implied  colour  of  action ;  bad  in  34.  458.  5  Black.  Comm.  309.  1  Chitty  on 
point  of  law,  if  the  facts  pleaded  are  true,  but  Pleading,  445.  4th  edition.  Stejih.  on  Plead, 
which  is  properly  referred  to  the  decision  of  220.  et  scq.  415. 
the  Couru 
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defendant  pleaded  the  letters  patent  of  King  Henry  8.  to  Sir 
Thomas  Wyat  in  tail,  and  that  Sir  Thomas  leased  to  him  for 
thirty-six  years,  without  shewing  forth  to  the  court  the  letters 
patent;  and  the  Lord  Dyer  in  reporting  the  case,  saith,  nota 
hoc :  and  this  stands,  as  it  was  said,  upon  great  reason,  for  the 
lessee  having  but  parcel  of  the  estate,  the  letters  patent  do  not 
belong  to  him,  but  to  his  lessor,  and  therewith  agrees  29  Ass. 
p.   2.  {a)  J.  Eatbread's  case,  and  the  reason  there  given,  is,  (a)  Post  94.  a. 
because  the  patent  doth  not  remain  with  him  who  has  but  parcel  «^'  A**.j  P*-*^* 
of  tlie  estate.     And  in  28  H.  8.  Dy.  29.  b.  in  (6)  trespass  the  Koy  so.  Br. 
defendant  said,  that  the  place  where,  was  ten  acres  of  land,  Monst.  de  faits 
whereof  the  King  was  seised  in  fee  in  the  right  of  his  crown ;  }^^\  ^^^  ^ 
and  by  his  letters  patent  granted  the  land  to  the  Lady  Carew  i54.6Co*s8. 
for   terra  of  life,   who  leased  to  the  defendant  for  years,  and  ^'  Pal»n.  87. 
averred  the  life  of  the  first  lessee,  and  so  justified,  and  it  was  (^)Po8t?^4?*a 
moved  if  the  plea  was  good  without  shewing  the  first  letters  pa«  (d)  ^s  H.  6. 42. 
tent;  and  it  was  (c)  held  by  Brown,  Willowby,  and  Baldwin,  a. Fitz.  Monst. 
that  he  shall  not  be  compelled  to  shew  them,  because  the  letters  p^ow^^ue.  b. 
patent  do  not  belong  to  him,  no  more  than  a  {d)  Sub-collector,   Br.  Mon8t.de 
Under-sheriff  (tf),    or  Incumbent,  because  they   have  not  any  f\'p*%ig7 
means  to  make  their    grantors  or  masters  shew  them:  and  by  Cro.  Jac.sVs.* 
them  there  is  a  difference,  when  the  patentee  grants  over  his  i  Roll.  Rep. 
whole  interest,  there  the  patent  belongs  to  him,  and  therefore  ?^\'p?^*  . 
he  shall  shew  it  forth,  but  when  he  grants  but  parcel,  it  is  other-  143.  b. 
wise :  and  with  the  case  of  (/)  the  'Incumbent  agree  31  E.  3.  W  F'f** 
Monsirans  des fails  177.  &  (g)  31  H.  6.  14.  and  the  case  of  the  ^Vt^gg.^* 
Sub-collector  and  Under-sheriff,  22  H.  6.  42.  a.  &  3.     1  H.  6.  (A)  Palm.  87. 
14.  b.    12  E.  3.  {h)  Monstrans  de  fails  ^b.     A  Sub-taxer  shall  (OCro.  Jac. 
justify  the  taking  of  goods  without  shewing  the  commission;  but  Kep.«27.5^. 
if  (/)  a  man  will  justify  the  imprisonment  of  the  body  of  a  man 
by  warrant,  he  ought  to  shew  the  warrant. 

But  it  was  resolved,  that  the  lessee  for  years  in  the  case  at  bar  Resolved :  the 
ought  {Ic)  to  shew  the  letters  patent  made  to  the  lessee  for  life :  mak*e^p"ofeJt° 
for  it  is  a  maxim  in  the  law,  that  if  he  who  is  party  or  privy  in   For  if  he  who 
estate,  or  interest,  or  he  who  justifies  in  the  right  of  him  who  "  P*''^y  ^^ 
is  party  or  privy  pleads  a  deed,  although  he  who  is  privy  claims   OT'ioterest  or* 
but  parcel  of  the  original  estate,  yet  he  ought  to  shew  the  origi-  he  who  jos^ 

naldeed  to  the  court  (c)..  tifiesinthe 

^   '  right  of  snch 

person  pleads  a  deed,  althongh  he  who  is  privy  riaims  hnt  parcel  of  the  original  estate,  yet  pro- 
f'ert  shnuld  be  made.  {k)  Co.  Lit.  S^5.  a.  b.  326.  a.  227.  b.  517.  b.  Pont.  93.  b.  94.  b.  Cro. 

Jac.  10:).  109.  292.  517.  560.  1  Rnbt.  154.  Plowd.  80.  a.  85.  a.  148.  b.  ^22.  a.  Dy.  29.  pi.  120.200. 
a.  Palm.  87.  1  Uo)l.  Rep.  ^3Z.  2  Roll.  Rep.  172. 191.  1  Mod.  Rep.  266.  Doct.  pla.  215. 15  £.4. 16.  b. 

(c)  Vid.  Dagg  v.  Penkevon,  Cro.  Jac.   70.  defendant  justifies  under  process  of  an  inferior 

which  seems  contra,  and  that  the  lessee  for  court,  erected  Iw  letters  patent,  he  need  not 

years,  to  whom  the  letters  patent  do  not  belong,  make  profert  of  them,  for  he  does  not  claim 

need  not  make  profert.  Generally,  if  the  plain-  any  thmg  under  the  charter.  THlley  v.  FoxhaU^ 

tiff  has  no  right  to  the  possession  of  a  deed  or  Willes  689.   In  pleading  a  deed  under  the  sta- 

of  the  counterpart,  he  need  not  make  profert.  tute  of  uses,  no  profert  is  necessary.    Ettoff^$ 

Jevems,  Hanidne,  1  Saund.  9.  a.  (1).     Carver  Case,  Dy.  277.  Huntington  v.  Mudmay,  Cro. 

V.  Pmkney,  3  Lev.  82.     Thus  in  an  dction  Jac.  217.     Stockman  v.  Hampton,  Cro.  Car. 

on  a  promissory  note  by  the  indorsee  of  an  441.  Reynelv,  Long,  Carthew.  315.  And  the 

administratrix,  the  indorsee  need  not  make  reason  assigned  is,  that  the  deed  belongs  to 

profert  of  the  letters  of  administration,  be-  the  grantees  for  uses,  and  cestui  que  use  has  no 

cause  he  has  not  the  same  in  his  power  or  remedy  to  recover  at  law  from  them.     IVhit' 

custody.     Stone  v.  Bawfinson,  Willes  559,  af-  Jield  v.  Fduttet,  1  Ves.  Sen.  594,  where  it  is 

firmed  on  error,  J  Wiis.  1*    So  also  where  a  observed  that  <'  it  may  be  called  a  spongy  rea- 
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[  •  94  b.  ]  And  the  reason  that  deeds  being  ♦  so  pleaded  shall  be 
The  reafton  shewed  to  the  court,  is,  that  to  every  deed  two  things  are  (a) 
Ih' nid^be^*^  requisite  and  necessary ;  the  one,  that  it  be  sufficient  in  law, 
made.  and  that  is  called  the  legal  part,  because  the  judgment  of  that 

belongs  to  the  Judges  of  the  law ;  the  other  concerns  matter 
(«)  6  Co.  S8.  a.  of  fact,  sc.  if  it  be  sealed  and  delivered  as  a  deed,  and  the 
Hob.' 107 .^Co.  ^"^^  thereof  belongs  to  the  country.  And  therefore  every  deed 
Lit.35. blifi.  ought  to  approve  itself,  and  to  be  proved  by  others;  approve 
b.  j«d.  a.  b.      itself  upon  its  shewing  forth  to  the  court  in  two  manners.     !•  As 

to  the  composition  of  the  words  to  be  sufficientan  law,^  and  the 

court  shall  judge  that.     2.  That  it  be  not  razed   or  interlined 

in  material  points  or  places,  and  upon  that  also  in  ancient  time 

(ft)Cro.Car.      the  Judges  did  Judge  upon  their  view,  the  (Z^)  deed  to  be  void, 

S99.Co.Lir.      as  appears  in  7  E.  3.  57.  25  E.  3.  41.  41  E.3.  10.  &c.  but  of  late 

wil'a!  bV  ^'     ^™^^  ^^^  Judges  have  left  that  to  be  tried  by  the  jury,  s.  if 

the  razing  or  interlining  was  before  the  delivery  (d).     3.  That 
it  may  appear  to  the  court  and  to  the  party,  if  it  was  upon  con- 
dition, limitation,  or  with  power  of  revocation,  &c.,  to  the  intent 
that  if  there  be  a  condition,  limitation,  or  power  of  a  revocation 
in  the  deed,  if  the  deed  be  poll,  or  if  there  wants  a  counterpart  of 
the  indenture,  theother  party  may  take  advantage  of  the  condition, 
(c)  Lit.  sect,      limitation,  or  power  of  revocation,  and  therewith  {c)  Litt.  c.  Con- 
ies, f.  41.  a.      ditions,  f.  90  &  91.  {d)  40  Ass.  34.  agree.    And  these  are  the  rca- 
Qk  L^Sbfa!  sons  of  the  law,  that  deeds  pleaded  in  court,  shall   be  shewed 
b.       *  forth  to  the  court.     And  therefore  it  appears,  that  it  is  danger- 

(djBr.Monstr.  ^yg  j^  suffer  any  who  by  the  law  in  pleading  ought  to  shew  the 
^  **  *  ^'  deed  itself  to  the  court,  upon  the  general  issue  to  prove  in  evi- 
derfce  to  a  jury  by  witnesses  that  there  was  such  a  deed,  which 
they  have  heard  and  read;  or  to  prove  it  by  a  copy;  for  the  vi- 
ciousness,  rasures,  or  interlineations,  or  other  imperfections  in 
these  cases,  will  not  appear  to  the  court;  or  peradventure  the 
deed  may  be  upon  condition,  limitation,  with  power  of  revoca- 
tion, and  by  this  way  truth  aud  justice,  and  the  true  reason  of 

In  the  case  of    ^\^q  common  law  would  be  subverted.     But  yet  in  o^reat  and  no- 
casualties,  -^  ° 

•acb  as  tire,  the  contents  of  the  lost  deed  may  be  given  in  evidence  under  the  general  issoe. 

son."     So  where  by  a  marriage  settlement  unless  such   award  be  delivered  as  a  deed, 

by  lease  and  release  limited  to  uses,  a  rent-  in  which  case  it  seems  it  will  be  considtf- 

charge  wa^  created,  and  the  land  subject  to  ed  as  one.    Brown  v.  Vawser,  4  East,  584. 

the  rent-charge  was  limited  to  the  husband  When  neither  a  profert  nor  an  excuse  for  the 

and  his  heirs,  the  owner  of  the  rent-charge  omission  is  necessary,  the  making  of  it  will  be 

need   not  shew   the   original   deed   creating  deemed  surplusage,  and  will  not  entitle  the 

the  rent,  for  the  charters,  both   the  settle-  defendant  to  oyer,  Morrit^t  Case,  2  Salk.  497. 

ment  and  the  counterpart,  belong  to  the  own-  And  the  omission  of  profert  when  necessaiy 

ers  of  the  land.    Whitfield  v.  Fauttety  ubi  sup,  can  only  be  taken  advantage  of  by  special  de* 

Profert  is  unnecessary  where  a  deed  is  stated  murrer,  4  and  5  Anne,  c.  16.     Vid.  fully  wben 

only  as  inducement.    Stockman  y,  Hampton,  profert  is  necessary  and  when  not.   Com.  Dig. 

Cro.  Car.  442.   Banfil  v.  Leigh,  8  T.  R.  571.  Pleader,  0. 1.— O.  16.  Vin.  Ab.  Faits  M.fc- 

And  in  a  conveyance  by  feoffment,  no  pro-  M.  a.  32.   Hargrave,  Note  6.  Co.  Litu  35 bi 

fort  is  necessary,  for  the  estate  passes  by  the  BeUami^s  Case,  Vol.  iii.  p.  332  and  note  (c) 

livery;  nor  is  the  form  of  pleading  altered  ib.  1  Chitty,  Pleading,  313.  4th  edition.  Wf- 

by  Stat.  29  Csfr.  2.  c.  3.  In  declaring  on  a  bill  mark's  Case,  Vol.  iii.  p.  150.  Steph.  on  Ptead. 

of  exchange,  or  other  simple  contract,  no  pro-  86.  439. 

fert  is  made,  Master  v.  MiUer,  4  T.  R.  338.        (d)  It  is  to  be  presumed  that  an  interlioiDg, 

So  of  an  award  under  the  hand  and  seal  of  if  the  contrary  is  not  proved,  was  made  at  the 

an  arbitrator,  for  it  is  no  deed,  but  a  writ-  time  of  making  the  deed.     TVouk^  t.  (M&» 

ing  under  hand  and  seal;  Dod  v.  Herbert,  I  Keb.  21.  and  vid.  Vin.  Ab.  Faits.  U. 
8ty.  459.    P^rrt/ y»  Kichoison,  I  Burr.  281., 
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torious  extremities,  as  by  casualty  (a)  of  fire,  that  all  his  evi-  |?^ ? ***V-^^' *• 
dences  were  burnt  in  his  house,  there  if  that  should  appear  to  ^^  ^ 
the  Judges,  they  may,  in  favour  of  him  who  has  so  great  a  loss  (c)  Br.  Verd. 
by  fire,  suffer  him  upon  the  general  issue  to  prove  the  deed  in  ??:  ^    q 
evidence  to  the  jury  by  witnesses,  that  affliction  be  not  added  ^5'  gj*  Nwrn. 
to  affliction;  and   if  the  jury   find   it  (&],  although  it  be   not  S6. 
shewed  forth  in  evidence,  it  shall  be  good  enougn,  as  appears  ^^^^'\^ 
in  28  Ass.  (c)   p.  3.  hut  in  {d)    12   Ass.   p.    16.   the  Judges  strani^efio. 
would  not  suffer   a  deed  to  be  given  in    evidence  which  was  (/)  Doct.  pla. 
not  shewed  forih    to  the  jury,     yide  26   Ass.  p.  2.  the  like.  ?2wntea9«. 
But  the  {e)  copy  of  a  record  may  be  shewed   and   given  in  evi-  (^k)  4f  £.  s.  5. 
dence  to  the  jury  for  records  are  of  so  high  a  nature,  and  such  b.  Dycr5i.  pi. 
credit  in  law,  that  they  cannot  be  proved  by  other  means  than  bf  152 '  5.^ Lit[' 
by  themselves  and  no  rasure  or  interlineations  shall  be  intended  sect.  ssi*.  is  * 
in  them.     And  therefore  a  copy  of  a  record  being  testified  to  be  H.  4. 3.  a.  i« 
true,  is  permitted  *  to  be  given  in  evidence ;  but  the  {/)  sure  way    I     «?  **  ^ 
is,  to  exemplify  it  under  the  great  seal,  or  at  least  under  the  seal  voucher*8i. 
of  the  court.     And  in  the  said  case  of  casualty  by  {g)  fire,  there  Yet  in  such 
ought  to  be  great  care  and  discretion  in  the  Judges,  tor  notwitb-  cases  in plead- 
stauding  any  such  casualty  by  fire,  he  in  pleading  ought  to  shew  JJ*^'*'*^     j 
forth  the  deed  to  the  court,  otherwise  his  plea  will  b^Ufficient  or  the  plead-  ' 
and  judgment  ^hall  be  given  against  him ;  for  the  law  will  rather  ings  will  be 
suffer  a  {k)  mischief  in  a  private  case,  than  an  (i)  inconveni- 
ence,  wliich  by  the  breaking  of  the  rule  of  law,  should   be 
brought  upon  the  public  (e).     Also  the  deed  ought  not  only,  as  13*f  ^*'^'' 
hath  been  said,  to  approve  itself,  but  it  ought  to  be  proved  by  (jt)  Piu.  ilon- 
others,  sc,  by  witnesses,  that  it  was  sealed  and  delivered;  for  stransdeFait 
otherwise  although  the  fabric  and  composition  of  the  deed  be  gf,!^^^^**"' 
legal,  yet  without  the  other  it  is  of  no  effect ;  and  all  this  which  paiu  5. 
has  been  said  of  deeds,  as  to  the  legal  part,  may  be  also  affirm- 
ed of  the  King's  letters  patent.     And  the  said  maxim  aforesaid 
is  proved  by  many  authorities  in  law;  and  therefore  in  3  H.  6. 
20.  b.  21.  22  in  (Xr)  William  Pole's  assise,  the  case  was  such:   cdwdTed. 
Sir  John  Clinton,  Knt.  by  his  deed  indented  enfeoffed  William 

(e)  Where  a  deed  has  been  lost  by  time  and  lost  at  the  time  of  pleadin/i^,  it  is  found  before 
accident,  or  by  any  other  casualty  as  by  fire,  trial,  for  the  averment  of  the  loss  relates  to 
or  where  it  is  in  the  hands  of  the  opposite  the  time  of  plea  pleaded,  and  applies  only  to 
party,  or  is  destroyed  by  him,  no  profert  is  the  excuse  of  profert.  Hawley  v.  Peacock^ 
necessary,  but  the  circumstances  necessary  to  2  Camp.  557.  But  in  pleading  a  lost  deed  all 
excuse  the  profert  should  be  stated.  Read  the  forms  of  pleading  an  existing  deed  must  be 
V.  Brookman,  3  T.  R.  151.  If  profert  be  adhered  to,  except  making  profert  of  the  deed 
made,  the  adverse  party  is  cntitlea  to  oyer;  itself.  Hendy  v.  Stephemon^  10  East,  59;  and 
but  in  that  case  the  Court  will  give  the  party  vid.  Saltern  ▼•  Meihuiih,  Ambler,  S49. 
leave  to  amend  the  pleading,  and  state  the  Read  v.  Brookman  is  generally  supposed  to 
special  circumstances  m  excuse  of  profert,  ib.  have  gone  a  step  further  than  former  cases.  Vid. 
If  the  adverse  party  pleads  non  est  factum,  Hendyy,  Stephenson,  Miup.  It  seems  to  have 
the  plaintiff,  who  has  inadvertently  made  pro-  been  for  a  long  time  the  opinion  in  the  profes- 
fert,  will  not  be  permitted  to  give  at  the  trial  sion,that  a  lost  deed  could  not  be  pleaded  with- 
secondary  evidence  of  the  contents  of  the  out  a  profert,  and  in  such  a  case  the  relief  was 
deed.  Smth  v.  Woodward,  4  East,  585.  If  the  in  equity.  Notwithstanding  the  law  has  been 
deed  is  lost  after  it  has  been  declared  upon,  settled  to  be  otherwise,  the  ancient  jurisdic- 
the  plaintiff  may  move  to  put  off  the  trial  and  tion  of  the  Courts  of  Equity  is  held  to  con- 
amend,  ib.  The  motion  must  be  made  before  tinue.  Vid.  Bromley  y.  Holland,  7  Ves.  19. 
the  trial;  it  b  too  late  to  move  it  at  Nisi  Ex  parte  Greenaway,  €  Ves^  S12,  East  India 
Prius,  Paine  v.  Bustin,  1  Stark.  74.  A  deed  Company  v.  Baddam,  9  Ves.  466.  Fonblanque 
alleged  in  a  plea  to  be  lost  by  time  and  ac-  on  Equity,  15. 
ddcnt  may  be  given  in  evidence,  if  having  been 
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Daventure  and  his  heirs,  yielding  to  the  said  Sir  John  and  hif 
heirs  the  yearly  rent  of  five  marks,  with  clause  of  distress ; 
which  rent  after  the  death  of  Sir  John,  descended  to  Sir  William 
(a)  Lit.  sect.  EHngton,  Knt.  as  to  his  cousin  and  heir,  which  Sir  William  by 
452.453.  Co.  his  deed  shewed  forth,  granted  to  the  said  William  Pole  now 
y}^  f ^^A^'  plaintiff  (who  was  a  lawyer)  pro  consilio  impenso  4*  impendendo^ 
(h)t  Ro.  3.  *  ^^'  ^^*  Parcel  of  the  said  rent,  to  have  and  receive  to  him  for 
(c)  Co.  Lit        his  life,  and  that  he  was  therec.f  seised  and  disseised ;  and  there 

267.  a.  b.  275.  Westbury  and  otheps  take  a  difference,  when  the  first  c^rantee 
a.  Lit.  sect.  ^  111111° 

453. 470.  Lit  grants  over  as  great  an  estate  as  he  had,  and  where  he  grants  a 
f.  107.  a.  b.  less  estate;  for  when  he  grants  as  great  an  estate  as  he  nad»  by 
f^^*  ^®  express  grant  the  whole  estate  in  the  rent  remains  in  the 

person  of  the  second  grantee ;  in  which  case  the  first  deed  of 
right  belongs  to  the  second  grantee ;  and  therefore  in  assise 
brought  by  him  of  this  rent,  he  ought  to  shew  forth  the  first 
deed :  but  where  he  grants  a  less  estate  than  he  had,  sc.  where 
he  that  has  a  fee-simple  grants  for  life«  or  makes  a  gift  in  tail, 
the  second  grantee  shall  not  be  compelled  to  shew  the  first  deed 
made  to  his  grantor,  because  the  fee  remains  in  the  lessor  or 
donor  to  whom  the  deed  belongs,  and  io  no  other,  and  there- 
Dyer  29.  b.       fore  he  i|iall  not  be  compelled  to  shew  the  first  deed;  but  the 

opinion  of  the  whole  court  was  against  the  plaintiff,  and  the  rea- 
son was,  because  he  is  privy  in  the  estate  of  the  rent,  and  claimi 
by  the  first  grant.     Vide  Litt.  lib.  d.  c.  Releas.  fol.  10€.     Note; 
Every  release    every  (a)  release  made  to  him  who  has  a  reversion  or  remainder 
made  to  him      in  fact,  shall  serve  and  aid  him  who  hath  the  freehold,  as  well 
C  *  93  b,  ]     2A  him  to  whom  the  *  release  is  made,  if  the  tenant  fur  life  has 
vcrsion'or  re'-     ^^^  release  in  his  hand  to  plead ;  and  the  reason  of  it  is,  because 
mainderinfacty  there  is  privity  in  estate  betwixt  him  in  reversion,  or  remainder, 
shall  enure  to     and  the  tenant  for  life ;  and  yet  the  deed  doth  not  belong  (i)  to 

the^^eehofd :  ^'°^'  ^^^  ^^  '''"^  ^"  reversion  or  remainder.  In  the  same  manner 
so  a  release  to  Littleton  saith  (c),  where  a  release  is  made  to  tenant  for  life,  or 
tenant  for  life  ^q  tenant  in  tail,  it  shall  enure  to  them  in  the  reversion  or  re- 
shall  enare  to  niainder,  as  well  as  to  the  tenant  of  the  freehold,  and  they  shall 
theminrever-  have  as  great  advantage  of  it,  if  they  can  shew  it;  but  in  respect 
swnorre-         ^f  ^jjg  privity  of  estate  if  they  cannot  shew  it,  they  shall  not 

take  advantage  of  it :  and  therewith  agrees  85  M.  6.  (d)  Man- 
In  many  cases,  stratis  des  faits  118.  where  Prisot,  Chiet  Justice  of  the  Common 
a  man  cannot  Pleas,  holds,  that  in  many  cases  a  man  shall  not  plead  a  release 
or^deed  wbidT  ^'  ^^A  which  doth  not  belong  to  him,  nor  can  have  an  action 
does  not  be-  to  recover,  without  shewing  it ;  as  if  the  disseisor  makes  a 
long  to  him,  lease  for  life,  who  is  impleaded  in  a  Pracipe^  and  makes  default 
ingprofen!  '    ^^'^^  default,  and  the  disseisor  is  received,  he  shall  not  pleads 

release  made  by  the  disseisee  to  the  tenant  for  life,  without  shew- 
(e)  Co.  Lit.  ing  it.  So  the  {e)  lord  by  escheat  shall  not  plead  a  release  made 
S26.a.  ^Q  ^^  disseisor  by  the  disseisee  without  shewing  it;  neither  shall 

he  in  remainder  be  received  without  shewing  the  deed,  and  yet 
it  doth  not  belong  to  him,  nor  has  he  remedy  to  get  it.  And  it 
was  said,  that  these  cases  were  stronger  than  the  case  at  bar; 
for  when  the  said  Conand  made  a  lease  to  the  said  George  for 
years,  the  lessee  might  bind  the  said  Conand  by  covenant,  or 
otherwise,  to  shew  the  letters  patent  to  the  court,  when  need 
should  be ;  but  so  cannot  the  tenant  for  life,  or  he  in  remainder 
or  reversion,  for  there  no  contract  is  made  betwixt  him  who 
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pleads  the  deed,  and  him  to  whom  the  deed  is  made.     It  is  fur-  Profertnecd 

ther  said  in  35  H.  6.  that  it  was  agreed  (a)  that  guardian  in  chi-  JJ^hcre  the 

vah'y  shall  plead  a  release  made  to- his  tenant,  without  shewing  party  claims 

it,  and  that  is  adjudged  as  it  is  there  said;  and  (b)  tenant  in  no  interest 

dower  shall  plead  a  release  made  to  her  husband  without  shew-  ^^^ 
ing  it.     And  in  14  H.  8.  4.  b.  it  is  agreed  by  all,  that  he  who  is 
privy  (c)  in  e};tate,  as  feoffee,  lessee  for  years,  &c.  and  he  who 

justifies  as  (d)  servant  to  him  who  is  privy,  ought  to  shew  the  Itl^'pS 

deed  in  court  which  they  plead,  &c.     And  {e)  in  debt  against  94.  b. 

the  heir  he  shall  not  plead  a  release  made  to  the  executor  with-  (6)  Co.  Lit. 

out  shewing  it,  for  there  is  privity  betwixt  them,  and  therewith  c!fr,  j 09.'^4is. 

agrees  13  £.  £.  Monstrans  des  faits  42.     And  there  is  another  Postea  94.  b.* 

maxim  in  law,  that  where  a  man  is  a  stranger  to  a  deed,  and  (0  Br.  Mon- 

doth  neither  (jT)  claim  the  thing  comprised  in  the  grant,  nor  any  paS  6i?*i6i. 

thing  out  of  it,  nor  doth  any  thing  in  the  right  of  the  grantee  Co.Lit.st6.  t. 

as  bailiff  or  servant,  there  he  shall  plead  the  *  patent  or  deed  [  *  94  a.  ] 
without  shewing  it.     If  the  {g)  tenant  pleads  a  grant  of  the  lord 

with  attornment,  he  shall  not  shew  it;  diiiA  sic  de  similibus;  but  Bat  where  the 

when  he  who  claims  the  things,  or  any  right  or  interest  out  of  i»rty  cltlms 

them,  or  justifies  in   right  of  the  grantee,  there  he  ought  to  ^JJed  loathe"" 

shew  the  first  grant,  as  the  second  grantee  of  the  rent-charge  shall  deed,  or  any  * 

shew  the  first  grant,  and  so  shall  his  bailiff;  and  the  grantee  of  the  "*;***  or  inter- 

rent-charge  shall  not  plead  the  release  of  the  disseisee  to  thedissei-  be  mnst  shew 

sor  without  shewing  it ;  for  although  he  doth  not  claim  the  land  of  the  first  grant, 

which  the  release  is  made,  yet  he  who  has  a  rent  out  of  land  has  a  .  .  ^ 

rightin  theland,  which  by  release  ofall  his  right  will  be  extinguish-  202.317.*^. 

ed,  and  therefore  he  ought  to  shew  the  deed  in  such  case;  and  Co.  Lit.  236.  a. 

therewith  agrees  {h)  20  H.  7.  6.  b.  and  14  H.  8.  5.     The dissei-  f^^^'l^'  ^' 

see  shall  not  plead  a  release  to  the  disseisor,  neither  of  the  right  ^St.  a. 

in  the  land,  nor  of  rent  issuing  out  of  the  land,  without  shew-  (/VtoH.r.s. 

ing  it ;  for  where  one  claims  the  thing  to  which  a  release  is  made,  ?'^*'IS:  ^\ 

^'.    .  .  ./••i°i  1  ...^o  Co.  38.  a.  b. 

or  a  right  or  mterest  out  of  it,  the  law  makes  a  pnvity  m  re-  Yelv.  foi.Br. 

spect  of  his  estate  or  right  in  the  land,  to  such  intent  that  he  Monstrans  des 

shall  not  have  avail   of  the  deed  without  shewinir  it.     Which  /  *\  nil»**.*u 

cases  are  stronger  than  the  case  at  bar ;  for  in  the  case  at  bar,  he  49.  a.  ante 

claims  estate  and  interest  in  the  land  itself  which  is  demised  by  P^^tJ^)* 

the  letters  patent,  and  therefore  he  ought  to  shew  them.     And  stransdes^fttlts 

as  to  the  cases  which  have  been  urged  to  the  contrary,  and  first  17S. 

Austin's  (i)  case,  there  is  not  any  authority  in  the  book,  that  it  (*)  ^PI}^^' 

was  either  allowed  or  disallowed  by  the  court;  and  the  said  case  co.8.'b. ' 

of  (k)  Eatbread  in  29  Ass.  p.  2.     There  the  prior  alien  made  a  Plowd.  560.  b. 

lease  for  life,  which  he  made  as  prior  out  of  the  inheritance  of  m^'^LI^*' 

the  house,  and  not  by  force  of  the  letters  patent,  by  which  but  Hob.3S4.*s 

a  chattel  passed.     And  in  the  case  of  (I)  %S  H.  8.  there  Fitzher-  Roll.  Rep. 491. 

bert,  Mountague,  and  Knightly  held,  that  the  letters  patent  AnuaS^'a 
ought  to  be  shewed  in  such  case ;  eisic  gens  contra  gentem. 

And  as  to  the  second  point  it  was  objected,  that  it  was  but  Argnmenti 

matter  of  form,  and  the  (»i)  substance  is  the  grant  of  Queen  ^^^  Jfb^**' 

£liz.  by  her  letters  patent,  which  is  confessed  by  the  plaintiffby  matterof fom. 

his  demurrer.     And  the  book  in  (ft)  6  £.  4.  2.  a.  b.  was  objected  (A)  Antea  99.  * 

where  Choke  holds,  that  if  one  be  bound  upon  condition  to  per*  ^  ^^  Ass.  pi. 

form  the  covenonts  in  certain  indentures;  and  he  pleads  per-  alaFaiUiS^* 

(/)  SB  H.  8.  Dyer  t9.  pK  199,  SOO.  1  Biilstr.  ioi,  6  Co.  38.  b.  Palm.  87.  (»)  Doot.  pU  69«  a.  Cm)  8 
Co.  ISO.  b.  7  Co.  25.  a. 
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formance  without  shewing  them  in  conrt,  ond  the  plaintiff  replies, 

and  shews  a  breach,  he  makes  the  bar  good ;  for  he  says,  that 

of  such  things  which  are  not  tnaterial,  the  replication  will  make 

r  •  04.  h  1    ^^®  ^^^  gooci;  by  which  it  was  inferred,  that  the  shewing  of  the 

(a)(^.E\  75.    ^"d^ntures  was  a  thing  of  form,  and  not  of  matter.     And  a 

117.  *    *        judgment  was  cited  Mich.  *  29  &  SO  Eliz.  in  this  court  in  the 

Mayor  and  Commonalty  of  {a)  Launceston's  case  in  trespass  in 
Cornwall,  the  letters  patent  of  Queen  Elizabeth  were  pleaded, 
sc.  that  Queen  Elizabeth  by  her  letters  patent  coftcessitj  Sfc.  with- 
out saying  {cuir'  prolaf)  upon  which  the  other  party  demurred 
RetolTed :  the  generally,  and  the  plea  adjudged  good.     But  it  was   resolved, 
omiuion  is        that  it  was  matter  of  substance,   as  appears  by  the   causes  for 
StooT.     *       which  deeds  shall  be  shewed  forth  (f).     And  as  to  the  said  case 

of  the  Mayor  and  Commonalty  of  Launceston,  it  is  true,  that 
(A)Cro. EL  such  judgment  was  given  upon  argument  of  other  points:  but 
(0ABtea93.b.  *"  a  writ  (6)  of  error  Mich.  SO.  &  81.  Eliz.  upon  the  statute  of 
Co.Lit.s«5.*b!  27  Eliz.  error  was  assigned,  that  the  letters  patent  were  not 
1^P^°J**  ^\  shewed  forth ;  and  it  was  resolved,  that  for  this  cause  the  plea 
b.  Cro.  Car.  ^^  insufficient  in  substance;  and  therefore  it  was  resolved  by 
44f .  Cro.  Jac.  all  the  Justices  of  the  Common  Pleas,  and  the  Barons  of  the 
^^^*  Exchequer,  that  the  judgment  should  be  reversed.     And  of  such 

opinion  in  the  case  at  bar,  were  all  the  Judges  of  the  Common 
Pleas  and  Barons  of  the  Exchequer,  and  so  the  judgment  given 
by  the  Judges  of  the  King's  Bench  in  the  case  at  bar  was  affirm- 
ed.    Observe  well,  reader,  this  case  adjudged  by  all  the  Judges 
of  England,  and  Barons  of  the  Exchequer.     NotOj  reader,  as 
to  the  said  three  cases  put  in  35  H.  6.  sc.  of  the  {c)  guardian 
tenant  {d)  in  dower,  and  tenant  by  the  courtesy,  they  are  good 
In  the  case  at    law :  for  as  to  the  said  two  cases  of  guardian  and  tenant  in  dower, 
est  xlwt^la^'    there  is  a  difference  where  a  particular  estate  or  interest  is  gained 
by  the  act  of     by  the  law,  and  where  by  the  act  of  the  party :  in  the  case  at 
***®  P*JJ^y»  **"*    bar,  the  interest  is  gained  by  the  act  of  the  party,  who  might 
creates  the  es-  Provide  for  himself:  but  when  the  Idw  creates  the  estate,  and  the 
tate  and  the      deed  doth  not  belong  to  him,  nor  ever  was  in  his  power,  then  he 
b^  ^®**.?®'    shall  not  shew  it,  as  in  the  said  case  of  guardian  in  chivalry ;  and 
nor  ever^waT     therewith  agrees   20    E.  3.   Darrein  Presentment   1 3.  33  £.  3. 
in  his  power,     Garde  162.     And  therefore  the  guardian  in  chivalry,  in  a  writ 
showlt"^*       of  dower  brought  against  him,  shall  not  plead  {e)  detainment 
.  of  charters,  because  they  do  not  belong  to  him,  but  to  the  heir, 

Co.Xit?39?a?'  ®^  ^^  ^^  ^^'^  '"   10  E.  3.  49,  &c.     The  same  law   of  tenant  in 
Dy.  250.  pi.      dower,  as  it  is  held  in  5  E.  3.     Hors  de  son  Fee^  2.  3  H.  (>.  2 1.  a.  7 

Si^Pelk'''*       ^'  ^'  ^'  *•  ^  ^'  ^'  ^'  ^'  ^*^^  ^^  ^''^'  ^^'  *'  **  ^*  ^'     ^"^  ^ 
sect.  361.10      ®f  {/)  tenant  by  statute-merchant,  staple,  elegit^  etc.  for  they 

£.  3.  49.  Fitz.  come  to  the  possession   by  execution  of  law,  and    against  the 

vTn  B*9  b  ^^'^'  ^^  ^^  terre-tenant  who  has  the  deed;  for,  judicium  redditur 

{f)Co'uu    '  i^  invitum:  and  therewith  agrees  (20)  24?  H.  7.  6.  a.  b.     But(g) 

ttb.  b.  5  Co.  the  tenant  by  the  courtesy  ought  to  shew  the  release  made  to  his 

[  *  95  a.  ]  wife;  for  although  his  estate  be  created  by  •  law,  yet  the  deed 

44j*Cro**^"*  belongs  to  him  (g),  and  he  had  it  in  his  power,  because  the  deed 

Jac.  Sr,  (jg)  Co.  Lit  t26.  a. 

(f)  The  omisdon  can  be  taken  advantage  (g)  But  in  debt  on  bond  assigned  by  com- 
of  only  on  apodal  demurrer,  note(c),  ante  misuoners  of  bankrupt  profert  is  not  necesarfi 
p.  414.  for  the  assignee  comes  m  by  act  of  law,  Grv/ 
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was  raade  to  his  wife,  and  he  may  detain  it  during  his  life.  Vide 
14  H.  8.  4.  5.      Note,  reader,  when  a  plea  amounts  to  the  {a)  A  pica  which 
general  issue,  and  the  plaintiff  demurs  upon  it,  if  the  defendant  a|J»onnj8  to  the 
will  not  plead  the  general  issue,  but  join  in  demurrer,  the  Court  bad  on  special 
shall  adjudge  against  him  at  the  common  law  upon  the  general  de-  demnrrer.. 
murrer,  and  after  the  said  act  of  (6)27  Eliz.  upon  such  special  cause  (a)  Vott.  pla. 
shewed  as  was  in  the  case  at  bar.     And  by  these  reasons  and  ^^  Antea  88. 
differences   you  will   the  better  understand   your  books;    and  485.TLeI)^* 
the  books,  which  prima  facie  to  some  seem  to  disagree,  are  well  i78.  Doct.  ic 

reconciled.  Stud.  158.  b. 

Co.  Lit  SOS.  b. 
Hob.  1$7. 133.  218.  Winch.  19.  Cro.  Jac.  165.  S19.  Noy  106.  (fr)  97  ^I.  c.  5.  Antea  88.  b.  doU  (b). 

y.  Fielder,  Cro.  Car.  209,  and  yet  such  bond  the  principle  seen^s  applicable  to  general  as- 

was  clearly  in  the  power  of  the  assignee.    It  signees  as  well  as  to  the  particular  iissignees 

should  be  observed,  that  general  assignees  were  under  stat.  13  £liz.  c.  7. 
not  introduced  till  stat.  5  Ann.  c.  22.  ^  4.  But 


EDWARD  SEYMOR'S  CASE, 


Mich.  10  Jac.  \.   In  B.  R. 


It  was  found  by  r.  special  verdict  in  efeciione  Jirmtt  that  T.  C.  devised  a  cer-  Hbtwood 
tain  messuage  to  H.  C.  his  son  and  heir,  in  tail,  remunder  to  I.  C.  in  tail  ^         ^' 
male,  remainder  to  the  next  heirs  males  of  T.  C.  and  to  the  heirs  males  of  p^rt  X^-95  b. 
.  their  bodies,  remainder  to  the  next  heirs  male  of  the  said  T.  C. :  that  T.  C. 
died ;  H.  C.  entered,  and  bargained  and  sold  the  said  messuage,  &c,  and 
that  the  bargainee  entered  and  was  seised,  &c. ;  afVerwards  H.  C.  levied  a 
fine  with  proclamations  to  the  bargainee,  with  general  warranty  to  him  and 
his  heirs  against  all  men ;  that  the  bargainee  enfeoffed  E.  S.  in  fee,  who  en- 
feoffed H.  S.  in  fee,  who  enfeoffed  E.  L.  S.  in  fee,  that  I.  C.  had  issue  T.  and 
died,  and  afterwards  H.  C.  died  without  issue ;  and  that  T.  was  heir  to 
H.  C;  that  £.  L.  S.  died  leaving  the  lessor  of  the  plaintiff  his  son  and  heir; 
and  that  the  defendant  entered  as  servant  to  T.    Judgment  was  given  for 
the  defendant,  and  affirmed  on  error. 

Resolved.  1.  By  the  deed  indented  of  bargain  and  sale  inrolled,  the  bar* 
gainee  had  an  estate  descendible  to  his  heirs,  determinable  upon  the  death 
of  the  tenant  in  tail ;  and  also,  he  had  the  reversion  in  fee  expectant  upon 
the  estate  in  remainder  in  taO,  and  the  wife  of  such  bai^nee  shall  btt 
endowed. 

9.  The  fine  levied  to  the  bargainee  did  not  make  a  discontinuance  of  the 
remainder  to  I.  C,  but  corroborated  the  estate  of  the  bai^gainee,  and  by 
such  fine  the  estate  (with  respect  to  the  estate  tail  in  H.  C.)  is  now  not 
determinable  till  tenant  in  tail  dies  without  issue. 

3.  The  Mrarranty  shall  not  bar  the  remainders. 

4.  A  warranty  cannot  enlarge  an  estate. 

5.  The  feoffment  of  the  conusee  was  no  discontinuance  of  the  remainder 
of  I.  C. 
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6.  If  the  coUateral  warranty  should  bind,  it  might  be  given  in  evidence. 
*  Of  estates  of  inheritance  and  of  freehold,  and  the  manner  of  pleading 
thenu*  S.  C.  [l  Bulstr,  168.  Jenk.  Cent.  51.] 


£ntered  7  BETWEEN  William  Heywood)  gent.  plaintiflT,  in  Ejectione^firma 
131 '^'^*'****  "^  ^^®  King's  Bench,  and  Samuel  Smithy  defendant,  upon  a  de- 
Cro*.  Car.  58.  mi^e  made  by  Edward  Seymor,  Esquire,  9  Martii  amio  4  Jjc. 
Hard.  414.  of  a  house  within  the  parish  of  St.  Anne  infra  jprcecincium  Black" 
Rep'o^A^fO  J^^^^^  ^^  voardd  de  Farringdon  infra  London^  for  three  yeans 
103.'  '  Sec.  and  that  the  defendant  had  ejected  him,  &c.     The  defen- 

dant pleaded  not  guilty ;  and  upon  this  issue  a  special  verdict 
was  given  to  thisenect :  Sir  Thomas  Cheyny,  Knight,  was  seised 
of  the  said  messuage  in  fee,  and  6  Dec.  anno  1  Eliz.  by  his  will 
in  writing  devised  the  said  messuage  to  Henry  Cheyny  his  son 
(afterwards  Liord  Cheyny),  and  to  tne  heirs  of  his  body;  the  re- 
mainder to  John  Cheyny,  and  to  the  heirs  males  of  his  body; 
the  remainder  to  the  next  heirs  males  of  the  said  Thomas  Cheyny, 
and  to  the  heirs  males  of  their  bodies;  the  remainder  to  the  next 
heirs  of  the  said  Sir  Thomas  for  ever;  and  afterwards  the  said 
Sir  Thomas  Cheyny  died  seised ;  after  whose  death  the  said 
Henry  his  son  entered  into  the  said  messuage,  and  was  thereof 
seised  in  tail,  with  the  remainders  over  in  tail,  the  reversion  in 
fee  to  him  and  his  heirs,  and  18  I}ec.  anno  22  Eliz.  by  an  in- 
denture enrolled  in  the  Chancery  within  six  months,  fur  a  cer- 
tain sum  of  money  bargained  and  sold  the  said  messuage  to 
William  Higham,  Gentleman,  and  his  heirs,  by  force  whereof 
he  entered  and  was  thereof  seised  (a)  accordingly,  and  after- 
wards the  said  Henry  Cheyny,  sc.  Oct,  Mich.  22  Eliz.  levied  a 
fine  with  proclamations  of  the  said  messuage  to  the  said  William 
[  *  96  a.  ]  Higham  and  his  heirs,  with  *  general  warranty  to  him  and  bis 
heirs  against  all  men.  William  Higham  19  Dec.  qhuo  25  Elii. 
of  the  said  messuage  enfeoffed  Edw.  Stanhope,  Esq.  in  fee,  who 
30  Jan.  anno  26  El.  enfeoffed  Henry  Lord  Seymor  in  fee,  wbo, 
tdi.  Oct.  anno  26  Eliz.  of  the  said  messuage  enfeoffed  Edward 
Lord  Seymor  in  fee;  and  that  the  said  John  Cheyny  in  remain- 
der had  issue  Thomas  Cheyny,  and  died ;  and  afterwards  the 
said  Henry,  then  Lord  Cheyny,  died  anno  29  Eliz.  witliout  issue; 
and  that  tne  said  Thomas  Cheyny  was  cousin  and  heir  to  the 
said  Henry  Lord  Cheyny,  and  the  said  Thomas  Cheyny  l6 
Nov.  anno  31  Eliz.  entered  into  the  said  messuage,  claiming  the 
said  messuage  by  force  of  the  said  remainder  in  the  said  wilt : 
and  that  the  said  Edward  Lord  Seymour  died,  having  issue  the 
said  Eklward  the  lessor  of  the  plaintiff  his  son  and  heir,  wIk)  en- 
tered into  the  said  messuage,  and  made  the  lease  to  the  plaiotiffi 
as  in  the  declaration  is  alleged,  and  that  the  defendant  as  ser- 
vant of  the  said  Thomas  Cheyny,  and   by  his  commaBdment, 

(a)  *'  It  was  upon  this  finding,  and  because  **  would  have  been  but  one  assurance^  sod 

**  there  was  no  covenant  in  the  bargain  and  "  then  the  fine  would  have  worked  a  <fiscon- 

^  sale  for  levying  the  fine,  nor  any  intention  '*  tinuance.*'    Doe  v.  Whitehead^  2  Burr.  701 

**  found  to  have  been  of  levying  the  fine  at  Note  in  Serjeant  HUPs  copy.    Yid«  note  (3)^ 

**  that  time,  that  this  case  must  have  been  ad-  1  Saund.  2G1  a. 
^judged;  for  otherwise  the  deed  and  the  fine 
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ejected  him,  &c.    Et  si  super  totam  maferiatn  the  said  defendant  (<>)  Cart.  tio. 
legitime  intravit  necne^  juratores  prcecC  ignorant^  et  petunt  inde 

advisamentum  curia^  S^c,     And  this  case  was  argued  at  the  bar  i.Thebarnin 

and  at  the  bench  in  the  King's  Bench,  and  therein  divers  points  and  sale  of 

were  resolved  per  totam  curiam.  %  1.  That  by  the  deed  indented  tenant  in  tail, 

of  bargain  and  sale  inroUed,  the  bargainee  had  an  estate  de-  deterrofnabfe 

scendible  to  his  heirs,  determinable  upon  the  death  of  the  tenant  npon  the  death 

in  tail,  and  also  he  had  the  reversion  in  fee  expectant  upon  the  ^J^JnyJi? 

estate  in  remainder  in  tail,  and  that  the  wife  of  such  bargainee  wife  of  the 

should  be  endowed.  And  therewith  agrees  {a)  U  £.  3.  98.  b.  in  bargainee  is 

Cally's  case;  but  such  dower  shall  be  determinable  by  the  death  jower/  ^ 
of  the  tenant  in  tail  (b).    f  2.  It  was  resolved,  that  the  fine  levied      ^  * 

to  the  barffainee  did  not  make  a  discontinuance  of  the  remainder  leVied  by  the 

to  John  Cheyny,  because  it  did  not  touch  or  displace  his  remain-  tenant  in  tail 

der,  and  no  e)»tate  of  freehold  passed  by  the  fine,  but  the  fine  with  *^*^  *^®  ^i*" 

proclamations  corroborated  the  estate  of  the  bargainee  {b) ;  and  d?d°not  nuOLe' 

by  the  statutes  of  [c)  4  H.  ?•  c.  24.  and  32  H.  8.  c.  36.  made  his  a  discontlnn- 

estate  more  perdurable;  for  where  it  was  (having  regard  to  the  *"^»  ^"dth"^" 

estate  tail)  determinable  upon  the  death  of  the  tenant  in  tail,  now  estate  of  the 

it  is  not  determinable  till  tenant  in  tail  dies  without  issue,  but  if  bargainee 

the  (d)  fine  had  been  levied   before  bargrain  and  sale  enrolled,  it  Til^ii*"^.^ 
«     J   I  !•  •  /  \  •      ®  1      J   •      TT      1  *     notdetermin- 

had  been  a  discontinuance  (c) ;  as  it  was  resolved  m  rlynde  s  able  till  the 

case  in  the  Fourth  Part  of  my  Reports,  f.  70.  b.  but  in  the  [e)  tenant  in  tail 

•  case  at  bar  the  fine  operated  upon  the  estate  precedent,  which  jljf^g^*''*^''^ 

passed  by  the  bargain  and  sale,  and  is  guided  by  the  precedent         * 

estate,  and  no  conclusion ;  for  he  may  confess  and  avoid,  as  in  \^^  ^^  \^^ 

Co.  Lit.  3S2.  b.  Cro.  Car.  126.  S«l.  Moor  28.  220. pi.  359.  9  Co.  106.  a.  Post.  97.  a.  (e)  Co.  Lit. 
S62.  a.  572.  a.  b.  326.  a.  2  Inst.  519. 3.  Inst.  216. 1  Leon.  77.  213.9  Leon.  53. 157. 3  Leon.  10. 221. 
S27.  1  And.  170.  Popb.  108. 114.  3  Co.  77.  b.  78.  b.  79.  a.  86.  b.  87.  a.  b.  88.  a.  b.  89.  a.  90.  a.  b. 
91.  a.  4.  Co.  125.  b.  7.  Co.  32.  b.  9  Co.  104.  b.  105.  a.  b.  Cro.  El.  561.  8av.  85.  88.  Pahn.  255. 
Golds.  171, 172.  Plowd.  360.  b.  371.  b.  3  Bnlstr.  152.  Dy.  72.  pi.  3. 133.  pi.  2.  186.  pi.  68.  215.  pi. 
32. 224.  pi.  28.  264.  pi.  104  256.  pi.  9.  270.  pi.  22.  (d)  Cro.  Car.  218. 321. 1  And.  27.  113. 285,  286, 
S  And.  161.  O.  Benl.  13, 14.  Hob.  222.  Owen  69,  70.  Poph.  49.  Cro.  El.  917.  2  Inst.  671, 672. 
Godb.  218.  1  Leon.  6.  3  Leon.  1,  2.  Jenk.  Cent.  5.  51.  1  Bulst.  163.  2.  Bubtr.  34.  Moor  337, 338. 
680, 681. 1  Co.  120.  b.  (e)  4  Co.  91.  a.  Hynde's  case. 

(i)  It  is  now  settled  that  a  release  or  bar-  <<  of  law  on  this  head.  That  case  was  deter- 
gain  and  sale  by  a  tenant  in  tail,  will  convey  '*  mined  upon  another  eround,  overlooked  by 
a  base  fee,  voidable  by  the  issue  in  tail.  Ma-  "  the  learned  editor  of  Saunders,  that  the  lease 
chily.  C/arA:,  2  Salk.  6 19.  S.C.  sL.  Raym.  778.  ^  and  release  of  the  tenant  in  tail  being  with 
Goodright  v.  Meady  5  Burr.  1704.  Doe  v.  Ri-  **  warranty,  was  considered  to  woiiL  a  disconti- 
vers,  7  T.  R.  276.  And  vid.  the  Case  of  Fines,  <<  nuance,  and  therefore  the  entiy  of  the  issue 
5  Co.  84.  Vol.  II.  p.  227.  The  wife  is  clearly  "  wasnotcongeabie."  Such  certainljr  appears  to 
entitled  to  dower,  for  the  husband,  according  be  the  case  from  the  statement  of  it  in  Brooke's 
to  the  decisions  above  cited,  has  a  base  fee.  Abridgment,  Dow.  PI.  50.,  and  the  book  adds, 
Mr,  Seij.  Williams,  in  note  (3)  T\)ak  v.  Glat"  that  the  judgment  was  against  the  opinion  of 
cock,  1  Saund.  S61.  a.,  does  not  dispute  the  some,  for  it  seemed  that  the  release  with  war- 
general  principle.  But  inasmuch  as  the  wife  ranty  of  the  tenant  in  tail  is  only  a  grant  of 
qf  a  barsainee,  or  releasee  of  a  tenant  in  tail,  is  her  estate.  The  case,  as  reported  in  the 
defeated  of  her  dower  by  the  entry  of  the  is-  Year  Book,  24  £d.  3.  28.,  is  open  to  the 
sue,  he  questions  the  decision  in  Caily*s  case,  criticism  of  the  learned  Serjeant,  for  the  re- 
and  remarks,  <<  In  that  case  the  tenant  in  tail  lease  is  not  there  said  to  have  been  with  war- 
**  who  had  released  to  the  husband  of  the  d&>  ranty.  The  case  however  was,  no  doubt,  as 
^  inandant  in  fee,  was  dead,  and  the  demand  stated  by  Brooke.  Vid.  24  Ed.  5. 58, 59.  Fits. 
^  of  dower  was  against  the  issue  in  tail,  who  Ab.  Dow.  98. 

**  had  entered,  and  thereby  determined  the        (c)  For  then  at  the  time  of  levying  the  fine, 

^  estate  in  fee,  out  of  which  the  dower  was  the  conusor  would  have  been  tenant  in  tail  in 

^  claimed."  In  Mr.  Park's  Treatise  on  Dower,  possession,  which  it  is  necessary  he  should  be, 

p.  1 43.  it  is  observed  that  **  Margery  Callus  ease  in  order  to  work  a  discontinuance.  Doe  vJones^ 

*'  u  strictly  consistent  with  (he  general  principle  i  Bam.  &  Cress.  838«  S.  C.  8  Dow.  &  RyU  373* 
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3.  The  war-  6  R.  2.  (a)    Estoppel  UK     f  d.  It  was  objected,  that  where  by 

SS^Uie  re-  ^^  ^^^  feoffment  of  the  bargainee  the  remainder  of  J.  Cheyny  was 

mtind«r.  displaced  {b)  and  put  *  to  a  (c)  right,  so  as  the  warranty  in  the 

[  *  96  b*  ]  fine  descended  upon  John  Cheyny,  who  has  but  a  right,  and 
therefore  shall  bar  him :  it  was  unanimously  resolved,  per  toiam 
curiam,  that  this  {d)  warranty  should  not  bar  the  remainder  for 

1.  Because  divers  reasons.   1*  Because  every  warranty  ought  to  be  knit  and 

every  iprar-  annexed  to  an  estate,  for  every  warranty  {e)  has  its  essence  by 

be'knu'and^**  dependency  upon  an  estate;  and  in  this  case  at  the  time  of  the 

annexed  to  an  fine  levied  the  warranty  was  annexed  to  the  fee-simple  deter- 

estate.  minable  upon  the  death  of  the  tenant  in  tail  without  issue,  and 

(<i)  1  BaUtr.  to  the  reversion  in  fee,  but  did  not  extend  to  the  estate  of  John 

164.  Cr.  El.  Cheyny  in  the  remainder,  for  that  was  not  then  displaced  or  de- 

Estoppel  211  vested,  but  continued  in  him,  for  John  Cheyny  at  the  time  of  the 

SC0.74.  b.78.  fine  levied,  and  after,  was  seised  of  his  remainder.    Then  if  the 

fh\  r     r  warranty  nt  the  time  of  the  creation  of  it  be  annexed  to  an  estate^ 

i^.  9  Co.*io6.  ^^^  conusee  by  his  feofiinent  or  other  act  cannot  extend  it  farther 

a.  Jenk.  Cent.'  than  it  was  at  the  time  of  its  creation ;  and  therefore  when  the 

fVor     na  estate-tail,  to  which  the  warranty  is  annexed,  is  determined  by 

(O      o*      •  ii^Q  death  of  the  tenant  in  tail  without  issue,  the  warranty,  whioi 

(<i)  Jenk.  Cent,  had  its  essence  by  dependency,  is  also  {/)  determined,  for  theo 

'/\\  B  there  is  no  estate  which  wilt  support  it(D) :  and  therefore  it  was 

163.  I66.'&in.  agreed,  that  if  a  man  makes  a  gift  in  tail,  and  warrants  the  laod 

ft'a.  to  him  and  his  heirs,  and  afterwards  tenant  in  tail  makes  a  feoff* 

y^^lj?^^'  ment  in  fee,  and  dies  without  issue,  the  feoffee  shall  not  (g)  rebut 
385.a.iBol8tr.  the- donor  in  a  Formedon  in  the  reverter,  because  the  estate,  to 

166. 3  Co.  63.  which  the  warranty  is  annexed,  is  determined :  but  it  is  held  in 

(h)'oafut^^'  '^  ^'  ^'  ^**  ^  ^^'  ^^^'  ^^  *  ™*"  makes  a  gift  in  tail,  and  warraats 

385.  a.'  1  '  the  land  to  him,  his  heirs  and  assigns,  and  afterwards  tenant  in 

Bulstr.  166. 3  tail  makes  a  feoffment  in  fee  and  dies,  he  shall  rebut  the  donor 

Va'offh.*S88.  ^V  '^^ee  of  the  said  warranty  in  a  Formedon  in  the  reverter:  and 

Br.  Formed,  this  book  is  cited  by  Wilby  in  {h)  46  E.  S.  4.  b.  which  book  is 

^«*  ^^v-^^'  good  law,  if  it  be  intended  of  a  gift  in  tail  made  before  the  sta- 

Garrantie^s.  ^^^^  De  donis  conditionalibus,  for  then  the  warranty  was  annexed 

StathamGar-  to  an  estate  in  fee-simple,  and  the  donor  had  but  a  possibilitj  of 

/Tco^t  19  reverter,  which  might  be  barred  by  a  collateral  warranty.    PifA 

b.37o.*b.  *  *5  (0  Ass.  pi.  6.  and  Plow.  Com.  in  the  Lord  Barkley^s  case 

Plowd.  234.  a.  234<.  a.   But  when  a  man  makes  a  gift  in  tail  with  warranty  after 

Gwr^er^B^  the  statute,  this  warranty,  in  what  manner  soever  it  be  made. 

Assets  per  '  cannot  extend  to  bar  the  reversion  in  fee  ;  for  the  estate  to  which 

Descent  31.  the  warranty  extends,  is  determined  by  the  death  of  tenant  in 

Bripreroefsf.  tail  without  issue;  and  as  hath  been  said,  a  feoffment  or  other 

Br.  Serch^ar*  act  done  by  the  donee  subsequent,  shall  not  extend  the  warranty 

le  Roy  5.  Br.  further  than  the  estate-tail,  to  which  the  warranty  at  the  time  of 

ran.  52.  ^^  creation  of  it  was  annexed.    2.  It  is  a  maxim  in  the  law, 

C     97  a.  ]  jjiat  no  {k)  warranty  shall  extend  to  bar  any  estate  of  •  (/)  firee- 

fsamsudmin  ^^'^  ^^  inheritance  which  is  in  esse  in  possession,  reversion  or 

law  that  no  remainder  (and  not  displaced  and  put  to  a  right)  before  or  tt 

warranty  shall  the  time  of  the  warranty  made,  although  afterwards,  and  at  the 

any^estate  of  ^^™^  ^^  ^^^  descent  of  the  warranty,  the  estate  of  freehold  or  in- 

freehold  or  inheritance  which  is  in  este  in  possession,  reversion,  or  remainder,  and  not  disiUactJ 
and  put  to  a  right  before  or  at  the  time  of  the  warranty  made.  (k)  9  Co,  106.  a.  &>  UU 

327.  b.  (0  Co.  Lit.  3«7.  b.  388.  b.  9  Co.  106.  a.  1  Ander.  37, 38. 

(n)  Vid.  Hunt  v.  Bum,  I  Salk.  344.    Smith  v.  T^pidai,  3  Salk.  686.    Toaeh.  188. 
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heritance  be  dispkiGecl  and  devested  (e).    And  therefore  if  tbefe  W  Co.  Lit. 
be  father  and  son,  and  the  (a)  son  has  a  rent-service,  retitp-charge,  f^^'^^^'  m, 
^r  rent-seck,  or  common  of  pasture  issuing  out  of  certain  land,  sea.  b. 
•upd  the  father  releases  to  the  tenant  of  the  land  with  warranty  ^^)  Co.  Lit. 
Mild  dies,  it  shall  not  bar  the  son,  for  of  the  rent  or  common  the  ^^^\  q^^  ^,^^ 
30U  was  {b)  actually  seised  at  the  time  of  the  warranty  mode,  and  a. 
be  who  is  in  possession  need  not  put  jn  his  claim,  eirfier  to  avoid  ^)  si  Ass.  i3. 
a  fine  or  ccdlateral  warranty;  and  in  the  same  case,  although  the  nl]  Estate^ s«! 
son  after  the  warranty  made  was  ( c)  disseised  of  the  rent  or  com-  Br.  Garrant. 
moQ,  and  afterwards  the  father  dies,  that  shall  not  bar  him,  be-  ^j^'"'  ^^^^' 
irouae  the  warranty  ^t  the  tkne  of  the  creation  of  it,  did  not  extend  (/)  Co^Lit.  ' 
to  any  estate  of  freehold  or  inheritance  in  esse  at  the  time  of  its  38t.  b.^ 
O'eation ;  but  if  the  son  be  disseised  of  the  rent  or  common,  and  ^^^l^'^'  ** 
afirms  himself  to  be  disseised  by  (d)  bringing  of  an  assise  (f),  and  (k)  Statham 
afterwards  the  father  releases  with  warranty  and  dies,  there  the  Oarranty  s. 
.collateral  warranty  shall  ^b^r  the  son  of  his  rent  or  common,  be-  ^^^^[  ^  5 
cause  he  had  but  a  bare  right  at  the  time  of  the  warranty  made.  12  Asi.  i6.  44. 
•Vide  (e)  51  Ass.  p.  13.  (38.)  22  Ass.  p.  36.  41  Ass.  p.  6.  33  E.  ^»J^-^-  «95- 
S*  Garranty  74.    So  if  {/)  my  collateral  ancestor  releases  to  my  155  ^eg,*!^*' 
tenant  for  life  and  dies,  it  shall  not  bind  me,  because  the  rever-  Babt.i64.i  66. 
tion  continues  in  my  person ;  but  if  my  tenant  for  (g)  life  be  dis-  ^tatham  Oar. 
•eised,  and  my  ancestor  releases  to  the  disseisor  with  warranty,  p'j^.  pe^iil^ 
and  dies,  it  shall  bind  me,  because  as  well  the  estate  of  the  tenant  a.  Br.  Esuite 
for  life,  as  my  reversion,  was  devested  out  of  me  at  the  time  of  ^^*  ^^j*  ^'^* 
ijbe  warranty  made,  and  with  this  (A)  (43.)  45  E.  3*  3.  21.  b.  &  Br.GamD.io. 
£1  H.  7.  11*  a.  agree. 

4.  It  was  clearly  resolved,  that  a  warranty  cannot  (/)  enlarge  4.  A  warranty 
an  estate.  22  H.  6. 15.  b.  19  H.  6. 73.  b.  20  H.  6. 73.  2  H.  4.  cannot  enlarge 
13.  a.   43  E.  3.  17.  b.    43  Ass.  p.  42.     Fide  12  Ass.  p.  17.    12  "*®*^^'®- 

E.  4.  Tail  3.  21  E.  4.  16.  b.   44  E.  3.  10  b.  44  Ass.  Bassing- 
born's  As^'se. 

5.  It  was  resolved,  that  the  feoffment  of  the  conusee  was  no  5.  The  fnofT- 
discontinuance  (k)  of  the  remainder  of  JohnCheyny,  so  that  his  '"®"*  ^^^^^ 
entry  shall  be  tolled,  for  none  can  discontinue  the  remainder  or  no  discontinu. 
reversion,  but  he  only  to  whom  the  land  was  entailed :  and  there-  ance  of  the 
fore  if  tenant  in  tail  grants  totum  statum  suum  to  one,  and  he  ^e^^**"*'®''  ^^ 
makes  a  feofiment  in  fee,  it  shall  not  toll  the  entry  of  him  in  the 
remainder  or  reversion. 

*  6.  It  was  resolved,  that  if  the  (/)  collateral  warranty  should  [  *  97  b.  ] 
bifid,  that  it  might  be  well  given  in  evidence,  and  found  by  the  6- I^^e  col- 
jury  (a),  although  some  opinions  obiter  be  to  the  contrary  in  22  ranty  shonfd 
Ass.  p.  37.  &  7  H.  5.  6.  a.  Vide  34  E.  3.  tit  {m)  Droit  29.  For  bind,  it  might 

be  itiven  in 
evidence.  (Jk)  1  Bolstr.  163, 164, 165.  Moor  38.  220.  pL  S59.  Cro.  Car.  156.  SSI.  Co.  Lit. 

53f .  b.  Antea  96.  a.  (f)  1  BtUstr.  165. 167.  Co.  Lit.  227.  a.  285.  a.  2  Roll.  690.  (m)  34  £.  3.  Fitz. 
Drcut  29. 

1 1  * 

i)  In  Hunt  v.  Burriy  1  Salk.  S45.,  Powel,  J.  said  to  be  out  of  posseuion  of  a  rent  or  com- 

d  that  there  might  be  a  discontinuance,  mon,  &c.;  for  a  man  cannot  be  disseised  of  a 

which  turns  the  estate  to  a  right,  and  yet  does  rent,  &c.  except  at  his  election ;  and  disseisin 

not  take  away  the  right  of  entry,  and  that  a  at  election  is  merely  a  supposition  for  the  sake 

warranty  might  bar  when  the  reversion  was  of  the  remedy  bv  assize.    Now  by  stat.  4  and 

only  displaced  and  turned  to  right,  though  the  5  Anne,  c.  16.,  all  collateral  warranties  by  any 

~~^t  of  entry  was  not  taken  away.    Vid.  Ste^  ancestor,  who  has  no  estate  of  inheritance  in 

n  y.  Britridge^  1  Ley.  37.  S.  C.  1  Sid.  8 J.  possession  of  the  lands,  tenements,  &c.  war- 

rm.  36.  Touch.  187.  ranted,  are  void  against  the  heir. 
[j)  Without  an  assize,  the  son  shall  not  be        (g)  Acc.  Smith  y.  Tyndat^  2  Salk.  685. 

YOL.  Y.  H   H 
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(a)i  Roil.6^.  although  a  collateral  warranty  (a)  ffives  not  a  right,  yet  in  law  it 
m  Doct.*pl.  ^^^^  *"^  binds  a  right,  and  theremre  may  be  given  in  evidence; 
85  2Saik.  685.  and  eo  potitis^  because  now  in  {b)  EjectioneJimKBy  and_othei^per- 

1  Salk.  f45.  ~  ~ 


<c^l  Rnht. 
167.  Doct.  pi. 
185. 
d)  1  Co.  ISO. 


i: 


Upon  error 
broDght,  the 
jadgment  iivas 
affirmed. 


sonal  actions,  it  cannot  be  pleaded  by  way  of  bar,  15  E.  4.  Entre 
42.  20  H.  7.  4.  a.  1  H.  7.  12.  a.  21  H.  7.  82.  a.  3  E.  4.  4.  b. 
8  E.  4.  19.  21  E.  4.  82.  b.  22  E.  4.  4.  a.  b.  S  H.  6.  «7. 36.  b. 
20  H.  Q.  44.  a.  b.  35  H.  6.  Trespass  160.  27  H.  8.  22.  b.  And 
that  a  collateral  warranty  may  be  given  in  (c)  evidence,  and  found 
by  the  jury  upon  not  guilty  pleaded  in  ejectione  Jirma^  appean 
in  the  First  Part  of  my  Reports  in  (J)  Chudleigh's  case;  And 
according  to  these  resolutions  in  Trin.  9  J<ic.  226r^t5,  Judgment 
was  given  for  the  defendant.  Whereupon  the  plaintiff  broof^ 
a  writ  of  error  upon  the  new  statute  in  the  Exchequer-chamber; 
where  it  was  resolved  in  this  very  term  by  all  the  Justices  of  the 
Common  Pleas,  and  Barons  of  the  Exchequer,  that  the  judgment 
(e) Co.  Lit.  1.  g'^'cn  by  the  Judges  of  the  King's  Bench  should  be  affirmed; 
b.  and  that  the  warranty  did  not  bind  the  remainder  of  John  Cheyny, 

for  the  reasons  and  causes  before  recited  without  any  great  dip 
ficulty.  'Nota^  reader,  every  (e)  estate  descendible  to  the  heir, 
is  either  an  estate  of  inheritance,  or  an  estate  of  freehold;  an 
estate  of  inheritance  is  either  fee-simple  or  fee-tail ;  an  estate  of 
iS8.°Htttt'."60.  fee-simple  is  either  an  estate  of  inheritance  absolute  and  ind^ 
2  Leon.  114.      terminable,  as  where  lands  are  given  to  a  man  and  his  heirs,  he 

has  such  a  pure  and  absolute  estate  which  can  never  determine; 
or  a  fee-simple  determinable,  and  that  is  in  two  manners,  sc 
either  expressly  derived  out  of  an  absolute  and  pure  estate  in  fee 
simple,  or  implicit,  and  derived  out  of  an  estate-tail;  out  of  an 
absolute  estate  in  fee  also  in  two  manners.  First,  by  conditioD, 
as  upon  mortgage,  and  that  is  called  a  fee- simple  conditionaL 
Secondly,  by  limitation,  as  if  A.  enfeoffs  B.  oFthe  manor  of  D. 
to  have  and  to  hold  to  him  and  his  heirs,  so  long  as  C.  has  hein 
^•^  ^u  h*?^«*  ^^  '^'s  body,  and  that  is  called  a  fee-simple  limited  and  qualified; 
Yeiv.  9.PI0W.  A"^  i"  both  these  cases,  the  whole  estate  in  the  land  is  in  the 
/>56.  b.iBiilst.  feoffee;  and  therefore  no  {f^  remainder  or  reversion  can  beex- 
i^K*?h'^ft7"^^  pectant  upon  either  of  them;  implicite  and  derived  out  of  an 

estate-tail,  as  in  the  case  at  bar;  when  tenant  in  tail  bargains 
and  sells  the  said  messuage  by  deed  indented  and  enrolled  to 
William  Higham  and  his  heirs,  and  afterwards*  levies  a  fine  to 
him  and  his  heirs  with  proclamations,  he  has  an  estate  in  fee- 
simple,  as  long  as  the  tenant  in  tail  has  heirs  of  his  body,  derived 
out  of  the  esUite-tail ;  and  this  is  a  more  inferior  and  subordinate 
estate  in  fee-simple  than  the  other  two  aforesaid,  for  upon  /Afs  a 
remainder  or  reversion  may  be  expectant;  and  yet  in  {g)all  these 
cases,  he  who  has  any  such  estate  of  inheritance  may  plead,  that 
he  is  seised  of  the  land  in  his  demesne  as  of  fee  without  shewing 
the  beginning  of  his  estate,  as  well  when  he  has  a  fee-simple  de- 
rived out  of  an  estate-tail,  as  a  fee-simple  conditional  or  limited. 

they  were  seised  in  their  demesne  as  of  fee  without  shewing  the  beginning  of  their  estate. 

Ofdescendi'  An  estate  of  freehold  descendible,  in  like  manner  is  either  ex- 
ble  frceho  ds.  p^^gsed  or  implied ;  expressed,  as  if  a  man  demises  land  to  one 
(i)Co.  Lit.  41.  and  his  heirs  (A)  during  the  life  of  J.  S.  or  tenant  for  life  grants 
l>*  his  estate  to  (/)  one  and  his  heirs;  in  these  cases  the  lessee  or 

grantee  has  an  estate  of  freehold  descendible^  bul  no  estate  of 


Of  estates  of 
inheritance. 

(/)  Co.  Lit. 
18.  a.  Palm. 


t  Roll.  Rep. 
S16.220. 
Vanghan  S69. 
S  Roll.  791. 
Plow,  f  3,5.  a. 
SS«.  b.  248, 
499.  a. 

{$)  Doct.  pla. 
J87.  Cart.  211. 
Lit.  sect.  739. 
(A)l  Co.  140. 


3  Kcb.  487. 
Dyer  253.  pi. 
99,  100.  Co. 

[  •  98  a.  1 
Lit.  239.  >1 10. 
1».  Fit*.  Ac- 
count 56.  Cr. 
Jac  282.  2 
Roll.  66.  Moor 
726. 

All  tenants  in 
fee  simple 
whether  con- 
ditional or 
limited,  may 
plead  that 
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inheritance,  for  he  shall  be  punished  (a)  for  waste  and  he  in  re-  1^^J?°V^*^'*^' 

version  or  remainder  shall  enter  for  forfeiture,  and  his  heir  shall  ^'hoII.  me.e' 

not  have  his  (b)  age;  for  he  in  a  manner  is  but  a  special  occU"  Co. .'^7.  b.  2 

pant{H);  nor  shaU  he  be  in  respect  thereof  charged  as  heir  in  Jjj*^*  ^^; 

an  action  of  debt ;  u;nplicit^,  as  where  in  the  case  at*  bar  tenant  555.  i,/ 

in  tail  bargains  and  sells  the  land  to  William  Higham  and  his  (/')  Dyer  321. 

heirs,  he  has  an  estate  descendible  and  determinable  upon  the  ,^3^*^'  ^  AuU.' 

death  of  the  tenant  in  tail,  and  yet  he  has  a  better  estate  than  21.' 

the  other  has,  for  he  shall  not  be  punished  for  waste  (c) ;  or  if  he  (<?)  1  Balst. 

makes  a  feoffment  none  shall  enter  for  the  forfeiture,  and  his  wife  ^^'^' 

shall  be  (d)  endowed  determinable  upon  the  death  of  tenant  in 

tail ;  and  yet  {e)  you  pleaders  look  well  to  it,  that  in  such  case  How  to  plead 

you  do  not  begin  your  plea,  that  the  bargainee  in  such  CRse^/iiit  fre^hofd^***** 

seisitus  in  dominico  suo  ut  defeodoj  but  {f)  the  sure  way  is  to  plead 

the  special  matter,  and  to  aver  the  life  of  the  tenant  in  tail.  3  co.'ai.^b!  ** 

And  so  you  will  the  better  understand  your  books,  s,  Litt.  3.  Cart.  210. 
b.  cap.  Tail,  &  cap.  Garranty,  7  £.  4.  12.  9  E.  4.  26.  a,  15  Ed.  («)Cart.«09. 
4.  8.  2  H.  4.  13.  21  H.  7.  4.    18  E.  3.  12.    13  H.  7.  10.   18  H.  ^I^  ^er***'"* 
8.  3.  b.    11  H.  4.  42.  7  H.  4.  46.   8  H.  4.  15.   17  E.  3.  48.   19 
E.  3.  Account  56.   33  Ass.  Pla.  17.  27  Ass.  Pla.  31.   22  H.  6. 
83.   39  E.  3.  25.   22  E.  5.  19-    27  H.  8.  20.    ♦  21  H.  8.  titulo    [  *  98  b.  ]  . 
Estates  28,  50.   8  El.  Dy.  253.   24  Ed.  3.  28.  b.   9  Ed.  4.  19. 
Plowden's  Ck>mmentaries  in  Walsingham's  case,  55b. 

And  I  conceive  that  in  the  case  at  bar,  the  remainder  of  John   Difference  b^ 
Cheyny  by  the  feoffment  of  the  conusee  to  Edward  Stanhope  and  J^enT'of  the 
his  heirs  was  not  displaced,  nor  put  to  a  right ;  for  the  conusee  conusee  and 
had  a  fee-simple  determinable  upon  the  death  of  Henry  Lord  ?^  ^^^  tenant 
Cheyny  without  issue  of  his  body,  and  when  he  made  the  feoff-  ' 

nient  his  determinable  fee-simple  in  possession,  and  his  absolute 
fee-simple  expectant  upon  the  estate-tail  of  John  Cheyny  in  the 
remainder  shall  pass,  and  shall  not  devest  the  remainder  of  John 
Cheyny :  for  the  feoffment  which  in  himself  is  not  tortious,  can-  (/r)  Co.  Lit. 
not  be  tortious  to  another.    But  where  tenant  for  life,  or  tenant  •^?^'  a.53E.3. 
in  tail  makes  a  feoffment,  the  feoffment  in  itself  is  tortious ;  for     *"^*°*y  ^  • 
tenant  for  life  or  in  tail  cannot  give  in  fee,  and  therefore  the  feoff 
ment  itself  is  tortious;  and  in  case  of  an  estate  tail  is  tortious  as 
to  its  issues :  but  when  he  who  has  a  fee-simple,  although  it  be 
determinable,  makes  a  feoffment  in  fee :   he  who  has  the  fee- 
simple,  gives  a  fee-simple,  and  thereby  he  doth  no  wrong  to  his 
heirs,  and  by  consequence  no  wrong  to  him  in  the  remainder. 
Also  the  estate-tail  by  the  said  fine  is  utterly  barred,  and  a  new 
estate  in  fee-simple  created. 

Nota  also,  reader,  there  are  some  titles  to  which  a  [g)  warranty  There  are 
doth  not  extend,  as  the  title  in  case  of  discharge*,  condition  upon  J^jJeh^^  war- 
mortgage,  &c.  mortmain,  consent  to  ravisher,  and  the  like,  be-  ranty  docs  not 

extend. 

(h)  By  29  Car.  2.  c.  3.,  and  1 4  Geo.  2.  c.  20.  chargeable  in  the  hands  of  the  heir  if  it  should 
an  estate  pur  autre  vie  is  devisable  by  a  will  in  come  to  him  hy  special  occupancy  as  assets  by 
writing,  signed  by  the  devisor,  or  bv  some  descent ;  and  in  case  there  should  be  no  spe- 
edier person,  and  in  his  presence,  and  by  his  cial  occuf^nt,  it  shall  go  to  the  executors  or 
expressdirection,attestedand  subscribed  in  the  administrators,  and  be  assets  in  their  hands, 
presence  of  the  devisor  by  three  or  more  wit-  Vid.  Ripley  v.  Waterworth,  7  Ves.  443. 
nesses ;  and  if  no  such  devise  is  made,  it  is 

[  *  Q.  If  instead  of  the  word  ducharge  it  should  not  be  eichange.]    Note  to  former  Edition* 
Yid.  Co.  Ldt.  389  a.  Com.  Dig.  Garranty  G. 
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cause  for  these  no  action  lies,  in  which  there  can  be  voQcher  or 

rebutter,  neither  can  a  descent  toll  the  entry  in  such  cases :  and 

they  continue  in  such  plight  and  possession  as  they  were  by  their 

original  creation ;  and  they  by  no  act  can  be  displaced  or  devested 

out  of  their  original  essence.     Vide  34  E.  3.     Garranty  72.    A 

Co.  Lit.  ?89.  a.  Collateral  warranty  shall  not  bar  a  title  of  dower,  for  that  con- 

(a)  Cro.  Jdc.     tinues  the  essence  according  to  the  original  creation  :  and  yet 

Co.  Lit. 32(i. a!  ^^^  ^^^^  ^"  action  is  given;  and  therefore  there  is  a  difference 

6  E.  «.Dowir    between  a  collateral  warranty,  and  a  fine  levied,  and  five  years 

[  *  99  n.  ]    passed ;  *  for  upon  a  fine  and  five  years  passed  all  the  said  titles 

if^'  ^^  ^'I  r     ^^^  bound;  and  the  title  of  (a)  dower  also,  if  an  action  be  not 

Car.  201. 9  Co!  brought  within  the  time  prescribed  by  the  statute,  w<fc  Plow. 

140.  b.  8  Co.     Com.  373.  a. 

7«.  b.  Dyer  72. 

pi.  5. 224.  pi.  28.  2  Co.  93.  a.  10  Co.  49.  b.  1  Roll.  Rep.  160.  3  Inst.  216.  Moor  53.  2  RoIL  Rep.  69. 

409.  Goldsb.  184.  3  Leon.  50.  221.  Palm.  235. 


B  E  A  W  F  A  G  E'S    CASE, 


Mich.  10  Jacohi  1. 


Bbawfage's      Since  the  stat.  23  H.  6.  upon  vl  fieri  facioM  delivered  to  the  sherifl^  hemty 
P^^f  X   99  b  ^^^  ^  bond  of  the  defendant  to  pay  the  money  into  Court  at  the  return  of 

the  writ. 

Such  bond  is  not  within  the  statute  23  H.  6.,  for  that  statute  extends  only 
to  such  bonds  which  any  in  his  ward  makes  to  the  sheriff*;  but  is  good  st 
common  law. 

Nota.  *  Exposition  of  the  clause,  that  if  any  of  the  sheriffs,  &c  take  aoy 
obligation  in  other  form  by  colour  of  their  office,  it  shall  be  void.* 


(a)  Cro  El.  66.  I^  ^^^'s  term  it  was  moved  at  the  bar  in  the  case  of  one  Beaw- 

by.25.  pi.  fage,  if  the  Sheriff  who  has  a  Fieri  facias  may  take  a  bond  of 

119!  pl.X'jfi^  ^^^.  defendant  to  pay  the  money  into  Court  at  the  return  of  the 

4. 324.  pK  32,  writ ;  and  the  doubt  which  was  conceived  upon  it,  was  upon  the 

33. 364.  pi.  29.  general  words  of  the  act  of  {a)  23  H.  6.  cap.  10.    And  if  any  of 

Fits.bbliga.4w  ^^®  ^^*^  SheriflFs,  or  other  officers,  or  ministers  aforesaid,  take 

Br.6bUii;a.37.  any  obligation  in  other  form,  by  colour  of  their  ofiBces,  that  it 

S**^^65^^a  ***  ^^  ^^'^*  *"^  ^^^^  ^^"^  ^°  P*y  ^®  money  into  Court,  &c.  is  in 
Rast.  Sheriffs    otiier  form  than  the  statute  prescribes,     f  But  upon  considera* 

25. 1  Leon. 

132.  2  Leon.  78.  107.  118.  3  Leon.  208.  228. 1  Roll.  Ken.  40. 169. 2  Roll.  Rep.  201.  Savil.  81.  Latch. 
23.54.143.  O.  Bendl.  110.  Ijoncs  65.  Huft.  70.  3  Inst.  194.  1  Roll.  537.  Moor  S47.  Owen  90. 
Goldsb.  54. 66,  Cro.  Car.  i;87. 309.  448.  1  Keb.  391.  Nov.  33.  76. 172, 173.  3  Keb.  191.  t  Asden. 
Godby,  136.  122.  Hetl.  25. 175.  F.N.B.  251.  b. 
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tion  of  all  the  parts  of  the  said  act,  it  was  resolved,  that  such 
bond  was  not  made  void  by  the  said  act,  and  therefore  co/uerenlia 
provisionum  actus  pracT  est  ohservanda.  First,  (as  to  this  matter) 
it  is  enacted,  that  Sheriffs,  &c«  shall  let  out  of  prison  all  persons 
arrested  by  them,  or  in  their  ward  by  force  of  any  writ,  bill,  or 
warrant,  in  any  action  personal,  or  for  cause  of  indictment  of 
trespass,  upon  reasonable  surety  of  sufficient  persons  having  suf^ 
ficient  within  the  counties  where  such  persons  are  so  let  to  bail, 
to  keep  their  days,  &c.  (except  persons  in  execution  by  Capiat 
ttilagat\  ExconC  cap\  surety  of  peace,  and  persons  committed  by 
the  special  command  of  any  Justice,  and  vagrants).  The  second 
clause  is,  that  no  Sheriffs,  &c.  shall  take,  or  cause  to  be  taken 
or  made  any  obligation  for  any  cause  aforesaid,  or  by  colour  of 
♦their  office,  but  (a)  only  to  themselves,  of  any  person  nor  by  any  [  ♦  loo  a.  ] 

Eerson  which  shall  be  in  their  ward  by  the  course  of  the  law,  but  (a)  Plowd.  68. 
y  the  name  of  their  office,  and  upon  condition  written,  that  the  ■'-  ' 
prisoners  appear  at  the  day  contained  in  the  said  writs,  bills,  or 
warrants,  and  in  such  places  as  the  said  writs,  bills,  or  warrants 
require.    (Then  comes  the  said  clause :)  and  if  any  of  the  said 
Sheriffs,  &c.  take  any  obligation  in  other  form  by  colour  of  their 
offices,  that  it  shall  be  void.     So  that  the  first  branch  contains 
the  clause  of  the  precept  and  commandment  to  Sheriffs,  that 
they  shall  let  prisoners  to  bail,  who  were  arrested  in  personal 
actions,  &c.  which  the  Sheriff  could  not  do  before  this  act,  as 
appears  by  (A)  2«  H.  6.  46.  a.  b.    19  H.  6.  43.  a.   21  E.  4.  77.  (6)F.N.B. 
b.  F.  N.  B.  (25.)  251.  a.  b.    The  second  branch  contains  the  ^i^'^I' 
form  of  the  bond  by  which  he  shall  be  let  to  bail :  the  third,  the  piol^'[  er!  a. 
penalty,  if  the  Sheriff  do  not  observe  the  form  prescribed  by  contr&note(8> 
the  statute,  so  that  upon  the  coherence  and  dependency  of  the  ^^^teme 
branches,  the  later  words,  although  they  are  general,  shall  extend  jjonnm^t 
only  to  the  precedent .  branch,  sc.  of  bonds  taken  of  those  who  Saand.  6i.  g. 
are  in  their  ward  (a).    And  according  to  this  resolution  it  hath 


(a)  The  sheriff  has  no  authority  to  take  a  it  be  made  to  him  by  the  name  of  his  office; 

bond  for  the  appearance  of  persons  arrested  and  thirdly,  that  it  be  conditioned  for  the 

by  him,  under  process  issuing  upon  an  indict-  defendant's  appearance  at  the  return  of  the 

ment    at  the  quarter-sessions  for  a  misde-  writ,  and  for  that  only.    CoUon  v.  Wale^  Cro. 

meanour,  but  only  a  recognizance  for  their  Eliz.  862.    If  therefore  the   bond   be  not 

appearance.    Bengou^h  v.  Rossiier,  4  T.  R.  made  to  the  sheriff^  or  be  not  made  to  him 

505.  affirmed  on  error,  S  H.  Black.  418.   And  by  his  name  of  office.  Thrower  v.  Whetstone^ 

the  sheriff  cannot  take  bail  on  an  attachment  Dyer,  119  b.  120  a.   Guybon  v.  WMUtott,  Cro. 

for  a  contempt,  though  a  judge  at  his  cham«  Eliz.  800.    Xirkebridge  v.  Wilson,  2  Lev.  125. 

bers  may.  Anon.  1  Strange,  479.  Field  v,  Wo"  Palm.  378.  Fort.  371.,  or  if  it  be  single,  with- 

terkouie.  Com.  Rep.  264.    Bail  bonds  on  an  out  any  condition  ataJl,  ib.  or  with  animpos-. 

attachment  out  of  Chancery  are  neither  com-  sible  condition,  Graham  v.  Crawfhaw,  3  L*ev« 

pellable  to  be  taken,  nor  prohibited  by  the  74.,  as  if  the  bail  bond  is  taken  where  the 

statute,  but  they  are  good  at  common  law,  original  process   is  returnable  at  a  day  out 

Morris  v.  Hayward^  6  Taunt.  569.    S.  C.  2  of  term.     MUh  ▼.  Bond^  Stranwe,  399.  S.  C. 

Marsh.  280.  An  attachment  for  non-payment  Fort  Z^Z,  Samuel  v.  Evans,  2  T.  R.  569.,  or 

of  money  into  court  is  in  the  nature  of  mesne  if  the  condition  be  not  for  the  defendant's 

process,  and  it  would  seem  that  a  bail  bond  appearance,  or  if  it  be  for  that  and  something 

taken  by  the  sheriff  would  not  be  void.  Lewis  else,  as  to  appear,  and  also  to  pay  rent,  Jdos- 

V.  Morland,  2  B.  &  A.  56.   Phelips  v.  Barret,  del  v.  Middleton,  1  Vent.  237.  S.  C.  T.  Raynb 

4  Price,  25  contr^  222.,  and  the    references  supi^  it  is  void 

Respecting  the  form  of  a  bail  bond  three  by  the  statute.    The  bail  bond  is  void  if  it  if 

things  are  to  be  observed ;  first,  that  it  be  executed  before  the  condition  is  filled  up. 

made  to  the  sher^  himself;  secondly,  that  Powell  y.Duff,  3  Camp.  181.  And  if  the  b<md 
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been  adjudged  in  this  Court  Trin.  34  E.  rot.  1656.  in  debt  bj 
Duustn  Dawson  Sheriff*  of  B.  against  Bur  man  upon  a  bond,  the  defendant 

jBurman  cited     P'^^^'^^  ^'*®  Statute  of  23  H.  6.  arjd  shewed  that  one  K.  recovered 

debt  and  damages  against  him,  and  sued  out  a  writ  oi  Fieri  facias 
against  him  directed  to  the  Sheriff*  of  B.  and  that  he  made  the 
bond  to  the  plaintiff^  for  the  execution,  and  that  the  bond  was 
void  by  the  said  act;  upon  which  the  plaintiff^ demurred.  And 
(a)Ander.267.  it  was  resolved,  first,  that  the  said  (a)  bond  was  not  within  the 

said  statute  because  the  statute  cxten(is  only  to  such  bonds,  which 
any  in  his  ward  makes  to  him  (b).    Secondly,  that  the  bond  was 

18  taken  by  the  shcrifT  after  the  return  of  the  was  meant,  before  the  king  in  Court,  and  not 

writ,  it  is  void.  PuUein  v.  JBenton,  1  L.  Raym.  before  the  king  in  person.     ShuttlcwoHk  ▼. 

352,    T/tompson  v.  Hock,  4  M.  &  S.  538.    If  a  PUkington,  2  Strange,  1 155.     So  a  conditioD 

bond  is  void  by  the  stat.  23  H.  6.,  the  statute  in  the  bond,  taken  in  an  action  b^  original,  to 

being  a  public  act,  need  not  be  pleaded ;  Samuel  appear  before  the  king  at  Westminster  is  snf- 

V.  Evans,  2  T.  R.  569.,  but  the  special  matter  ficient.  Jones  v.  Siordy,  9  East,  S5.  But  where 

roust  appear,  bv  some  means  or  other,  upon  the  writ  was  to  appear  before  his  majesty*! 

the  record ;  if  it  be  shewn  in  the  declaration,  justices  of  the  bench  at  Westminster,  and  toe 

or  if  it  appear  on  craving  oyer  of  the  bond,  condition  was  to  appear  before  the  king  it 

the  defendant  may  demur,  or  move  in  arrest  Westminster,  the  variance  was  held  fatal,  for 

of  judgment;  it  is  sufficient  if  it  appear  on  any  they  are  different  Courts.     Renalds  v.  SwiHk, 

part  of  the  record.    Samuel  v.  Evans,  2  T.  R.  6  Taunt.  551.  S.  C.  2  Marsh,  258.     Vid.  Iwh 

675.    In  Thompson  v.  Rock,  ttbi  sup.,  it  was  pey  v.  Taylor,  3  M.  &  S.  166.  Mill  v.  PolUm, 

held  that  upon  a  plea  of  non  est  factum,  the  7.  Taunt.  271.  S.C.    1  B.  Moore,  19.  Serj. 

defendant  may  shew  at  the  trial  that  the  bond  Williams'    Note  (3)    Posteme  v.  Hanum,  2 

was  dated  and  executed  on  a  day  subsequent  Saund.  59. on^f  note  (c)  p.  178. 

to  the  return  of  the  writ;  but  vide  note  (c).  The  statute  does  not  extend  to  sudioUi^ 

Whelpdale*s  Case,  vol.  iii.  p.  243.   If  the  bond  tionsasaregiventoorforthebenefitoftheplaiD- 

be  substantially  good,  it  cannot  be  avoided  for  tiff.  Therefore,  where  an  attorney  uDdertakesto 

any  trifling  informality,  or  variance  of  the  appear  for  the  defendant,  he  is  bound  to  dose, 

condition  from  the  writ,  in  the  description  of  and  the  Court  will  enforce  a  performance  of  hb 

the  plea,  or  of  the  time  or  place  of  appearance,  contract  by  attachment,  though  his  undertik- 

Thus  when  the  writ  was  to  answer  the  plain-  ingbe  not  m  the  formprescribed  by  the  statute, 

tiff  in  a  plea  of  debt  for  three  hundred  and  Rogers  \.  Reeves,  iT.  R.  122.  Also  a  promise 

twenty  pounds,  or  in  a  pica  of  trespass  with  to  the  plaintiff  to  pay  10/.  in  consideration  of 

an  ac  etiam,  and  the  condition  was  to  answer  being  discharged  from  the  custody  of  the  sbe- 

the  plaintiff  in  a  plea  of  debt  or  trespass  gene-  riff,  is  not  void.  MUward  v.  Clark,  Cra  Elix. 

rally,  or  without  mentioning  the  plea  at  all,  1 90.    And  a  promise  by  a  third  person  to  the 

the  variances  were  held  immaterial,  for  the  bailiff  on  the  plaintiff^s  part,  that  if  be  would 

statute  does  not  prescribe  any  strict  form  of  permit  the  pnsoner  to  tarry  out  of  prison,  to 

the  bond,  but  it  is  sufficient  if  the  bond  be  pay  the  debt,  has  been  held  to  be  binding, 

made  in  the  name  of  his  office,  and  that  the  Bensonv.  French,  1  Lev.  98.  S.  C.  1  Sid.  13S. 

condition  express  the  time  and  place  of  ap-  W'ld.  Rushant  y.Wate,T.Jone^  139.  Sot  bond 

pearance,  and  at  whose  suit ;  a  variance  in  other  given  by  a  third  person  to  the  plaintiff,  with  s 

circumstances  is  not  material.  Viiliers  v.  Hast'  condition  that  the  party  arrested  shall  either 

tngf ,   Cro.  Jac.  286.     Gardiner  v.  Dudgate,  give  approved  security  for  payment  of  ninety 

2  Show.  51 .  Kirkebridgc  v.  Wilson,  2  Lev.  1 23.  pounds,  or  render  his  body  to  prison  at  the  re* 

Grovenor  v.  Soame,  6  Mod.   122.   Rench  v.  turn  of  the  writ,  has  been  held  good.  HtM^» 

Britton,  10  ^od.  327.     Cudwell  v.  Dunkin,  Carter,  2  Mod,  304. 

T.  Jones,  137.  Owen  v*  Nail,  6  T.  R.  702.  (b)  In  an  action  on  a  bfdl  bond,  it  is  not 
Accordingly,  whehe  the  writ  in  trespass  was  to  necessary  to  state  that  the  defendant  in  the 
appear  before  the  King  at  Westminster,  and  original  action  was  arrested,  and  if  stated,  it 
tne  condition  was  to  appear  before  the  justices  is  not  traversable,  for  the  words  of  the  sts- 
of  the  King's  Bench  at  Westminster,  the  bond  tute,  4  Ann.  c.  16.  ^  SO.,  which  enable  the 
was  held  good.  Kirhridc  v.  Dyke,  2  Lev.  1 80.  plaintiff  to  take  an  assignment  of  the  bailboDd, 
S.  C.  1  Jones,  46.  Lawson  v.  Haddock,  2  Vent,  are  general  enough  to  include  the  case  wbete 
t37.  And  where  the  writ  by  original  was  re-  the  party  has  not  been  arrested ;  and  it  would 
tumable  before  the  lord  the  King,  wheresoever  be  attended  with  mischievous  consequence  to 
he  shall  then  be  in  England,  and  the  condition  set  aside  bail  bonds  taken  civilly^  without  ex- 
was  without  the  words  wheresoever,  &c,  the  posing  the  party  to  an  arrest.  Waikim  yf^P^tt' 
Court  held  the  bond  good,  saying  they  would  ry,  1  Strange,  444.  Haley  w,  FJUfgertH  ill» 
undlerstand,  that  by  appealing  before  the  king  649* 
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not  void  by  the  common  law;  whereupon  the  plaintiff  had  judg- 
ment.    And  the  like  judgment  was  given  in  this  Court,  *Mich. 
28  &  29  Eliz.  rot.  1502.  inter  Burwey  and  Ket  upon  bond  taken  ^^^^'p  ^-  ^^^ 
by  the  SheriflF/?ro  soltUione  pecunice  dehitcs  domhue  Regitue^  upon 
an  extent  out  of  the  Exchequer.    Nota^  reader,  where  it  is  said 
in  the  last  clause  of  the  act,  that  if  any  of  the  said  Sheriffs,  or 
other  ofRcers,  or  ministers  aforesaid,  take  any  obligation  in  oiher 
form  by  colour  of  their  ofRces,  that  it  shall  be  voiil.     It  is  to  be 
known  that  there  are  two  manner  of  forms,  sc,  forma  verbalis^  4* 
forma  legalis;  forma  verbalis  stands  upon  the  letters  and  sylla- 
bles of  the  act;  forma  legalis  is  forma  cssentialis^  and  stands  upon 
the  substance  of  the  thing  to  be  done,  and  upon  the  sense  of  the 
statute,  quia  notitia  ramorum  hujus  statiUi  non  in  sermonum  foliis 
sed  in  rationis  radice  posita  est.  And  according  to  this  distinction 
hath  this  branch  of  this  act  been  expounded;  and  therefore  in 
37  H.  6.  1.  a.  b.     If  the  (a)  Sheriff  takes  a  single  bond  of  one  /  \  pi  ^^ 
in  his  ward,  who  was  bailable,  it  is  void,  for  this  bond  wants  a.  67,  b  Br. 
•the  essential  form  prescribed  by  the  statute,  for  the  condition  [.  *  100  b.  ] 
prescribed  there  is  wanting,  which  is  part  of  the  substance;  so  i^et.  ii6.  Dy. 
there  {b)  Moile  said,  if  the  Sheriff  had  let  one  to  ball,  which  is  o^|P|;t^3.^''- 
excepted  in  the  statute  and  is  not  bailable,  and  had  taken  a  single  Fitz.  Obiigat. 
bond,  that  it  should  be  void,  quod  alii  justitiarii  concesserunt ;  *•  '^  P-  '*■•  s*  *>• 
for  by  the  exception  it  appears  that  it  was  not  the  intent  of  the  ^^  h?6.«.  b!' 
statute  that  they  should  be  let  to  \)ail,  and  so  the  bond  is  taken   Fitz.()biiga.4. 
in  other  ibrm  than  the  statute  intended.    And  I  conceive  that  (*?  \®'^'  ^^^' 
as  well  in  the  same  case  of  37  H.  6.  as  in  the  principal  case  of  Hob.  1 4.  God b. 
Dive  and  Maningham,  Plow.  Com.  67-    The  bond  which  hath  250,231.  Flow, 
condition  to  (c)  save  the  Sheriff,  &c.  harmless  (when  the  Sheriff  ^^-  ^-  ^^*  *>• 
against  law  lets  one  to  bail  who  is  not  bailable)  is  against  law,  (^ri)  l)yerS24. 
and  void  by  the  common  law:    and  herewith  agrees  William  pi.  32, 33.  2 
Wiseham's  case,  15  EL  Dy.  {d)  324.     And  in  (e)  7  E.  4..  one  .^f  i^jj^^g  ^ 
was  in  custody  of  the  Sheriff  by  force  of  a  Capias  directed  to  him  ce.  b.  7  E.  4. 
upon  an  indictment  of  trespass,  and  the  party  made  a  bond  to  5.  b.  Fitz.  Det. 
another  (by  the  nomination  of  the  Sheriff)  upon  such  condition  ^J*  ^^^^  ^*^* 
as  the  statute  prescribes  for  the  surety  of  the  Sheriff;  and  there 
it  is  held  that  the  bond  is  void,  because  the  act  prescribes  the 
bond  to  be  n:ade  to  the  Sheriff  himself,  and  that  is  part  of  the 
essential  form  (c).     So  if  the  Sheriff  adds  to  the  condition  that 
he  shall  be(y)  kept  without  damage  against  the  King  and  plain-  ^/)P*<>'^«^^' 
tiff,  &c.  that  shall  make  the  whole  condition  void  for  the  reason  (g)  Plow.  68. 
aforesaid.  So  if  the  Sheriff  or  gaoler  takes  a  bond  of  a  prisoner,  *•  *^« 
with  a  condition  to  be  a  true  prisoner  (d),  or  to  pay  for  his(g')  meat 
and  drink :  so  if  the  Sheriff  adds  another  thing  to  the  matter 

(c)  Accordingly,  an  agreement  in  writine  worth  v.  Spicer,  4  East,  568.  But  a  promise  by 

made  by  a  third  person,  with  the  sheriff's  of-  the  plaintiff  to  the  under-sherifi^  that  he  will 

ficer,  to  put  in  good  bail  for  the  defendant,  at  not  take  advantage  of  an  escape,  in  considera- 

the  return  of  the  writ,  or  surrender  his  body,  tion  of  his  delivering  the  warrant  to  a  parti- 

or  pay  the  debt  and  costs,  is  void.    Rogers  v.  cular  person  named  by  the  plaintiff,  is  binding. 

Reeves,  1  T.  R.  418.   Feathersion  v.  UtUchin-  Dabridgecourt  v.  Smalbrooke,  Cro.  Eliz.  178. 

#0N,  C'ro.  Eliz.  199.  and  vid.  JS^/t/Aman  V.  3far-  S.C.Owen. 

Htiy  2  Bulstr.  213.    So  also  an  undertaking  of  (o)  Such  bond  is  good,  if  not  given  for  ease 

an  attorney  for  the  appearance  of  a  defendant,  and  favor.    Lenthail  v.  Cooke,  1  Saund.  161, 

Parker  v.  England,  2  Smith,  52.    Fuller  v.  and  &i(iffNote(l)  t^.,  void  Kernel  y,  Elworthy, 

Prest,  7  T.  R.  109.,  or  that  he  will  give  a  bail  Latch.  143« 
bond  to  the  sheriff  in  due  Ume^  u  void.  Sedg' 
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prescribed  by  the  statute  as  to  pay  so  much  money  for  a  bone, 
eeLncasssr.  &c.  this  addition  makes  the  whole  bond  void,  for  it  is  taken  in 
other  form  (touching  the  substance  of  the  matter)  than  is  pre- 
scribed by  the  statute.    And  with  ail  this  agrees  Plow.  Com.  in 
Dive  and  Manningham's  case,  67)  68,  69*  But  in  Pascb.  97  EL 
Drury  v.  A.  B.  in  the  King's  Bench,  in  an  action  of  debt  brought  by  Sir  William 
A  ?^M      A      ^^U*  '^'^  Sheriff  of  the  county  of  Sufiblk,  upon  a  bond  of  fOl. 
withoniy" De    against  A.  B.  who  demanded  oyer  of  the  bond,  by  which  it  ap^ 
surety  is  {;ood.  pears  that  the  defendant  was  only  bound  in  it,  and  of  the  coo- 
^  ^h  i^*'d  "h'"  ^>^^o"9  which  was  that  one  More,  whom  the  said  Sheriff  had 
the  par"y  shall  arrested  by  the  force  of  a  Latitat  out  of  the  King's  Bench,  shoiild 
appear  io  per-  appear  in  person  at  the  day  contained  in  the  writ,  &c»  and 
«d  nV  ^nl^^^  pleaded  the  statute  of  «3  H.  6.  And  that  the  said  bond  was  taken 
dum,  is  good.    iQ  Other  form  than  the  said  act  prescribed,  &c.  upon  which  the 

plaintiff  demurred  in  law ;  and  it  was  objected  that  there  wore 
three  variances  from  the  form  prescribed  by  the  statute^  se.  one 
(a)  Cro.  Eiiz.  1"  the  bond,  and  two  in  the  condition ;  in  the  bond,  became 
67if.  808. 85S.  plaintiff  took  but  one  (a)  surety,  and  the  statute  prescribes  rea- 
Ja^^  ^6^r  sonable  surety  of  sufficient  persons  (in  the  plural  number)  having 
Carl  446*.  '  Sufficient  within  the  counties  where  such  persons  are  aa  let  to 
[  *  101  a.  ]  bail,  in  which  case  there  ought  to  be  two  sureties  at  least,  *  and 
s  Mad.  «S8.  here  is  but  one  surety,  and  the  (6)  plural  number  cannot  be 
b.  105."^/^^'  satisfied  with  the  singular;  and  so  against  the  words  of  the  act, 
PlowiL  69.  a.     for  the  more  and  the  more  able  the  sureties  are,  they  will  the 

rather  cause  him  who  is  bailed  to  appear,  and  thereby  justice 
will  proceed  with  more  expedition,  and  so  against  the  intention 
(c)  Plowd.  69.  of  the  statute*  And  with  all  this  agrees  the  opinion  of  Montague^ 
(d)C  Ell  Chief  Justice  of  the  Common  Pleas,  in  {c)  Dive  and  Manniiv* 
673. 776, 800.  bam's  case.  Also  in  the  condition,  first,  the  words  are,  that  tbs 
Noy.  S5.54.  prisoner  shall  appear  in  {d)  person,  where  the  words  of  the  statute 
Owen'^  ^^^  "  shall  appear*'  generally  (without  these  words  in  person). 

Goidsb.  54. 66.  ^*  That  he  shall  appear  at  the  day,  &c.  ad  respondendum  s  whereas 
SaT.  Bi.  t         these  words,  ad  respotidend^  are  more  than  the  statute  prescribe^ 
"•  ^®'  and  so  likewise  for  two  reasons  the  condition  varies  from  the  form 

(e)  37  H.  6. 1.    prescribed  by  the  statute,  and  by  consequence  the  bond  void,  as 

b!  Aatea'ioof    ^^  ^''®  ^^'^  cases  of  (^)  37  H.  6.  7  E.  4.  and  Dive  and  Manniofp* 
a.  U  *    ham's  case.     But  it  was  resolved  by  Sir  Christopher  Wray,  Sur 

Thomas  Gawdy,  and  the  whole  Court  of  King's  Bench,  that  the 
said  bond  was  not  made  void  by  the  said  act.  For  as  to  the  first, 
the  words,  ^^  upon  reasonable  surety  of  sufficient  persons,"  are 
(/)  Cr.  EI.  added  for  the  surety  of  the  Sheriff;  and  therefore  if  he  will  take 
Sosicr.Jac'  ^^^  i*f)  ^"^  suretVy  it  is  at  bis  peril,  for  he  shall  be  amerced  if 
f&6.  Cr.  Car.  the  defendant  doth  not  appear,  and  therefore  the  statute  doth 
446.  Plowd.  not  make  the  bond  void  in  such  ca8e(E);  for  the  said  branch 
Anteaioo.  b.'    which  prescribes  the  form,  requires  that  the  bond  shall  be  made 

to  the  Sheriff  himself,  &c.  by  name  of  his  office,  and  that  the 
prisoners  appear,  in  which  clause  no  mention  is  made  of  the 


(e)  So  though  a  replevin  bond  be  executed  only  one  surety,    the  Court  refused  to  let 

by  one  of  the  sureties  only,  it  is  nevertheless  aside,  even  on  payment  of  costs,  an  attachment 

available  by  the  sheriflT  against  such  surety,  which  had  bsued  against  him  for  not  briojang 

Austin  V.  Howard^  7  Taunt.  28.  327.  S.  C.  in  the  body.    Res  v.  Tke  Sber\ff^  of  JmSmL 

2  Marsh  352.  1  B.  Moore,  68.     But  where  a  2  Bing.  227. 
fheriff  had  taken  a  bail-bond,  executed  by 
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sureties ;  so  that  the  intent  of  the  act  was,  that  forasmuch  as  it  («)  Cro.  El. 

was  at  the  Sheriff's  peril,  to  leave  it  to  his  (a)  discretion  to  take  ^2*'®^^- 

oiie  or  more  for  his  indemnity,  and  perad  venture  it  will  be  better 

for  him  sometimes  to  take  one  who  is  sufficient,  than  two  others; 

and  although  the  surety  or  sureties  have  not  sufficient  within  the 

same  county,  as  the  statute  mentions,  yet  the  bond  was  good 

enough,  for  those  words  of  the  act.  as  to  this  point,  are  more  for 

counsel  or  direction  of  the  Sheriff  than  for  precept  or  constraint 

to  him,  and  that  for  the  safety  of  the  Sheriff:  for  if  the  defendant  a^^^'^**!!  ^' 

cannot  find  two  sufficient  sureties,  having  sufficient  within  the  lust.  lai.  50i. 

same  county,  the  Sheriff  is  not  bound  to  let  him  to  bail.     And  ^  Keb.  14A. 

this  resolution  airrees  with  the  old  rule,  sc*  quiUbet  potest  renun^  P/o'^^i?'  ?V. 

.  r        9   J1\        A  i'l  ll««  1  119.  HI.  Lit. 

Clare juri  pro  setntroducf  (o).  As  to  the  said  two  additions  to  the  Rep.4i.stuaf. 
condition  of  the  said  bond,  more  than  is  in  the  statutSe.     It  was  Cor.  46.  b. 
resolved,  it  is  true,  there  is  a  verbal  difference  from  the  form  pre- 
scribed by  the  statute,  but  none  in  substance  and  effect ;  for  he 
who  is  so  bailed  ought  to  appear  in  person,  for  so  much  ts  im- 
plied in  this  wohrd  of  the  act  (**  appear,")  and  therefore  at  the 
common  law  when  any  tenant  or  defendant  was  commanded  to  (c)8Co.68.b. 
(c)  appear  in  any  court,  he  ought  before  the  statute  thereof  made,  ^inlt'ilg^'*' 
in  all  cases  to  have  *  appeared  in  proper  person ;  and  therewith  r  •  jqi  ^^  -i 
agrees  (d)  F.  N.  B.  25.  and  the  books  before  cited,  so  for  the  F.N.B.  15.  C. 
same  reason  the  other  addition  is  not  material,  for  he  who  ought  Cawley  i64. 
to  appear,  ought  to  appear  ad  respondend^j  Sf  [e)  parum  differunt  Jso  ^'  ^^^* 
qtue  re  concordant.  Et  est  ipsm'  legislator'  tanquam  viva  voXf  rebus  (d)  F.N.B.  «5. 
et  non  verbis  legem  imponimus.  Vide  21  Eliz.  Dyer  {J')  S64.  there  C. 
the  condition  was  in  the  conjunctive,  appear  and  answer  in  the  2'bu^A3^* 
copulative,  and  yet  the  bond  good.  Trin.  27  Eliz.  in  the  King's  (/)  Dyer  964. 
Bench  inter  Danby  and  Hethcote,  in  a  writ  of  error  upon  a  P'«w.  Cr.Jac 
judgment  given  in  the  Marshalsea,  it  was  resolved,  that  if  a  Sheriff 
or  Gaoler  for  the  ease  and  enlargement  of  any  who  is  in  his  ward, 
takes  a  promise  to  save  him  harmless,  that  although  the  statute 
speaks  only  of  an  obligation  with  condition,  yet  it  is  in  equal 
mischief,    (g)  And  Wray,  Chief  Justice,  said,  that  the  statute  (g)  Cr.  Eliz. 
would  serve  for  little  or  no  purpose,  if  promises  should  not  be  ^* 
taken  within  the  statute.  And  the  said  later  clause  is  general,  sc. 
and  if  the  Sheriff  takes  any  obligation  in  other  form,  that  it  shall  (/k)2RoII.Rep. 
be  void,  within  the  equity  of  which  words  (any  obligation)  an  {h)  soi.  Noy76. 
Assumpsit  is  taken ;  for  as  it  is  said  in  the  ancient  verses ;  2'  ^®"^''  ^^' 

Verba  ligant  homines^  taurorum  cornua  JuneSf  Bubtr.  its, 

Comu  bos  capitWf  voce  ligatur  homo.  Yelv.  i97. 

Quando  verba  statuti  sunt  speciaHa^  ratio  auiem  generalise  gene*  c^^Ei^?2o*^^' 
raliter  statutum  est  intelligend^.  And  it  appears  by  the  preamble,  190.  joo.  230. 
that  the  statute  was  made  to  avoid  perjury  (i),  extortion,  and  27i.  1  Leon, 
oppression,  three  most  horrible  and  odious  sins,  and  therefore  Jg^i^*"  ^' 
for  the  suppressing  of  them,  and  for  the  advancement  of  truth  2'i7,itQ,i 
and  justice,  the  words  of  the  act  shall  have  a  benign  and  favour-  Ro'l*  i^* 
able  interpretation,  in  hiis  enim  quce  sunt  favorabilia  anima^y  ^*^  ^  '"*^'  ^*^* 
quamvis  sunt  damnosa  rebuSy  Jiat  aliquando  extentio  statuti.     And 
the  extortion  and  oppression  which  is  done  to  prisoners  is  the 
most  odious,  because  it  is  scevire  in  dolenteSy  8f  addere  ctfflictionem 
oMictis.     And  it  is  true,  that  before  this  statute,  the  Sheriffs, 
vaolers,  &c«  sometimes  for  ease,  or  enlargement,  and  sometimes 
by  oppression  and  duresy  would  extort  from  the  prisoners  by 
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colour  of  their  offices  divers  suras  of  money  and  other  profits, 
and  so  by  such  pillage  and  extortion  they  were  enriched,  and 
the  prisoners  impoverished,  and  the  proceedings  of  justice  de- 
layed.   And  it  is  well  said  in  Dive  and  Manningham's  case,  68. 
(a)  Co.  Lit       a.  that  {a)  extortion  is  no  other  than  robbery,  but  is  more  odious 
r?f 3 Inst.  149.  ^^^^  robbery;  for  robbery  is  apparent,  and  hath  always  the  ap- 
(c)Hutt.55.     pearance  of  vice,  but  extortion  carries  a  visage  of  truth,  and  is 
Co*  Lit.  368.  b.  more  difiicult  to  be  tried  or  discerned ;  and  is  likewise  oftentimes 
Cr.  Car.36L. '   accompanied  (6)  with  the  damnable  and  damned  sin  of  perjury, 
Palm.  190.       in  breach  of  the  oath  which  the  ofiicer  takes  when  he  is  admitt^ 
[  *  }02  a.  ]  to  his  office,  and  therefori^  it  is  the  more  odious.  *  (c)  Extortio 
M^**^  166*         ^^  crimen^  quando  quis  colore  officii  extorquet  quod  non  est  debitum^ 
Hob.  806.' 1       ^^  9^^  ^^  supra  debitum^  vel  ante  tempus  quod  est  debitum  i  and 
Leoo.19.179.   it  is  called  crimen  erpilationiSf  and  crimen  concussionis, 
%  Bulstr.  «30.        ^jgQ  j^  ^jjg  ggjj ^  ^[^^^  lljg  gj^j  J  Assumpsit  did  not  bind  the  pri- 
soner at  the  common  law,  because  the  consideration  was  against 
law.     Vide  19  Eliz.  Dyer({Z),  Onley's  case. 


ALFRID  DENBAWD'S  CASE, 


Mkh.  10  Jac.  1.  in  B.  R. 


Den  BAWD        In  trespass  the  defendant  pleaded  not  guilty,  and  at  the  assizes  a  verdict  ««s 
^*  found  for  the  plaintiff,  and  thereupon  judgment  was  given  for  hiro,  upoa 

Part  X.-102  b.        which  the  defendant  brought  a  writ  of  error,  and  a&signed  for  error,  that 

one  of  the  jurors  of  the  principal  panel  appeared  only  at  the  assizes,  upon 
which,  at  the  prayer  of  the  plaintiff,  a  panel  of  UdcM  de  cireumsiantibui  wu 
returned  by  the  sheriff,  the  title  of  which  panel  was,  yowiina  decern  U£mm, 
&c  and  under  it  the  sheriff  returned  eleven  jurors. 
Resolved :  by  35  H.  8.  cap.  6.,  if  one  of  the  jurors  only  appears,  the  Coifft 
may  award  tales  de  II. 

The  title  is  the  misprision  of  the  sheriff;  and  it  cannot  be  taken  diat  liie 
justices  granted  tales  only  often,  and  the  mispriuon  of  the  sheriff  shall  be 
amended,  and  decern  put  out  of  the  title. 

Note.    *  What  five  things  are  to  be  considered  in  granting  a  taletJ* 
Note.    *In  assise  the  justices  of  assise  cannot,  by  virtue  of  the  35  H.  S. 
c.  6.,  award  a  tales  de  circumstanlibusj*   S.  C.  [Cro.  Jac  316.  JenL  Ceat 
288.] 


Alfrid  Denbawd,  alias  Burnard,  brought  a  writ  of  error  in  the 
Exchequer-chamber  against  Peter  Woodley,  HiL  9  Jac.  Beg. 
Rot,  1 151.  in  the  King's  Bench.  And  the  case  was,  that  Peter 
Woodley  brought  trespass  against  the  said  Alfirid  and  one 
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Thomas  D.  Quare  clausumfregitj  at  Aishbarton  in  the  county  of 
Devon.   The  defendant  pleaded  not  guilty,  and  at  the  assises  in  . 
the  country  Alfrid  was  found  guilty,  and  the  plaintiff  had  judg* 
ment  against  the  said  Alfrid.  Whereupon  the  said  Alfrid  brought 
a  writ  of  error,  and  the  error  which  was  assigned,  was,  because 
one  of  the  jurors  of  the  principal  panel  appeared  only  at  the 
assises,  upon  which  at  the  prayer  of  the  plaintiff  a  panel  of  Tales 
de  ciratmstantibus  was  returned  by  the  Sheriff  in  this  form  :  the 
title  was  Nomina  decern  taliumj  8^c.  and  under  it  he  returned  11 
jurors.  And  it  was  argued,  that  this  judgment  was  erroneous  for 
two  reasons.   !•  Because  but  one  of  the  principal  panel  appeared  pi  ^^*a^J^' 
only,  and  two  at  least  ought  to  appear.   2.  That  inasmuch  as  he  loi.  a.  Plowd. 
entitled  the  panel  of  the  T(de$^  nomtna  decern  talitnn^  he  could  ^^^^  ^. 
not  return  eleven.     As  to  the  first,  the  award  of  the  said  Tales  ^*  "»t.57  , 
ought  to  be  warranted  by  the  statute  of  SB  H.  8.  cap.  6#  for  at  (c)  s  Init.  380. 
the  common  law  the  Justices  of  Nisi  prius  could  not  grant  any  Co.  Lit.  295. «. 
Tales;  and  it  was  objected,  that  the  award  of  the  Tales  in  the  ]7.a.*Tit2. '    ' 
case  at  bar,  was  not  warranted  by  the  said  act;  for  the  words  of  Ley  lo.  s  RolL 
the  act  are,  **  And  that  the  Justices  shall  and  may  proceed  to  f^'^^  ^'  ^' 
the  trial  of  every  such  issue,  with  those  persons  that  were  before  (d)5'H.4.c.8. 
impanelled  and  returned,  and  with  those  newly  added,  &c"  So  F.N.B.i89.h! 
that  these  words  those  persons^  being  in  the  plural  number^  can- 
not be  satisfied  *  with  one  (a)  singumr  person ;  as  upon  the  stat.  [  *  103  a.  ] 
of  (6)  West.  2.  c  11.  Cum  dom.  ^c.  dederit  eis  auditores  compotij 
Jjfc.  if  one  accounts  before  (c)  one  Auditor,  in  debt  for  the  arrear- 
ages upon  such  account,  he  shall  wage  his  law,  as  it  is  held  in  (e)s  Inst.  380. 
20  H.  6.  41.  b.  and  the  reason  there  given  is,  because  the  stat.  fj^in  H  e! 
speaks  of  account  before  Auditors.   Vide  {d)  5  H.  4.  c.  8.  11  H«  41.  b. 
4.  56.  b.  8  H.  6.  15.  b.  20  H.  6.  17-  a.  14  H  6.  24.  b.  20  H. 
6.  41.  (45.)  b.   22  H.  6.  85.  a.  vide  49  E.  S.  2.  b.  &  4S  £.  3. 
11   (SI.)  b.    Nota^  reader,  there  is  not  any  act  of  Parliament  Wager  of  law 
which  by  express  words  takes  away  the  wager  of  law  in  an  action  ||%earaitcrof 
of  debt  upon  arrearages  of  account,  but  at  the  common  law  the  account,  it  not 
defendant  shall  have  his  law  in  an  action  of  debt  brought  upon  taken  away  by 
arrearages  of  account,  whether  the  account  be  before  one  Au-  ^orS  ofaoy 
ditor,  or  many,  as  appears  in  SB  H.  6.  6.  a.  But  the  reason  why  statnte.    Why 
the  defendant  shall  not  wage  his  law  when  the  account  is  made  the  defendant 
before  Auditors,  is  upon  the  stat.  of  West.  2.  c.  1 1.  for  now  this  i,},  uwwhen* 
stat.  has  made  the  Auditors  Judges  of  record,  because  they  have  the  account  is 
power  thereby  to  commit  the  defendant  to  prison,  which  none  n»*jje  before 
can  do  unless  they  be  Judges  of  (e)  record ;  and  with  this  reason, 
sc.  that  they  are  Judges  of  record  agree  {/)  2  H.  6.  41.  &  10  H* 
6.  24.  b.  25.  a.  and  for  this  reason  he  was  ousted  of  the  law  by 
all  the  Justices  in  such  cases :  but  if  the  account  be  before  one 
Auditor  only,  it  is  out  of  the  stat.  for  he  cannot  commit  the  de- 
fendant to  prison,  and  therefore  remains  at  common  law.  So  the 
lord  who  is  found  in  surplusage,  the  stat.  is  made  against  the 
accountant  only,  and  the  lord  cannot  be  committed  to  prison, 
and  therefore  he  also  remains  at  the  common  law,  as  it  is  ad- 
judged in  14  H.  6.  24.  b.     Fide  10  H.  6.  25.  a.   88  H.  6.  6.  a.  .  .  p      ^^ 
20  H.  6.  41.  b.     And  it  appears  by  the  judgment  of  the  whole  pi.  63. 
Parliament  in  {g)  5  H.  4.  c.  8.  that  in  an  action  of  debt  upon  C^)  Co.  Lit 
arrearages  of  account  before  (A)  Auditors,  that  the  defendant  ^*  t  RoIL*^' 
shall  not  wage  his  law,  but  there  remedy  15  given  by  examination)  loai 
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(a)  43  E.  3. 1.  to  discem  if  the  matter  lie  in  accoant,  and  if  not,  then  to  allow 
D^i45.pL 63!  ^^  defendant  this  law ;  and  therefore  the  books  in  {a)  43  £•  3. 
Where  the  ^"^  49  £.  3.  are  ill  reported.  And  moreover  the  counsel  with 
ploral  number  the  plaintiff  in  the  writ  of  error,  cited  the  case  of  22  H.  6. 47*  ix 
shall  not  be  ^berg  the  custom  of  foreign  attachment  beine  alleged  against 
one!  ^     *       persons  in  the  plural  number,  shall  not  be  satisned  with  one ;  and 

the  case  of  re-disseisin,  where  the  stat*  of  Merton  cap.  3.  saith, 
(6)  Plow.  393.  Assumptis  {b)  tecum  custodibus  placitor^  corona  dani  Regis  ;  this 
7*  F^*  ^n'J^^'    P^"^^  number  shall  not  be  satisfied  with  one,  if  there  are  more 

f!  fiV^Redis"'  ^^^  ®°« •  *"^  w^^  ^^^  ^g^^^s  ^'  ^s^  P-  '^^  50  E.  S.  17.  a.  h. 
3.  RastaU  *  39  H.  6.  42.  a.  So  in  grants  made  by  corporations,  the  plarsl 
Rediu.  number  shall  not  be  satisfied  with  one,  as  appears  in  the  case  of 

the  Cooks  of  London  in  Plow.  Com.   So  in  writs,  if  the  writ  b? 

(c)  Fits.  For-  that  the  defendant  Jalsojabricavit  {c)  diversa  falsa  JactOy  be  caik* 
St>1r/"r  ^^^  declare  upon  one  only,  35  H.  6.  37.  b.  Vide  7  K  4.  31.  a. 
Amendm.  15.  SO  H.  6.  45,  &C.  But  it  was  resolved,  that  in  case  when  but 
[  *  103  b.  ]  one  (d)  of  the  principal  *  panel  appears,  the  statute  gives  an* 
Br.  Connt  32.  thority  to  Justices  of  Nisi  prius  to  award  Tales  de  circwnslatUi' 
prw*84^b       ^  •         *'  ^*  enacted  by  the  said  statute,  "  For  the  more  speedy 

(d)  Cr.  Jac'  ^^^^  of  issues  to  be  tried  by  twelve  men  hereafter  to  be  had,  that 
316.  s  Roll.  in  every  writ  of  Habeas  corpora  or  Distringas  with  a  Nisi  priuSf 
Je^nk  ^Cent*^'  where  a  full  jury  shall  not  appear  before  the  Justices  of  assise  or 
540.  *  Nisi  priuSi  or  else  after  an  appearance  of  a  full  jury,  by  chal- 
lenge of  either  of  the  parties  the  jury  is  like  to  remain  untaken 
for  de&ult  of  jurors ;  that  then  the  same  Justices,  upon  requeK 
made  by  the  party,  plaintiff,  or  demandant,  shall  have  authority 
by  force  of  this  act  to  command  the  Sheri£^  or  other  minister  or 
ministers  to  whom  the  making  of  the  said  return  shall  appertain, 
to  name  and  appoint,  as  often  as  need  shall  require^  so  many  of 
such  able  persons  of  the  said  county  then  present,  &c.  as  soall 
make  up  a  full  jury."  By  which  words  without  question,  al- 
though one  only  appears,  the  court  may  award  Tales  deW.  Then 
comes  the  clause  which  has  been  mentioned  before,  which  doth 
not  restrain  the  generality  of  the  first  words.  And  the  cases  pat 
before,  which  give  authority  in  the  nature  of  a  commission,  m 

MF.N.B.189.  in  the  case  of  Auditors  of  the  account  (^),  re-disseisin,  See.  are 
^'  not  to  be  resembled  to  this  case  upon  the  said  act  of  33  H.  8. 

which  is  made  for  more  speedy  trials,  which  always,  and  all  other 

statutes  of  like  nature,  shall  be  taken  benignly  and  favourably  io 

furtherance  and  advancement  of  expedition  in  justice;  and  it  is 

as  great  mischief  and  delay  of  justice  when  one  only,  as  when 

two  or  more  appear,  and  therefore  if  the  body  of  the  act  bad 

been  in  the  plural  number,  yet  it  should  be  construed  to  extend 

to  the  case,  when  one  only  of  the  principal  panel  appears :  and 

(/)Dyer245.    therewith  agrees  the  opinion  of  the  court  of  Common  Pleas  in 

pi.  64.  Mich.  7  &  8  Eliz.  (/)  Dy.  245.  in  the  same  point,  sc  .that  the 

Resolved :  a     Justices  of  Assise  and  Nisi  prius  have  power  to  award  Tales  when 

aw^rd'd^^^      one  juror  only  appears;  for  there  it  is  said,  so  was  the  intention 

whereoneonly  of  the  makers  of  the  statute,  and  there  Brown  held,  if  two  of  the 

of  theprioci-     principal  panel  appear,  and  at  the  prayer  of  the  plaintiff  IS  de 

peaw?"*^  *^     circumstantibus  are  returned,  and  then  the  two  principal  are  drawn 

forth  by  challenge ;  now  the  trial  shall  be  all  by  the  twelve  de 
circumstantibus:  but  the  Lord  Dyer  makes  a  qtuere  of  that:  bat 
at  th9  common  law,  the  jurors  of  Tales  passed  in  trial  without  an; 
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jaror  of  the  principal  panel ;  and  this  act  has  been  always  ex-  f^\  j^      ^^^ 

pounded  favourably:  and  therefore  in  Mich,  (a)  16  &  17  Eliz.  no  pi.  42. 

hundrodor  appeared,  and  all  the  hundredors  were  returned  upon  W  Dyer 367. 

the  Tales  (a)  :  and  23  Eliz.  Dyer  367.  (b)  they  have  power  to  grant  f^)  Cr.  Eliz. 

a  TcUcs  de  circumstantibusy  directed  Coronatoribus  for  favour  or  84i. 

affection  of  the  Sheriff*  by  the  said  general  words  of  the  said  act  E  *  104  a.  ] 

of  35  H.  8.  Mich.  35  &  S6  Eliz.  Julius  {c)  Caesar,  Master  of  the  ^^ 

Court  of  Requests,  brought  an  action  in  the  King^s  Bench  for  corsini  cited, 

slanderous  words  against  Philip  Corsini.   The  defendant  pleaded  A  tales  de  cir- 

not  guilty,  and  said,  that  he  was  an  alien  born,  8cc.  and  prayed  trial  ^""u*"****"  j 

permedietaf  linguce{d) ;  and  it  was  granted  ;  and  at  XheNisijnius  edon  a triai'de 

in  London  but  six  Englishmen  and  five  aliens  appeared,  and  the  medietate  lin- 

plaintiff  praved  a  Tales  de  circumstantibus  per  medietas  lingtues  5!l«l^Kf^  « 

■      ,.■•  -  ,.  if  ji^  many  aliens  as 

and  It  was  grantedt  so  that  there  wanted  one  alien ;  and  the  re^  shall  be  want- 
cord  was,  Ideo  alius  alientgena  de  circumstarUib*  per  xnd  LondU  ad  ^^*  S.  C.  Cro. 
requisition*  infranominati  Julii  Ca^saris  per  mandatum  Justitf  de  ^^^^^ 
novo  apposit\  cujus  nomen  paneW  prai*  ajffiiatur  secund%  Jorm* 
slatuti  in  hujusnC  casu  nujf  editi  4"  prcnisi ;  qui  quidem  jurator  ...  ^ 
sic  de  novo  appositus^  viz.  Chrisiianus  Deihick  alientgena ^  exact  pi.  59;  60,  &c. 
similit  venitj  ac  in  juraf  iW  simul  eum  aliis  jwratoril/  pnedH  priui  Dalt.  tt,  pi.  5. 
impaneUatis  ^  juratis  juratus  Juit ;  axid  the  jury  found  for  the  jj^*'(^^j 
plaintiff,  and  assessed  the  damages  to  100/.     And  it  was  moved  216.  Cr.  EL 
in  arrest  of  judgment  that  no  Tales  is  to  be  granted  de  drcum-  Bis.  84i. 
stantib\  when  the  trial  is  per  medietaf  Unguis  by  the  Justices  of  1^"^^'* 
^151  priusj  by  the  said  act  of  35  H.  8.  for  three  reasons.    1.  The  (e)  Poph.  a5, 
Tales  ought  to  ensue  the  nature  of  the  principal  panel)  and  that  ^«  Dy.t44.pl. 
always  is  ad  requisition*  defendentis^  and  in  this  case  the  plaintiff  /j\  ci)rLuf^' 
prays  the  Tales,     2.  That  the  words  of  the  said  act  are  in  the  156.  b.  Popb. 
plural  number,  "  The  jury  is  like  to  remain  untaken  for  default  J?'^^*  ^®-^' 
of  jurors :"  and  here  it  was  but  for  the  default  of  one  juror.    3.        ▼"»»««»«• 
The  act  gives  no  authority  in  this  case  to  the  Justices  to  grant 
a  Talesy  for  in  the  former  part  of  the  act  it  spoke  of  (^)  the  free- 
bold  of  the  jurors,  and  of  issues  to  be  returned  upon  the  jurors; 
and  an  alien  has  no  freehold,  neither  shall  issues  be  returned 
upon  him.     Also  the  statute  saith,  if  there  be  any  default  of  ju- 
rors, others  of  the  same  county  shall  be  returned,  &c.  and  an  (J') 
alien  is  not  properly  said  of  any  county :  Jf  hiis  non  obstantibuSj 
because  the  statute  was  made  for  the  speedy  execution  of  justice, 
it  shall  be  expounded  favourably  to  efiect  the  intent  and  purpose 
of  the  makers  of  the  act,  and  judgment  was  given  for  the  plaintiff. 

As  to  the  second  objection  which  has  been  made^  it  was  re-  ResoWinl :  the 
solved,  that  the  title  was  the  misprision  of  the  Sheriff;  and  it  title  was  the 
cannot  be  taken  that  the  Justices  granted  Tales  only  of  (g)  ten,  th!?8berrff,ana 
but  of  as  many  as  in  all  would  make  a  jury :  and  that  appears,  shall  be 
because  eleven  were  returned,  and  eleven  sworn  with  him  of  the  ""^nded. 
principal  panel ;  and  therefore  it  was  resolved,  that  this  mispri- 
sion of  the  Sheriff  should  be  amended,  and  decern  put  out  of  the  (r)Cr.  Jac 
title ;  and  then  the  title  wDuId  be  good  and  formal,  Nomina  ta^ 
liumy  Sfc.  or  it  may  be  Nomina  juratorum  de  novo  apposit  secun- 
dumformam  statuti.  [  *  104  b.  ] 

•  Note  reader,  at  the  common  law  in  the  granting  of  a  Tales^  'What  fire 

^  thln^  are  to 
be  considered  in  granting  a  tales.* 

(a)  Hundredors  are  now  not  necessary,  either  in  civil  or  crinunal  cases.  6  Geo.  4,c*S(K§  13. 
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five  things  are  to*  be  considered.     1.  The  Gme  of  the  granting^ 

&c.  of  it     2.  The  number  of  the  Tales.    3.  The  order  of  them. 

4.  The  manner  of  trial,  sc.  either  by  them  with  otiiers,  or  by 

them  only.  The  quality  of  them  is  to  be  considered  (b). 

Km  to  thefint.        ^g  to  the  first,  four  things  are  to  be  considered.    1.  That  the 

(4)s  Roll.  Rep.  time  of  the  granting  of  them  is  upon  {a)  default  of  so  many  of 

Ut  158.  a.^*     those  of  the  principal  panel,  that?  there  cannot  be  a  full  jury. 

2.  That  at  the  time  of  the  granting  of  them,  the  principal  array 
stands,  for  Tales  are  words  similitudinary,  and  have  refiM'enceto 
the  resemblance  which  at  that  time  ought  to  be  in  esse :  and 
therefore  if  the  array  be  quashed,  or  all  the  polls  challenged  aod 
tried  out,  no  717^5  shall  be  awarded,  for  at  that  time  rum  sunt 
qualeSi  but  in  such  case  a  new  Ven*Jac*  shall  be  awarded ;  bot 
if  at  the  time  of  the  granting  of  the  Tales  the  principal  panel 
(6)  Dy.  78.  pi.  stands,  and  afterwards  is  {b)  quashed,  as  is  aforesaid,  yet  the 
^^'  Tales  shall  stand,  for  it  is  sufficient  if  there  were  guales  at  the 

time  of  the  granting  them ;  and  that  appears  in  34  H.  6.  Eo- 

quest  SO.     3.  It  is  to  be  observed,  that  he  who  is  merely  de- 

(c)  Cr.  Car.       fendant  cannot  pray  a  TaleSy  till  the  (c)  plaintifi^  has  made  default 

4.  In  some  case  a  Tales  shall  be  granted  after  a  fiiU  jury  appears 

and  is  sworn ;  as  if  a  jury  be  charged,  and  afterwards  before  the 

verdict  given  in  court  one  of  them  dies,  a  Tales  shall  be  awarded, 

(d)StaiDf.Cor.  and  no  new  Ven*Jcu^;  and  therewith  agrees  {d)  12  H.  4.  10.  a. 

f^Stomf  Co     ^  ^^  ^^y  ®f  ^^®  jurors  impanelled  die  oefore  they  appear,  aod 

1^.  b.    '      '  ^^^^  appears  by  the  return  of  the  Sheriff,  the  panel  shall  not  abate, 

but  if  need  be,  a  Tales  shall  be  awarded.  Vide  (e)  20  £.  4. 11.  b. 
(/)  Co.  Lit.  And  the  time  of  the  challenge  and  Ifial  of  the  Tales  is  after  the 
/^^r**  T  *  principal  panel  is  tried ;  and  if  the  principal  panel  is  affirmed, 
^^  ^    ^'       the  (J')  same  triers  shall  try  the  Tales;  but  if  it  is  quashed,  theo 

the  two  triers  of  the  principal  panel  shall  not  try  them  (g).  9  E. 
M  to  the  8c-      *•  46.  b.   14  H.  7. 1.  b.  &  33  H.  6.  25.    Vide  19  H.  6. 48.  a.  b. 
cond.  As  to  the  second,  sc.  the  number,  two  things  are  to  be  ob- 

(b)  By  Stat.  6  Geo.  4.  cap.  50.  §  57.  when  struck  for  the  trial  of  any  issue,  the  talesmv 
a  full  jury  shall  not  appear  before  any  Court  shall  be  such  as  shall  be  impannelled  upon  tbe 
of  Assize  or  i^^  PrttM,  or  before  any  of  the  common  jury  pannel,  to  senre  at  die  sane 
superior  civil  courts  of  the  three  counties  pa^  court,  if  a  sufficient  number  of  such  men  ess 
latine,  or  before  any  court  of  Kreat  sessions,  be  found ;  and  the  king,  by  any  one  so  autho- 
or  where,  after  appearance  of  a  full  jury,  rized  or  assigned  as  aforesaid,  and  all  and 
by  challenge  of  any  of  the  parties,  the  jury  is  every  the  parties  aforesaid,  shall  and  may,  is 
likely  to  remain  untaken  for  default  of  jurors,  each  of  the  cases  aforesaid,  have  their  respe^ 
every  such  court,  upon  request  made  for  the  tive  diallenges  to  the  iurors  so  added  and  sd- 
king  by  any  one  thereto  authorised  or  assigned  nexed,  and  tne  Court  snail  proceed  to  the  tnil 
hj  the  Court,  or  on  request  made  by  the  par-  of  every  such  issue  with  those  jurors  who  were 
ties,  plaintiff  or  demandant,  defendant  or  te-  before  impannelled,  together  with  the  taleh 
Dant,  or  their  respective  attomies,in  any  action  man  so  newly  added  and  annexed,  as  if  all  tk 
or  suit,whether  popular  or  private,  shall  com-  said  jurors  had  been  returned  upon  the  mil 
mand  the  sherin  or  other  minister,  to  whom  or  precept  awarded  to  try  the  issue, 
the  making  of  the  return  shall  belong,  to  name  Afler  a  juror  hasbcen  challenged  in  the  prii- 
ana  appoint,  as  often  as  need  shall  require,  so  cipal  pannel,  l^e  ought  not  to  be  sworn  as  a  tales- 
many  of  such  other  able  men  of  the  county  then  man.  Parkery.ThorfUon,2'L,RBym,\4}0,  S.C. 
present  as  shall  make  up  a  full  jury ;  and  the  Strange,  640.  A  tales  cannot  be  prayed  if  all 
sheriff  or  other  minister  aforesaid  shall,  at  such  the  special  jurymen  are  absent.  \Vbere  a  codh 
comniand  of  the  .Court,  return  such  men  duly  mon  jury  pannel  was  returned,  togedier  with  a 
qualified  as  shall  be  present  or  can  be  found,  to  special  jury  pannel,  and  no  special  juf^isan  ap* 
serve  on  such  jury,  and  shall  add  and  annex  pearing,  the  cause  was  tried  by  a  common  juij} 
their  names  to  tne  former  pannel,  provided  the  trial  was  set  aside.  HoU  t.  Mcdowcrtftt 
that  where  a  ^>ecial  jury  shall  have  been  4M.  &S.467. 
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served.    1.  In  all  cases  the  Tales  ought  to  be  (a)  under  the  num-  («)8tanif,Cor. 

ber  of  the  principal  in  the  Venire  fiuf  (unless  it  be  in  case  of  an  (Mi^Roiterf. 

appeal)  as  in  {b)  Attaint  under  24,  and  in  other  actions  where 

the  Veiiirefad  is  of  12,  under  ]£,  and  the  reason  why  more  may 

be  granted  in  an  appeal  on  the  part  of  the  plaintiff  is,  because 

the  plaintiff  may  challenge  peremptorily;  and  if  default  be  in  the 

plaintiff,  then  the  defendant  may  pray  a  Tales:  and  the  reason 

is  in  faxx>rem  vitce^  and  that  he  may  dispatch  and  free  himself  of 

trouble  and  the  question  of  his  life,  for  fear  that  his  witnesses 

should  die,  &c.  and  therewith  agree  J4  H.  7*  ?•  &•  37  H.  6.  12. 

a.   18  E.  4.  6.  b.    16  E.  4.  6.  b.  and  therefore  *  the  book  in  48  [  *  105  a.  ] 

E.  3.  1.  seems  to  be  misprinted.    Vide  49  E.  8.  1.  b.  &  48  E.  3. 

28.     The  second,  that  the  number  ought  always  to  be  certain, 

as  10,  or  8,  or  6,  or  4,  &c.    Vide  Octo  tales  Br.  1 1.    But  now 

upon  the  said  act  of  35  H.  8.  a  Tales  de  circumstantibus  may  be 

granted  as  well  of  an  (c)  uncertain,  as  of  a  certain  number,  and  (c)Cr.  Jac 
lat  by  force  of  the  words  of  the  said  act,  5C.  *^  so  many,  &c.  as  ^^^ 
shall  make  up  a  full  jury." 

As  to  the  third,  sc.  the  order,  it  is  to  be  known,  that  always  Asto  the  third, 
in  every  new  Tales  the  number  shall  be  diminished,  as  if  the  first 
be  10,  the  second  shall  be  8,  and  so  always  less ;  and  therewith 
agrees  14  H.  7.  1.  b.  tit  Tales  Br.  15.  Vide  47  Ass.  p.  10.  But 
if  a  Tales  is  awarded,  and  it  is  afterwards  quashed  by  challenge, 
be  may  have  a  new  one  of  the  same  number  as  before;  and  there- 
with agrees  20  H.  6.  40.  a. 

As  to  the  fourth,  sc.  to  the  manner  of  trial,  sc,  by  them  with  As  to  the 
others,  it  is  common  every  day,  and  by  them  only,  when  after  ^©"th. 
the  granting  of  10  Tales  and  octo  Tales  the  principal  panel  is 

3uasned,  there  the  trial  may  be  only  of  the  Tales^  or  if  the  Tales  .^^      ^  ^ 
o  not  amount  to  a  jury,  a  Tales  to  supply  the  former  Tales  may  155.  |^. 
be  granted ;  and  therewith  agrees  {d)  36  H.  6.  tit.  Enquest,  SO. 

As  to  the  fifth,  sc.  to  the  quality  of  the  Tales^  they  ought  to  be  As  to  the  fifth, 
of  the  {e)  same  quality  as  the  principals  are;  and  therefore  if  the  W  Cr.  El.d05« 
per  medietatem  lingua  of  English  and  aliens,  the  Tales  ought  to 
be  so,  so  if  the  principal  be  out  of  a  liberty,  and  all  those  tnings 
which  are  required  by  the  law  in  the  principals  are  required  m 
the  Tales.  Vide  (3)  4  E.  4.  11.  7  H.  6.  40.  a.  30  Ass.  p.  42. 
And  afterwards  by  the  advice  of  all  the  Justices  of  the  Common 
Pleas,  and  Barons  of  the  Exchequer,  the  judgment  was  a£Brmed ; 
and  so  the  principal  case  at  bar  has  been  adjudged  by  all  the 
Justices  of  England,  and  all  the  Barons  of  the  Exchequer. 

Nota  reader  in  assise,  if  so  many  of  the  recognitors  make  de-  In  assise,  jns- 
fault,  that  there  are  not  12,  the  Justices  of  (y)  assise  cannot  award  ^^^  of  assise 
a  Tales  de  circumstantibus^  for  although  Justices  of  assise  are  toe  of  ^II' 
named  in  the  said  act  of  35  H.  8.  as  well  as  Justices  of  Nisi  prius^  8.  c  6.  award 
yet  forasmuch  as  the  said  act  doth  not  give  power  to  Justices  of  ■  **'*ll!:u''^' 
assise  or  Nisi  priuSy  but  where  the  trial  shall  be  by  twelve  men 
in  every  writ  of  Habeas  corpora^  or  Distringas  with  Nisi  prius; 
and  that  cannot  be  in  assise :  for  assises  capiantur  in  proprio  com\  3^/^  ^'    "* 
and  never  can  be  taken  by  Nisi  prius  in  proprio  com\  and  no  ex-  8  Co.  57.  a. 
position  can  be  made  against  express  *  words ;  for  that  would  [  *  105  b.  3 
be  (g)  viperina  expositio  qua  corroderet  ventrem  textiis :  and  of  §70*1?  c'^34. 
such  opinion  was  Catlyn,  Chief  Justice  in  his  time,and  Gerard,  a.Hawk.Max» 
Attorney-general,  and  after  them  Wray  and  AndersoUi  Chief  424. 
Justices,  Justices  of  assise  in  Norfolk  circuit. 
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HUMFREY  LOFIELirS  CASE. 


Mkh.  10  Jac.  1. 


YovNO  D.  BY  ItfKbnturef  in'MiMeratioD  of  rent  reserved,  demised  to  Q.  a  odUr,  to 

^  havevnd  bold  to  hUn,  Irii  «zecoton,  &c  ibr  one  yea^  Mid  if%t  tbe'didtf 

PaMXMOO  a.        *^  ^^  oMy^avbodi  putfes  Ihonld  agree  that  the  present  disnilUsUioUtinfe 

reiiewi^  imd  contimilMi  for  a  longer  thne,  then  tb  have  find'  to  holdA^'MU 
premises  for  three  vean  more,  rendering  annnaUy  durii^'  lii^^-^«kUI,^tfcra 
40(^1  at  the  fi)iiriKiial  feasts. 

Resolved :  The  reservation  of  the  rent  shall  extend  to  the  'firit '  jfj^,  fat 
the  proper  place  of  a  reservation  is  to  cooie  after' the  fithitBti<f^''oriill  fte 
estates.  •»        m      . 

Note.    ^  A  reservation  shril  he  expownded  aceordmg  to  Ae  rcaiepaBle  ia- 
tentiob  of  the  partiei,  to  be  collected  by  the  wonb  of  their  d<Md.*    * 
Note.    *  The  diflerenee  in  law,  when  by  operatioa'  of  law;  ^Ht&^Mii  tbe  art 
lof  the  party,  there- shall  be  a  nmltiplicttion  eCone  entii^service^'and  Iben 
not.*  &C.  iBrownl.ei. 


1. 


I 

#  I 


^  ii 


Cit.  ace.  HoK   TftOBTAs  YotTNci  and  Dorothjr,  bis  wife,  brou^t  an  action  of 
^^*  debt  against  Thomas  Milton  atid  Anne,  his  wife,  execiitrik  of 

Humpnrey  Lofield,  upon  a  bofid  of  one  hnndred' pounds,  tnad^ 
4lO  December  armo  6  Jac,  Regis  by  the  said  Humphrey  Ik^field 
to  the  said  Dorothy  Aim  sola  fuiU  The  defendants  cfehi)inded 
oyer  of  the  bond  and  condition,  which  was,  "  That  if  the  Widiin 
bounden  Humphrey  Lofield,  his  executors,  administra'tqn,  ami 
assigns,  and  every  of  them,  shall  well  and  truly  observe,  perfonn 
and  keep  all  and  singular  the  covenants,  payn^ehts,  refsenrations, 
grants,  articles,  and  agreements  contained  ih  a  pair  of  indentures 
bearing  date  the  day  of  the  date  of  the  obligation  niade  t^tween 
the  said  Humphrey  and  Dorothy,  dum  salafuit^  whieh  bti  his 
and  their  part,  &c."  And  pleadc^d,  that  by  the  said  hidentdrei 
which  they  shewed  forth,  the  said  Dorothy,  in  consideration  of 
the  rent  after  by  the  same  indenture  reserved,  demised  to  the 
said  Humphrey  Lofield  a  wine-cellar  in  Gravesend,  to  have  and 
to  hold  to  the  said  Humphrey  Lofield,  his  executors  and  assigns, 
after  the  feast  of  the  Nativity  of  Christ  then  next  following,  /fo 
termino  unius  anni  integri  extwwprojf  sequentis^  4*  «  injlne  didi 
unius  anni  amba partes  placer ent^  agrearent^  4"  contentat€cforentquoi 
eadem  prasens  dimissio  foret  renaoata^  sive  corUinuata  pro  aliquo 
longiori  tempore^  tunc  habend^  Sf  tenend^  dimissa  pramissa  diet 
Hum/rido  Lqfield^  £xeculoribus  Sf  assignatis  stds^  ab  ^  post  didm 
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Jhttan  *Nativitatis  Dowf  ttmc  prox^  sequerC  datum  indentm^  usque  [  *  100  b,  2 
plenariumjinem  4"  terminum  trium  annorum  extuTu:  projf  sequertf  red- 
dendo inde  annuatim  durante  dicto  termino  dicttc  Dorolhcce^  execu" 
toribus  Sf  assignatis  suisy  40/.  ad  quatuor  usuaV  dicsfestos^  sive  ter^ 
minosy  S^c.  sc.  the  Annunciation,  &c.  witii  clause  of  di'^tress  if  the 
rent  was  arrear  by  the  space  of  ten  -days  after  any  of  the  feasts, 
&c.  and  pleaded,  that  he  occupied  the  said  cellar  for  the  space 
of  the  said  first  year,  and  at  the  end  of  the  said  year  performed 
all  the  covenants,  payments,  reservations,  &c.  in  the  said  inden- 
tures, &c.     The  plaintiff  replied,  and  for  breach  sliewed,  that 
the  said  Humfrey  Lofield  did  not  pay  10/.  due  in  the  said  first  vear 
at  the  feast  of  the  birth  of  Christ  for  one  quarter.     Upon  which 
the  defendant  demurred  in  law.     And  this  plea  began  in  Com. 
Banco  Trin.  10  Jac.  Reg.  Rot.  34S4.    And  it  was  argued  by  the  ^^^tX  kwe« 
Seijeants  of  counsel  with  the  defendants,  that  the  said  lessee  shall  not  pay 
should  not  pay  any  rent  for  the  first  year,  and  that  for  three  «ny  rent  for 
reasons :  1.  Because  the  reservation  as  it  is  made,  depends  upon  ^®"* 

a  contingency,  sc.  if  at  the  end  of  the  first  year  both  parties 
should  agree  that  the  lease  should  be  renewed  and  continued  for 
any  longer  time,  th^n  to  have  and  to  hold  the  said  cellar  to  the 
said  Humfrey  from  the  feast  of  the  birth  of  Christ  next  ensu- 
ing the  date  of  the  indenture  for  three  years,  reddendo  inde  an* 
nuatim  durante  dicto  termino  dicta  Dorothete^  S^c.  40/.''  So  that 
the  reddendo  depends  upon  the  said  contingent,  whiclr  never 
took  effect,  for  the  lease  was  not  continued  beyond  the  first  year. 

2.  The  reservation  of  the  rent  in  durante  termino  jprcedH ^  which 
being  spoken  in  the  singular  number  shall  relate  only  to  the 
term  of  three  years  last  mentioned,  and  not  to  the  term  of  one 
year,  which  was  certain  and  complete  before  the  contingent. 

3.  That  every  {a)  reservation  and   exception   shall   be  taken  («)tSanncl. 
stricte  against  the  lessor,  and  beneficially  for  the  lessee,  because  Jriia^^i'Leon* 
every  reservation  charges  and  incumbers  the  land  demised ;  and  iir.  S68. 
the  words  of  reservation  are  the  words  of  the  lessor,  and  the 
reservation  is  his  act,  and  therefore  shall  not  be  extended  beyond 

the  words ;  and  so  it  is  held  in  Hill  and  Orange's  case  in  Plow. 
Com.  171.  a.  and  to  this  purpose  the  common  ca^es  in  12  £.  3. 
tit.  Ass.  86.    17  E.  3.  52.  &  17  Ass.  p.  10.    10  £.  4.  id.  b.  27 
H.  8.  19.  a.  and  divers  others  were  cited.     And  it  was  further 
said,  that  if  (ft)  two  tenants  in  common  join  in  a  grant  of  an  ox,  W5Co.  7.  b^ 
or  a  pair  of  gilt  spurs,  or  an  hawk,  the  grantee  shall  have  two  b.^ler.^tl^eV 
oxen,  &c.  but  if  they  make  a  {c)  gift  in  tail,  or  a  lease  for  life  or  b!  Plow,  in/ 
years,  rendering  an  ox,  &c.  to  them  and  their  heirs,  they  during  *•  J*^*  **•  *^*' 
their  lives,  nor  their  several  heirs  after  their  deaths,  shall  have  loe.**^  •»ect* 
but  one  ox,  &c.     Aiid  so  if  a  man  makes  a  gift  •in  tail  of  t^  [  «  107  a.  J 
acres  (r/),  one  at  the  common  law,  and   the  otli^Kin  borough  (c)  Co.  Lit. 
English,  rendering  an  ox  to  him  and  his  heirs,  and  the  donee  ^^^'  ^ot^*^*^* 
having  two  sons  dies,  the  elder  son  inherits  one  acre,  and  the  (</)  post.  lor. 
younger  the  other ;  in  this  case  iho  donor  or  his  heirs  shall  have  b. 
but   one  ox,  because   the   reservation  sha'l    be   taken  strictly  g^/ H^J^^ar" 
against  him  and  hu  lieirs.     Bat  it  was  resolved,  that  the  said  {e)   Uejolveil:  the 
reservation  should  extend  to  the  fi»-st  year;  lor  the  proper  place  rc»«rvation 
of  a  reservation  is  to  conte  after  the  limitation  of  all  the  estates :  »htllexteiHl  to 

the  f!rat  jer.*^, 
for  the  piupcr  place  or«  ici*crvatto.!  U  to  coinc  (iuct  Uic  UiLLtationof  all  tlic  c»trtc(« 

TOL.  V.  i   i 
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D.  iiv  inilmture,  in  eonilderation  of  rent  rewrred,  deraiied  toQ. scrfUr.to 
haveand  hold  to  htm,  hk  raecuton,  Ac  ibr  one  ytai^  kmint  tte'diCtf 
thcHud  oneycarbotb  putici  ^ould  ajTCfi  that  theprelientdHiMiluUlnb 
renewed  and  continued  Tor  a  longer  time,  then  to  Karc  itidta  liolMKVii 
prnniiM  for  three  ^ara  more,  rendering  nnmlly  diiHii^"'A)l'-WUF'lM 
40f.  at  the  fbur  niual  fearti.  ,  ■■  ■.  i,.ii  .. 

RooItmI  :  Tha  referration  of  the  rent  ikall  tictmd  to  Ae  'fiHC-'jU^^  tt 
the  proper  place  of  a  reMmtion  ii  to  mme  aftet'tli«  HkhililticMf  lor^-M 
eatatel.  '■'-■''   ■''''    '' 


Note    '  A  reiervaiian  ihall  ba  npa«adad  acoordhig  to  d 
tentionofthepwtiei,tobeaollectadb]rthaw(Mdi'ariUir  AML^''  ' 
Note.    *The  diAerenccin  law,  when  by  apewdo*  of  faiitf  JUlliftMt  the  ei* 
or  the  partr,  tbetedtall  be  ■  multipliGitian  of  aab  uWMi  'WWkg.and  *' 
not."  S.C.  tBnnrnLsi.  ■  ■     ''■     '   " 


e-Hch.    Thowas  Yomo  «nd  Dorothy;' liii  *!ftitnnislil 

debt  fignimt  Thomas  Milton  ami  Atine,  hU   ^ 
Humphrey  LofieUl,  upon  a  bond  of  ntic  htn-il 
40  Dtcember  nniio  6  Jac.  Begin  tiy  the  S.ii<  I 
to  the  soid  Dorothy  dmn  sola  fitit.    The 
OT(r  of  the  bonrf  and  condilicni,  which  ttu 
Sounden  Humphrey  Lodeld,  his  excriito 
assigns,  ond  every  of  them,  sbftt)  wi-ll  mi  ' 
end  keep  rII  and  eingulnr  the  covt^^>i::i<r 

Eant^,  nrttcle£,  and  sgreeitienLs  l   i 
aring  date  the  day  of  the  <lii[ 
ihe  said  Hiiinphrey  and  Dor-' 
and  their  ji.iii,  &«!"     And  pi' 
which  thuv  ^lli_■vml  forth,  (In 
the  rriu  iiri..-,-  by  the  sain,    , 
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and  therefore  if  a  man  by  deed  indented  demiseth  lands  to  A. 
habendum  to  him  for  life,  the  remainder  to  B.  and  to  the  heirs  of 
his  body,  and  for  want  of  issue  of  his  body^  to  remain  to  D.  in 
tail)  or  for  life,  reddendo  hide  to  the  lessor  and  his  heirs  an  an- 
nual rent,  this  reservation  shall  extend  to  all  the  estates  before. 
(a)  34  E.  3.       Vide  34  (a)  E.  3.  Avowry  258.     And  although  the  future  term  is 
Avowry  «58.     uncertain,  yet  it  is  certain  that  the  lessee  shall  have  the  cellar 
61.  Hob?  276.    fo**  o"e  year,  and  the  reservation  shall  (i)  extend  to  it,  for  du- 
(c)  Co.  Lit.       rante  termitio  'prced!  although  it  is  in  the  singular  number,  yet  it 
?d?l)    376       **  ^  collective  word,  and  shall  have  relation  to  every  term  de- 
pl.  f7.  1  Vent,  mised  by  the  indenture :    and  it  is  to  be  observed  Uiat  if  the 
9i.«Browi)l.    lessee  had  held   the  cellar  beyond  the  said  first  year,  that  the 
300. 2  Sand,      reservation  had  extended  without  question  to  the  first  year ;  and 

the  consideration  of  making  the  lease,  was  only  in  consideratioQ 
of  the  rent  reserved  in  the  said  indentures ;  and  in  ancient  time 
rent  reserved  upon  leases,  &c.  was  called  vivus  reddititse  because 
the  lessor  (c)  lived  by  it ;  and  vide  Plow.  Com.  Hill  and  Grange's 
case  171.  such  construction  shall  be  made  in  case  of  reservation 
of  rent,  that  the  lessor  shall  not  lose  his  rent  at  any  day,  && 
Pasmer  And  in  HiL  {d)  23  El.  Rot  1410.   in  Ctm-  Banco^  pionise 

Prowiecitcd.     ^^smer  brought  a  replevin  against  George  Prowse  for  taking  of 

his  cattle  at  Halberton,  in  a  place  called  Terleigh  Down  in  the 
4<K)^Co*  ^*^'  county  of  Devon  ;  the  case,  as  appears  by  the  record,  was  such: 
324!  b.  5  Co.  A  lease  was  made  of  a  house  and  land  for  years,  if  the  lessee 
124.  b.  4  Co.  should  so  long  live*;  and  afterwards  the  lessor  by  his  deed  in- 
p?  45^33^^^*  dented  granted  the  messuage  and  land  to  another,  to  have  and 
pl!  loi  11.  *  to  hold  the  reversion  to  the  grantee  for  life,  cum  per  morteniy  sut- 
iMowtl.  155.  a.  sumredditionem^  vel  forisfacturam  of  the  lessee,  out  aUter  acd" 
Gra'nt^^!7*E!  ^^^^^  {^)  ^^ddendo  inde  annuatim  to  the  grantor  and  his  heirs, 
4. 20.  Fitz.  cum  reversio  prad^  acciderit^  9s,  4rf.  per  annum  ;  the  lessee  died, 
Feoffm.  22.  the  grantor  of  the  reversion  distrained  for  the  arrearages  of  rent, 
97!  6  Co"56.  a.  ^*  ^^''  before  the  death  of  the  lessee  as  after ;  and  in  that  case 
66,  b.  2  Roll,  four  points  were  resolved  clearly  by  the  whole  court.  1.  That 
190.  B.N.C.  i)y  the  demise  of  the  messuage  and  land  for  life,  the  {e)  rever- 
2  7  ^?h  ft  ^^^^  thereof  *past;  but  by  grant  of  the  (J*)  reversion  land  in 
iSr. Viraot  50.  Possession  shall  not  pass.  2.  By  the  grant  of  the  messuage  and 
Lit  Uep.  18.  land  (g),  habendum  reversionem,  S^c,  for  life  after  the  death  of  the 
f^iPi^^d  lessee,  &c.  that  the  habendum  is  good;  for  in  judgment  of  law, 
Jt)3.  b.  152.  a.  nothing  but  the  reversion  is  granted  by  the  premises;  and  as  in 
Lit.  Rep.  18.  Throckmorton's  case.  Plow.  Com.  147.  when  a  reversion  is 
Cr'car^^iw  g*'*'*"^^^*  habendum  the  land,  the  habendum  is  adjudged  good:  so 
Godb.  451.  '  when  the  land  is  granted  habendfim  the  reversion ;  after  the 
Kciw.  18.  b.      death  of  the  lessee,  &c.  it  is  in  construction  as  much  as  to  say, 

5^;^ Co^Lif.^'  ^°  ^^^^  ^'^^^'  ^"  possession  after  death,  &c.     Also  the  habendm 

183.  a.  2  Co.  had  been  good,  although  no  mention  had  been  made  either  of 

fh'  **n  ^^^  land,  or  of  the  reversion  in  the  habendum ;  for  the  principal 

clut  e.t^'  office  of  the  {h)  habendum  is  to  limit  the  estate  of  the  land  con- 

2  Co.  55.  a.  tained  in   the  premises.     3.  It  was  resolved,  that  by  the  said 

DCo.  47.  b.  reservation,  the  rent  should  not  commence  before  the  reversion 


(j^)  yid.  Holland  y.  Fisher,  0,Bndgm.  2X5,    Lloyd,  1   Salk*  233.  S.  C.    1  L.  Raym.  5». 
Wade  V.  Bache,  I  Saund.  151  a.    Badger  v.    Vin.  Ab.  Grant's  K.  a.  Reversion  H. 
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fell  into  (a)  possession ;  and  these  words,  cum  reversio  prtcd^  acci-  C«)  ^y©*"  377. 

derit^  shall  be  expounded  accordincr  to  the  intent  of  the  parties,  i\rownl.  3im). 

which  was  not  that  the  grantee  tor  life  should   pay   the  rent  2  Svnifl.  166. 

reserved,  before  he  mi«;ht  take  the  profits  to  raise  the  rent  out  of  ^^  Pi.  Si3. 

«  1  Vent   'M 

them.     i".  That  the  distress  was  well  taken  for  the  arrearages  17  e.  a.  Exec, 
after  the  death  of  the  lessee,  and  not  for  the  arrearages  incurred  lie. 
before.     Note,  by  the  Lord  Dyer  in  2S  El.  {b)  S76,  377.  which  (6)Dy^rn7fi, 
proves  that  a  reservation  shall  be  expounded  according  to  the  ^^'  P*-  ^^' 
reasonable  intention  of  the  parties,  to  be  collected  by  the  words  ^  vent.  91. 
of  their  deed ;  and  it  is  apparent,  that  the  intention  of  the  parties  3  Saand.  166. 
in  the  case  at  bar,  was,  that  the  lessee  should  pay  rent  for  die 
time,  which  by  force  of  the  said  lease  he  occupied  the  said  cellar : 
but  forasmuch  as  the  bond  was  forfeited^  the  court  moved  the 
plaintiff  to  take  his  arrearages,  costs,  and  damages,  with  which 
he  was  contented;  and  so  no  judgment  was  given. 

Nota  reader,  as  to  the  said  case  put  at  the  bar,  of  a  gift  in  tail  Difference 
of  one  (c)  acre  at  common  law,  and  of  one  acre   in  borough  Jl^^Jf^",  ©Maw 
English  rendering  an  ox,  and  afterwards  the  donee  dies,  having  witiiout  the 
issue  two  sons,  so  that  the  one  acre  descends  to  the  one,  and  a<^t  of  the 
the  other  to  the  other,  that  but  one  ox  shall  be  paid.     For  the  shalfbe  rmnU 
better  understanding  of  the  law,  and  of  the  reason  thereof  in  tiplication  of 
that  case  and  other  the  like,  it  is  to  be  known,  that  there  is  a  ^||.V°„j[yijen 
difference  in  law,  when  by  operation  of  the  law  without  the  act  not.' 
of  the  party  there  shall  be  a  multiplication  of  one  entire  service, 
and  when  not  (b).     And  therefore  there  is  a  difference  betwixt 
very  lord  and  very  tenant,  and  between  the  donor  and  donee,  or  (c)  Ant.  107.  a. 
the  lessor  and  lessee :  for  in  the  case  of  very  lord  and  very 
tenant,  as  well  the  annual  as  the  casual  entire  (rf)  services  in  008  Co^^  105 


donor  and  donee,  or  lessor  and  lessee,  the  entire  rent  reserved  ^  b* 
shall  not,  by  any  division  either  of  the  reversion  or  of  the  pos- 
session by  act  in  law,  be  multiplied :  and  therefore  if  in  the  said 
case  of  one  acre  at  common  law,  and  the  other  in  borough 
English,  the  donee  dies,  having  issue  two  sons,  this  several  de- 
scent which  is  an  act  in  law  shall  not  charge  each  of  them  with 
the  entire  service,  no  more  than  if  the  donor  in  the  same  case 
dies  having  issue  two  sons,  so  that  the  reversion  descends  seve- 
rally  by  act  in  law;  yet  the  donee  nor  their  heirs  shall  be 
charged  but  with  one  entire  service.     So  if  a  man  is  seised  of 
two  acres,  one  of  the  part  of  his  father,  and  the  other  of  the 
part  of  his  {e)  mother,  and  makes  a  lease  of  both  for  life,  reserv-  («)  1  Co.  100. 
ing  yearly  a  lamb  to  the  lessor  and  his  heirs,  and  the  lessor  |>-  Co.  Lir.  i?. 
dies  without  issue  of  his  body,  the  several  heirs  shall  not  have  ^J  i4H?*8.^8k 
two  lambs,  but  one  lamb  only.     So  if  a  man  gives  land  to  two  b.  Plow.  132. 
men,  and  to  the  heirs  of  their  two  bodies  begotten,  yielding  a  b.  8  Co.  54.  a. 
hawk  (f)y  and  they  die,  their  several  issues  shall  pay  but  one  (/)Co.  Lit 
hawk  1  and  the  reason  of  these  and  other  like  cases,  that  the  ^^*  **• 
entire  services  in  these  cases  shall  not  increase,  is,  because  the 
reservation  of  the  donor  or  lessor  is  his  title  only,  and  when  he 


(b)  Vid.  notes  to  TalboiU  C(ue^  8  Co.  104.  b.  Vol.  iv.  p.  352« 
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himself  reserves  but  one,  the  law,  which  is  always  grounded 
upon  right  and  equity,  will  never  increase  it,  or  give  him  more 
than  he  himself  has  reserved.  And  the  reason  of  this  diflTerence 
appears  in  Woodland's  case  in  Plow.  Com.  9^,  for  encroachment 
by  the  donor  upon  the  donee,  or  by  the  lessor  upon  the  lessee, 
shall  not  bind  them  in  an  avowry,  as  it  shall  betwixt  lord  and 
tenant ;  and  the  reason  is,  because  when  the  donor  and  lessor, 
or  the  heir  of  any  of  them  avows,  he  ought  to  shew  the  original 
reservation,  by  which  it  will  appear,  how  much  the  donor  qr 
Cr.  Car.  81.       lessor  has  reserved.     And  with  tliis  agrees  the  judgment  in  Sir 

8  Co.  65.  a.       William  Foster's  case  in  the  Eighth  Part  of  my  Reports  f.  65.  a. 
1  Brownl.  170.  yj^^^  ^j^^  donor  or  lessor  need  not  in  an  avowry  allege  seisia; 

neither  shall  an  encroachment  upon  them  binci  them,  because 
the  reservation  is  their  title.  But  if  there  be  lord  and  tenant, 
^nd  the  tenant  makes  a  gift  in  tail,  or  ajcase  for  life,  the  re- 
mainder in  fee,  there  encroachment  by  the  lord  upon  the  donee 
Plow.  95.  a.      or  lessee  shall  bind  them,  for  the  lord  need  not  shew  the  com- 

9  Co.  ^-  "•       mencement  of  the  seigniory,  but  it  shall  not  bind  the  issue  in 
F.N^B^iiVd.    ^^'  i  ^^^  therewith  agree  20  E.  3.     Avowry  ISL     5  E.  4.  2.  a. 

and  F.  N.  B.  11.  a.    The  same  law  is,  when  the  law  creates  the 
[  *  108  b.  ]  tenure ;  *a8  if  lord  and  tenant  be  by  fealty,  and  the  yearly  rent 

of  a  lamb,  and  the  tenant  makes  a  gift  in  tail  to  two  men,  4Uidl9 

the  heirs  of  their  bodies  without  any  reservation,  now  ibe  donajw 

(a)  Co.  Lit.       shall  hold  of  the  donor  by  the  like  services  as  he  holds  {a)  Oivert 

t3.  a.  143.  a.     ^^  ^  ^^  ^^  jj^  ^  j  ^  g^^  ^^^  jf  ^j^^  donees  having  issue  dk^ 

their  several  issues  shall  pay  but  one  Iambi  for  the  oouor  or  )u9 
heirs  in  avowry  ought  to  shew  the  tenure  betwixt  the  lord  and  the 
tenant,  and  th^  gift  in  tail,  so  that  it  will  appear  to  tlie  a>urV 
that  but  one  lainb  at  the  time  of  the  gift  was  aue;  and  the  laa^ 
to  the  prejudice  of  the  heirs  of  the  donees,  will  not  ineneaseit 
But  there  is  a  difference,  betwixt  those  which  are  entire  servkes; 
for  some  services  by  the  mere  operation  of  the  law  shall  ba  ibh 
creased;  and  therefore  if  a  man  seised  of  two  apres,  one^^tbe 
common  law,  and  the  other  of  the  custom  of  borotighEngUBl^ 
makes  a;gift  in  tail  of  both ;  and  the  donee  having  issue  Uro 
sons  dies,  both  the  eons  shall  do  iealty :  tlie  same  law  af  homwr 
if  it  be  reserved  by  the  party,  or  created  by  the  law.  So  if  w 
(iouor  dies  having  issue  two  sons,  both  the  sods  shall  have  hor 
f*)  ?  Co.  105.  mage  and  fiE^alty.  And  so  there  is  a  difference  betwixt  «iuire!^)' 
^/''^^^'^^'j^l*'^^  services  of  profit  and  of  no  trust,  and  services  of  trust  and;  na 
Lii.  149.  a.  b.'  profit*    The  same  law  is,  if  there  be  lord  and  tenaat  by  kn^^ft 

service,  and  ilie  tenant  gives  the  tenancy  to  two  ment  and  ta 
their  heirs  of  their  bodies,  and  they  die  iiaving  is8ue»  their  isM|e 
shall  hold  severally  by  knight's  service,  for  that  is  for  the  4^ 
fence  of  the  lord  and  of  the  realm :  and  so  another  diff^mwp 
betwixt  an  entire  service  for  the  private  prpfii  oJE*  the  lord>«Bn4 
an  entire  service  for  the  public  defence  of  the  realm*  Fide  tfl 
f  .  Co.  105,  these  cited  in  John  Talbot's  casef ;  and  by.  these  and.  pther  dif- 
ferences tliere  put,  all  the  books  directly  proving  tbei%  ai^well 
without  any  contrariety  or  difficulty  agreed..  •  . ,  /     .    . 
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ARTHUR  LEGATS  CASE, 

In  Subversion  of  pestilent  Patents  of  thievish  Concealers. 

Mich.  10  Jac.  1.  which  began  Pasch.  1  Jac.  1.  Rot.  1639.  in  C.  B. 


Edward  Cockle,  late  of  Wimondham  in  the  county  EjcctUmc 
Norff.  as.   aforesaid,  liasbandmAn,  was  attached  tb  answer  to  a7l!V.  E.C. 

Arthur  Legat,  Gentleman,  of  a  plea,  wherefore  with 
force  and  arms  he  entered  into  six  acres  of  pasture,  and  six 
acres  of  wood  with  the  appurtenances  in  Wimondham,  which 
John  Smith,  Gentleman,  to  the  aforesaid  Artliur  demised,  for  a 
term'  which  is  not  jet  past,  and  him  from  his  farm  aforesaid  did 
gect,  and  other  wrongs  did  to  him,  to  the  great  damage  of  the 
said  Arthur,  and  against  the  peace  of  the  lord  the  now  King^ 
8cc.  and  whereupon,  the  said  Arthur,  by  Robert  Love  his  attor* 
ney  complaineth,  that  whereas,  the  aforesaid  John  on  the  19th 
day  of  October  in  the  8th  yeur  of  the  reign  of  the^lord  the  now 
King,  at  Wimondham  bad  demised  to  the  said  Arthur  the 
tenements  aforesaid,  with  the  appurtenances,  to  have  and  to 
hold  to  the  said  Arthur,  his  executors  and  administrator^,  irom 
the  feast  of  St.  Michael  the  Archangel  then  last  past,  for  and 
during  the  term  of  three  years  from  tlience  next  following,  fully 
to  be  Complete  and  ended,  by  virtue  of  which  demise  the  said 
Arthur  into  the  tenements  aforesaid  with  the  appurtenances 
entered,  and  was  thereof  possessed,  until  the  aforesaid  Edward 
afterwards,  that  is  to  say,  on  the  10th  day  of  April  in  the  9th 
year  of  the  reign  of  the  said  lord  the  now  King  of  England,  &c. 
with  force  and  arms,  &c.  entered  into  the  tenements  aforesaid 
with  the  aopurtenances,  which  the  aforesaid  John  to  the  said 
Arthur  in  torm  aforesaid  demised,  fur  the  aforesaid  term  which 
H  not  yet  past,  and  him  from  his  farm  aforesaid  did  eject,  and 
ether  wrongs,  &c.  and  against  the  peace,  &c.  whereupon  he  saith, 
that  he  is  injured,  and  hath  damage  to  the  value  of  20/.  and 
thereof  he  bringeth  suit,  &c.  And  the  said  Edward,  by  Thomas  piea :  Not 
Biofield  his  attorney,  cometh  and  defendeth  the  force  and  injury,  Cruilty. 
when  &c.  and  saith,  he  is  not  guilty  of  the  trespass  and  eject- 
ment aforesaid,  as  the  said  Arthur  above  against  him  com- 
plaineth, and  of  this,  puts  himself  upon  the  country ;  and  the 
aforesaid  Arthur  likewise.  Therefore  it  is  commanded  to  the  iMae:  Veaire^ 
Sheriff  that  he  cause  to  come  here,  from  the  day  of  the  Holy  '»c*»»- 
Trinity,  in  three  weeks,  twelve,  &c.  by  whom,  &c.  and  who 
neither,  &c.  to  recognize,  &c.  because  as  well,  &c.  at  which  day 
the  jurors  between  the  parlies  aforesaid,  of  the  plea  aforesaid 
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were  put  between  them  in  respite  here  until  this  day,  that  is  to 
say,  in  eight  days  of  St.  Michael  then  next  following,  unless  the 
Justices  of  the  lord  the  King  assigned  to  take  the  assises  in  the 
county  aforesaid  by  the  form  of  the  statute,  &c.  on  Monday  the 
15th  day  of  July  next,  at  the  castle  of  Norwich  in  the  county 
aforesaid  jshould  first  come ;  and  now  at  this  day  cometh  as  well 
the  aforesaid  Arthur  as  the  aforesaid  Edward  by  their  attornies 
aforesaid,  and  the  aforesaid  Justices  of  assize,  before  whom,  &c 
Postea.  send  here  their  record  in  these  words;  viz.  afterwards  at  the 

diiy  and  place  within  contained,  before  Edward  Coke,  Knight, 
Chief  Justice  of  the  lord  the  King  of  the  Bench,  and  John 
Crooke,  Knight,  one  of  the  Justices  of  the  said  lord  the  King^ 
assigned  to  hold  pleas  before  the  King  himself,  Justices  of  the 
said  lord  the  King  assigned  to  take  the  assizes  in  the  county  of 
Norfolk  aforesaid,  by  form  of  the  statute,  &c.  came  as  well  the 
within  named  Arthur,  as  the  within  written  Edward  Cockle,  by 
The  jurors  their  attornies  within  written ;  and  the  jurors  of  the  jury,  whereof 
aiipcar.  within  is  made  mention,  being  called,  likewise  came,  whereof 

twelve,  that  is  to  say,  Robert  Seaman,  Adam  Bale,  Bartholomew 
Harrison,  Thomas  Reynolds,  William  Bid  well,  Henry  Howlet, 
Thomas  Crooke,  Richard  Russell,  Thomas  Tilney,  John 
Freeman,  John  Jewel,  and  Edmund  Johnson,  in  the  jury 
One  of  the  aforesaid  are  sworn  ;  after  which,  one  of  the  jurors  aforesaid, 
jury  with-         ^y^^^  jg  ^^  g^y  Robert  Seaman,  with  the  assent  of  both  parties 

aforesaid,  and  by  the  command  of  the  Justices  aforesaid,  from 
llie  jury  res-  the  panel  aforesaid,  was  utterly  withdrawn,  &c.  Therefore  with 
pited.  ^^  assent  of  the  parties  aforesaid,  the  jury  aforesaid  was  farther 

put  in  respite  here,  until  in  eight  days  of  St.  Hilary.  Therefore 
that  the  said  Sheriff  have  their  bodies,  &c.  (and  so  appointed  a 
A  decern  tales  deccm  tales) :  at  which  day  here  cometh  as  well  the  aforesaid 
appointed.  Arthur,  as  the  aforesaid  Edward,  by  their  attornies  aforesaid; 
ShiritTs'  re-  and  the  Sheriff  now  returneth,  that  as  to  the  distraining  of 
*"'^"*  Bartholomew  Stone  and  the  other  jurors,  that  the  writ  of  the 

lord  the  King  to  him  directed,  was  so  late  delivered  him,  that 
for  the  shortness  of  the  time  he  could  not  execute  it,  but  as  to 
the  putting  off  the  Decern  tales^  whereof  in  the  said  writ  was 
made  mention,  the  said  Sheriff  now  returneth,  that  executioo 
thereof  doth  appear  in  a  schedule  to  the  said  writ  annexed,  in 
which  said  schedule  is  contained  the  panel  of  the  names  often 
Tho  jury  again  jurors,  whereof  none,  &c.  therefore  the  jury  aforesaid  again  is 
respited.  p^^  jq  respite  here,  until  from  Easter-day,  in  fifteen  days,  unless 

the  Justices  of  the  lord  the  King  assigned  to  take  the  assizes  in 
the  county  aforesaid,  by  the  form  of  the  statute,  &c.  on  Wed- 
nesday in  the  first  week  of  Lent,  at  Thetford,  in  the  county 
aforesaid,  first  shall  come,  for  default  of  jurors,  &c.  Therefore 
that  the  Sheriff  distrain  the  jurors  aforesaid  by  all  their  lands, 
&c.  And  that  the  issues,  &c.  So  that  they  be  here,  unless, 
Tlic  Assises.     &c.  to  make  the  jury  aforesaid,  &c.    Norf.  ss.  Afterwards  at  the 

day  and  place  within  contained,  before  Edward  Coke,  Knigbt, 
Chief  Justice  of  the  lord  the  King  of  the  Bench,  and  John 
Crooke,  Knight,  one  of  the  Justices  of  the  said  lord  the  King, 
assigned  to  hold  pleas  before  the  said  lord  the  King,  Justices 
assigned  to  take  the  assizes  in  the  county  aforesaid  by  the  form 
of  the  statute.  &c.  come  as  well  the  within  named  Arthur  Lcgnt, 
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as  the  within  written  Edward  Cockle,  by  their  attornies  within 
contained  ;  and  the  jurors  of  the  jury  aforesaid,  whereof  *within  The  jury  ap- 
is  made  mention,  being  called  likewise  come ;  who  to  say  the  '*®"' 
truth  of  the  (matters)  within  contained,  being  chosen,  tried,  and  Special  ver- 
sworn,  say  upon  their  oath,  that  the  late   King  and  Queen,  <i^ct:  King 
Philip  and  Mary,  on  the  Qth  day  of  July  in  the  4th  and  5th  '"ised'irfec 
years  of  the  reigns  of  the  same  King  and  Queen,  Philip  and  in  right  of 
Mary,  were  seised  of  and  in  the  manor  of  Wimondham  in  the  J|>e»r  crown  of 
county  aforesaid,  in  their  demesne  as  of  fee,  in  the  right  of  their  w.  whereof 
crown  of  England,  whereof  the  lands  and  tenements  in  the  de-  the  lands,  &c, 
claration  within  written,  then  were  parcel;  and  the  aforesaid  >"  the  decla- 
late  King  and  Queen,  Philip  and  Mary,  so  as  before  is  said,  of  ceJ,  9  Jaiy^4& 
and  in  the  manor  aforesaid,  whereof,  &c.  being  seised,  the  said  5  P.  &  M.  by 
King  and  Queen,  on  the  said  9th  day  of  July,  in  the  4th  and  6th  grapj;*  j' j^^"^' 
years  of  the  reigns  of  the  said  late  King  and  Queen  Philip  and  o.  H.the 
Mary  made  their  letters  patent  under  their  great  seal  of  England  aforesaid 
to  one  George  Howard  Kniffht,  of  the  aforesaid  lands  and  tene-  If  °^!„**"1„*!L 
ments,  m  the  declaration  within  written,  named  (amongst  others)  declaration 
by  the  names  of  two  pieces  of  lands,  called  Nettlehamsted  and  mentioned  by 
Wikemans,  containing  by  estimation  fifteen  acres,  lying  and  two  plec^l  of 
being  in  Wimondham  aforesaid,  in  the  county  aforesaid,  then  or  land  called  N. 
iate  in  the  tenure  or  occupation  of  John  Coleman,  and  late  to  a»/l.Wik.,con- 
the  monastery  of  Wimondham,  some  time  belonging  and  apper-  tfmaUonfifteeii 
taining,  and  parcel  of  the  possessions  thereof  then  being;  the  acres, lying  in 
tenor  of  which  letters  patent  followeth  in  these  words  :  w.  then  or  late 

'  in  the  tenure 

or  occupation  of  I.  C,  and  late  to  the  monastery  of  W.  appertaining,  «&c. 

The  King  and  Queen,  to  all  to  whom,  &c.  greeting:  Letters  patent 
know,  ye,  that  we  in  consideration  of  the  good,  true,  and  Jer[J^*'° 
faithful  service  of  our  beloved  and  faithful  servant,  George 
Howard,  Knight,  before  this  time  to  us  done,  and  for  divers 
other  causes  and  considerations  us  especially  moving,  of  spe- 
cial grace,  and  of  our  certain  knowledge  and  mere  motion, 
have  given  and  granted,  and  by  these  presents  do  give  and 
grant,  for  us,  and  the  heirs  and  successors  of  us  the  aforesaid 
Queen,  to  the  aforesaid  George  Howard,  all  those  two  acres  of 
our  lands,  lying  and  being  in  Ashwynen  in  our  county  of 
Norfolk,  &c.  We  also  give  and  grant,  by  these  presents,  to  the 
aforesaid  George  Howard,  Knight,  two  pieces  of  our  lands, 
called  Nettlehamsted  and  Wikemans,  containing  by  estimation 
fifteen  acres,  lying  and  being  in  Wimondham  aforesaid  in  the 
county  aforesaid,  now  or  late  in  the  tenure  or  occupation  of 
John  Coleman,  and  late  to  the  monastery  of  Wimondham, 
sometime  belonging  and  appertaining,  and  being  parcel  of  the 
possessions  thereof,  &c.  We  also  give  for  the  consideration 
aforesaid,  by  these  presents,  for  us,  tne  heirs  and  successors  of 
us  the  aforesaid  Queen,  and  do  grant  to  the  aforesaid  George 
Howard,  Knight,  all  and  all  manner  of  woods  and  underwoods, 
and  our  trees  whatsoever,  of,  in,  and  upon  the  premises  growing 
and  being,  and  all  the  land,  ground,  or  soil  of  the  same  our 
woods,  underwoods,  and  trees,  and  the  reversion  and  reversions 
whatsoever,  of  all  and  singular  the  premises  above  expressed  and 
specified,  and  to  every  parcel  thereof,  as  also  the  yearly  rents 
and  profits  whatsoever,  reserved  upon  whatsoever  demises  and 
grants  of  the  premises,  or  any  parcel  thereof,  any  wise  made,  as 
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fully  and  wholly,  and  in  aa  ample  manner  and  form,  as  any 
Abbots  or  Priors  of  the  said  late  abbey  or  priory,  or  any  of 
them  J  or  any  guardians,  or  any  chaplains,  chaoDters^  or  incum- 
lients,  or  any  chaplain,  chaunter,  cbaunteres%  or  incumbent  of 
chauntry,  guilds,  lamps,  obits,  and  lights  aforesaid,  or  any 
other,  or  others,  the  premises,  or  any  parcel  thereof,  having 
possessing,  ever  had,  held,  or  enjoyed,  or  ought  to  have^  hdd, 
use,  or  enj(^,  as  fully  freely,  and  wholly,  and  in  as  ample  maoner 
and  form,  as  all  and  singular  the  premises,  to  our  hands,  or  la 
the  bands  of  tlie  most  deEir  fiither  of  us  the  said  Queen,  Henr^« 
the  Eighth,  late  King  of  Enf^nd,  or  unto  the  hands  of  our  most 
dear  brother  of  us  the  said  Queen,  Edward  the  Sixti^  lat^ 
King  of  England,  by  reason  or  pretext  of  the  seRreral  dissolatiaBS 
of  the  said  mte  monastery,  priory,  chauntty,  guildf  lamps,  obiti^ 
and  lights  aforesaid,  or  by  reason  of  any  act  oi  Parliament,  or 
any  acts  of  Parliament,  or  any  other  lawful  means,  right  or  titk^ 
ought  to  come,  and  in  our  hands  now  of  right,  bv  reasmijof  tbs' 
dissolutions  of  the  said  late  monastery,  priory,  chauntry^  guildi 
lamps,  obits,  and  lights,  are  or  ought  to  be;  all  which  aingUW 
premises  with  the  appurtenances,  from  us,  and  from  the  father 
and  brother  of  us  the  said  Queen,  were  concealed  and  detained^ 
and  the  rents  nnd  revenues  thereof,  nor  of  any  parcel  thereof,  to 
us  before  this  time  were  answered  ;  and  all  which  and  singular 
premises,  with  the  appurtenances,  now  in  the  whole  da  amoMt^ 
to  the  clear  yearly  value  of  twenty-two  pounds,  eight  shillings, 
and  six  pence,  and  not  above ;  that  is  to  say,  &c«  the  abrcsaid 

.  lands,  tenements,  meadows,  postures,  and  other  the  premises  is 
Possewicke,  Kcringham,  Massingham,  Great  Berlingham,  GSst, 
Girston,  Holme,  Hunstonston,  Alderford,  Dockleborough^ 
Boyton,  in  the  parish  of  St.  George,  in  the  city  of  the  counts*  o£ 
Norwich,  Buckenham*  New  Wimondham,  Plamstead,  Tyleo^. 
ham,  Southelingham,  Dinham,  and  Estlyham  aforesaid,  i»  the 
said  county  of  Norfolk,  to  the  clear  yearly  value  of  fi^f-sii 
shillings  and  four  pence;  provided  always  that  if  it  shall  happen 

•  the  aforesaid  lands  and  tenements  above  expressed,  and  speci<* 
fied,  or  any  parcel  thereof,  at  the  time  of  the  making  of  tliese 
our  letters  patent  to  be  of  greater  yearly  value  old  rent  than  in 
those  present  letters  patent  is  particularly  specified,  tkat  then  it 
shall  be  lawful  for  us,  the  said  Kmg  and  Queen,  and  the  heirs 
nnd  successors  of  us  the  aforesaid  Queen,  from  time  to  timc^ 
during  the  term  of  ten  years,  after  the  date  of  tliese  letters*  pa^' 
tent,  into  all  the  aforesaid  lands,  tenements,  and. other  the  piie-' 
mi^es,  and  every  |)arcel  thereof  so  being  of  greater  yearly  Taibc^ 
to  enter,  nnd  the  same  to  seize  and  have  in  our  bands  and*ouf< 
possession,  to  keep,  until  we  the  said  King  and  Queen,  the 
heirs  and  luccessors  of  us  th^  aforesaid  Queen,  of  so  manvaunui 
of  good  and  lawfiil  money  of  England,  to  how  much  diesiud  * 
greater  and  yearly  value  of  the  premises  or  any  parcel  thereof 
according  to  the  rate  of  purchase  of  twenty-one  years  do  amoual' 
unto,  we  be  thereof  satisfied  and  paid ;  to  havei  and  to  hold» 
and  enjoy  the  aforesaid  nicsstmges,  houses,  buildings^  landu, 
tenements,  meadows,   feedings,   pastures,  woods,  anderwodd% 
rents,  reversions,  sn-vices,  and  other  hereditaments,  whatsoever 
with  the  appurtenances ;  and  all  and  singular  the  premises  with 
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nil  4heir  appurtenances  to  the  aforesaid  George  Howard,  Knight* 
his  heirs  and  assigns,  to  the  proper  use  ami  behoof  of  him  the 
said   George  and  his  heirs,  and  assigns  for  ever,  to  hold  the 
aforesaid  messuages,  lands,  tenements,  and  all  and  singular  other 
the  premises  with  their  appurtenances,  of  us  and  of  the  heirs 
and  successors  of  u^  the  aforesaid  Queen,  as  of  our  manor  of 
East  Greenwich  in  our  county  of  Kent^  by  fealty  only  in  free 
socage^  and  not  in  capite,  for  all  rents,  services,  and  demands 
whatsoever,  for  the  same  to  us,  the  heirs  and  successors  of  us 
the  aforesaid  Queen,  for  the  same  to  be  any  way  rendered,  paid, 
or  to  be  done ;  and  ftirtber,  of  our  farther  special  graces  we  have 
given,  and  granted,  and  by  these  presents  for  us,  the  heirs  and 
successors  of  us  the  atbresaid  Queen,  we  give  and  grant  to  the 
aforesaid  George  Howard,  Knisht,  from  henceforth,  all  and' 
singular  tlie  rents,  reversions,  ana  profits,  of  all  and  singular  the 
premises,  from  the  feast  of  the  Annunciation  of  the  blessed 
Mary  the  Virgin  last  past,  hitherto  coming  or  arising,  to  have 
the  same  of  our  gift,  without  any  account,  or  any  other  thing  to 
us»  the  heirs  an^i  successors  of  us  the  aforesaid  Queen,  in  any 
manner  to  he  rendered,  paid,  or  done :  we  will  also,  and  by 
these  presents,  grant  to  the  aforesaid  George  Howard,  that  he 
have,  and  shall  have  these  our  letters  patent  in  due  manner  made 
and  sealed,  without  any  fine  or  fee,  great  or  small,  to  us  in  our 
Hanaper,  or  elsewhere  to  our  use  for  the  same,  any  ways  to  be 
rendered,  paid,  or  done,  because  express  mention,  &c»    In  wit- 
ness, &C.  T.  K.  and  R.  at  Westminster,  the  9th  day  of  July,  in 
the  4th  and  6th  years  of  Philip  and  Mary,  &c.    And  further.  At  the  Ume  of 
the  jurors  aforesaid  say  upon  their  oath,  that  at  the  aforesaid  the  making  Uie 
time  of  the  making  of  the  said  letters  patent,  so  as  before  is  said,  [hfe  mwwV^"*' 
to  the  aforesaid  George  Howard,  the  manor  aforesaid  from  the  aforesaid  was 
aforesaid  late  King  and  Queen  was  not  concealed  nor  detained,  °*^  concealed 
but  the  rents  and  reversions  thereof  to  the  said  lord  the  King  from^^the'wiid 
and  lady  the  Queen  then  were  answered;  and  that  the  said  King  and 
manor  was  in  charge  and  account  of  record,  and  the  rents  and  ^"«e"»  but  in 
reversions  thereof  to  the  said  late  King  and  Queen,  Philip  and  ^^"^^  ^^' 
Mary,  were  answered :  but  whether  the  lands  and  tenements  in  l^vt  whether 
the  declaration  above-mentioned,  by  the  said  letters  patent;  to  tenJ^n"is*i"n^ 
the  aforesaid  George  Howard,  Knight,  passed  or  not,  the  jurors  the  declara- 
aforesiaid  are  ignorant,  and  thereofpray  the  advice  and  consi^-  tion mentioned 
deration  of  the  court  in  the  premises;  and  if  upon  the  whole  f^i^G.H.  ^ 
matter  aforesaid,  by  the  jurors  aforesaid,  in  form  aforesaid  found,  the  jury  pniy 
it  shall  seem  to  the  said  Justices  and  the  court,  that  the  aforesaid  ^^^  advice  of 
lands  and  tenements  in  the  d^laration  aforesaid  mentioned  by     ®^"'''*  ^^* 
the  aforesaid  letters  patent  of  the  lord  Philip  and  Mary,  late 
King  and  Queen  of  England,  to  the  aforesaid  George  Howard 
did  poss^  then  the  jurors  aforesaid  say  that  the  aforesaid  Edward 
Cockle  is  not  guilty  of  the  trespass  and  ejectment,  as  he  before 
in  pleading  hath  alleged :  and  if  upon  the  whole  matter,  by 
the  jurors  aforesaid  in  form  aforesaid  found,  it  shall  seem  to  the 
Justices  and  Court,  that  the  lands  and  tenements  in  the  declara- 
tion within  written,  by  the  aforesaid  letters  patent  of  the  lord 
Philip  and  Mary,  King  and  Queen  of  England,  to  the  said 
George  Howard  passed  not,  then,  &c. 
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ARTHUR  LEGAT'S  CASE, 

In  Subversion  of  pestilent  Patents  of  thievish  Concealers. 
Mich.  10  Jac.  1.  which  began  Pasch.  10  Jac.  1.  Rot.  1639.  in  C.  B. 


PartX.-l09  a.  Grant  by  letters  patent  of  two  pieces  of  land  called  N.  and  W.  contaiiung 

fifteen  acres  in  Wimondham,  in  the  county  of  N.,  lately  in  the  tenure 
of  C,  and  formerly  belonging  to  the  late  monastery  of  W.,  quae  qiddem 
praimua  a  nobit,  jr.  conceiata  et  detenta  fuerunt.  The  lands  were  pared 
of  the  manor  of  W.,  and  it  was  found  by  special  verdict  that  the  said 
manor  non  concela^  nee  detenC  fuU^  udfuit  in  oncre  et  eompoto  ;  and  the 
rents  and  profits  (except  of  the  said  two  pieces  of  land  called  N.  and  W.) 
were  answered  to  the  King  before  and  at  the  time  of  the  said  letters  patent 
Held :  although  there  was  a  certainty  in  the  thing  granted,  in  the  names 
in  the  content,  in  the  town,  county,  tenant,  and  in  the  title,  yet  the  qua 
qmdem  being  false,  avoided  the  patent  for  four  reasons ;  1 .  That  the  clause 
qtuB  qwdeniy  &c.  was  in  law  the  suggestion  of  the  patentee ;  2.  That  it  was 
a  clause  of  restraint  to  restrain  the  grant  to  that  only  which  was  concealed, 
and  not  in  charge ;  3.  That  the  final  intendon  of  the  King  and  Queen  by  the 
letters  patent  was,  to  reward  the  service  of  the  patentee,  and  not  to  diminish 
any  part  of  their  revenue ;  4.  That  the  words  are  in  the  conjunctive,  coaediite 
et  detentafuerunt,  and  the  land  cannot  be  said  to  be  detained  from  theKii^ 
When  the  King  and  Queen  are  answered  of  the  ancient  rent  of  a  manor, 
although  the  fermors,  or  officers  and  ministers  of  the  King  suffer  an  intru- 
sion into  parcel  of  the  manor,  yet  that  parcel  is  not  in  law  concealed  nor 
detained. 

Ex  certa  scientia  imports  the  King  had  knowledge  of  the  thing  he  granted. 
Ex  mero  motu  properly  imports  the  honour  and  bounty  of  the  King,  who 
rewards  the  patentee  for  the  merits  of  his  service,  of  his  own  mere  motion, 
without  any  suit  of  the  party.    S.  C.    3  And.  19. 


Vid.3  Inst.  ARTHUR  Legat,  Gentleman,  brought  an  Ejectiotie^mag  agoinsi 
16B.4B.&  A.  Edward  Cockle,  on  a  demise  made  of  six  acres  of  wood  in  Wi- 
668.  mondham  in  the  county  of  Norfolk  by  John  Smith  19  October 

anno  8  Jac.  for  three  years,  and  that  the  defendant  ejected  him, 
&c.  The  defendant  pleaded  not  guilty,  and  a  special  verdict 
was  found  to  this  effect  (a).  The  Kins  and  Queen,  Philip  abd 
Mary,  were  seised  of  the  manor  of  Wimondham  in  the  county 
of  Norfolk  in  fee,  in  the  right  of  their  crown  of  England 
(whereof  the  said  six  acres  of  wood  in  which,  &c.  were  parcel) 

(a)  This  case  is  said  by  Lord  Ellesmere,  in  in  the  Common  Pleas,  and  printed  whilst  the 
his  observations,  p.  18.,  to  have  been  adjudged  writ  of  error  was  depending  in  K.  B.  to  have 
**  before  the  Chief  Justice  and  his  companions    the  first  judgment  better  examined." 
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and  9  Julii^  anno  4  &  5  of  the  said  King  and  Queen  by  their  let- 
ters patent  under  the  great  seal  of  England,  in  consideration  of 
service  done  by  Sir  George  Howard,  Knight,  ex  certd  sctentid, 
mero  motUy  et  gratid  specially  gave  and  granted  to  the  said  Sir 
George  Howard  (inter  alia)  omnes  iUas  duas  pecias  terra  nostras 
voca£  Nettlehamsted  Ss^  fVikemanSy  continent  per  estimation'  15  acraSj 
jac'  (J*  existen'  in  fVimondham  in  com*  Norfolk^  modo  vel  nuper  in 
tenurd  sive  occupatione  Jo,  Colman^  ac  nuper  monasf  de  ffimond" 
ham  quond*  spect*  etpertinen%  SfC.  qtus  quidem  * omnia^ singula prce^  [  *  109  b.  ] 
missa  cum  pertineniiis  a  nobis  clc  a  patre  S^Jratre  nostris  prtEfatce 
Regime  concelata  et  detenffuet^y  clc  redditus  et  reventiones  inde  nee 
alicujus  inde  parcelUe  antehac  responsafuer'^  habend*  prced^  Georgio 
Hcmard  Milit\  hcered!  et  assignatis  suisy  Sfc,  And  that  the  said 
six  acres  of  wood  whereof,  &c.  were  parcel  of  the  snid  land 
called  Nettlehamsted  and  Wikemans;  and  that  the  said  manor 
of  Wimondham  whereof,  &c.  at  the  time  of  the  making  of  the 
said  letters  patent  non  concela^  nee  detent' Juity  sedftdt  in  onere, 
et  compotOj  and  the  rents  and  profits  thereof  (saving  of  the  said 
lands  called  Nettlehamsted  and  Wikemans)  were  answered  to 
the  King  before  and  at  the  time  of  the  said  letters  patent :  and 
if  the  said  lands  called  Nettlehamsted  and  Wikemans,  being 
parcel  of  the  said  manor,  passed  or  not,  was  the  question  :  and 
if  the  said  lands  did  not  pass  by  the  said  letters  patent,  then  they 
found  for  the  plaintiff,  &c.  and  if,  &c.  And  in  this  case  three  The  three 
questions  were  moved.  1.  If  the  said  two  parcels  of  the  manor  qnestions 
called  Nettlehamsted  and  Wikemans  should,  as  this  case  is,  be  ^ovcdT*'^* 
said  in  law  to  be  concealed  or  detained  from  the  King,  when  the 
manor  itself  whereof,  &c.  is  in  charge  to  the  King  and  Queen, 
although  in  truth  the  said  two  parcels  called  Nettlehamsted  and 
Wikemans  were  occupied  by  an  intruder,  who  answered  nothing 
for  them.  The  second  question  was,  forasmuch  as  the  said  grant 
was  of  the  said  two  parcels  by  the  special  names  of  Nettleham- 
sted and  Wikemans  in  Wimondham  in  the  county  of  Norfolk, 
and  has  these  certainties,  sc.  modo  vel  nuper  in  tenurd  sive  occu- 
patione Johannis  Colman,  ac  nuper  monasterio  de  fVimondham 
quondam  spectant\  Sfc,  all  which  were  true,  if  the  said  two  par- 
cels should  pass,  notwithstanding  they  should  not  be  said  in  law 
to  be  concealed  or  detained.  9.  If  the^aid  grant  by  letters  pa- 
tent ex  certd  scicntidy  mero  motu^  ^  gratia  specialif  should  make 
the  grant  good,  notwithstanding  the  falsity  of  the  said  clause, 
quce  quidem,  SfC, 

And  as  to  the  first,  it  was  resolved,  that  where  the  King  and  ResolTed : 
Queen  were  answered  of  the  ancient  rent  of  the  manor,  although  manor  U  tn 
the  fermors,   or   officers    and  ministers  of   the    King,    su£r  charge,  every 
any  to  intrude  into  any  parcel  of  the  manor,  yet  that  shall  not  P*'*  °^^^  **  *" 
be  said  in  law  to  be  concealed  or  detained;  for  the  manor  is  in  ^  ^^^' 
charge,  and  by  consequence  in  law  every  part  of  it,  et  turpis  est 
pars  qua  non  convenit  cum  suo  toto. 

As  to  the  second,  it  was  objected,  that  there  was  multiplicity  Argnment, 
of  certainty  in  the  clause  of  the  grant  itself.     1.  In  the  thing  th^  there  l» 
granted,  sc,  by  certain  names.     3.  By  certain  content,  sc.  fifteen  uinS*£^the'^' 
acres.    3.  In  a  certain  town.    4.  In  a  certain  county.    5.  In  the  grant, 
occupation  of  a  certain  person.     6.  In  title  nup'  monast  de  JVi- 
inondham  spectaiC ;  and  all  these  arc  true :  and  therefore  although 
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[  *  110  a.]  in  truth  the  snuMands  calletlNdilehainstccI  *ahdWiketoans  wdrc 
(a)3Co.  10.  a.  not  concealetl,  yet  thejr  should  pass  for  (a)  utile  pei^  tittle  turn 
Sr-^-Vsid.  'oitiatur :  and  for  that  they  cited  the  book  in  (J)  29  R  S.  9. 
63. 70*.  2  Roll,  where  King  E.  S.  granted  to  William  Earl  of  Salisbdry  the  son 
Rep.  429.  Cart,  omnes  advoeationes '  ecclesiarutn  qua  pertinent  ad  priaratum  de 
Sand.  169.  Montague^  Sfc.  et  quas  nuper  concessimus  WilF  tunc  comiii  Sarum 
Hob.' 171.'  patripraJC  Willielm.  And  in  truth,  the  advowson  of  the  church 
^\*^p'*  ^'  ®'  ^f  William  then  in  question  was  not  ^nted  to  the  father,  and 
lis.  b.  *^  ^     y®t  there  the  grant  is  held  good :  and  if  it  was  In  the  case  of  a 

common  person,  the  ialse  qua  quidem^  S^.  would  not  avoid  the 
ResoWed :  ttic  gf ant.  But  it  was  answered  and  resolved  per  taf  curiam^  that 
fo7fi>nrrea-  ^^  grant  was  void  for  four  reasons.  1.  Because  the  clause  of 
sons.  qua  (c)  quidem^  <$*c.  was  in  judgment  of  law  the  suggestion  of 

Godb^4^^'  ^  ^^^  patentee  (a  1).  2.  That  it  was  a  clause  of  restraint,  to  restrain 
(d)  2  RoU.'  the  grant  to  the  thing  only  concealed  from  the  King  and  Queen, 
Rep.  S7d.  t78.  Scc.  and  not  in  charge.  8.  To  the  end  the  final  intention  of  the 
335.'  iTlil^  King  and  Queen  by  these  letters  patent,  was  to  reward  the  ser- 
109,  iio.  vice  of  the  patentee,  and  not  to  diminish  any  part  of  their  revenue. 

Godb.  4t3.        4.  Forasmuch  as  the  words  are  in  the  conjunctive  concelata  et 

detentajuet^j  4^c.  in  which  case  if  the  land  maybe  said  to  be  de- 

As  to  tb  fi  t    ^^'"^^  ^'"^''^  ^^®  K'^g  ^^  *^®**     A.8  to  the  first,  sc.  that  the  said 
reason,  that      dause,  qua  quidem,  ^c.  should  be  taken  in  law  as  the  suggestion 
the  clanse        of  the  party,  in  10  E.  8.  Grant  58  (rf)  the  King  by  his  letters 
&!r  ¥^if uTiaw  P^^^"^  6^^®  licence  to  appropriate  the  advowson  of  D.  to  the 
the juggestion    Prior  of  C.  qua  quidem  advocatio  non  tenetur  de  nobis,  SfC.  and  in 
of  ilie  paten-     truth  the  advowson  was  held  medialelv  of  the  King,  and  the  li- 
(0 1  Co.  5j.  a    ^^'^^^  ^^s  \iAA,  void,  for  the  bpok  saith  that  the  suggestion  was 
Lane  12!  se     '  false.     And  in  (21)  31  E.  4.  48;  a.     If(^)  the  King  grants  the 
Roll.  Rep.  360.  manor  of  D.  &c.  quod  quidem  manerium  ad  manus  nostras  dedMi 
iw.      ^ '        rationc  escheat\  ^c.  and  in  truth  the  manor  did  not  come  to  the 
(/)  57  U.  8.      King  by  escheat,  the  grant  is  void ;  and  the  reason  that  Hussey, 
Br.  Patent       Chief  Justice,  there  gives  if,  because  the  falsity  comes  on  the  suJ^ 
U)'«  Roll.        '"'^^  ^^  the  party.     And  therewith  agree  8  H.  7.  3.  b.  {f)^! 
Rep.  «74.  278.  H.  8.  Br.  Patents,  (g)  and  9  H.  6.  28.  a.  b.    And 'in  16  E.4.7.* 
Moor  318.  1      u^  jj.  ;§  ^eld,  that  the  patentee  shall  not  take  advantage  of  Any 
^^*     '  other  title  than  that  which  is  expressed  in  the  letters  patent. 
And  in  the  act  of  confirmation  of  letters  patent,  an.  IQ  EL  c.  2. 
there  is  a  proviso :    <'  Provided  always,  that  this  act,  Stt.  shall 
not  extend  to  any  letters  patent,  whicn  at  any  time  since  the  be- 
ginning of  her  Majesty*s  reign  have  been,  or  hereafter  shaH  l>e 
granted  by  the  Queen  s  Highness  to  any  person  or  persons^  df 
Harc).23i,S32.  any  manors,  lands,  &c.  by  force  of  any  information,  suit,  or  stig- 
«7^fi'r  ^'s.      gestion  made  or  to  be  made  to  her  Highness,  that  the  same  iiia- 
b.  Gotlb.  423.'    ^ors,  lands,  &c.  were  concealed  lands."     And  always  after  this 

act,  and'4ifter  the  like  act  of  confirmation  of  letters  patent,  atu 
43  EL  c.  Vd,  the  said  clauses  of  qua  quidem^  4^c.  and  ordinary  pro- 
visos concerning  concealments,  were  construed  and  taken  inlaw  for 
r  *  110  b.  1  informations,  *  suggestions  and  suits  ofthepatentcc  to  the  Queen 
As  to  these-      for  Concealed  lands.     As  to  the  second,  the  said  clause  of  ^ 
cond,ihatit      quidenij  Sfc.  contains  words  of  restraint  inserted  for  the  King^s 

of  Nstraint  to  restrain  the  grant  to  that  only  which  was  concealed,  and  not  in  charge. 
(a  1)  Ace.  per  Sir  O.  BridgmaD,C.  J.  HoUandv.  Fi9ker,Q%  Btidgia.  199.- 
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benefit^  for  it  implies  a  suggestion  to  the  King  (as  has  b^n  said) 
and  an  answer  made  to  it  by  the  King,  ^.tbe  suggestion  of  the 
patentee  to  the  King  is,  that  he  has  found  lands  which  are  con- 
cealed from  him,  of  which  he  has  not  any  rent,  profit,  or  other 
benefit  answered ;  and  therefore  may  it  please  the  King  in  re- 
ward of  his  service,  &€.  to  grant  those  lands  to  him,  which  he 
bv  his  industry  has  found  to  belong  to  the  King.     To  which  the 
King  answers,  I  am  content  to  grant  you  the  said  lands,  so  as 
according  to  your  suggestion  they  are  concealed  from  us,  and 
whereof  we  have  not  any  rent  or  profit  answered :.  upon  which, 
the  said  clause  of  qiue  quidemf  S^c.  was  added  in  the  patent^  to     > 
restrain  the  King's  grant  to  l^nds  only  which  were  concealed 
from  him^  and  to  no  otiier,  whereof  the  King  was  answered  any. 
rent  or  profit.     Quod  restringendi  causa  addtlur  in  casu  domim 
Regis^  si  fahum  sif  vitiat  cartam.    And  tlierefore  a  notable  Vowe^  Cjiifir  in. 
ca,ase  was  citied,  which  was  adjudged  Mich.  22  and  23  Ellz.226^  b/^'?  r^' 
gitus  in  the  King's  Bench;  but  it  was  entered*  PoscJi^  21  Eh  Cit.'°Tl^<k>r 
Rat.  d3#  wh^re  t£e.  case  was,  that  Francis  Vowe  brought  an  4]r.'tArtdc^'. 
JS/ectianeJiiTiuefkguLinst  Richard  Smith,  on  a  demise  ni^e  bv  {77-^^^ 
Leonard  Vowe  5  Oct.  an,  20  £/•  Reg*  of  a  messuage,  &c»  in  Hal*, 
langton  in  the  county  of  Leicester ;  the  defendant  pleaded  not 

Juilty;  and  at  Nisi  Prius  before  Sir  James  Dver  then  Chief       .    /    ' 
ustice  of  C.  B.  a  special  verdict  was  found  to  this  effect.    Wii-  .  i 

Ham  Dexter  was  seised  of  the.  manor  of  Hallangton  in  the  sai4 
countv  of  Leicester  in  fee,  whereof  the  said  messuage,  &c«  wa9 
parcel,  and  in  the  time  of  R.  2.  did  thereof  enfeoff  Henry  Earl 
of  Derby  and  his  heirs ;  and  afterwards  the  said  Earl  took  upoa 
him  the  crowp  and  government  of  this  realm,  by  the  name  of 
Henry  the  fourth.  And  afterwards  ^AprUis  anri  regni  sui7»ad 
humilem  petitionem  Sf  suppUcaticnem  quorundam  Johannis  ^iton 
4*  Margarettc  uxoris  ejus  consanguine^  S^rJusredis  dicti  Willielmi 
Dexter  J  videlicet,  ^li<ie  Willielmi,  Jtlii  prcedicti  WiUielmi  JDexter^ 
de-  gratid  sud  speciali  per  lit  eras  suas  paientes  sigiUo  Ducatus  sui 
Lancastria  confect\  gerentes  daf  eisd^  die  et  ann*  dedit  et  concessit 
prctfaf  Joh.  mitqn  Sf^Margai'  uxoris  sua  maner^  ptceS  unde,  ^c, 
haSenJC  eis  et  htsred*  de  corpore  ejusd^  Margaret^  le&itinC  procreat*. 
Sfc  the  said  John  Miton  and  Margaret  his  wife  had  issue^  and 
died;  and  afterwards  one  Thomas  Vowe,  cousin  and.heir  of  the 
body,  an.  1  Reg.  Mar.  of  the  said  tenements  in  which,  &c.  en- 
feoffed (b)  the  said  Richard  Smith  now  defendant  and  of  the  re- 
sidue .pf  the  manor  enfeoffed  the  said  Leonard  Vowe  the  plain- 
tiff's lessor  :  and  the  Jury  found  further  in  *  these  words,  J!^i»^iie  [  *  ill  a.  2 

Leonardus  V<mef rater  prcedicti  Tlio.  Vowe  postca,  sc.primqdie 

.  \ 

(b)  *  This  feofiincnt  did  not  make  any  dis-  ^  fendant  would  have  liad  agqod  title  in  eject* 

•*  continuance, 'beeaiwe  the  reversion  was  in  "  mcnt*'   Nate  in  Scrjuant  TliUU  copy, 

*'  the  erowB.  Co.  Litt.  935  a.  •  •  Thercfi:>rQ  ns  Tenant  in  tail^feveitidn  in  Che  king,  may  suf- 

**  Thomas  thefeofiopwas  dead,  the  ciect  of  fer  a  common  reoovery$unle^restraiucdl)ystat. 

ithec 
t&i, 

•*  Famham,  but  if  the  feolfment  had  uiadc  a    strained  by  34  IT.  8,  c.  20.   Perkins  v.  SewtUy 
«*  discontinuance  (as  it  would,  if  the  reversion     1  Black.  Hep.  C54. 
•'  had  not  been  in  the  xrown),  then  the  de- 
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Julti  anno  regni  dicta  domime  RegimE  nunc  17  in  vita  dicti  Tho, 
Vawe  senioris  fratris  sui,  dans  eidem  domina  Regime  intelligi  et 
informari  seipsumfore  proprium  exitum  Sf  hddredcm  de  corpore prce^ 
faf  Margaretce  Myton  legitime  procreaf,  eidem  domime  Regime 
humiUime  supplicavit^  tU  eadem  domina  Regifia  nunc  per  literas 
suas:  patentes  std>  magno  sigiilo  stio  Anglice  sigilland^  renaoare  ^ 
confirmare  velit  eidem  Leonardo  4*  hcered!  suis  de  corpore  suo  legi- 
time procreat'  pnedict*  cartamjactam  perprafatum  quondam  //.  4. 
gerenf  datum^  Sfc.  Per  quod  domina  Rcgina  nunc  humili  petitioni 
.  diet*  Leonardi  annuensj  4*  informationi  smejidem  adhibens^  prima 
die  Jidii  anno  1 7  volentes  dictam  intentionem  prccdicti  Regis  H.  4. 
effectum  capere  cj-  non  evacuarij  de  gratid  sua  spedali  <§•  ex  certd 
scientid  4f'  niero  motu^  certis  causis  4*  considerationibus  ipsam  do- 
minam  reginam  specialiter  moventibusj  per  Itteras  suas  patentes 
geren*  daf  eisdem  die  ^  anno  dedit  ^  concessit  pnedicto  Leonardo 
Vawe  existen*  (ut  datum  fait  eidem  domime  Regime  intelligi  J 
proxim*  tueredi  8^  exitui  de  corpore  pnedictte  Margareta  Myton  Ic" 
gitime  procreaff  maneriumpradictumunde^  Sfc.  habendum  et  tenen- 
dum pradicto  Leonardo  et  haredibus  de  corpore  suo  legitime  pro' 
creaf^  ubi  r ever  a  prcedictus  Leonardus  nonfuitproximus  Jueres^  de 
corpore preedictce  Margaret te  Myton,  sed prcedictus  ThomasVam 
Juit  in  plend  wild  S^frater  senior  cjusdem  Leonardi.  And  after- 
wards Thomas  Vowe  died  without  issue ;  after  whose  death  the 
said  Leonard  then  was  in  truth  the  next  heir  of  the  body  of  the 
said  Margaret  Myton.  The  Queen  reciting  the  said  misprisioDi 
and  all  the  said  special  matter  under  her  privy  seal,  bearing  date 
9  Julii  anno  regni  sui  £0  (to  be  a  warrant  to  the  great  seal) 
granted  to  the  said  Leonard  Vowe  the  said  manor  whereof,  &c. 
m  tail ;  but  before  he  had  obtained  it  under  the  great  seal,  the 
said  Queen  2  Sept.  anno  regni  sui  20  supradicto^  by  ber  letters 
patent  under  the  great  seal  granted  to  the  said  John  Famham, 
Esq.  one  of  her  pensioners,  the  said  messuage,  &c.  In  quo,  4^. 
inter  alia  per  nomen  totius  illius  messuagii  voc^  Vawes,  alias  My- 
tons,  alias  Dexters,  in  Hallanston  in  comitaf  Leu^,  quce  quidem 
omnia  4*  singula  pnemissa  Sf  qtuelibet  inde  parcella  a  nobis  aut  a, 
patre,  Jratre  vel  sorore  nostris  hucusque  vel  usque  8  diem  Ocf  an' 
regni  nostri  17  concelata  subtracta,  vel  injuste  detent' Juer',  ^c.  to 
have  and  to  bold  to  the  said  John  Farnham  and  his  heirs  for  ever. 
Proviso  semper,  quod  si  pramissa  non  sunt  aut  nonjuer*  a  nobis  aut 
a  dictispatre,fratre,  vel  sorore  nostris  concelata,  subtracta  vel  w- 
[  *  111  b.  ]  juste  detenf,  et  sic  remanset*  *  usque  tempus  captionis  prima  inquisi- 

tionis  vel  informationis,  Sfc.  quod  tunc  fue  Uteres  patentes  quoad,  ^ 
vacme  erunt.  And  the  first  certificate  was  Octabis  Trinif  anno 
regni  dicf  donC  Regime,  El.  20.  And  afterwards,  sc.  the  first  day 
of  October  then  next  following,  the  said  Leonard  Vowe  obtained 
letters  patent  under  the  great  seal,  according  to  the  said  privy 
seal,  and  the  first  day  of  October  in  the  twentieth  year  aforesaid, 
the  said  John  Farnham,  by  deed  indented  and  inrolled,  bar- 
gained  and  sold  to  the  said  Richard  Smith  now  defendant,  the 
said  messuage,  &c.  in  qtto,S^c.  to  have  and  to  hold  to  him  and  his 
heirs  by  force  of  which  he  entered,  &c.  upon  whom  the  said  Leo- 
nard Vowe  entered,  and  made  the  lease  ^ou^,  4*^.  And  if  upon 
the  whole  matter  afore«aid,  the  said  letters  patent  made  to  the 
said  John  Farnham,  were  sufficient  in  law  to  pass,  the  saidmes- 
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suage,  &c.  then  they  found  for  the  defendant;  and  if  not,  then 
for  the  plaintiff,  and  assessed  damages  and  costs.     And  in  that 
case  upon  argument  made  at  the  bar  and  bench,  four  points 
were  resolved.    1.  That  the  said  letters  patent  dean.  17 Reg,  EL  1.  Resolntion 
were  void  in  law,  because  they  were  in  the  natureof  a  restitution,  JJ  V^^^** 
and  the  suggestion  of  the  said  Leonard  Vowe  recited  in  the  said 
letters  patent,  that  he  was  next  heir  of  the  body  of  the  said  Mar-  5  Co.  94.  a. 
garet  My  ton,  was  false ;  and  although  it  was  but  matter  in  fact,  *^* 

yet  because  it  was  the  principal  motive  of  the  said  grant  in  the 
nature  of  a  restitution,  and  the  intention  of  the  Queen  expressed  ^^y^^  228. 
in  the  letters  patent,  was  that  the  intention  of  the  grant  of  the 
said  King  H.  4.  should  take  effect,  which  the  Queen  reciting  the 
letters  patent  of  King  H.  4.  and  the  imperfection  of  them,  de- 
clares her  intention  m  these  words :  volentes  diatom  intentionem 
prced!  Regis  Henrici  4.  effectum  capere  4-  non  evacuari^  which  could 
not  be  if  the  right  heir  of  the  body  of  the  said  Margaret  Myton 
be  not  restored ;  for  this  cause  the  said  grant  of  Queen  £1.  de 
an.  1 7.  was  void.  d.  It  was  resolved,  that  the  said  clause  of  qtuB  ?•  Resolution 
quidem^  Sfc.  was  in  j  udgment  of  law  the  suggestion  of  the  patentee,  ^caae!^  * 
and  added  to  restrain  the  said  grant  in  such  manner,  that  if  the 
said  clause  oiqtue  quidem  be  false,  although  the  said  messuage 
be  granted  by  certain  name,  yet  the  grant  is  void.  3.  It  was  re-  ^  Resolntion 
solved,  that  when  the  King's  officers  by  force  of  any  matter  of  Jj  y<'^'' 
record,  may  have  so  certain  notice  of  the  lands  or  tenements  '^' 
comprised  therein,  that  they  may  put  them  in  charge  to  the  King, 
although  the  record  itself  be  not  of  any  effect  or  validity  in  law ; 
yet  in  judgment  of  law,  such  lands  or  tenements  shall  never»  be 
said  to  be  concealed,  for  the  negligence  or  laches  of  the  King^s 
officers  or  ministers  shall  not  turn  to  the  Kincfs  preiudice  in 
*  such  case:  and  therefore  any  grant  or  demise  of  the  King  of  t  112  a.  j 
any  land  in  certainty  under  the  Exchequer  seal,  where  it  ought 
to  be  under  the  great  seal,  or  under  the  great  seal  where  it  ought 
to  be  under  the  duchy  seal,  or  under  the  seal  of  the  duchy,  or 
of  the  court  of  Augmentations,  where  it  ought  to  be  under  the 
great  seal :  yet  such  land  cannot  against  such  record  be  said  to 
be  concealed ;  and  therefore,  although  the  said  grant  of  King 
H.  4.  under  the  duchy  seal,  where  it  ought  to  have  been  under 
the  great  seal  (c)  altnough  nothing  passed  by  it :  yet  by  reason 
thereof  the  said  manor  of  Hallington  can  never  after  be  said  to 
be  concealed.  So  if  King  E.  3.  had  by  his  letters  patent  under 
the  great  seal  demised  the  manor  of  D.  for  life,  or  for  years, 
which  lease  was  void  by  reason  of  the  misnomer  of  the  lessee,  or 
any  other  such  like  imperfection,  yet  the  said  manor  never  after 
can  be  said  to  be  concealed,  and  if  any  parcel  of  the  possessions 
of  the  crown  be  in  charge  to  the  duchy,  or  of  the  duchy  in  the 
Exchequer,  these  shall  never  be  said  to  be  concealed.  And  it 
was  said  that  this  word  conceal  was  a  word  of  new  invention,  in 
times  past  not  used  or  known  to  the  sages  of  the  law,  but  in  one 
writ  which  {a)  Stamf.  Prerog.  80.  b.  speaks  of,  which  writ  is  ^)  ^**™g*  . 
tliere  called,  a  writ  De  terns  concelatisy  and  lies  after  a  general     "^^^*    •  ' 

(c)  '*  2  Ander.  19.  mentions  this,  and  adds  for  the  reasoOy  that  the  estate  was  not  parcel 
of  the  duchy."   Noit  im  Serjeant  Hiitt  copy. 
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livery  sued;  but  such  writ  is  now  also  concealed)  for  it  is  not 
found  in  the  Raster,  original  or  judicial.  4.  Tblit  no  land  or 
tenement  whereof  the  King  is  seised,  &c«  although  it  be  con- 
cealed from  the  King  can  be  said  in  law  to  be  suhstracted  or  de- 
tained from  the  King;  for  the  King  cannot  he  disseised  or  de- 
forced of  any  land,  &c  But  if  the  King's  tenant  is  (a)  disseised, 
and  dies  without  heir,  then  the  right  escheats  to  the  King,  aud 
there  in  truth  the  land  is  detained  from  the  King ;  but  such  right 
shall  not  pass  by  the  King's  general  grant  of  the  land.  Hil.  38 
El.  it  was  resolved  by  Poph.  and  Anders.  Chief  Justices  in  the 
(6)  Hil.  38  £1.  case  of  one  (6)  Shane  sent  out  of  Ireland,  that  the  clause  of  qua 
S^'^i^^^*  Qwdem^  S^c.  in  the  like  letters  patent  of  concealment  of  lands  in 
^^  *  Ireland,  amounted  to  a  suggestion,  and-  being  fiilse^  made  the 
grant  of  divers  rectories  by  certain  name  void,  as  here  in  the 
As  to  the  third  K>urth  point  will  appear.  As  to  the  third  reason,  to  the  end  that 
raison,  tiiat  the  final  intention  of  the  King  by  these  letters  patent  was  to  re- 
tention of'the  ^^^  ^6  service  of  the  patentee,  and  not  to  diminish  any  part  of 
King  and  the  revenue  of  his  crown,  but  only  to  pass  that  which  was  con* 
l^"te^  ^^^nt  ^^^^  ^™  ^^^ '  ^^  ^^^  opinion  of  Juin  in  9  H.  6.  28.  b.  was 
^as  to  reward  ^^  (^)'  ^^  ^  ''^'^  ^"^  ^  ^^^  ^^"S  ^7  petition,  to  have  a  nuuM»', 
tlie  service  of  and  saith  in  his  pedtion,  that  the  manor  is  worth  but  10^  and 
^  d*^^^  hath  a  patent  of  the  same  manor,  and  afterwards  it  is  found  upon 
minisli  any  *  record,  that  the  manor  was  Worth  40/.  J9^  annum,  the  *  pateiitsJiall 
C*112b.  ]be  repealed',  for  the  King  intended  to  diminish  his  revenue  but 
part  of  their  iOLper  aniu  and  upon  the  suggcf^tion  of  the  patentee  he  was  {d) 
revenue.  deceived  in  the  value,  and  thereby  he  decreased  his  revenue  40L 

Astotlie  penann.  Vide  16  K  3.  Grant  54.     As  to  the  fourth  reason^  the 

tharthrvroi^'t  ^'^  clause  of  quuE  quidem  has  a  double  conjunctive,  sc.  coneelata 
areinUiecon-  Sf  injuste  detenta :  BX\A  as  it  appears  by  the  fourth  point  of  (e) 
jnnetive eoti.     Vowe's  case,  land,  8cc  cannot  be  detained  from  the  King;  and 

so  it  was  resolved  in  {/)  the  said  case  of  Shane,  HiL  38  Reg.  EL 

where  the  case  was ;  Queen  El.  by  her  letters  patent  under  the 

great  seal  of  Ireland,  ex  certd  scienttdy  mero  motu  4*  gratid  spe^ 

fit)m  thelLVng.  cialij  granted  to  Edmond  Barret  the  rectory  of  Sroze  in  the 

county  of  Longford  in  Ireland,  (inter  alia)  parcel  of  the  pones- 
sions  of  the  late  priory  of  Loughsendy,  qtue  omnia  et  singula 
pnemissa  a  nobis  et  progenitoribus  nostris  diu  antehac  coneelata^ 
substractOj  et  injuste  detentafuerunt  et  adhunc  sunt.  To  have  aad 
to  hold  to  the  said  Edmond  Barret  and  his  heirs.  And  it  wai 
resolved  that  that  grant  was  void,  because  the  said  clause  of  qua 
qtiidem  was  in  judgment  of  law  the  suggestion  of  the  pat^itee^ 
and  the  said  rectory  could  not  be  unjustly  detained  from  the 
Queen;  and  the  words  are  in  the  conjunctive,  ss.  coneelata,  stdh 
stracta^  et  injuste  detenta,  and  so  Francis  Siiane  who  occupied 
the  said  rectory  did  prevail  against  tlie  said  patentee ;  and  the 
second  conjunctrve  is,  et  redditus  et  rcventiones  inde^  ncc  aliaijui 
inde  parcelV  antehac  respons^  fuer^ ;  so  that  both  the  (^)  coujuuc- 
tives  ought  to  be  true,  or  otherwise  the  grant  is  voiil. 

As  to  the  third  point  in  the  principal  ca4»e  it  was  resolved, 
where  the  said  grant  made  to  Sir  George  (A)  Howard  was 


and  the  land 
cannot  be  said 
to  be  detained 


(c)f  Roll.  188. 


Ex  certa  aeien- 

tia,  imports 

tiie  Kill!;  had 

kiiuwk'i^e  of 

tlie  tiling  he  enuitcd.  (d)  l  Co.  4(5.  a.  51.  a.  dj.  h.  o  Co.  r>3.  b.  .5  Co.  o-l.  a.  6  Co.  29.  b.  .V. 

b.  7  Co.  12.  b.  b  Co.  66.  11  Co.  4.  h.  if),  a.  Laic  1 10.  M  nor  4.5.  104 .  9  H.  ?•.  *JB.  b.   Holi.  ftij..'-^'- 

Cro.Car.  198.   Co.  Knt.  3eJ4.  a.  41  Ass.  19.   Cr.  Pat<  iit  .SJ.   1  Mod.  Uej*.  1  .'0.  Kehv.  3.  b.lAK 

Yelv.  48.  2  Rfill.  laS.   Oyer  S3o.  [A.  47.  35i'.  \>],  v>o.  t'l.iw.l.  332.  a.  (c)  .k2te«  liO.  L.  Moor  41?-  ^ 

Aod,  19.  Kaym.  177.  (/)  Auiea  lu'.  (i')  Co.  Lit.  2«5.a.  ('0  ^  Inet.  S:?. 
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cerid  sckniiii  mr^Vietu^Sf,gKatHspe€i(di{j))f  excertd  sci$ntid  {a)  M  Plowd. 
injRprU  ibat  ib^  King  had  knowledge  of  ibe  tbitig  he  granted^  ^?^b!5i. V*? 
and  therefore  such  grant  is  called  assertive  and  not  siiggestivev  3  Leou.  349. 
as  it  is  said  in  2  E.  3.  7*  in  John  de  Bretainc's  case,  but  that  is 
to  be  intended  of  the  truth,  which  is  the  proper  object  of  knovir. 
ledge,  and  not  of  falsity,  which  is  non  ensj  and  of  that  the  King 
a^ipot  have  knowledge,   but  in  such    case    the   King     not« 
withstanding  those  words,  is  utterly  deceived   in   bis    grant ; 
and  therefore   they  shall    not   give    the    patentee    any     ad- 
vantage. ' 

JSr  mero  motu  properly  imports  the  honour  and  bounty-  of  the  ^^  m^ro  inota 
]^ing^  who  rewarda  the  patentee  for  the  merit  of  his  service  of  portT^the*"" 
hia<)i^.mere  motion,  without  any  suit  of  the  party:  and  it  was  iiouoor  and 
said  that  those  words  were  added  after  the  statute  of  (&)  i  H.  4«  bciimty  of  the 
cap;  4v  by  which  act  the  King  declares,  that  he  will  abstain  from  wards The° pa- 
granting  any  *part  of  his  revenues,  lands,  or  wardships,  unless  [  *  113  n.  T 
to  those  who  have  deserved,  and  those  who  sue  for  any  such  tentee  for  the 
tbipg  shall  be  punished,  and  shall  not  have  the  thing  for  which  ^^"f-  ^^^^.^ . 
the  suit  was  made :  after  which  act,  to  the  end  it  might  not  ap-  owa'mere  mu- 
pear  that  any  suit  was  made,  these  words  were  added,  sc.  ex  mero  tion,  without 
motu :  and  the  said  act  is  Intituled  in  the  Roll  Brangwyn,  which  any  ««*»tof  th^ 
in  the  British  tongue  signifies  White  Crow :  and  he  was  called  ^b)  Bast.  Pat. 
a.  Cpqw  because  he  was  oftentimes  craving  and  acquiring :  and  6. 
WWte  because  he  h^  aidica  et  Candida  vestimenta.    Ex  gratia  ^""^ngwyn. 
sua  specialif  in  respect  of  the  grace  and  favour  which  the  King 
had  coniQeivad  for  the  patentee.     And  it  was  resolved  that  therel 
w^^a  fjlifference  between  clauses  of  (c)  quis  quidem,  ^c.     For  -^  ^'g^^ 
s(fjaia  are  added  only  to  make  a  more  plain  demonstration  of  the  55'  b.  Lane  13. 
certaip^  oi  the  thing  granted^  and  some  which  concern  the  Plowd.  i9l.  b. 
King's  ti^le^  or  the  value  of  the  land  granted,  or  to  make  a  veiv  48*^^' 
restraint  of  the  King's  grant  as  has  been  said  before:  and  addi**  (d)Sava48. 
ti9i|s  oqly  to  make  more  certainty  shall  not  avoid  the  King's  (d)  Moor  45.  Cr. 

£ant  of  a  thing  certain :  as  (^)  10  H.  4.  2.  b.  in  Sir  John  ^^'J^fou^' 
^(range's  case,  it  is  held,  that  if  the  King  by  office  found  has  {e)2tKeb.4i3, 
a  man^r  in  ward,  and  grants  the  said  manor  by  a  certain  name  ^^^-  ^?}'''* 
in. such  a  county,  quod  quidem  manerium  nuper  seisitum  Juiiin  Rep^gr.i 
manus  nostras^  &c*  and  in  truth  this  manor  never  was  seised,  it  Co.  35.  a. 
shall  not  avoid  the  grant,  for  it  is  not  (/)  material  whether  the  ^)  ^''*  *'^^* 
Kiog  bad  seised  it  or  not:  and.it  was  added  but,  to  make  more 
certainty  to  that  which  was  certain  enough  before ;  and  there- 
forjp  it  shall  not  avoid  the  grant  although  it  be  false.     Otherwise 
it  is  of  a  general  grant,  as. in  the  principal  case  there  it  was. 

So  in  Mich.  22  &  S3  Eliz.  a  case  between  the  Earl  of  Rutland 
and  Thomas  (g)  Markhatp   was   by  the  command  of  Queen  (f)  Mich,  a 
Elizabeth  referred  to  Bromley,  Chancellor  of  England,  Gerard,  Tho^MarL 
Attorney,  and  Popham,  Solicitor;  and  the  case  was  such:  the  ham^seoMe, 
Queen  granted  to  Thomas  Markham  officium  custodis  parcorwn  ^  Mod.  Rep. 
sive  boscorum  de  Billo  et  Berkland  in  foresta  de  Sherewood  in  ^    ' 
com*  Nott*  quod  quidem  officium  Henric'  nuper  Comes  Rutland^ 


(d)  It  seems  that  these  words  will  not  re-  bring  it  within  the  principle,  that  it  is  to  be 
duce  a  royal  grant  to  the  same  standard  of  taken  strongly  against  the  grantor.  Rea  v. 
construction  as  the  grant  of  a  subject,  and    Capper^  5  Pnce,  S6l. 
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(a)  Dyer  87.  nuper  habuit^  to  have  and  to  hold  the  f aid  office  to  the  said 

\b)  t  Co.  33.  a.  Thomas  Markham  for  the  term  of  his  life ;  and  in  truth  the  said 

3  Co.  10.  a.  Henry  Earl  of  Rutland  never  had  the  said  office ;  and  yet  it  was 

Pi°^  rf  ^**  resolved  by  them  that  the  grant  was  good,  because  quod  demon* 

Dy.^87.  pi.*   '  strandi  causa  {a)  additur  ret  satis  demonstrate  frustra^t.     So  if 

101.  Cr.  Jar.  the  King  demises  a  manor  by  special  name,  (&)  qtiodquidem  ma* 

f^*^l^%\^\  '*^'^'"  nuper fuit  in  tenura  sive  occupatione  Johan*  Stile :  and  in 

Yelv  48  c    "*  ^^^^^  ^^  never  had  it,  yet  the  grant  is  good,  *for  in  these  cases 

Car.  54H.  the  King  is  not  deceived  in  his  title,  nor  in  the  value  which  he 

(c)  Cro.  Jac.  intends  to  (c)  grant,  nor  in  the  restraint  which  he  for  his  profit 

l)^ffcrcnre  be-  ^"t^"^'*  ^^  make.     It  was  likewise  resolved,  that  there  was  a  {d) 

tween  the  difference  betwixt  the  King's  case  and  the  case  of  a  subject,  for 

prant  of  a  a  subject  who  may  mind  his  own  private  affaire,  shall  not  avoid 

a  iiiVect.  '"^  grant  in  these  or  the  like  cases,  being  made  upon  a  false  in- 
sinuation or  suggestion ;  but  the  King  who  takes  care  of  the 
commonwealth,  shall  avoid  his  grant  in  these  cases  jure  Regto^ 

((f)  11  Co.  87.  as  it  is  said  in  (e)  21  E.  3.  47.  a.  b.  in  the  E^rl  of  Kent's  case, 

?\  .-  -o    o*  *"^  it  is  a  high  and  creat  prerogative  which  the  Kini?  ha6,  that 

(<•)  11  Co.  87.  ,  ,  P  ^  '  **      1    r  1  ..•  f 

a.  74.  h,  1  Co.  ^ben  he  makes  any  grant  upon  such  false  suggestions  as  alore- 
44.  n.  Hob.  said,  they  are  void  in  law ;  so  when  upon  false  insinQations  or 
156.  Cr.  Car.     pretences,  he  makes  any  grant  as  of  any  monopoly,  &c  which  ie 

truth  is  to  the  prejudice  of  the  King  and  commonweahh,  the 
King  Jure  Regie  shall  avoid  such  grants,  and  such  letters  pateat 
by  judgment  of  law  shall  be  cancelled.  And  it  was  said  that 
perpetuities,  monopolies,  and  patents  of  concealments  were  born 
(/)  Ant.  42. b.  under  an  unfortunate  {/)  constellation ;  for  as  soon  as  they  have 

been  brought  in  question,  judgment  has  always  been  given  against 

them,  and  none  at  any  time  given  for  them ;  and  all  of  ihembave 

two  inseparable  qualities,  sc.  to  be  troublesome  and  fruitless. 

The  ca^e  in  As  to  the  said  case  in  29  E.  3.  8.  the  case  there  is^  that  the 

dte^aute'         ^^^^  being  founder  of  the  priory  of  Montague  (which  was  a 

110  a.  priory  alien)  by  reason  of  the  war  of  France  seised  the  said  prioiy, 

and  by  his  charter  granted  to  William  Montague,  Earl  of  Salis- 
bury, the  father,  the  advowson  of  the  said  priory  to  him  and  bis 
heirs,  and  also  the  keeping  of  the  said  priory  during  the  war, 
with  all  the  appurtenances,  and  all  the  profits  thereunto  belong- 
ing, as  entirely  as  it  was  in  his  hands.  And  after  tbe  said  Earl 
died,  William  his  son  and  heir  then  within  age ;  to  whom  the 
King  by  another  charter  granted  omnes  advocationes  ecclesianm 
qua  paiinent  ad  prioratum  de  Mountague,  tenendum  usque  adUgi* 
timam  atatem  prcefati  Willielmi^  et  quas  nuper  conccssimus  prd^tto 
comiti  Sarumpatri ;  where  it  is  taken,  that  the  advowsoos  apper- 
taining to  the  said  priory  did  not  pass  to  tbe  fatber  by  the  tdd 
general  words.  And  there  Green,  Chief  Justice,  said,  surely  he 
conceived,  that  although  the  King  had  never- granted  the  advow- 
'^  sons  to  the  f^irl,  the  father,  tliat  by  the  second  charter  thev 
shoiild  pass  to  William  tbe  son  by  those  words;  for  inasmuch 
as  he  grants,  &c.  to  hold  till  his  full  age,  although  that  which  he 
(r)  Palm.  85.  says  after  (the  which  he  granted  to  his  father)  be  false  (g),  the 
[  ♦  y4  a.  ]  grant  is  *good,  but  Norton  contrary;  so  that  Green's  reason 

was,  because  the  said  words  of  restriction  come  after  the  haheih 
dum,  sc.  after  full  and  absolute  grant;  also  if  the  said,  opinion  of 
Green  should  be  law,  the  said  case  is  out  of  the  r^i^op  tas^.^ 
of  the  case  at  bar,  as  appears  before.    And  Mic.  10  Jaa  R^ 
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judgment  was  given  for  the  plaintiff;  whereupon  the  defendant 
brought  a  writ  of  error,  and  the  error  assigned  was  in  the  point  . 
adjudged,  which  point  was  argued  again  at  the  bar,  and  at  the 
bench,  and  in  Mich.  11  Regis  Jacobi  the  judgment  was  affirmed 
per  totam  curiam^  for  the  causes  and  reasons  reported  before. 
Nota^  reader,  that  HiL  36  Regince  EL  an  information  was  exhi- 
bited in  the  King's  Bench  against  Hugh  {a)  Vaughan  for  infrud-  (n)  Hll.  86  El. 
ing  into  the  scite  of  the  late  priory  of  Friars  Preachers  in  Langley  '^"^  Vaugban*B 
Regis,  in  the  county  of  Hereford,  and  upon  not  guilty  pleaded  cu.  s.  C.  cV. 
the  jury  gave  a  special  verdict  to  this  effect.  Richard,  Prior  of  El.  507.  Moor 
the  said  late  priory,  anno  38  H.  8.  with  the  consent  of  the  con-  ^^'1 
vent  by  their  deed  enrolled  did  surrender  and  grant  to  H.  8.  his 
heirs  and  successors  all  their  possessions,  &c.  by  force  whereof, 
and  of  the  act  of  31  H.  8.  the  King  was  seised  of  the  said  scite, 
and  T  Feb.  an*  31  H.  8.  demised  it  by  the  name  of  the  scite  of 
the  said  late  priory  to  the  sufiragan  of  Dover  for  his  life  absque 
aliquo  inde  reddendo^  and  afterwards  the  said  suffragan  died ;  and 
the  scite  by  mesne  descents  descended  to  Queen  Elizabeth.  And 
afterwards  27  Junii  anno  8  Eliz.  a  commission  was  directed  under 
the  Exchequer  seal  to  William  Cook,  Esquire,  and  others  giving 
them  authority  to^  survey  the  said  scite  {inter  alia)  and  to  certify 
to  the  Exchequer  in  what  reparation  it  was,  and  what  lead,  stone, 
and  iron  was  requisite  to  repair  it;  which  commissioners  3  die 
Septemb.  following  by  force  of  the  said  commission,  did  certify  in 
writing  under  their  seals  (int^  alia)  that  there  was  an  old  church 
appertaining  to  the  said  late  priory,  which  was  in  great  ruin  and 
<^^y,  and  was  covered  with  lead,  which  lead  was  worth  33/.  6^. 
8(f.  and  the  timber  and  stones  were  little  worth,  &c.  After  which 
certificate  the  lead,  timber,  and  stones  were  sold  by  the  Treasurer 
and  Urider-treasurer  of  the  Exchequer  anno  9  El.  to  one  Webster 
for  33/.  65.  8c/.  who  in  the  Court  of  Exchequer  acknowledged  the 
debt  And  afterwards  the  said  Queen  El.  9  Aprilis  anno  regni 
ftti  16.  by  her  letters  patent,  ex  certd  scientid^  mero  motu^  et  graiid 
nostrd  specialty  granted  the  said  scite  of  the  said  late  priory  inter 
alia  to  Edward  Grimston  the  father,  and  Edward  his  son  and 
their  heirs,  under  this  proviso,  semper  quod  si  prcedida  proemissa 
out  aliqda  inde  pareeUa^  aut  redditus  aut  prq/icua  eorundem  non 
sunt  necfuerunt  ante  10  diem  Aprilis  anno  regni  nostri  14.  a  nobis 
nee  a  patre^  JratrCj  nee  sorore  nostris  coTtcelaf,  subtracta^  *vel  in^  [  ♦  1 14  b.  ] 
Juste  detenta,  ^  sic  concelat\  subtracf^  vel  injuste  detenf  remanserunt 
usque  prad^  10  diem  Apr*  anno  14  supradicto^  quo  die  prad*  Ed" 
wardus  4f  EdwarduSf  Sfc.  suis  propriis  sumptibus  4*  expensis  ad  re-^ 
velationem  indejieri  proairaverantj  quod  tunc  ha  litera  patentes 
qUoad  hujusmodi  parcelF  sic  non  concelatam^  subtractam,  vel  injuste 
detentaim  vacua  erunt.  And  further  found  that  the  Queen  never 
took  any  profit  of  the  said  scite,  but  of  the  said  church  as  afore- 
said. And  if,  &C.  And  it  was  objected  that  the  said  scite  should 
pass' by  die  letters  patent,  because  although  it  should  be  admitted 
that  the  scit^  itsen  could  not  be  said  to  be  concealed  in  that  case, 
and  although  the  said  scite  could  not  be  said  substracted  or  un- 
JQStlv  detained  from  the  Queen.  Yet  forasmuch  as  the  rents  and 
profits  thereof  were  substracted  and  unjustly  detained  from  the 
Queen,  and  the  words  are  in  the  disjunctive,  aut  redditus  aut  pro^ 
Jlcua  eorundem^  Sfc.  therefore  the  said  letters  patent  were  sufficient 
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to  pass  the  said  scite.    Also  it  was  objected,  that  the  said  com- 
mission under  the  Exchequer  seal,  is  not  any  such  authentical 
'    record  in  judgment  of  law,  to  prove  that  the  said  scite  was  not 
concealed.    But  it  was  resolved,  per  totam  curiam^  that  upon  the 
said  special  matter  found,  the  said  scite  should  not  pass  by  the 
said  letters  patent.     And  in  that  case  six  points  were  resolved. 
The  first  point  i.  That  when  there  is  any  record  by  which  the  certainty  of  the 
in  uli^h  Kin^s  land  (which  is  not  in  charge)  so  particularly  appears,  that 

V<mghan*t         the  King's  officers  may  put  it  in  charge  (without  any  respect  to 
^«*'«  the  time  of  the  said  record,  so  that  it  be  after  the  King's  title 

accrued)  such  land  can  never  be  said  to  be  concealed.     As  if  a 

man  seised  of  the  manor  of  D.  in  fee  by  deed  enrolled  granted 

the  said  manor  to  King  H.  8.  his  heirs  and  successors,  and  the 

King  or  any  of  his  successors  after  the  said  grant  had  never  taken 

any  rent  or  profit  thereof,  yet  this  manor  shall  never  be  said  to 

be  concealed.  So  in  the  case  at  bar,  when  the  King  demised  the 

said  scite  of  the  late  priory  to  the  suffragan  of  Dover  for  his  life, 

although  nothing  be  reserved,  this  scite  shall  never  after  be  said 

2.  Point  re-       ^o  be  concealed  :  et  sic  de  simUibus,     2.  It  was  resolved,  that  in 

solved  in  Hugh  the  King's  case,  although  one  wrongfully  takes  the  rents  or  profits 

Cau^^^*'         of  his  lands,  yet  the  said  rents  or  profits  cannot  be  said  to  be 

withheld  or  unjustly  detained,  for  the  King  may  charge  him  who 
takes  the  rents  or  profits  of  his  lands  as  his  Bailiff  to  render  {a) 
account;  for  in  the  King's  case  the  law  in  such  case  makes  a 
privity ;  and  therewith  agrees  38  H.  6.  2.  &  3.  And  when  the 
land  itself  is  not  concealed,  the  said  words,  aut  redditus  out 
[  *  115  a.]  prqfiaia  eorundem,  S^c.  concelatay^  tubtracta^  vel  iryuste  detenta^  Sfc. 

will  not  pass  it,  for  the  King's  intention  was  to  pass  nothing  hot 
that  which  was  concealed  irom  him ;  for  otherwise  by  pretence 
of  the  patentee,  if  the  King's  lessee  has  detained  his  rent  reserved 
upon  his  lease,  it  should  pass  by  the  said  words,  which  was  abso- 
lutely denied  by  all  the  Justices^  for  no  such  constrained  con- 
p  .  struction  shall  be  made  in  the  King's  grant,  to  pass  his  inheri- 

%o\yfiA\nHugh  tance  against  the  King's  intention,  and  the  suggestion  of  the 
Vaughant  patentee  himself.  3.  It  was  resolved,  as  before  in  Shane's  case^ 
^^\  that  in  the  same  case  land  cannot  be  said  to  be  substracted  or 

snlvetUn  HtfFA  unjustly  detained.  4.  That  the  said  words  ante  decinutm  diem 
Vaughun's  Ajnilis  anno  14  EL  should  in  construction  of  law  be  taken  for 
^*^*  the  whole  time  after  the  later  title  of  the  Queen,  until  that  day, 

and  not  for  a  month,  or  a  year,  or  two  years,  &c.  upon  which 
great  uncertainty  would  follow;  but  all  times  after  the  King's 
title  until  that  day  should  be  taken,  notwithstanding  the  dis- 
junctive words  subsequent,  a  nobisy  aut  a  sorore^  fratre^  velpatre 
b.  Point  re-       nostris.   5.  That  the  said  commission  under  the  Exchequer  seal, 
solved  in  //ti^A  and  the  return  thereof  was  sufficient  to  instruct  the  King's  officers 
Cm/  ^®  P"^  ^^  ®^*^^  ^^  charge,  and  it  serves  for  a  sufficient  record  to 

that  purpose ;  but  an  office  found  by  force  of  a  commission  under 

the  Exchequer  seal,  is  not  sufficient  to  entitle  the  King,  in  case 

Note,  the  dif-    of  attainder  of  felony,  mortmain,  cessavit^  or  the  like.     So  note 

■ereiice  oe* 

tween  an  oflSce  of  instruction,  and  of  intitling.  (a)  )1  Co.  90.  a.  92.  b.  93.  a.  Cro.  ELtfl* 

508.  Br.  Account  8.  65.  Br.  Baylv  25.  Moor  476.  Jenk.  Cent.  226.  c.  89.  Plow.  Stl.  a«  440. 5  Co. 
1«.  b,  Godb.  292,  293.  297. 299.  *2  Koll.  Rep.  296,  297.  300. 302,  303,  304.  Hardr.  f5, 16.  7  Co. 
21.  b.  29.  b.  8  Co.  171.  a.  12  Co.  3.  2  Inst.  19.  Lane  48.  138.  1  Ventr.  132.  2  RoU.  161. 156.  Dy* 
160.  pi.  41.  224.  pi.  32, 33.  249.  pi.  83.  295.  pi.  10. 
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the  (a)  difference  betwixt  an  office  of  instruction,  and  an  office  of 
intitling.     Lastly,  it  was  resolved,  that  forasmuch  as  the  Queen  The  sixth  point 
was  answered  some  part  of  the  profits  of  the  said  scite,  no  part  resolved  in 
thereof  can  be  said  to  be  concealed.  Huffhyavgh- 

ana  Cane, 
(a)  5  Co.  52.  b.  56.  b.  Moor  199,  &c.  S^5.  Co.  Lit.  2.  a.  117.  a.  B.  N.  C.  443.  4  Co.  58.  a.  Cro.  £1. 
855.  Cr.  Car.  173. 1  Jones  78, 79.  217.  4  B.  &  C.  151. 


ROBERT  PILFOLD'S  CASE. 


Mich.  10  Jac.  1.  in  B.  B. 


In  trespass,  the  pluntiff  in  his  declaration  laid  his  damages  at  40/.    Upon  not  Pilfold 
guilty  pleaded,  the  issue  was  tried,  and  the  jury  assessed  the  damages  at  ^        ^' 
49/.,  and  costs  at  20f.    The  plaintiff  entered  a  remiltUur  of  9/.,  and  prayed  PartX.'ll5  b. 
judgment  of  40/.  with  increase  of  costs,  and  had  9/.  de  incremento  added  by 
the  Court,  and  judgment  accordingly ;  upon  error  brought,  the  judgment 
was  afi&rmed.  S.C.  [Cro.  Jac.  297.  Jenk.  Cent.  288.] 


Robert  \a)  Pjlfold  brought  an  action  of  trespass  in  the  King's  W  ^**««  >" 
Bench,  Trin.  iJac,  Beg.  Bot.  795.  against  Robert  Dawks,  quare  skiD.'555.     * 
clausum  <$*  domumfregitj  at  St.  Olave's  in  Southwark,  in  the  county  Carih.  so. 
of  Surry,  with  a  continuando  for  a  long  time,  to  the  damages  of 
the  plaintiff  40/.    The  defendant  pleaded  not  guilty,  &c.  which 
.issue  was  tried  by  Nisi  prius  for  the  plaintiff,  and  damages  as- 
sessed occasione  transgressionis  prtedietiE  ad  49/.  and  for  costs  of 
suit  9,Qs.  upon  wliich  verdict  the  plaintiff  at  the  day  in  bank, 
being  the  day  of  the  return  of  the  Distringas  {b)  remitted  9/.  (6)iiCo.56. 
parcel  of  the  said  49/.  assessed  for  damages,  and  prayed  judgment  "*  1  ^"**^*  *^^' 
of  40/.  (to  which  damage  he  had  declared)  with  increase  ofcosts,  88.  Jenk. Cent, 
and  had  9/.  de  incremento  added  by  the  court,  which  in  all  did  ^86.  Hob.  178. 
amount  to  50/.  and  had  his  judgment  accordingly.    And  there-  i'^q^'^^'  ^' 
upon  Dawks,  the  defendant,  brought  a  writ  of  error  in  the  Ex- 
chequer-chamber ;  and  in  this  case  it  was  assigned  for  error,  that 
the  damages  and  costs  together  amounted  to  more  than  the  da- 
mages alleged  in  the  declaration :  and  it  was  strongly  argued 
that  it  was  error,  for  tnisd  8^  custagid  are  included  in  this  word 
damages;  and  therefore  where  the  statute  of  (c)  8  H.  6.  gives  (c)8H. 6.cap. 
treble  damages  in  a  writ^of  entry,  in  an  action  upon  the  statute  c  ^'^c^'sIm' 
or  in  assise,  there  the  costs  also  shall  be  treble ;  and  vet  the  sta-  Co.Lit  S57.  b. 
tute  gives  treble  damages  only,  but  treble  costs  are  included  in 
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[  ♦  116  a,  ]  tills  word  damages.  And  therewith  agree  14?  H,  6.  •  18.  a-  19 
(«)  1  Roil.517.  H.  6.  S2.  a.  22  JH.  6.  57.  a.  12  E.  4. 1.  a.  F.  N.  B.  948.  c  And 
slTlU!\Z\  in  4  &  5  P.  &  M.  By.  159.  b.  Domingo  (c)  Bilote  brought  an 
Moor  894.  action  on  the  case  against  one  Pointel,  because  he  suefl  him  before 
(6)1  Roll.  517.  tl^e  Admiral  for  a  thing  done  upon  the  land,  in  which  ca$e  the 
Cr.  Jac"69,70.  Statute  of  2  H.  4.  c.  1.  gives  the  plaintiff  double  damages,  with- 
(d)  1  Buistr.  out  speaking  of  any  costs*  and  yet  there  he  recovered  as  well 
j^®' *  ":^*^***  double  costs  as  double  damages.  And  in  18  E.  4.  23.  a*  the 
Yelv.  70.  Cr.  jurors  (b)  may  assess  the  damages  and  costs  entirely  if  they  will, 
El.  544.  bro.  for  damages  include  the  whole  (c),  42  E.  3. 7.  b.  that  the  plaintiff 
Jac.  70.  ^  gjjg]  j  jjQ^  recover  more  damages  than  he  himself  has  declared  for; 
16. 1  BiiUt.Ta!  and  therewith  agree  (d)  2  H.  6.  7.  9  El.  Dy.  (c)  258.  b.  And 
(/)  Post.  117.  in  (/)  IS  H.7.  16,  17.  in  trespass  the  plaintiff' declared  to  his 
^Ro?l"57^8.' c>!  damages  of  20  marks,  and  the  jury  gave  22  marks  for  costs  and 
El.  544.  Cr.  *  damages :  Brian,  this  is  good  for  20  marks,  but  they  shall  not 
Jac.  70.  S97.  give  costs  beyond  the  sum  of  the  damages  {g)  in  the  declaration,  4* 
Inlt!«8tt.  Cr.  ^^"  concord^,  and  that  was  said,  was  a  case  in  the  point,  where- 
El.  568.  '     '    fore  it  was  concluded  that  the  judgment  for  that  reason  was 

erroneous.  But  it  was  at  last  resolved  by  all  the  Judges  of  the 
Common  Pleas,  and  Barons  of  the  Exchequer,  that  the  judgment 
should  be  affirmed  (a).  And  the  reasons  and  causes  thereof  I 
1.  At  common  h^yg  thought  neces5>ary  to  report  at  large.  Aqd  therefore,  first, 
niAgea  were  ^^  ^^^  W  common  law  before  the  statute  of  Gloucester  (^bich 
recoverable  in  vfas  made  anno  6  E.  1.  c.  1.)  a  man  should  not  recover  damages 
tSo  ^^^^  *^       '°  *"7  ^^^^  action,  as  in  (i)  Dower  before  the  statute  of  Merton, 

c.  1.  nor  in  Aiel,  Mordanccstor,  &c.  before  the  said  statute  of 
Gloucester ;  but  in  actions  mixed,  as  in  assise  (£),  entry  in  the 
nature  of  assise,  &c.  or  in  personal  action,  as  tre$pa.s$i  qttare  daU' 
«.  In  all  cases  sum  fregity  of  goods  taken  away,  &c.  2.  And  that  in  all  cases 
was  eouScdfo  ^^ere  a  man  (/)  should  recover  damages  he  should  recover  costs, 
damages,  he  which  is  meant  of  all  cases  where  he  should  recover  damages; 
had  a  right  to  either  before  the  said  act  of  6  E.  1.  or  by  the  said  act.  3.  In 
^°wi.  •  *'^  ^^  cases  where  a  man  either  before,  or  by  the  same  statute 
ffle  double  "or  should  not  recover  damages,  if  after  the  said  act  another  statute 
treble  da-  '  in  a  new  case  gives  damages,  either  single  or  double,  or  treble, 
mages  are  ^^^  there  the  plaintiff  shall  not  recover  costs,  for  this  act  is  an 
ftauite  sobse-  ®^'  ^^  creation,  which  creates  and  gives  a  recompence  to  the 
quetit  to  the      plaintiff,  where  in  the  same  case  no  recompence  was  given  be- 

jtatuteof  fore(B). 

Gloucester,  in  ^   ' 

a  new  case  wherein  no  damages  were  previoiuly  recoverable,  the  party  shall  not  recover  costs. 

(g)  1  Roll.  578.  Cr.  Jac.  69,  70.  Yelv.  70.  (A)  2  Inst.  286.  1  Jon«'s  434.  Co.  Lit.  285.  a.  b.  See  3 

Wilson  320,  &c.  Hardr.  152.  (t)  3  Inst.  289.  Co.  Lit.  235.  a.  b.  Br.  Cost.  29.  {k)  Dy.370.  pL  61. 

(/)  t  Inst.  289.  (m)  8  lust.  289.  362.  March  29.  61.  1  Jones  434. 


(a)  Where  a  verdict  mvqs  given  for  a  sum  in  Withom  v.  Hill,  2  Wils.  93.,  and  was  t^jpod 
exceeding  the  damages  in  the  declaration,  and  deal  canvassed  in  Cresswelly.  Hoghton,  6  ¥•&• 
judgment  entered  for  the  same,  and  a  writ  of  355,  In  Jackson  v.  InhabitanU  of  cdetwoftk, 
error  was  brought  upon  the  judgment  assign-  1  T.R.  71.,  the  rule  was  denied,  if  not  over- 
ing  that  for  cause,  the  Court  allowed  the  plain-  ruled.  And  in  Tyte  v.  Glf^,  7  T.  R.  S67.,  the 
tiffs  to  amend  the  judgment  apd  transcript  in  third  point  in  P%lfold[$  Case  was  exnresfljr 
a  term  subsequent  to  that  in  which  the  judg-  overruled ;  and  the  Court  said,  that  the  rule 
ment  was  signed,  by  entering  a  remittitur  for  was  established  in  a  variety  of  cases,  that  where 
the  excess.  Usher  v.  Dansey,  4  M.  &  S.  94.  by  any  act  since  the  statute  of  Gloucester,  tn 
Vid.  2  Tidd's  Practice,  976.  8ti»  edit.  action  is  given  to  the  party  grieved^  be  is  en- 

(b)  This  rule  was  doubted  by  Willps,  C.  J.  titled  to  costs  if  he  succeed^  thougjii,  ha  had  no 
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4.   But  it  is   otherwise  of  an  act  of  (a)  addition,  sc.  which  4.  btterwise, 
adds  greater  recompense  and  satisfaction  than  was  given  before  maeS  aud 
such  act :  for  where  damages  and  costs  were  given  by  the  com-  costs  were 
mon  law,  but  the  act  increases  the  damages,  there  the  plaintiff  8*^^  ^y  ^*>« 
shall  recover  his  damages  increased  by  the  statute,  and  also  (i)  *^^"'"^"  *"^* 
costs :  and  therefore  in  a  Qiiare  impedit  (c),  damages  are  given 
to  the  plaintiff  by  the  statute  of  Westminster  ^  made  in  13  E.  (a)  f  insr.ssQ. 
1.  cap.  5.  but  no  costs  (c)  shall  be  there  recovered,  because  it  is  March  29.61. 
an  act  of  creation,  which  newly  gave  recompense  *  to  the  plaintiff  [-.  ^  ^  ^  ^    J 
where  none  was  recoverable  before :  and  therewith  agree  £7  H.  532.  i*'vent. 

6.  10.  b.  9,  H.  4.  17.  b.  9  H.  6.  66.  b.   But  in  an  action  on  the  «2.'iS3. 
statute  of  (d)  2  H.  4.  against  him  who  sues  in  the  admiralty  for  a  4^ Vi  "V 
thing  done  upon  the  land,  that  is  an  act  of  addition,  for  damages  288, 289. 362. 
and  {e)  costs  were  in  such  case  recoverable  at  the  common  law.  Co.  Lit.  17.  *>. 
Vide  for  that  8  E.  4. 13.  b.  &  14.  a.  and  the  statute  increases  the  ^si^ft.^°56f* 
damages  to  double,  and  yet  he  shall  recover  costs  also,  for  the  6  Co.  51!  a. 
statute  in  increasing  the  damages,  doth  not  take  away  the  costs,  ^elw.  26.  a. 
So  afterwards  at  the  same  Parliament  at  Gloucester,  an.  6  E.  1.  i1^?^'iw% 
c.  5.  an  action  01  (j)  waste  is  given,  where  there  was  but  a  pro-  (<? )  2  Inst.  288. 
hibition  against  tenant  in  dower,  &c.  at  the  common  law,  and  no  Sj^J'*  *J*' 
damages  should  be  recovered  in  it,  but  for  waste  done  after  the  433.  Keiwtle. 
prohibition  delivered,  and  against  tenant  for  life,  or  years,  no  a.  Cm.  Car. 
prohibition  lay,  and  therefore  the  statute  6  E.  1.  c.  5.  which  gives  ^^^-  ^^  ^-  ^« 
treble  damages  for  waste  done  before  the  writ  brought,  and  the  yftyf* 
place  wasted,  is  a  law  of  creation,  and  which  gives  remedy  where  {g)  8  H.  6.  c. 
none  was  before,  and  therefore  there  no  costs  shall  be  recover-  ^'.^  Jones  -^4. 
ed(D):  and  therewith  agree  2  H.  4.  17.  b.  9  H.  6.  66.  b.  &  19  2 1081^289. 
H.  6.  32.  a.  and  therefore  the  books  in  5  H.  5.  13.  a.  &  5  £.  4.  F.N.B.  2445.0. 

7.  a.  are  ill  reported.    But  in  ravishment  of  ward,  which  is  a  law  ^°"  ^j*  JfV 
of  addition,  sc.  which  adds  the  recovery  of  the  ward  itself,  or  the  i[  a.  14  H.  6. 
value  of  it ;  yet  damages  and  costs  shall  be  also  recovered,  be-  is.  a.  19  H.  6. 
cause  an  action  lay  at  the  common  law  for  ravishment  of  ward,  ^*^*  *' 

in  which  the  plaintiff  should  recover  his  damages  and  costs:  and 
therewith  agrees  27  H..6.  10.  b.  So  in  an  action  for  forcible 
entry  into  lands  upon  the  statute  of  8  H.  6.  or  in  an  assise  for  a 
disseisin  done  with  force,  there  the  plaintiff  shall  recover  treble 
damages  (g),  and  his  costs  also,  because  at  the  common  law  the 

remedy  before  that  act.  Vid.  Bale  v.  Hodgetit,  ring,  Willes,   440.     Woodgate  v.  KruUMuU^ 

1  Bing.  182.  S.  C.  7  B.  Moore,  602.    And  it  2  T.  R.  155.     Ward  v.  Snell,  1  H.  Black.  10. 

has  been  repeatedly  determined,  that  in  an  2  Tidd's  Practice,  980.  8th  edit, 

action  of  debt  upon  any  statute,  by  the  party  (c)  Where  in  quare  impedit  the  defendant 

grieved,  for  a  certain  penalty,  the  plaintiff  had  judgment  on  demurrer,  it  was  held  he  was 

shall  have  his  costs,  although  the  statute  on  not  entitled  to  costs.     Thrale  v.  Bishop  of 

which  the  action  is  founded  gives  no  cost3 ;  London,  1  H.  Black.  530.  Vid.  Tifte  v.  Globe, 

for  otherwise,  as  was  observed  by  the  Court,  7  T.  R.  267. 

North  V.  JVmgate,  Cro.  Car.  560.,  he  should  (d)  By  stat.  8  &  9  Will.  3.  c.  11.  §  3.  costf 

be  at  a  loss  to  expend  more  than  he  recovers,  are  recoverable  where  the  nnele  value  or 

which  the  statute  never  intended ;  and  vid.  for  damage  found  by  the  jury  ihall  not  exceed 

further  authority.  Roll.  Ab.  Costs,  B.  5.  Da-  twenty  nobles,  in  all  actions  of  waste,  and  ac- 

mi^es,  P.  1.     Company  of  Cutlers  v.  RiusUn,  tions  of  debt  upon  the  statute  for  not  setting 

Skm.  363. 367.  S.C.Comb.  S24.  S.C.  12  Mod.  forth  tithes.    Tne  same  statute  gives  costs  in 

46.   Sedgwick  Y.  Richardton,  1  Lutw.  197.  Cor-  some  cases  upon  writs  o£  scire  facias,  and  suits 

poraHon  of  Plymmdh  v.  Collins,  Carthew.  230.  upon  prohibitions.    Vid.  fully  upon  costs,  Bac* 

Shore  v.  Madiston,  1  Salk.  206.  S.  C.  Comb.  Ab.  Costs.  Vin.  Ab.  Costs.    Com.  Dig.  Costs, 

449.  S.  C.  5  Mod.  355.  Bellasis  ▼.  Burbriehe.  Hullock  on  Costs,  and  Tidd*s  Practice,  dii^ter 

1  L.  Raym.  172.    Mayor  ofPlymouih  v.  HVr-  Costs. 
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(a)5Sc6E,6,  plaintifFsbould  recover  damages  and  costs  in  both  the  cases,  for 
c^i  .  arc  ^j^^^  statute  is  but  an  act  of  addition,  and  therewith  agree  14  H. 
(6)Cr.  J«f,C9.  6.  13.  a,  19  H.  6*  82.  a.  22  H.  6.  57.  a.  12  E.  4. 1.  a.  F.N.  B. 
M«  H.  4  **^*  ^'  ®"*  '"  *  Decies  tantum,  which  is  a  law  of  creation,  there 
it.8H.6.*c%.  ^^^  plaintiff  shall  recover  the  penalty  given  by  the  statute  and 

no  more,  for  that  is  a  law  of  creation,  2  H.  4.  17-  b.  So  upon 
the  statute  of  5  £.  6.  of  (a)  ingrossers,  the  plaintiff  shall  not  re- 
cover costs,  but  only  the  penalty  given  by  the  statute,  because 
the  party  had  no  remedy  at  the  common  law.  35  H.  8.  Damages 
200.  Brook. 
5.  The  word  Fifthly.  It  is  to  be  known,  that  this  word  (A)  damna  is  taken 

meaniiigsf  tlie  ^^  ^'^^  '^^  ^"  ^^^  several  signi 6 cations,  the  one  properly  and 
one  properly  generally,  the  other  rclativi  df  stride :  properly,  as  in  the  cases 
aiid  generally,  ^^ich  have  been  put  upon  the  statutes  of  ic)  2  H.  4.  &  8  H.  6. 

the  other  r«/«.         ,  ^  •irj.|.i  \      c       j  -'^ 

uaaxtiici^.  ^'here  costs  are  included  withm  that  word:  for  damnum  in  its 
Aftto  ihc(ir»t  proper  and  general  signification  dicitur  a  demendo^  cum  diminu* 
nieaniug.  ^y^^^  ^.^^  deter  tor  Jit  y  and  in  this  sense  costs  of  suit  are  damages 

to  the  plaintiff,  for  by  them  res  sua  diminmtur  (e).  But  when  the 
plaintiff  shews  fur  wrong  done  to  him  to  the  damage  of  such  a 
sum,  thnt  is  to  be  taken  relative  for  the  wrong  which  is  past  be- 
Cr.  El.  568.  fore  the  writ  brought,  and  are  assessed  occasione  transgf  prtS" 
I  i!*^  ^  ^  dicta:  ♦,  and  cannot  extend  to  costs  of  suit,  which  are  future,  and 
11.  a  H.  6.  c!  ^^  another  nature,  sc.  to  legal  expenses,  and  whereof  no  certainty 
9.  *       *  could  then  be  known.   So  these  are  two  distinct  things,  sc.  damna 

pro  injuria  iUata,  and  expensed  litis;  and  therefore  in  the  said 
acts  of  Parliament  of  {d)  2  H.  4.  and  8  H.  6.  they  are  taken  in 
their  proper  and  general  signification,  and  in  favour  of  the  plain- 
In  the  case  at    tiff,  who  always  when  he  recovers  is  favoured  in  law.  But  in  the 

bar,  thewoid  ^t  .•'.        ,         .     .  ,     .         .•/?.-  j-       *i 

daniDa  is  taken  ^^^^  ^^  ^^''»  ^^  '^  taken  in  Its  relative  signification,  regarding  tue 
in  its  relative  wrong  which  is  past;  and  so  they  are  expressly  assessed  by  the 
«iK»ification :  jjjry  and  that  also  in  the  plaintiflF's  favour:  and  the  difference 
actions  in  ^^^  ^'^H  obt>erved  betwixt  personal  actions  and  real  actions  m 
which  da-  which  damages  are  to  be  recovered :  for  in  personal  actions  they 
bc*rcco*vered  ^'*"'*  declare  to  damages,  because  they  shall  recover  damages 
the  plaintiff  '  ^"ly  for  the  wrong  done  before  the  writ  brought,  and  shall  re- 
shall  count  to  cover  no  damages  for  any  done  pending  the  writ;  but  in  {e)  real 
nor^f  real  «ctions  the  demandant  shall  never  count  to  damages,  because  he 
actions.  is  to  recover  damages  pending  the  writ :  and  therefore  it  is  held 

in  [f)  SS  H.  (j.  47.  a.  In  a  writ  of  entry  sur  disseisin,  or  in  nature 
(/)*Je"nk.^^^'  ^^  °"  assise,  where  the  party  shall  recover  damages,  and  a  writ 
Cent.  6.  Br.      is  awarded  to  enquire  of  the  damages,  that  the  plaintiff  shall  re- 
Damages  14.     cover  damages  from  the  time  of  the  disseisin  to  the  time  of  the 
34/*    *™»8®*  awarding  of  the  writ  of  enquiry  of  damages,  and  not  after,  not- 
withstanding that  the  writ  of  enquiry  was  not  served  afler  seven 
years  past,  and  issue  be  joined  triable  by  verdict,  he  shall  recover 
damages,  but  from  the  time  of  the  disseisin  to  the  time  of  the 
verdict :  but  in  a  pra:cipe  quod  reddat,  of  a  rent  of  the  possession 
of  the  demandant  himself,  he  shall  recover  the  arrearages  behind, 
as  well  at  all  times  pending  the  writ  as  before,  usque  diemjudicii 
redditi,  because  it  is  his  inheritance:  and  therewith  agree?  E.4. 
5.  a.  vide  13  Ass.  p.  2.  17  Ass.  p.  10.   29  Ass.  p.  59,  31,  SS.  36. 
Ass.  p.  2.  40  E.  3.  24.  7  H.  4.  I6.  a.   I6  H.  7.  5.  a.  6.  a. 

(e)  Vid.  ucc.  Phillips  t.  Bacon,  9  East,  298. 
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And  as  in  (a)  real  actions  the  demandant  shall  not  count  to  In  real  actions 

damages,  because  it  is  incertain  to  what  the  damages  will  amouat,  ^^yer^d  for 

because  be  shall  recover  those  pending  the  writ ;  so  in  the  case  the  expensei 

of  costs  they  shall  be  recovered  for  the  expenses  pending  the  pending  the 

writ,  which  being  uncertain  cannot  be  comprehended  in  the  count,  ^" 

because  the  count  extends  to  damages  past,  and  not  to  expenses  (^^^  ^^^'  ^^* 

of  suit.  And  costs  are  not  always  included  in  this  word  damages.  Costs  are  not 

for  if  trespass  is  brought  against  two  defendants  and  the  one  is  ^ji'^^V'^^'^i 

found  guilty  by  himself,  and  the  other  guilty  by  himself,  and  (b)  damages.^^ 

damages  are  severally  assessed,  yet  the  costs  shall  be  jointly  tax-  /^j  ^  q^  5^  |, 

ed :  and  therewith  agree  36  H.  6. 13.  a.  and  12  E.  4>.  1.  a.  And  7.  a.  and  notes 

the  books  in  (c)  42  E.  S.  and  2  H.  7.  were  agreed  to  be  good  ***•  p,    j  g 

law,  sc.  that  the  plaintiff  shall  never  recover  more(d)  damages^  i.b,49E.s.7, 

*  than  he  has  (e)  declared  for,  sc.  damages  for  the  wrong  done ;  [  *  II7  b.  ] 

but  expemce  litis  may  be  added  thereto ;  and  therefore  {f)  34  E.  b.  f  H.  6.7.  b. 
3.  Damages  7.  was  denied  to  be  law,  sc.  that  in  waste  the  plaintiff  ^^^  gJf^Y^'i 

declared  to  the  damages  of  10/.  and  the  jury  found  damages  to  45]  70.  Cr.  £J*. 

20/.  and  they  were  trebled;  and  the  reason  there  given  is,  be-  544.568.866. 

cause  the  statute  of  Gloucester  enacts,  that  the  defendant  make  J  roh  ^JVaf* 

agreement  of  the  treble  of  what  the  waste  is  taxed  at;  but  the  (e)Cr.  Jac.69. 

statute  is  to  be  intended  of  damages  lawfully  taxed :  and  so  it  ^^-  ^^Iv.  45. 

was  held  by  the  Lord  Dyer,  Trin.  10  El.  in  an  action  of  waste  cnEKsIt*^' 

brought  by  the  Lord  Abergaveny,  that  the  jury  could  not  value  568.866. 1 

the  waste  more  than  the  plaintiff  has  alleged  in  his  declaration :  ^<^1**  578. 

and  therewith  agrees  Hil.  3  E.  4.  Rot.  137*    And  yet  in  some  In  some  cases, 
cases  the  {g)  plaintiff  shall  recover  more  damages  than  he  himself  the  plaintiff 
has  declared  for,  as  in  8  H.  6.  5.  a.  in  {g)  detinue,  the  plaintiff  more 'damages 

shall  recover  more  damages  than  he  himself  has  declared  for  (f).  than  he  has 

And  as  to  the  case  of  {h)  13  H.  7.  16.  &  17.  which  case  has  been  <J«c»ared  for. 
cited  out  of  Brook's  Abridgment,  the  book  at  large  was  confessed 
to  be  good  law ;  for  the  case,  as  it  is  there  reported,  is  such ; 
in  an  action  of  trespass  brought  by  Dorrel,  he  declared  to  the 

damages  of  20  marks,  the  defendant  pleaded  not  guilty:  and  they  (/)  Bnlst.  49. 

taxed  the  damages  and  costs  of  his  suit  jointly  to  22  marks,  which  ^^^  J  r^ilwb' 

is  the  principal  case  word  by  word,  which  is  clear  that  the  verdict  mi  Roll.  578. 

cannot  stand ;  for  it  doth  not  appear  how  much  is  for  (f )  damages,  Cr.  £1. 568. 
and  how  much  for  costs;  and  then  it  may  be  they  have  given 
greater  damages  than  the  plaintiff  has  declared  for,  so  the  verdict 
is  incertain ;  and  therefore  Brian  saith  well,  that  in  such  case  the 
plaintiff  can  have  judgment  but  of  20  marks :  then  all  that  follows 
is  but  the  collection  of  the  reporter :  so  that  according  to  his 
opinion,  and  of  others  the  jury  cannot  give  costs  beyond  the  sum 
of  the  damages  on  which  the  plaintiff  has  declared,  which  col- 
lection is  not  warranted  by  the  opinion  of  Brian :  for  inasmuch 
as  the  damages  and  costs  were  jointly  assessed,  the  plaintiff  could 
not  have  judgment  but  of  20  marks  for  the  incertainty,  although 
costs  might  be  given  beyond  the  damages  in  the  declaration. 

(f)  ^  The  case  cited  (8  H  6.  5.  a.)  bv  no  **  cover  against  the  garnishee  (against  whom  he 

"  means  establishes  that  the  plaintiff  may  have  **  has  alleged  no  particular  amount  of  damages) 

^  more  damages  against  the  defendant  than  what  **  a  greater  sum  than  he  has  laid  as  his  damages 

**  he  has  counted  for  against  him,  but  that  hay-  **  against  the  defendant.'*    Per  Lord  Ellenbo- 

**  ing  counted  in  detinue  against  the  defendant  rough  delivering  the  judgment  of  the  Court  in 

**  for  damages  to  a  certain  amount,  he  may  re-  Uther  v.  Dwuey^  4  M.  &  S.  99.  ffitod  vide. 
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Abridgments  And  therefore  (a)  abridgments  are  of  good  and  necessary  nse  to 
^'de^^  hot  *^''^^  ^  tables  to  find  the  casesin  the  books  at  large,or  records^and 
not  to  fonnd  not  to  ground  any  opinion  upon  abridgments  i  for  example;  the 
any  opinion  case  in  {b)  45  E.  3.  19*  SO.  where  the  case  was,  that  lands  were 
"P*^"'  given  to  J.  de  C  with  one  Joan  the  sister  of  the  donor,  habendum 

ds  4f  h(eredibus  suis  imperpetman ;  and  Fitz.  in  abridgitig  the 
at^s^oftsta,  ^^^  title  Tail  14.  saith,  that  the  gift  was  adjudged  fee^simple, 
Prspf.4.Kep.  and  not  frank-marriage;  and  Statham,  in  abridging  the  case 
[  *  1 18  a.  ]  title  Tail  saith,  it  was  adjudged  an  estate  in  firank-manriage,  *and 
g)  9  Co.  14.  a.  Brook  title  Frank-marriage  1.  saith,  Qfuerej  quia  turn  adjudiea" 
« ShowtlJe!^  /«r ;  idea  satius  est  petere  fontes  qudm  sectari  rivulos.    Noia, 

reader,  the  principal  case  was  adjudged  by  the  Court  of  King's 
Bench,  and  afterwards  that  judgment  was  affirmed  by  all  &t 
Justices  of  the  Common  Pleas  and  Barons  of  the  Exchequer, 
and  the  record  was  sent  back  into  the  King's  Bench  according 
to  the  statute. 


CHEYNEY'S    CASE. 


Mich.  10  Jacobi  1. 


Chetnet's       In  a  writ  de  valore  maritagUj  and  issae  taken  upon  the  tenure,  the  jury 
ParTx  -118  b.        damages  and  costs,  and  did  not  inquire  of  the  value  of  the  marriage.  Hdd: 

the  verdict  is  insuffident,  and  the  omission  cannot  be  supplied  by  a  writ  of 

inquiry  of  damages. 

Although  the  issue  is  upon  the  teniae,  yet  if  the  jury  find  for  the  plaintit 

and  assess  an  excessive  value,  or  excessive  damages,  attaint  lies. 

When  the  Court  ex  officio  ought  to  inquire  of  any  thing  upon  whidi  do 

attaint  lies,  the  omission  of  it  may  be  supplied  by  a  writ  of  inquiry ;  but  in  . 

all  cases  when  any  point  is  omitted  whereof  attaint  lies,  it  shall  not  be  mp- 

plied  by  a  writ  of  inquiry. 


This  term  Serjeant  Nichols  moved  this  case :  Cheyney  brought 
a  writ  De  valore  maritagii  (a)  and  issue  was  taken  upon  the  te- 
nure; and  before  the  Justices  of  Nisi  pruis  in  the  county  of  York 
it  was  found  for  the  plaintiff,  and  the  jury  did  assess  405.  dt- 
niages,  and  lOs.  costs,  and  did  not  enquire  of  the  value  of  the 
marriage,  as  they  ought  to  have  done;  and  he  moved^  that  the 
plaintiff  might  have  a  writ  to  enquire  of  the  value  to  supply  the 


I  (a)  Value  of  marriage  u  aboliihed>  itat  is  Car.  9.  c;  S4.  f  s. 
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defect  of  the  verdict ;  and  he  cited  two  precedents,  one  Pasch. 
S  Jac,  Rot.  745.  in  ravishment  of  ward  brought  by  Lord  Bark- 
ley  against  Hill ;  the  defendant  pleaded  not  guilty,  the  jury  found 
him  guilty,  and  that  the  heir  was  within  age,  and  married,  &c. 
et  assident  damna  et  mis*  and  found  not  the  value  of  the  marriage, 
and  a  writ  issued  to  enquire  of  the  value  of  the  marriage :  and 
the  like  writ  awarded  T;in.  88  Eliz.  Rot.  170ii.     And  in  4  Mar.  W  « Roll. 7jf . 
Dyer  (a J  135.  in  a  Quare  impedit  brought  by  Poyner,  the  issue  i/*'^  ^*  ^' 
was  found  for  the  plaintiff,  but  bj»  his  negligence  the  jury  was 
not  charged  to  enquire  of  the  four  points,  sc.  De  pUnitudine^  et 
cupis  presentatione^  si  tempus  semestre  transierit^  and  the  value  of 
the  church  per  annum  ,•  there  the  plaintiff  may  have  a  writ  to  . 
enquire  of  these  points.    Vide  8  El.  Dyer  (6)  241. 9  El.  Dy.  260.  pi^^^b!' 
And  the  case  was  oftentimes  debated,  and  at  last  it  was  resolved,  152. 154. « 
that  the  verdict  was  insufficient :  for  the  Chief*  Justice  said,  that  ?^"' ^®^*  ^^ 
in  a  writ  De  valore  maritagii^  three  (c)  things  are  to  be  reco-  L     j^iy  a.  j 
vered,  s,  the  value  of  the  marriage,  damages,  and  costs,  quodjuit  Roil.rsf, 
concessum  per  iot*  cm^.    2.  It  was  resolved,  that  although  the  (0  9  Co.  79.  a. 
issue  be  in  this  case  de  valore  maritagii  upon  the  tenure,  yet,  as  *  *^**'  ^**' 
upon  a  consequent  or  dependent  upon  the  issue,  the  jury  are,  as 
parcel  of  their  charge,  if  they  find  for  the  plaintiff,  to  enquire  of 
the  value  of  the  marriage,  of  damages  and  costa;  and  if  the  jury 
assess  excessive  value,  or  excessive  damages,  attaint  lies  thereof  (b). 
And  therefore  in  assize,  if  the  issue  be  joined  upon  a  release,  and 
a  mediate  ouster  confessed,  there  if  the  issue  be  found  for  the 
plaintiff,  yet  as  parcel  of  their  charge,  the  recognitors^of  the  as- 
size  shall  enquire  of  the  seisin  and  disseisin,  for  that  is  the  point 
of  the  writ,  and  thereupon  attaint  lies :  and  therewith  agree  1 1 
H.  4.  27.  34  H.  6.  32.  b.  16  Ass.  p.  1.   i6 E.  3.  Attaint  41.  Vide 
32  E.  3.  Cessavit  25.  33  H.  &  25.     And  in  {d)  trespass  aganist  (</)  11  Co.r.  1. 
two,  one  comes  and  pleads  not  guilty,  and  is  found  guilty,  in  this 
case  this  first  inquest  shall  assess  damages  for  the  whole  trespass 
by  (e)  both  defendants ;   and  afterwards  the  other  comes  and  («)iiCo.  5.b. 
pleads  not  guilty,  and  is  found  guilty,  the  finding  of  the  damages 
by  the  first  inquest  to  which  he  was  not  party,  shall  bind  him  ; 
and  therefore  if  they  are  outrageous  or  excessive,  the  defendant 
in  the  last  inquest  shall  have  an  attaint:  and  therewith  agree 44 
E.  3.  (4)  7.  and  F.  N.  B.  107.  E.     So  in  trespass  Quare  clausum 
fregit^  if  issue  is  joined  upon  a  feoffment,  and  the  jury  give  out- 
rageous damages  an  [f)  attaint  lies,  for  the  enquiry  of  the  da-  (/)iiCo.6.a. 
mages  is  subsequent  upon  the  issue,  and  parcel  of  their  charge.  Cr.  Car.  54. 

So  in  the  case  at  bar,  if  the  jury  had  found  outrac^eous  value  or  ^?j^.*?^*®r' 

1  •       1       .1  "^        «     f^  1       1       1         L      Attaint  17. 1 

damages,  an  attamt  lay  thereon.     3.  It  was  resolved,  that  the  Rqh.  Rep.  30. 

omission  in  the  verdict  should  not  be  supplied  by  a  writ  of  en-  Cr.  Jac.  348. 
quiry  of  damages,  for  that  would  prevent  the  plaintiff  of  his  re-  ^^\1^y^'^\^* 
medy  by  attaint,  which  would  be  mischievous,  for  then  such  a.  i  Roil.  tso. 
omission  might  be  on  purpose  to  deprive  the  plaintiff  of  his  at-  *  Roli.7««.  i 
taint.     But  the  rule  is,  that  when  the  court  {g)  ex  officio  ought  Br. Attamt^. 
to  enquire  of  any  tiling  upon  which  no  attaint  lies,  there  the 
omission  of  it  may  be  supplied  by  a  writ  of  enquiry  of  damages, 
(as  in  the  said  case  of  Gbiare  impedit^  to  enquire  of  the  said  four 

(■)  Writs  of  attaint  are  abolished  by  stat.  6  GeOt  4.  ci^.  50.  (  so. 
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(a)  1  RoU.  t80.  points,  for  of  them  no  attaint  lies,  as  it  is  held  in  (a)  1 1  H.  4. 

80.  because  as  to  them  the  inquest  is  but  of  office)  but  in  all  cases 
when  any  point  is  omitted  whereof  attaint  lies,  there  it  shall  not 
be  supplied  by  a  writ  of  enquiry  of  damages,  upon  which  no  at- 
taint lies  (c)^  and  therefore  the  precedents  which  have  been 

[  ^  1 19  b.  ]   cited,  and  all  others  which  are  against  these  rules  passed  *  tudsi' 

leniioj  without  the  advice  of  the  court,  and  against  the  rule  of 

t  Roll. 722.       law:  and  therefore  in  detinue,  if  the  jury  find  damages  and 

costs,  and  no  value,  as  they  ought,  it  shall  not  be  supplied  by  a 
writ  of  enquiry  of  damages  for  the  reason  aforesaid  (d)  :  and  there- 
fore by  the  rule  of  the  court  a  new  Venire  facias  was  awarded. 


(c)  Vid.  ace  KymoiUm  y.  Mayor  ofShrewS"  Car.  145.    But  where  the  jury  who  try  the 

bury,  Strange,  1052.  S.  C.  Rep.  Temp.  Hard*  issue  in  replevin  upon  a  distress  for  rent  omit 

S95.  Eickom  v.  Le  Mddre^  2  Wils.  567.    Cie-  to  enquire  of  the  rent  in  arrear,  and  value  of 

m^ii/ V.  i>fc;t«,9Brod.&Bing.297.  S.  C.  7  B.  the  goods  distrained,  pursuant  to  stat  17. 

Moore,  200.     BerdhanCi  Cote,  1 1  Co.  56  a.  Car.  2.  c.  7.  no  writ  of  enquiry  can  be  after- 

Where  in  an  action  against  an  overseer,  acting  ward  awarded  to  supply  the  omission ;  for  by 

virtute  officii^  the  plaintiff  is  nonsuited,  or  has  the  words  of  the  statute  these  matters  are  to 

a  verdict  against  him,  a  writ  of  en<}uiry  may  be  enquired  of  by  the  same  juiy  who  try  tbe 

be  awarded  by  the  Court  to  enmure  of  the  issue.    Shempe  v.  Cuipeper^  1  Sid.  880.  8.  C 

treble  dama^  given  by  stot.  45  Eliz.  to  the  T.Rayin.  170.  S.C.  2Keb.409.  S.C.  lYeoL 

defendant,  ror  it  is  only  an  inquest  of  office,  40.  S.  C.  l  Lev.  255.  Herbert  y,  Water^  iSsIL 

and  no  part  of  the  issue,  nor  was  it  a  thing  205.    Vid.  Freeman  v.  Lady  Archer,  2  Black, 

for  whicn  an  attaint  would  lie.   Brampton  v.  Rep.  765.     GilRngham  v.  Watkett,  1  M^CIeL 

,  1  RolURep.  272.  Anon.  2  Roll.  Rep.  202.  1  Tidd's  Practice,  621.  8th  edit,  note  5. 

112.  Valentine  v.  Fawcett,  Rep.  Temp.  Hard-  Mounton  v.  Redshaw,  1  Saund.  195.  b. 
wicke,  158.  S.C.  2  Strange,  1021.  Herbert  v.        (d)  In  Herbert  y.  Waters,  I  Salk.  205.,Holt, 

Waters,  5 Mod.  lis,  S.  C.  Carth.  562.  Z)av<?//  C.  J.,  said,  that  ''17  Car.  2.  inter  Burttm 

y.  Marshall,  5  Wils.  442.  S.  C.  2  Black.  Rep.  "  4*  Robinson  detinue  was  brought^  and  Vfcn 

921.    Sir  James  Harberfs  Case,  Skin,  595.  "  trial  of  the  issue  the  juir  found  the  daiu^ 

S.  C.  Comb.  544.  S.  C.  1  Salk.  205.    In  all  <'but  not  the  value  of  the  distress;  and  the 

these  cases,  the  rule  in  CheyneyU  Case  was  re-  **  Court  granted  a  writ  of  inquiry,  which  WM 

cognised  as  good  law.   If  on  demurrer  to  evi-  **  contrary  to  Cheyney^s  Case,  and  as  he  thought 

deuce  the  jury  do  not  assess  the  damages  con-  ^  contrary  to  law."    Vid.  Burton  v.  Rciiaim, 

ditionally,  the  omission  may  be  supplied  by  reported  T.Raym.  124. 1  Sid.  846. 1  Keb.88Si 
writ  of  enquiry.    Darrose  v.  Neufbhtt,  Cro. 
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THE  CASE  OF  THE  MAYOR  AND  BURGESSES 

OF  LYNNE  REGIS, 
Concerning  Misnomer  of  Corporations. 

Trin.  10  Jac.  1.  Rot.  2418. 


John  Payn,  late  of  Catton  in  the  county  aforesaid,  The  Mayor, 
Norf,  ss.     Gentleman,  executor  of  the  testament  of  John  Payn,  *^'     ^ 

late  called  John  Payn  of  Lynne  Regis  in  the  county  Payn.  * 
of  Norfolk,  Esq.  was  summoned  to  answer  to  the  Mayor  and  PartX.-itoa, 
Burgesses  of  Lynne  Regis  in  the  county  of  Norfolk,  of  a  plea,     *^'^''***'^' 
that  he  render  to  them  3000/.  which  he  unjustly  detaineth  from 
them,  &c.     And  whereupon  the  said  Mayor  and  Burgesses,  by  Debt  on  bond. 
Henry  Bastard  their  attorney  say,  that  whereas  the  aforesaid  M.  &B.  ofL, 
John  Payn  the  testator  in  his  life,  on  the  27th  day  of  January  in  j,  p,  executor 
the  6th  year  of  the  reign  of  the  lord  the  now  King^  &c.  at  Gay-  of  J.  p. 
wood  in  the  county  aforesaid  by  his  certain  writing  obligatory, 
bad  granted  himself  to  be  bounden  to  the  said  Mayor  and  Bur- 

Sisses  in  the  aforesaid  30001.  to  be  paid  to  the  said  Mayor  and 
urgesses  when  thereof  he  was  required ;  yet  the  said  John 
Payn  the  testator  in  his  life-time,  and  the  aforesaid  John  Payn 
the  executor,  after  the  death  of  him  the  testator  John  Payn,  al- 
though often  required,  the  aforesaid  3000/.  to  the  said  Mayor 
and   Burgesses  rendered  not,  but  the  same  denied  to  them  to 
render,  and  the  aforesaid  John  Payn  the  executor  doth  yet  deny 
the  same  to  render  to  them,  and  unjustly  detaineth  the  same ; 
whereupon  they  say,  that  they  *  are  injured,  and  have  damage  to  [  *  ISO  b.  ] 
the  value  of  100/.  and  thereof  they  brin^  suit,  &c.  and  bring 
here  into  court  the  writing  aforesaid,  which  testifieth  the  debt 
aforesaid,  in  form  aforesaid,  whose  date  is  the  same  day  and 
year  aforesaid,  &c.     And  the  aforesaid  John  Payn  executor,  by  pi^a:  noneit 
Thomas  Blofield  his  attorney,  comes  and  defends  the  force  and  factam. 
injury  when,  &c.  and  saith,  that  he,  by  virtue  of  the  writing 
aforesaid,  ought  not  to  .be  charged  with  the  said  debt,  because 
he  saith,  that  the  said  writing  is  not  the  deed  of  the  said  John 
Payn  the  testator,  and  upon  this  puts  himself  upon  the  country;  ^••"pjowed. 
and  the  aforesaid  Mayor  and  Burgesses  likewise;  therefore  it  is 
commanded  to  the  Sheri£^  that  he  cause  to  come  here,  from  the 
day  of  the  Holy  Trinity  in  three  weeks,  twelve,  &c.  by  whom, 
&c.  who  neither,  &c.  to  recognise,  &c.  because  as  well,  &c.     At  ^^^  respited, 
which  day  the  jurors  between  the  parties  aforesaid,  of  the  plea 
aforesaid,  were  put  between  them  in  respite  here  until  this  day. 
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Nisi  Priui.        that  Is  to  say,  in  eight  days  of  St  Michael  then  next  following, 

unless  the  Justices  of  the  lord  the  King  assigned  to  take  the  as^ 
sizes  in  the  county  aforesaid,  by  the  form  of  the  stat.  &c  on 
Monday  the  27th  day  of  July  next  following,  at  the  castle  at 
Norwich  in  the  county  aforesaid  first  shall  come ;  and  now  at 
this  day  come  as  well  the  aforesaid  Mayor  and  Burgesses  as  the 
aforesaid  John  Payn  the  executor,  by  their  attomies  aforesaid; 
and  the  aforesaid  Justices  of  assizes,  before  whom,  &c.  send  here 
their  record  in  these  words.  Afterwards  at  the  day  and  place 
Postea.  within  contained,  before  Edward  Coke,  Knt.  Chief  Justice  of  the 

lord  the  King  of  the  bench,  and  John  Croke,  Knt.  one  of  the 
Justices  of  the  said  lord  the  King  assigned  to  hold  pleas  before 
the  King  himiself,  Jostrcesr  of  the  said  lord  the  King  assigned  to 
take  the  assizes,  in  the  county  aforesaid  by  the  form  of  the  sta- 
tute, &c.  come  as  well  the  within  named  Mayor  and  Burgesses, 
as  the  within  written  John  Payn  the  executor,  by  their  attomies 
within  written ;  and  the  Jurors  of  the  jury,  whereof  within  is 
made  mention,  being  likewise  called  come,  who  to  say  the  truth 
of  the  matter  within  contaiiled  being  chosen,  tried,  and  sworn, 
say  upon  their  oath,  that  long  before  the  making  of  the  writing 
dfc?f*theTing  obligatory  within  written,  the  lord  Henry,  late  King  of  England 
7  Jniy  t9  H.8.  the  8th,  on  the  7th  day  of  July  in  the  29th  year  of  his  reign,  by 
by  *^^^^  P^*    his  letters  patent,  sealed  under  his  great  seal  of  England,  bear- 
thM  by  hb  ^*     '^^8  ^^^^  ^^  Westminster  the  same  day  and  year,  aiid  to  the  Jo- 
letters  patent    rors  aforesaid  in  evidence  shewed,  reciting  by  the  said  letters 
***'h'*SSi***^  patent,  that  whereas  the  said  late  King  by  his  letters  patent, 
and  Bnrgeuefl  v^^ose  date  wa»  the  37th   day  of  June  in  tl>e  l6th  year  of  his 
and  inhabit-      reign^  of  his  special  grace  and  of  his  certain  knowledge  and 
roo*h^f*B*L    ^^^^  motion  late  had  granted,  and  by  the  said  his  letters  patent 
to  iMonebody   Confirmed',  for  him  his  heirs  and  successors,  to  the  Mayor  and 
[  *  121  a.  ]  Burgesses  and  inhabitants  of  bis  *  borough  of  Bishop'^sLynne  in 
corporate,  &c.  his  county  of  Norfolk,  that  they  for  ever  should  be  one  body 
shou\d^bear^     corporate,  and  one  commonalty,  perpetual  in  thing  and  name, 
the  name  of       and  that  they  should  have  perpetual  succession,  and  the  name  of 
the  Mayor        the  Mayor  and  Burgesses  of  the  borough  of  aforesaid  Bishop's 
of  thf  borouffh   ^J^^^  *"  the  county  of  Norfolk,  should  have  and  bear,  and  by 
of  thesaid         the  same  name,  should  be  persons  able  and  capable  in  law  to 
B^L.aiid'Ky      have  and  purchase  lands,  tenements,  goods,   and  chattels,  and 
8hoiiiui"par*"*  Other  possessions  whatsoever,  and  to  plead  and  to  be  impleaded, 
chase,  plead,     answer  and  answered,  defend  and  defended,  and  might  and  could 
^^*  defendj  and  be  defended,  before  any  Justices  or  Judges  what- 

soever, whether  spiritual  Judges  or  temporal,  in  wbatsoerer 
courts,  and  in  all  and  singular  actions,  causes,  matters,  plaints 
and  demands  of  whatsoever  kind  they  should  be  or  nature,  in 
the  same  manner  as  the  other  the  liege  people  of  the  said  late 
King,  persons  able  and  capable  in  law  to  plead,  and  be  im- 
pleaded, to  answer,  and  to  be  answered,  defend,  or  might  de- 
fend, or  be  defended  ;  and  that  the  said  Mayor  and  Burgesses, 
and  their  successors^  should  have,  or  might  have,  one  common 
seal  for  their  businesses,  and  other  things  to  be  done  within  the 
borough  aforesaid,  happening  or  arising,  with  divers  other  liber- 
ties, franchises,  grants,  articles,  and  immunities  in  the  said  hit 
letters  patent  contained  and  specified^  as  in  the  said  his  letters 
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patent  more  fully  and  manifestly  appeared  :  and  whereas  after-  And  rrcitlof , 
wards  by  a  certain  statute  late  in  a  Parliament  of  the  said  late  L^rcI^*  Feb. 
King  at  London  holden  the  third  day  of  November  in  the  21st  sr  H.s.  it  wa§ 
year  of  his  reign,  and  fmm  thence  adjourned  to  Westminster,   S!l*^*^»  ^^^^. 
and  there  holden,  and  from  that  time  continued  by  divers  pro*  hg\'Jf  ^^  *  ** 
rogations  until  the  4th  day  of  February  in  the  27th  year  of  his  8h<mld  bave, 
reign,  and  then  and  there  holden,  amongst  other  things,  it  was  ^*V>*^""*5*^ 
enacted,  that  the  said  late  King  Henry  the  8th,  his  heirs  and  sue-  By  the  Mid 
cessors.  Kings  of  England,  should  have,  hold,  and  enjoy,  to  letters  patent 
him  for  ever,  the  lordships  or  manors  of  Bishop's  Lynne  and  the**'^'^tow*' 
Gaywood  (amongst  other  things)  with  all  and  singular  their  ap-  ofB.  L.froni 
purtenances,  as  also  all  liberties,  franchises,  goods,  and  chattels,  thenceforth 
waifs  and  strays,  views  of  frankpledge,  courts,  profits  of  courts,  ^g^p^  ^^^ 
and  all  and  singular  other  temporal  possessions  and  heredita-  known  by  tlie 
mentji,  with  the  apptirtennnces  in  Bishop's  Lynne  and  Gray  wood,  name  of  K.  L. 
aforesaid,  which  late  before  then  belonged  to  the  late  Bishop  of  other  &c! 
Norwich,  and  which  the  said  Bishop  then  la^ly  had  in  right  of 
hi»  said  late  bishoprick,  as  in  the  said  act  of  Parliament  more  fully 
appeared;  the  said  late  King  Henry  the  8th,  for  that  by  the  said 
act  the  same  manors  and  possessions  to  him  and  bis  heirs  Kings 
of  England  were  enacted,  and  were  willed  and   ordained,  and 
by  the  same  his  letters  patent  declared  for  him  and  his  heirs, 
that  the  said  town  of  Bishop's  Lynne,  from  thenceforth  for  ever, 
should  be  named^  and  commonly  called  and  known  by  the  name 
of  King's  Lynne,  and  not  by  any  other  name ;  and  that  the 
same  from  the  name  of  Bishop's  Lynne  from  henceforth  should   a  j  r  ^k 
be  destroyed  and  deprived.     And  further  *the  said  late  King  r  •  |^|  j^^  -■ 
Henry  the  8tb,  out  of  his  special  grace  and  mere  motion^  and 
for  the  love  which  he  bore  to  the  aforesaid  his  beloved  and 
faithful  subjects,  the  Mayor  and  Burgesses  of  his*  borough  of 
Lynne  aforesaid,  in  his  county  of  Norfolk  aforesaid,  and  which 
to  the  said  borough  and  the  inhabitants  of  the  same  he  bad  and 
bore;  and  desiring  moreover  peace,  quiet,  and  tranquillity  in  the ' 
said  borough,  continually  to  be  had,  and  from  time  to  time  to 
be  increased,  from  whence  all  prosperity,  utilities,  and  their  ac- 
commodations undoubtedly  take  b^inning';  had  condescended,  ),ad  granted, 
and  by  the  same  his  letters  patent  had  granted  for  him,  his  heirs,   that  the  said 
and  successors,  to  the  aforesaid  Mayor  and  Burgesses  and  inha-  Mayor  and 
bitants  of  his  borough  aforesaid  that  they  for  ever  after,  the  inhabitants  for 
name  of  Mayor  and  Burgesses  of  his  borough  of  Lynne  Regis,  ever  after 
commonly  called  King's  Lynne,  in  his  county  of  Norfolk,  should  "ameofXjor 
have,  bear  and  enjoy,  and  by  the  same  name  should  be  called  and  Bnrgesses 
and  named,  and  not  by  any  other  name;  and  that  by  the  same  of  his  borough 
name  they  should  be  persons  able  and  capable  in  law  to  have  and  ^^niy  ca^J^ed" 
purchase  lands  and  tenements,  goods  and  chattels,  and  other  K,L.  andby 
possessions  whatsoever,  and  to  plead  and  be  impleaded,  answer  ^{j®*??*®  °*"® 
and  to  be  answered,  defend  and  might  be  defended,  before  what-  ^luae  plead 
soever  Justices  or  Judges  temporal  or  spiritual  in  what  court  &c. 
soever,  and  in  all  and  singular  actions,  causes,  matters,  plaints, 
and  demands,  of  what  kind  soever  they  should  be,  or  nature,  in 
the  same  manner  as  the  other  liege  people  of  the  said  late  King 
were  able  and  capable  in  law  to  plead  and  be  impleaded,  answer 
and  be  answered,  defend  or  might  be  defended,  as  by  the  said 
letters  patent  to  the  Jurors  aforesaid  in  evidence  shewed,  amongst 
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27  Jao.  6  Jac  other  things  more  fiilly  appearetb.  And  farther  the  Jurors  say 
ieiLior^ade  "P^"  their  oath  aforesaid  that  after  the  making  of  ihe  said  letters 
his  boodinthe  patent  aforesaid,  that  is  to  say,  on  the  aforesaid  £7th  day  of  Ja- 
declaratioii  nuary  in  the  6th  year  of  the  reim  of  the  lord  the  now  King  of 
r^deUwed  England,  &c-  within  written,  toe  aforesaid  John  Payn  the  tes- 
it  as  hii  deed  tator  in  his  life,  the  writing  obligatory  in  the  decIaratioD  within 
to  the  afore-  written  specified,  made,  sealed,  and  as  his  deed  delivered  to  the 
i^Barmses  aforesaid  Mayor  and  Burgesses  of  the  borough  of  the  lord  the 
of  K.  L.,  &c  King  of  Lynne  R^s,  commonly  called  King^s  Lynne,  in  his 
^f  Jjjf  ,?"•  county  of  Norfolk,  in  the  aforesaid  letters  patent  named,  by  the 
mod  Bar^»u!ea  ^^^^  of  the  Mayor  and  Burgesses  of  King's  Lynne  in  the  county 
of  K.  L.  of  Norfolk,  but  whether  upon  the  whole  matter  aforesaid  by  them 

the  said  Jurors  in  form  aforesaid  found,  the  writing  obligatory 

aforesaid  in  the  declaration  within  written  specified,  be  the  deed 

of  the  said  John  Payn,  or  not,  the  same  Jurors  are  altogether  ig- 

The jorypms  norant,  and  pray  thereof  the  advice  of  the  Justices  and  court 

the  advice  of    here,  &C.     And  if  upon  the  whole  matter  aforesaid  by  them  the 

the  court.         ^^  Jurors  in  form  aforesaid  found,  it  shall  seem  to  the  Justices 

here,  that  the  writing  aforesaid  in  the  declaration  witbin  written 
specified,  be  the  deed  of  the  aforesaid  John  Payn  the  testator, 
then  the  said  Jurors  say  upon  their  oath  aforesaid  that  the  writing 
aforesaid  is  the  deed  of  the  said  John  Payn  the  testator,  and  then 
[  *  122  a.  ]  they  assess  the  damages  of  the  said  Mayor  and  Burgesses,  *  by 

occasion  of  detaining  of  the  debt  within  written,  above  their  costs 
and  charges,  by  them  in  their  suit  in  this  behalf  expended,  to  12^. 
and  for  their  costs  and  charges  to  12^.  And  if  upon  the  whole 
matter  aforesaid,  by  them  the  Jurors  in  form  aforesaid  found,  it 
shall  seem  to  the  Justices  here,  that  the  writing  aforesaid  be  not 
the  deed  of  the  aforesaid  John  Payn  the  testator,  then  the  said 
Jurors  say  upon  their  oath  aforesaid,  that  the  writing  aforesaid  is 
not  the  deed  of  the  aforesaid  John  Payn  the  testator,  as  the  afore- 
said John  Payn  the  executor  above  in  pleading  bath  alleged; 
and  because  the  Justices  here  will  advise  themselves  of  and  upon 
the  premises  before  that  they  give  their  judgment  thereof,  day  is 
given  to  the  parties  aforesaid,  until,  &c.  to  hear  their  judgment 
thereof,  because  the  said  Justices  here  thereof  are  not  yet,  &c. 
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THE  CASE  OF  THE  MAYOR  AND   BURGESSES 

OF  LYNNE  REGIS, 
Concerning  Misnomer  of  Corporations. 

Mkh.  10  Jac.  1.  which  is  entered  Trin.  10  Jac.  1.  Rot.  2413.  in  C.  B. 


The  King  incorporated  a  borough  bj  the  name  of  the  mayor  and  bui^esses  of  The  Mayor, 
kis  borough  ot  Lynne^  Regit ,  commonly  called  King's  L3mne,    One  became  ^^* 
bound  to  the  corporation  in  a  bond  by  the  name  of  the  mayor  and  bur-  p^yif , 
gesses  ofLynne  Regit,    Held  the  bond  is  good,  and  the  variance  imma-  PartX.*lfSb. 
terial. 

The  name  of  a  corporation  in  grants  or  conveyances  need  not  be  idem  tyl-- 
iabitteu  verbit;  it  is  sufficient  if  it  be  idem  re  et  tentu. 


The  Mayor  and  Burgesses  of  Ljnne  Regis  in  the  county  oF 
Norfolk  brought  an  action  of  debt  against  John  Payn,  Gentle- 
man, executor  of  John  Payn,  Esq.  on  a  bond  made  by  the  testator 
to  the  plaintifTs,  27  Jan,  anno  6  Jac,  Beg,  in  3000/.     The  de- 
fendant pleaded  not  the  testator's  deed,  &c.  and  the  jury  gave  a 
special  verdict ;  viz.  King  H.  8.  7  Junii  anno  regtii  sui  29.  by 
bis  letters  patent  under  the  great  seal,  reciting,  that  the  said  King 
by  his  letters  patent  27  Junii  anno  regni  sui  16.  had  granted  to 
the  Mayor  and  Burgesses  and  inhabitants  burgisui  deLynneEpis- 
copi  in  comitatu  suo  Norfolc*  quod  ipsi  imperpetuum  essent  unum 
corpus  corporatum^  et  una  commtmiias  perpetua  in  re  et  nomine  et 
quod  habeant  successionem  perpetuam  ac  nomen  Majoris  et  Burgen^ 
sium  burgi  priedicti  Lynne  Episcopi  in  comitatu  NorfoUf  haberent 
et  gererenti  et  per  idem  nofnen  essent  persona  habiles  et  capaces  in 
legey  Sfc.     And  by  the  same  letters  patent,  reciting  *  that  whereas  [  *  12S  a.  3 
by  act  of  Parliament,  4  Feb.  ann,  27  H.  8.  it  was  enacted,  that 
the  said  King,  his  heirs  and  successors  Kings  of  England,  should 
have  the  manors  oiLynne  Episcopi  and  Gay  wood,  inter  alia^  the 
said  King  by  the  said  letters  patent  declared,  quod  eadem  villa  de 
Juynne  Episcopi  de  ccetero  vocaretur  et  nominaretur  Lt/nne  Begis, 
vulgariter  nuncupaf  King's  Lynne,  et  non per  aliud  nomen:  and 
grunted  to  the  said  Mayor,  Burgesses,  and  inhabitants  burgi  sui 
prced^  quod  ipsi  imperpetuum  nomen  Majoris  et  Burgensium  burgi 
sui  de  Lynne  Begis  lulgariter  nunctipat  King's  Lynne  in  comitatu 
suo  Norf,  haberent  etgererent^  et  per  idem  nomen  vocarentur  et  no* 
minarentnr  et  non  per  aliud  nomen,  et  quod  per  idem  nomen  essent 
personce  habiles,  Sfc*     And  the  jury  further  found,  that  27  Jan, 
an,  reg.  Begis  Jacobi  6  prce^  Johannes  Pain  testator  in  vitd  sud 

TOL*   T.  LI. 
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prcvdidum  saipf  obligatoriumfecit^  sigillavitj  et  utfacf  swim  deli" 
beravit  jpraifaf  Majori  et  Burgensibvs  burgi  domini  Regis  de  Lrpine 
Regisy  vulgariter  nunmpaf  King's  Lynne  in  com*  suo  Norf,  per 
nomen  Majoris  et  Burgensiuni  de  J.ynne  Regis  in  com,  Norf.  sed 
•  iitrum  super  iota  materia^  ^c.  prcedH  scriptum  obligatorium  in  nor* 
ratione  specificaf  sit  factum  prcedH  Johannis  Payn  testatoris  necne^ 
iidemjuratores  ignorant  Sf  indepetunt  advisamenium  Justiciariorum 
et  cwj  Sfc.     And  this  case  was  oftentimes  argued  at  the  bar  (a). 
And  it  was  objected  on  the  defendant's  part,  that  the  said  bond 
Argnin«nt8  for  varied  {a)  from  the  true  and  right  name  of  the  corporation,  and 
the  defeodtnt.  by  consequence  was  not;  thg  testator's  deed :  and  the  material  va- 
riances were,  because  they  were  incorporated  by  thenameof  Mo/om 
(a)  11  Co.  «o.    etBurgensium  burgi  domini  Regis  de  Lynne  Regisj  Sf^,  and  the  bond 
lb)  1  Brownl.    ^'^^  made  to  them  per  nomen  Majoris  et  Burgensium  de  Lynne  Regisj 
57.  Ante  28.  b.  omitting  after  this  word  Burgensium  these  two  words  (b)  Burgi  Be" 
h^  %  ^r*«?  *'    ^'^'  which  are  parcel  of  the  name  of  the  incorporation.  And  it  was 
38  E.  s.  15.  a*,    observed  by  them,  first,  that  the  name  of  t^e  corporation  is  like 
tti  £.4. 56.  a.    to  the  proper  {c)  name,  or  the  name  of  baptism.     2.  After  the 
NYioc^'  IT    '^'"S     ^  given  them  their  name,  then  it  is  added,  ei  quod  per 
b.  1  Roll.  51?.    id^^  nomen  vocarentur^  6^c,     S.  Negative  words  are  added  to  the 
Plowd.  150.  a.  said  affirmative  words,  et  non  per  aliud  nomen :  but  the  bond  va- 
iSob  ^125  *^    ^'^^  ^Tom  the  proper  name  of  the  incorporation,  and  is  not  made 
Antea  32.  b.     P^r  idem  nomen,  but  per  aliud  nomen,  directly  against  the  letter 

and  intention  of  the  King's  charter.    And  it  was  strongly  urged, 

that  the  {d)  place  of  the  incorporation  is  of  the  essence  of  an  in- 

[  *  123  b.  ]  corporation ;  for  without  a  place  no  corporation  can  be  *  founded, 

and  the  place  is  the  principal  part  by  which  the  incorporation  can 

be  known  and  distinguished  from  others:  and  therefore  may  be 

fitly  resembled  to  a  man's  face  which  is  the  principal  part  by 

which  he  is  known  and  discerned:  and  for  that  a  case  was  cited 

Mich.  29  &dO  £1.  in  the  Exchequer  in  Ejectionejirma,  in  which 

Marriet  Mariet  {e)  was  plaintiff  and  Paschal  and  others  defendants,  of  a 

P    hai  't  d     ^^'"'^^  •  nia^G  by  Thomas  Fanshaw,  Esq.  the  Queen's  Remem- 

A  lea^e  made     brancer  of  her  court  of  Exchequer,  of  certain  lands  in  Deage 

by  the  roaster    in  the  county  of  Essex,  &c.  and  upon  not  guilty  pleaded,  the 

of  1be*^holpUal  J"'*y  S^^^  ^  special  verdict  to  this  effect,  the  Master  and  Chap- 

of  the  Savoy,     'ains  of  the  Savoy  were  incorporated  per  nomen  Magistri  Sf  Ca» 

by  the  name     pellanorum  hospitalis  Henrici  nuper  Regis  AngV  sepiimi  de  Savojj 

&c' oY  uie*ho8-  ^>'  ^^^^^  ^^  certain  letters  patent  made  anno  4  H.  8.     And  the 

,  pitai  called  the  Master  and  Chaplains  of  the  said  hospital  being  seised  in  fee  of 

Savoy,  u  void,  the  manor  of  Denge  in  the  county  of  Ess^x,  whereof  the  lands 

t59.  Moore  ^"'  in  which  were  parcel,  anno  26  E  6.  by  deed  indented  ^demised 

228.]  Vid.         the  said  manor  to  John  Paschal  for  99  years,  per  nomen  Magistri 

Post.  1 J6.  a.     hospitalis  Henrici  Regis  AngV  zeptimi,  vocaf  the  Savoy,  4"  Capd' 

lanorum  ejusd^  hospitalis ;  and  if  this  lease  was  made  according 
(/ )  Moor  865.  to  their  true  name  of  incorporation,  was  the  question  :  and  it  W9S 
Hob.  V2b.         adjudged  in  the  Exchequer  that  the  lease  was  void,  because  the; 

had  mistaken  their  name  of  incorporation  in  the  most  material 
part  of  it,  sc,  in  the  place,  for  the  true  name  is,  hospitalis,  SfC,it 
Savoy  {/),  and  in  the  demise  it  is  hospitalis,  SfC.  vocaJf  the  Savoy; 


yf 


(a)  This  case  is  said  by  Lord  Eliesmere,  in    and  presently  published  before  it  could  be 
his  Observations,  p.  19,  to  have  been  adjudged    determined  upon  the  writ  of  error  ia  R*  B. 
in  C.  B.  whilst  Coke  was  Chief  Justice  there. 
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and  the  material  variance,  in  respect  that  de  signifies  the  place 
itself,  and  vocaf  signifies  a  name,  which  may  be  applied  to  an- 
other place ;  as  Prior  et  Confratreshospitalis  Sancti  Johannis  de  [a)  (a)  Antea  3J. 
Jerusalem  in  Anglid,  and  many  other  cases,  as  of  Mount  Carmel,  **  ^ 
Bethlehem,  and  others,  which  in  truth  are  in  the  land  of  Canaan, 
and  yet  are  applied  to  certain  places  in  England  :  all  which  you 
may  see  cited  before  in  the  case  of  the  hospital  of  the  Charter- 
bouse;  and  therefore  I  have  omitted  them  here.     And  it  was 
said,  that  upon  the  said  judgment,  a  writ  of  error  was  brought 
in  the  Exchequer-chamber,  where  the  case  was  often  argued 
again  at  the  bar,  and  yet  the  said  judgment  was  never  (b)  re-  W  Hob.  125. 
versed.     So  in  the  case  at  bar,  forasmuch  as  this  word  hirpt  is  liL^^'  li*t* 
omitted,  which  is  the  place  of  the  incorporation,  it  is  such  a  ma- 
terial variance,  that  the  bond  is  void :  and  although  it  is  said  de 
Lynne  Regis ;  yet  that  well  proves  that  it  is  a  town ;  but  it  doth 
pot  thereby  appear  that  it  is  a  borough,  for  every  borough  is  a 
,    town,  but  every  town  isnot  a  borough  (c).  And  therefore  Litt.  lib.  "'  Bo^ug'  «• 
2.  cap.  10.  of  Burgage  saith,  it  is  to  be  known  (d%  that  *  the  an-  [  *  124  a.  ] 
cient  towns  callea  boroughs  are  the  most  ancient  {e)  towns  that 
are  in  England :  for  those  towns  which  are  now  cities  or  counties,   #^  ^  j.. 
in  ancient  times  were  boroughs,  and  called  boroughs,  and  from  109.  a.' b.  Lit. 
such  ancient  towns  called  boroughs  came  the  burgesses  to  Par-  Sect.  1 64. 
liament,  when  the  King  had  summoned  his  Parliament.     Also  i647co.*Lit'. 
for  the  greater  part  of  such  boroughs  have  divers  customs  and   109!  a.  b. 
usages  which  other  towns  have  not,  &c.    By  which  there  appears 
a  manifest  difference  in  judgment  of  law  betwixt  a  borough  and 
a  town;  and  the  opinion  of  Cavendish  Chief  Justice  in  40  Ass. 
p.  27,  was  cited,  where  he  holds  that  all  the  ancient  boroughs 
are  of  record  in  the  Exchequer.     And  with  Littleton  agree  41. 
(43)  E.  3  32.  a.  2lE.  4.  53.  b.  &  54.  a.  21  H.  5.15.  b.  by  Frowick, 
&c.     Another  variance  was  observed,  that  this  word  (Resis)  was  Objection:  the 
omitted,  for  the  true  name  of  the  corporation  is  bttrgi  sui  deLynne^  ^^^x,^^  " 
.  u  burgi  Regis  de  Lynne ;  and  in  the  bond  not  only  burgi  is  omit- 
ted, but  Regis  also;  which  (as  it  was  urged)  was  also  a  material 
variance,  for  Regis  ought  to  be  twice  added,  sc.  biirgi  Regis  de 
Lynne  Regis ;  and  for  that  the  case  of  (y)  Eaton  college,  Trin.  3.  (/)  Moor  13. 
&  4  P.  &  M.  Dyer  150.  was  cited,  where  it  appears  that  KingH.  6.  ©y.^lToTpf.^' 
incorporated  the  said  college ^'^r  nomen  Prcepositi  4*  collegii  regalis  84. 1  Leon. 
collegii  beata  Maria  de  Eaton  juxta  WindsorejtiXiA  in  the  time  of  i59.  Jcnk.' 
E*  6.  Sir  Thomas  Smith,  Knight,  being  Provost  there,  a  lease  was  ^l^^*  *^*-  ^* 
made  per  nomen  Prcepositi  Sf  Sociorum  collegii  regalis  de  Eaton 
Juxta  Windsore^  omitting  collegium  in  the  first  place,  and  yet  in 
the  second  place  collegii  regalis  was  added,  et  per  opinionem  om-^ 
nium  Justid  it  was  a  void  lease ;  et  sic  adjudicaf  Juit  Mich.  10.  et 
1 1  El.  Regime :  so  in  the  case  at  the'  bar,  the  omission  of  this 
word  Regis  in  the  first  place,. although  it  is  observed  in  the  se- 
cond, makes  a  material  variance.     Many  other  cases  were  put 
upon  the  general  ground  of  misnomer  of  corporations,  which  I 
have  on  purpose  omitted,  because  these  cases  which  are  here 
mentioned  were  the  most  material,  and  all  the  other  shall  be  ge- 
nerally cited  with  reference  to  the  books  at  large  in  the  end  of 
this  case.    But  the  court  held  the  said  bond  good,  and  that  the  Judgment:  the 
plaintiffs  ought  to  have  judgment  to  recover.    In  which  case  two  ^!^J  Browni. 
points  were  {g)  resolved,    f    1.  As  to  these  words,  per  idem  no^  m. 

L  L  2 
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The  name  of  a  ^nen^  et  non  per  aliud:  that  this  word  idem  has  two  significations, 
^ntTor  coi-  ^^'  ^^^  syllabis  seu  verbis,  and  idem  re  et  sensu,  and  the  name  of 
▼cyances,  a  corporation  in  grants  or  conveyances  need  not  be  idem  a^Ilabis 
need  not  be      g^  verbis,  but  it  is  suflBcient  if  it  be  idem  re  et  sensu  (b)  :  and  ac- 

idema^Vamiuu 

verbtM ;  it  is  safficient  if  it  be  idem  re  et  $enn. 


(b)  If  also  the  name  be  expressed  by  words  rious  names  of  incorporation,   is  evidenee 

synonymous,  it  is  sufficient,  as  if  a  house  be  against  those  claiming  under  the  grantor,  that 

founded  by  the  name  of  mimster  dei  pauperii^  they  were  then  a  body  corporate,  by  the  name 

and  a  lease  be  made  by  the  house  by  the  name  given  them  therein,  afayor^  4rc>  of  Car^tle  t. 

of  minitier  pauperis  domut  dei,  this  is  well  Blamire,  8  East,  487.    If  the  King  grants 

enough ;  for  the  same  design  is  specified  by  lands  unto  a  corporation  by  another  name 

both  names,  Pitt  v.  Jamet^  Hob.  124.    So  an  than  that  by  which  they  were  named  before: 

immaterial  addition  to  the  name  does  not  hurt,  yet  the  landis  shall  pass,  and  the  letters  patent 

ilyray«Ca<r,  11  Co.  18  b.  Asifinamntbythe  shall  be  to  them  as  a  new  incorooratioo. 

master,  &c.  of  the  mystery  of  cooks,  they  are  Dean  and  Chapter  ofCkriit  Ckurdk  ana  Parrots 

named  of  the  craft  or  mystery,  Croft  v.  Howel,  Case,  4  Leon.  190.;  and  if  an  ancient  corporiF 

Plowd.  531  b.    So  if  the  president  and  scho-  tion  be  incorporated  de  novo,  with  an  adoitioo 

lars  of  Corpus  Christi  College,   in  Oxford,  to  the  name,  a  lease,  ifc.  by  the  ancient  nane^ 

make  a  lease  by  their  name,  with  the  ad-  willbegood.HayuMiit/v.Fi</cA^,W.Jones,l67. 

dition  of, '  in  the  county  of  Oxford,'  the  lease  If  the  description  in  a  statute  or  testament 

is  good.    Dumper  v.  Syms,  Cro.  Eliz.  816.  be  certain,  it  is  sufficient  though  the  name  be 

So  a  lease  made  by  the  Dean  and  Chapter  not  observed,  ante,  p.  550.  Dr.  Ayra^s  Case, 

eedesuB  cathedralis  Christi  de  Oxoma,  by  the  11  Co.  21  b.    If  it  sufficiently  appear  upon  a 

name  of  Dean  and  Chapter  ecdesice,  ^c,  in  will  to  be  the  intent  of  the  testator  to  leave 

academia   de   Oxon*  is    good.    Lord  North*s  his  land  to  a  particular  corporation,  it  is  sufi- 

Case,  Moore,  561 .  S.  C.  Poph.  56,    So  if  the  cient.    Thus  a  devise  to  the  mayor, Jurats  aod 

hospital  H.  7.  regis  AngOa  be  named  in  the  commonalty  of  Rye,  by  the  name  of  the  woi^ 

grant,  the  hospital  H.  7.  nuper  regis.  Marrioi  shipful  the  mayor,  jurats,  and  town  coundl  of 

and  PaschaPs  Case ,  1  Lieon.  159.  So  a  demise  the  ancient  town  of  Rye  is  good.   Attorney' 

in  ejectment  by  the  mayor,  burgesses,  &c.  of  General  v*  7^  Mayor  of  Rye,  7  Taunt.  146. 

the  borouijh  town  of  M.,  instead  of  Mavor,  S.  C.  1  B.  Moore,  267.  Vid.  Vin.  Ab.  Cofpo> 

&c»  of  M.  IS  good,  it  appearing  from  the  char-  rations,  G.  4.  Bacon's  Ab.  Corporations,  Cs. 

ter  that  M.  is  a  borough  town.  Doe  v.  Miller,  Com.  Dig.  Capacity,  B.  5. 

1  Bam.  &  Aid.  699.    And  an  immaterial  va-  There  is  a  difference  between  writs,  deda- 

riance  will  not  hurt,  as  a  lease  by  the  Dean  and  rations,  &c.  and  obligations  and  leases;  for 

Chapter  of  Exeter  instead  of  in  Exeter.  Willis  if  the  name  of  a  corporation  be  mistaken  in  s 

and  Jervai,ne*s  Case,  2  Leon.  97.     So  a  grant  writ,  a  new  writ  may  be  purchased  of  com- 

by  the  master  domds  sive  coUegii  instead  of  mon  right ;  but  if  it  were  fatal  if  mistaken 

dom^  site  hospitalis;  for  a  college  and  hospital  in  leases  and  obligations,  the  benefits  of  then 

are  the  same.  Cheyney  and  SmithUCase,  1  Leon,  would  be  wholly  lost;  and  therefore  one  oifht 

215.    So  by  the  Dean  and  Chapter  ^cc/fMv  to  be  supported,  and  not  the  other,    (hlb. 

de  Peterborough  instead  of  eedesitB  Petribur-  C.  B.  254.  post  p.  477.    A  corporation  wai 

gensis.  Marriot  and  Pascal's  Case,  I  Leon.  1 59.  instituted  by  the  name  of  pnefecH  et  gsmrS/s^ 

eontr.  1  And.  25.    So  collegii  trinUatis  instead  norum  naupegorum  de  R,  and  the  writ  was  ^ 

oicoUegH  sancUeet  indhidua  trinitatis,  1  Leon,  rected  prefati  et  gardiinus  et  socOSf  the  writ 

161.  So  a  grant  by  the  name  of  Wardein  and  was  held  to  be  bad.  THpkng  v.  Pexai,  2  BolsL 

Poor  of  the  Hospital  of  the  Holie  Trinitie  in  255.    If  a  corporation  bring  an  actum  in  i 

Croydon,  instead  of  the  Wardein  and  Poore  wrong  name,  the  misnomer  can  only  be  taka 

of  the  Hospitall  of  the  Holie  Trinity  of  the  advantage  of  bv  plea  in  abatement.  Mayotd 

foundation  of  J.  W.  Archbishop  of  C.  is  good.  Stafbrd  v.  BoUim,    1  Bos.  &  PulL  4a    Am 

-                 ~               ""  .tad 
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"  EjL6.  to  the  end  of  the  reign  of  James  I.,  v.  Mayor  of  London*  Cro.  Car.  574.    In  so 

"  inany  decisions  will  be  found  turning  on  many  action  bv  a  corporation  ot  a  natural  body  mb> 

nice  points,  and  many  now  apparently  frivo-  nomerof  one  or  the  other  goes  only  to^e writ; 

lous  objections  have  been  entertainec!.'*  but  to  say  that  there  is  no  such  person  ta  rervn 

li  a  bond  be  given  to  A.  B.,  and  the  fellows  naturd,  or  no  such  body  politic,  is  in  bar;  for 

and  scholars,  &c.  to  be  paid  to  the  master,  fel-  if  there  be  a  misnomer,  theremay  be  a  new  wnt 

lows  and  scholars.  A-  B.  then  being  roaster,  this  by  the  right  name ;  but  if  there  be  no  such  bodv 

is  a  bond  to  the  master,  &c.  in  their  corporate  politic  or  other  person,  no  action  cai^be  htm, 

capacity.    Master,  ^c.  of  Sussex  and  Sidney  Brooke.  Ab.  Misnonltr,  7^.  VSd.  notes  (s]Xfif- 

Coilege  V.  Davenport,  1  Wils.  184.  And  a  grant .  trelFs  Case,  Vol.  xi.  p7496.  (iyjiinmmdOkit 

to  a  prescriptive  corporation  tkttvin^  Viad  nv  ter  of  yorwich't  Caic,  ib.  197. 
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cording  to  these  significations  divers  cases  have  been  resolved  Instancei  of 
and  adjudged,  Mich  *  10  &  1  lEl.  Dv.  278.  TheDean  and  Chap-  [#1^4  ^^  -1 
ter  of  (a)  Carlisle  were  incorporated  anno  33  H.  8.  by  the  name  /^\  |^|^,jj^  ij  "" 
of  Decanus  et  CapituV  eccV  cathedralis  SanctcB  4*  individtue  Trini^  K|.  Caw  of 
tatis  Carliensisj  and  they  made  a  lease  by  this  name  Decanus  ec-  ^^'*"  •"** - 
clesia  cathedralis  Sancla  Trini^  in  Carlisle^  et  tof  capitulum  de  Carlwfc  Moor 
ecclesid  pned^y  which  lease  is  not  made  per  idem  nomen  quod  est  235. 1  And. 
idem  syUabis  scu  verbis :  for  1  st  This  word  individua  is  omitted.   2.  f  ?l*^%5o^' 
In  Carlisle,  where  the  true  name  is  Carliensisj  sc.  of  Carlisle.   S.  Dy.  378.  pi.  1. 
This  word  totum  is  added.     4.  The  order  of  the  words  is  not  3  Bnistr.sos. 
kept,  for  the  true  name  of  the  corporation  is  Decanus  et  CapiiuF  jf^'  ^°^ 
eccF  cathedraV  Sanct*  et  individua  Trinif  CarliensiSf  and  the  lease 
is  Decanus  eccV  cathedral\  Sfc.  et  tof  capit  de  eccV prad* :  but  hiis 
non  obstanff  it  was  resolved  by  Dyer,  Weston,  Welsh,  South- 
cot,  Carus,  and  Harpur,  that  the  lease  was  good  notwithstand- 
ing these  variances,  and  the  reason  is  there  given,  because  these 
variances  are  not  in  the  substance  of  the  name.     In  Mich.  29 
&  SO  Res.  Eliz.  between  Hall  and  Winirat  in  Ejectione  firmce  in 
the  King's  Bench,  the  case  was,  that  the  Dean  and  Canons  (6)  joEi^^JnB  R 
of  Windsor  were  incorporated  by  act  of  Parliament  in  22  E.  4.  the  Ca«c  of 
by  this  name :  "  the  Dean  and  Canons  of  the  King's  free  chapel  Dean  ami  Cn- 
of  St.  George  the  Martyr  within  his  cnstle  of  Windsor,"  and  in  JJ^^V^fliT^t 
the  time  of  the  reign  of  King  Philip  and  Queen  Mary,  they  1  Leon.  i6i. 
made  a  lease  of  certain  lands  by  this  name,  "  the  Dean  and  Ca-   ^^^  •^^  "• 
nons  of  the  King  and  Queen's  free  chapel  of  St.  George  within  R^p.ftg^Hob. 
the  castle  of  Windsor :"  and  in  that  case  three  variances  were  i«4. 
observed.     I.  Where  the  name  of  the  corporation  was  by  the 
act  of  22  E.  4.  **  the  Dean  and  Canons  of  the  King's  free  cha- 
pel :  the  lease  was  made  by  name  of  Deans  and  Canons  of  the 
King's  and  Queen's  free  chapel,"  &c.     2.  Where  the  incorpora* 
tion  was,  of  St.  George  the  Martyr,  the  lease  was,  of  St.  George, 
omitting  the  Martyr.     The  third  was  *'  within  his  castle,"  sc. 
"within  the  King's  castle  of  Windsor."     And  it  was  adjudged 
that  in  that  case  one  of  them  was  at  variance  in  substance,  sc.  (c)  i^)  ^oor  *^' 
**  of  the  King  and  Queen's  free  chapel,"  for  the  true  name  of 
the  corporation  by  the  said  act  of  22  £.  4.  was  ^'  of  the  King's 
free  chapel :"  and  although  at  the  time  of  the  making  of  the  said 
lease,  in  truth  the  chapel  was  "  the  King  and  Queen's  free  cha- 
pel," yet  the  corporation  ought  to  be  such  as  was  given  by  the 
founder,  and  that  shall  not  be  altered  by  the  alteration  of  the  ; « 

name  of  the  founder,  or  of  the  owner  of  the  castle ;  as  if  a  col-< 
lege  is  incorporated  in  the  time  of  £•  6.  by  the  name  of  Master 
and  Fellows  of  King's  College,  if  they  make  a  lease  in  the  reign  .        .     *  ' 
of  Queen  £1.  they  cannot  make,  a  lease  by  the  name  of  Master 
and  Fellows  of  Queen's  college :  btit  for  UiCDther  two  Variances        ; 
the  court  resolved,  that  they  were  variances  ^n  syllables  and 
words,  and  not  in  substance,  et  {d)parum  differurU  qiue  re  *  con-  [  ♦  125  a.  ] 
cordantf  for  St*  George  includes  the  Martyr,  as  the  Trinity  im-  (</)  1  I^on.' 
plies  and  includes  this  adjective  individua  t  and  within  (e)  **his  i^'fpvo^*?* 
castle  of  Windsor,"  and  within  "  the  castle  of  Windsor,"  is  all  (^)  Moor  ri, 
one  in  substance  and  effect.    In  which  case  the  Chief  Justice  was  7t. 
of  Counsel  with  Wingat,  and  in  another  also  in  which  Wingat 
was  plaintiff,  and  judgment  was  given  for  him  in  both.     Hil.  30 
Elis.  in  the  King's  Bench  betwixt  Henry  (/)  Fisher  plaintiff  in  (/)  Hil.  90  El. 


476  THE  CASE  OP  THE  MAYOR        Part  X. — 125  a. — 125  b. 

The  Case  of     Ejeciionejiirfus^  and  William  Bois  defendant,  of  certain  lands 

leerii^Oxford  *"  Ellam  in  Kent;  the  case  was,  by  act  of  Parliament  anno  f 

ill  B.  R.  1         Marice^  a  college  in  Oxford  was  incorporated  jp^  n&men  Qar^ 

Leon.  !<>*•  11     diani  et  Scholarium  domus  sive  collegii  scholarium  de  Merton  in 

Hob.  m.  *      universitatc  Oxonice,  and  they  made  a  lease  of  the  said  lands  j'^ 

Lane  15. 34.      fiomen  Gustodis  domus  sive  collegii  de  Merton  in  Oxonid  et  ScMat^ 

Moor  *^' 1      ejusdem  domus :  And  in  that  case  four  variances  were  obsenred. 

n  ers.  1    .      ^    For  this  word  Gardianus,  Custos.     2.  Where  the  true  name 

of  the  college  was  domus  sive  collegium  Scholarium  de  Mertdn ; 

the  lease  was  per  nomen  domus  sive  collegii  de  Merton,  omitting 

(o)iiCo.  ?o.     Scholarium  (a).     3.  For  in  universitate  Oxonia^  the  lease  was  frf 

H  b^"^T*  ^^*  Oxonid.     4.  Scholares  were  misplaced,  for  they  came  in  the  end, 

whereas  in  the  act  they  are  named  immediately  after  the  Guar^ 

dian :  and  it  was  adjudged,  that  for  the  second  variance,  it  was 

a  variance  in  substance ;  for  the  said  act  had  baptized  the  collegef 

(6)Cr.  El.  106.  by  the  {b)  name  of  the  college  of  Scholars  of  Merton ;  and  they 

made  the  lease  by  the  name  of  the  college  of  Merton  himself 

who  in  truth  was  the  founder:  but  for  Guardianus^  be  is  Custos, 

(0Cr.El.S38»  and  for  the  university  of  (c)  Oxford  and  Oxford,  they  are  all  one 

^  i^A^d        ^"  effect  and  substance,  and  therefore  no  material  variances;  and 

19^*  '  for  the  misplacing  of  the  said  words,  that  is  not  material  dummodo 

proprius  sensus  remanet.     And  the  Chief  Justice  was  of  counsel 

with  the  said  college  against  the  said  lease.    So  in  the  case  at  bar, 

(d)  Cr.  £1. 106.  the  said  variances  are  onlym  syllabis  et  verbis,  and  not  in{d) 

sensu  et  re  ipsd,  and  therefore  are  not  material :  for  per  idem  no- 
men,  shall  be  intended  idem  sensu  et  re,  and  not  per  aliiid,  i.  aliud 
Ti  word  sensu  et  re.  And  it  is  to  be  known,  that  in  the  case  at  bar,  these 
burgetuisde  words  burgensis  de  Lynne  Regis  {e)  imply  that  iynne  Bfgfi  is 
Lynme^  imply,  burgus,  for  burgus  and  burgenses  sunt  coryugata,  and  as  Littleton 
Recis'fs""*  sf^^th  ubi  supra,  from  boroughs  came  the  Burgesses,  &c.  and 
borough.  Lynne  Regis  imply  also,  that  it  is  burgus  suus,  i.  Regis :  and  these 

words  vulgariter  nuncupa^  King's  Lynne  are  included  in  these 
words  Lynne  Regis :  so  that  the  name  in  the  bond  by  matter  ap- 
parent therein  imports  a  sufficient  certain  demonstration  of  the 
[  *  1G5  b.  ]  true  name  of  the  *  incorporation,  5  E.  4. 20  b.  The  Abbot  of(/) 

(e)  Hob.  U5,  York  was  incorporated  by  this  name  Abbas  monasterii  beatce  Ma- 
1  Uo\L  Rep.  rice  Eborum',  and  a  bond  was  made  to  the  Abbot  by  this  name, 
/  i\'i  A  «-!«-      Abbati  monasterii  beatce  Maria  extra  muros  cixntatis  Eborum ;  and 

(/ )  1  Anders.       ,  ,  i      •       *  •  •  •   •       •     t^v     »  • 

^03, 204.  208.  although  the  Abbey  was  extra  muros  ctvitatis  Eoor  ;  yet  because 
«tfo.  Or.  El.  in  truth  it  was  within  York,  the  bond  was  good,  and  therefore 
20.  k  1  Leon.'  *"^  Abbot  there  brought  his  action  of  debt  by  his  true  name,  and 
1(33.  Br.  Va-  in  his  declaration  he  said  that  the  bond  was  made  to  the  plaintiff 
rian.-75.  p^f  nomen,  Sfc.  which  implies  an   averment  that  the  Abbey  was 

within  York ;  and  the  writ  was  awarded  a  good  writ  by  the  opi- 
nion of  the  whole  court ;  and  yet  there  was  more  variance  in  s^ 
labis  ct  verbis,  than  in  the  case  at  bar;  but  because  in  truth  and 
substance,  as  appears  by  the  averment  dehors,  all  was  one  in  ef- 
fect, the  bond  made  to  them  was  good,  and  yet  the  name  in  the 
bond  doth  not  import  of  itself  the  true  name  of  the  corporation 
without  averment  dehors:  and  therefore  in  pleading,  or  in  a  spe- 
cial verdict,  in  many  cases,  if  by  express  averment,  or  by  the 
finding  of  thejury,  it  shall  be  made  apparent  to  the  court,  that 
the  true  name  of  the  incorporation,  and  the  name  in  the  lease, 
grant,  &c.  are  all  one  in  effect,  it  will  much  enforce  the  mati^r. 
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although  in  words  there  is  some  seeming  difference :  and  there- 
fore it  was  well  found  in  the  special  verdict  in  the  case  at  bar, 
that  the  said  John  Payn  the  testator,  pra*dictum  scriptum  obliga" 
foriumjecitf  sigillavit,  el  ut factum  suum  deliberavit  prcefatis  Ma- 
jori  et  Burgensibus  burgi  Domini  Regis  de  Lynne  Regis  vulgariter 
nuncupa^  King's  Lynne,  in  comitaiu  suo  Norf*  (which  is  the  name 
of  the  corporation  without  any  manner  of  variance)  T^^r  nomen  Ma^ 
joris  et  Burgensium  de  Lynne  Regis  in  comitatu  Norf,  (a)  which  im-  («)  Hob.  125. 
ports  all  averments  requisite  by  the  law  in  this  case.     And  it  is 
well  observed  in  Sir  Moyle  Finch's  Case  in  the  Sixth  Part  of 
my  Reports,  f.  65.  a.  that  till  this  generation  of  late  years  it  was 
never  read  in  any  of  our  books,  that  any  body  politic  or  corporate  see  Rep.  Q.  A. 
endeavoured  or  attempted  by  any  suit  to  avoid  any  of  their  leases,  67. 
grants,  conveyances,  or  other  of  their  own  de^ds,  nor  any  other 
grants,  &c.  made  to  them  for  the  misnomer  of  their  true  name  of 
incorporation.     But  after  a  window  was  opened  to  give  them 
light  to  avoid  t}ieir  own  grants  for  the  misnomer  of  themselves, 
what  suits  and  troubles  (to  avoid  grants,  &c.  as  well  made  to 
them  as  by  them)  have  followed  thereupon  every  one  knows :  but 
there  it  was  said  that  for  every  curious  or  nice  misnomer,  God 
forbid,  that  their  leases  or  grants,  &c.  should  be  defeated ;  for 
there  *  will  be  found  a  (i)  difference  betwixt  writs  and  grants ;  and  [  *  126  a.  ] 
in  all  cases  it  is  true,  quod  {c)  apices  juris  non  sunt  jura  ;  for  if  a  5*^0^121^  ** 
writ  abates,  one  might  of  common  right  have  a  new  writ,  but  6  Co.  65.  a.  b. 
he  cannot  of  common  right  have  a  new  bond,  or  a  new  lease,  9  Co.  43.  a. 
grant,  &c.  and  I  well  approve  of  the  book  in  25  E.  3.  48.  b.   J^^co.  Lit.*** 
where  the  case  was,  that  a  (d)pr{e<f  quod'  red*  was  brought  against  j83.  b.  304.  b. 
the  Prior  of  Worcester,  and  demanded  a  manor,  and  the  writ  ^  Co.  65.  a. 
was  PrcEcipe  priori  Wigornia:^  ^c.     The  tenant  said,  that   in  (^\  p^^  grief 
Worcester  there  were  two  priories,  s.  the  priory  of  Friars'  Preach-  943. 
ers,  and  the  priory  of  our  Lady ;  and  the  writ  was  abated :  so  I 
conceive  it  would   be  reasonable  a  mulio  fortiori  to  drive  him 
who  would  avoid  a  writing,  demise,  grant,  &c.  made  by  a  cor- 
poration, or  to  it,  by  reason  of  any  verbal  or  literal  misnomer, 
to  shew  that  there  are  two  corporations  in  the  same  city,  bo- 
rough, or  town,  &c.  s.  one  by  the  true  name,  and  another  by  such 
name  as  is  contained  in  the  deed.  Sec.  and  so  leave  the  deed,  &c. 
good  by  or  to  one  of  them.     But  when  in  truth  there  is  but  one 
and  the  same  corporation,  leases,  grants,  &c.  made  by  them,  or 
to  them,  ought  not  to  be  avoided  by  such  nice  and  verbal  va- 
riances, when  in  substance  the  true  name  of  the  corporation, 
either  by  matter  expressed  or  necessarily,  implied  in  the  words 
themselves,  appears  to  the  court.    And  as  to  the  said  case  of  the  The  Case  of 
Hospital  of  the  Savoy,  it  is  true  that  judgment  was  given  in  the  ^*"''^ 
Exchequer  by  Baron  Clarke  and  Baron  Gent,  against  the  opi-  Paschal'waa 
nion  of  Sir  Roger  Manwood  Chief  Baron  totis  viribus ;  and  after  terminated  by 
the  writ  of  error  brought,  and  the  case  argued  at  the  bar,  the  «««'eement. 
said  Thomas  [e)  Fanshaw  compounded   with   Paschal  for  his 
lease,  and  I  was  of  counsel  with  the  said  Thomas  Fanshaw :  and  ..  ^^^^  ^^^ 
I  conceive  that  there  is  little  difference  betwixt  the  Mayor  and  5^28.  Antea  32. 
Commonalty  of  the  city  of  London,  and  the  Mayor  and  Com-  b.  i23.b.  Hob. 
monalty  of  the  city  called  London,  unless  it  can  be  shewed  that  J^^;  ^  Anders, 
there  are  two  distinct  corporations  which  have  these  two  distinct  $oi. 
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Ancient  cor-  nnmef.    A1so«  there  is  a  difference  betwixt  ancient  corporations, 

h^e'dw*e""^  and  corporations  made  of  late  times ;  for  ancient  corporaUons 

names  ;^and  made  by  usage  have  divers  and  several  names ;  and  leases,  grants, 

lea»ei  and  &c.  by  any  of  them  will  be  good  enough.    And  these,  and  divert 

F^»^j5-  other  differences  you  will  find  in  your  books  following.    Vide  the 

them  wiM  be  case  of  the  Dean  and  Chapter  of  Norwich,  in  the  Third  Part  of 

91^^'  my  Reports  73,  &c.  Plow.  Com,  inter  Croft  and  Howell,  £  537. 

Ante  p.  474.      ^  j^^  jj^   g^^  ^   g^      j^  jj   q    ^g     gg  n   g    j^     jj  H.  7.  27- 

[  ♦  J26  b.  ]  12  H.  7.  14.  23  H.  7.  J4.  *  14  H.  7-  I.  16  H.  7.  1.  2  R.  3.  7. 

1  E.  4.  7.  4  E.  4.  8.  8  E.  4.  18,  9  E.  4.  19.  1 1  E.  4.  2.  15  E. 
4.1.  20  K  4.  12.  21  E.  4.  10.  21  E.  4.  55,  56.  8  H.  6.  28. 
7  H.  6.  13.  19  H.  6.  64.  20  or  26  H.  6.  27.  21  H.  6.4.  26 
H.  6.  Brief  101.(161.)  35  H.  6.  5.  36  H.  6.  Brief  485.  12 
H.  4.  19.  29  (49)  Ass.  9.  44  E.  3.  16.  35.  38  E.  3. 15,  28, 33. 
22  E.  3.  9.  8  E.  3.  5.  b.  &  436.   8  Ass.  24.    Register  178. 


WILLIAM  CLUN\S  CASE- 

Mich.  11   Jac.   1.  which  is  entered  Termino  SancUs  Trin.  an, 

10  Joe.  1.  Rot.  664.  in  B.  B. 


Cldn  Rent  upon  a  lease  for  50  years,  if  the  lessor  should  so  long  Htc,  was  resenred 

.      ^*  payable  at  the  four  usual  feasts,  or  within  thirteen  weeks  after.  After  Ladj- 

Part  X.-1S7  a.         <^y>  ^^^  within  the  thirteen  weeks,  the  lessor  died.    Her  executor  hrooght 

debt   against  the  lessee  for  the  rent  due  at  Lady-day.    Held  upon  d^ 
murrer  the  action  b  not  maintainable.  S.  C.  [Cro.  Jac  309.  4  Leon.  S47.] 


William  Clun,  executor  of  Anne  Breather,  was  plaintiff  against 
Henry  Archer  defendant,  and  demanded  9'.  debt,  and  declared 
that  the  said  Anne  Breather  26th  Nov.  anno  3  Jacobi  X^is  by 
indenture  of  the  same  date  demised  to  the  said  Henry  one  mes- 
suage, two  mills,  one  garden,  and  divers  lands  in  Coopersale  io 
Essex  from  the  feast  of  St.  Michael  the  Archangel  then  last  past 
for  fifty  years,  if  the  said  Anne  should  so  long  live,  reddendo  et 
solvendo  pro  omnibus  prcedicf  prcemissis  prtefaf  Anna  Breather 
executor^  et  assignatis  suis  annuatim  4*  qnolibct  anno  durante  con' 
tinuatione  dimissionis  priedicf  ad  domum  mansionalem  Jokannis 
Archer  in  Witkam  prad*  plenariam  summam  trigini^  Sf  sex  libra* 
rum  bona  et  legalis  moneta  AngF  ad  quaiuorjesta  sive  termnos  in 
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anno  usualia,  viz.festa  Nativitatis  DonC  Jem  Ckrisfs  Annuncia^  c^  j'^?'*!^* 
tionis  beatce  Maria  Virginis^  nativitaf  Sancti  JoK  Bapf  Sf  Sancti  (b)Ct?'jtui.  ' 
Mich.  Archangelii  x>el  infra    tresdecem  septimanas  proxinC  post  3io.  5  Co.  sf . 
quemlibet  pned*  dierum  festivaV  per  aquas  4*  cequales  portion^ :  c  ^^i^^liao^* 
by  force  of  which  the  said  Henry  Archer  entered  into  the  said  cr!  Jac.  5oo. 
tenements,  and  had  and  held  them  usque  ad  et  post  fesf  Annun^ 
ciationis  beata  Maria  Virginisj  anno  regni  Regis  nunc  Q.  sc.  usque 
2  diem  Aprilis  anno  9  supradicto^  quo  quidem  2  die  Aprilis  prcedicf 
Anna  apud  Coopersale  prcedicf  obiit^  and  for  9^  for  the  quarter 
due  at  the  feast  of  the  Annunciation  anno  9  supradicto^  he 
^brought  this  action,  upon  which  declaration  the  defendant  de-  [  «  127  b.  1 
murred  in  law ;  and  this  case  was  often  argued  at  bar,  and  now 
this  term  it  was  argued  by  the  Justices  Houghton,  Dodderidge, 
Croke,  and  the  Chief  Justice:  and  it  was  resolved,  that  the  ac- 
tion of  debt  was  not  (a)  maintainable  :  and  because  duo  sunt  in^  ResoWed :  the 
stritmenta  ad  omnes  res  confirmandas  et  impugnand*f  ratio  ^  autho^  action  is  not 
ritas :  first  I  will  report  the  reasons  of  this  resolution,  and  then  ro»w»tainaWc. 
divers  authorities  in  the  point.     And  three  reasons  of  this  reso- 
lution were  shewn.     ].  Because  the  (&)  disjunctive  is  added  for  The  first  rea- 
the  benefit  of  the  lessee ;  and  it  is  more  for  his  benefit  to  have  '^J*  ^  ^^  ^' 
the  last  day,  in  which  case  there  are  two  days  of  payment,  one  cause  the  dis-* 
voluntary,  and  that  at  the  election  and  liberty  of  the  lessee  to  pay  jonctive  is 
it  at  the  days  of  the  said  feasts;  the  other  day  of  piayment  is  at  ben^t^f  A^ 
the  end  of  the  thirteen  weeks  after,  and  that  is  the  (c)  extreme  lessee, 
and  legal  time,  and  therefore  forasmuch  as  the  said  Anne  Breather  (e)  Cr.  Jac 
died  before  the  extreme  and  legal  time,  the  lessee  is  (d)  dis-  ^'  ^'  *^* 
charged  of  the  rent  by  the  act  of  God  for  the  same  quarter.  Vide  b.  Co.  Lit.  20«! 
Hill  and  Grange's  case,  Plo.  Com.  172,  173*  the  most  extreme  «• 
time  is  the  legal  time.     And  it  is  to  be  known,  that  in  case  of  There  arefoar 
payment  of  rent  issuing  out  of  land,  there  are  four  times  of  pay-  JJJSJtof  renV 
ment,  the  first  time  of  payment  voluntary  and  not  satisfactory,  issaiag  oat  of 
and  yet  good  to  some  special  purpose.     The  second  voluntary,  ^"*^* 
and  in  case  satisfactory,  and  in  case  not.     The  third  legal  and  (ir)Cr.El.S8a 
satisfactory  absolutely,  and  not  coercive.  The  fourth  legal,  satis-  Cr.  Jac.^28. 
fisictory  and  coercive.  Postea  128.  a. 

As  to  the  first,  if  the  lessee,  donee,  or  tenant  pay  his  rent  be-  ist  Volantary 
fore  the  day,  it  is  voluntary  (^ ),  and  not  satisfactory,  for  the  caiuse  "^1,^'  **^*' 
rendered  in  the  third  reason  (a)  :  but  if  it  be  paid  in  the  name 
of  seisin  of  the  rent,  although  it  shall  not  (f)  enure  by  way  of  («)  1  KoU. 
satisfaction,  yet  it  shall  give  a  sufficient  seisin  to  this  purpose  to  ^w^\o 
havehisassize,  or  other  remedy,  for  the  law  takes  delight  in  giving  andref/ib. ' 
remedy;  and  therewith  i^rees  Lit.  cap.  Attornment  127.  b.  Vide 
{95)  45  £.  3.  44.  b.  49  E.  3.  15.  15  E.  3.  Execution  63.  37  H. 
6.  33.   39  H.  6.  36.   5  E.  4.  2.    As  to  the  second,  if  the  rent  is  f  od.Volnnury 
payable  at  the  feast  of  Easter,  if  the  tenant  pays  the  rent  in  the  !^^  »«ti8fac- 
moming,  and  the  lessor  dies  at  two  hours  before  noon  of  the 
same  day :   this  payment  was  voluntary,   and  yet  it  is  a  good 
satisfaction   against  the  heir  (b)  ;   but  not   against   the   King 

(a)  Therefore  if  there  be  a  condition  of  re-  it  seems  that'such  a  payment  would  in  equity 

entry  in  the  lease  for  nonpayment  of  rent,  be  deemed  satisfactory.    Vid,  Lard  Boanmg* 

rent  paid  before  the  day  will  not  save  the  con-  ha»i  v.  Penrice^  as  reported  by  Mr.  Swanston 

ditiouy  if  on  demand  it  be  not  paid  at  the  day.  in  his  note  to  ex  parte  Smyth,  1  Swantt.  346. 

Itord  Cromwely,  Andrew$y  Cro.  Eliz.  15.  But  •  (b)  ThecasepflK^iZocAvngAcmv.Pininc^, 
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3rd.  SaUsfac-  iq)  44  E.  3,  3.  b.  As  to  the  third,  legal  time  is  a  convenient  time 
cflSrdvc."^*      before  (i)  the  last  instant  of  the  day,  which  is  the  most  extreme 

tim^  and  is  satisfactory  and  not  coercive;  for  till  the  end  of  the 
day  no  remedy  is  given  by  the  law,  21  H.  6.  40.  a«  (c).  As  to  the 
4tii.  SatUAuy    fourth,  that  is  when  the  rent  is  due  and  in  arrear,  and  therefore 
toryandcocfw   it  is  well  said  by  the  poet  (c), 

Judids  (^fficitim  est  tU  res^  Ha  tempora  rerum 
Qjuerere^  quasito  tempore  tutus  ens. 
[  *  ]  28  a.  ]  *The  second  reajson  was,  wnen  the  lessee  doth  not  make  (cQ 
SecoDd  Rea-  payment  at  the  first  day  according  to  his  election,  then  the  rent 
IMiynieiitof  ^e  ^^  absolutely  due  at  the  second  day,  and  the  second  day  is  as 
rent  on  the  well  parcel  of  the  reservation  as  the  first  day,  afnd  therefore  after 
^t  day.  It  U  ^g  non-payment  at  the  first,  it  is  now  upon  the  matter  as  much 
Uw  as  if  it  ii^  law,  as  if  it  had  been  reserved  {e)  at  the  second  day  only, 
had  been  re-  for  when  the  whole  election  is  past,  as  in  17  El.  344.  If  (/)  a 
teSnd  day^  man  by  deed  grants  a  rent-charge  to  one  and  his  heirs,  and 
only.  doth  not  say,  for  him  and  his  heirs,  and  dies,  now  the  time  of 

When  no  elec-  election  to  make  it  an  annuity  is  past:  and  therefore  if  the  grantee 
ir"  J2"**""'  brings  a  writ  of  annuity  against  the  heir  (d),  it  shall  not  dis- 
in  hiw  ailf^  charge  the  land,  because  wnen  no  election  remains,  it  is  as  much 
none  had  ever  in  law,  as  if  there  never  had  been  any  election ;  and  therefore 
T\^'  upon  the  books  in  43  E.  3-  Bar.  194.   44  E.  3.  32.    15  E.  5. 

iw.  SiTd.  f 4.  Execut  63.  5  E.  2.  2.  This  case  was  put,  if  one  1  Octob.  makes 
YeiV.  167.  a  lease  for  years,  or  for  life,  or  a  gift  in  tail,  yielding  bv  the  year 
^^c^'i^^*^  a  pair  of  gilt  spurs  at  the  feast  of  Easter,  or  twenty  shillings  at 
5oo.'^»  C0.114!  ^^  ^^^^^  ^  ^^*  Michael  the  Archangel :  in  this  case,  if  the  lessee 
b.  '  do^b  not  pay  the  spurs  at  the  feast  of  Easter,  nothing  is  due  till 

the  feast  of  St.  Michael. 
Third  reason:  The  third  reason  was,  because  the  rent  reserved  is  to  be  raised 
Ierved°  U^to  be  ^"^  of  the  profits  of  the  land,  and  is  not  due  until  the  profits  are 
raised  out  of  taken  by  the  lessee :  for  these  words  (g)  reddendo  inde^  or  reser- 
the  profits  of  vando  indCf  is  as  much  as  to  say,  that  the  lessee  shall  pay  so  much 
is  not°diie"an-  ^^  ^^^  issues  and  profits  at  such  days  to  the  lessor,  for  {h)  red' 
til  the  proats  dere  (nde  nihil  aliid  est  quam  acceptum  restituere,  seu  reddere  est 
fh*i**^*°  ^  yMflfrf  retro  dare^  and  redditus  dicitur  a  reddendo^  quia  retro  it,  sc, 
(c)  ioCo*8«  a  ^°  ^^^  lessor,  donor,  &c.  sicutprovenf  a  praoeniendo ;  and  obverUus 
Co.  Lit  in!  a*,  ob  obveniendo.  And  that  is  the  reason  that  the  rent  so  resenred 
s  Bolstr.  170.  is  not  due  or  payable  before  the  day  of  payment  incurred,  be- 
cause it  is  to  be  rendered  and  restored  out  of  the  issues  and  pro- 
evfct^d^^^Ae  ^^'  ^°^  ^*^  is  the  reason,  that  if  the  land  is  evicted  (t),  or 
lease  deter-  ^^  ^^^  lease  determines  before  the  legal  time  of  payment,  no  rent 
mined  before  shall  be  paid,  for  there  shall  never  be  an  apportionment  in 
payment  °^       respect  of  part  of  the  time,  as  there  shall  be  upon  an  eviction 

there  shall  be  no  apportionment  of  tlie  rent.  (d)  Roll.  Rep.  590.  (e)  4  Leon.  19.  i  And.  9. 

(/)l)y.  344.  pU  2.  Poph.87.  Co.  Ut.  141.  b.  1  Roll.  2!f6.  Hob.  58.  Flowd.  4o7.  a.  Br.  EsUte  63. 
Br.  Annuity  13.  Pits.  Annn.  16.  S  H.  4.  Id.  a.  (f )  Co.  Lit.  141.  b.  (h)  Pahn.  4dl.  {i)  Co.  Lit  f9t 
b.  Cr.  Jac.  dio.  3  Ck>.  S«.  a.  Dyer  56.  pi.  15.  Plowd.  134.  b. 

as  re(>orted  1  P.  Wms.  177.  Salk.  578.  seems  Prentice,  4  Taunt.  549.    Vid.  Mr.  Swanston** 

contra ;  but  it  appears  from  Mr.  Swanston's  note,  ex  ffrf^  Smytk^  1  Swanst.  343. 

note,  ex  parte  Stnythy  1  Swanst.  346.,  that  the  (o)  <*  This  seems  a  mistake ;  for  if  a  msn 

rent  was  paid,  not  on  the  day,  but  before  the  "  grants  a  rent  in  fee,  without  sayine  for  bim 

day  ofpayment.  <<  and  his  heirs,  his  heirs  cannot  be  ^aiged  in 

(c)  Kent,  it  seems,  should  be  tendered  at  '*  an  annuity.  Vin.  Ab.  Annuity.  RpLs.**  iVo(( 

such  a  penod  before  sunset,  as  leaves  sufiicieut  in  Serjeanit  HilPs  copy. 
tjme  for  co  n^ng  the  money.    Tiadcltr  v. 
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of  part  of  the  land  (e)  ;  and  therefore  if  tenant  for  life  makes  a 

lease  for  years  rendering  rent  at  the  feast  of  Easter,  and  the 

lesi^ee  occupies  for  three  quarters  of  the  year,  and  in  the  last 

quarter  before  the  feast  of  Easter,  the  tenant  for  life  {a)  dies,  («)  Cr.  Jac. 

here  shall  be  no  apportionment  of  the  rent  for  three  quarters  of  ^   ^* 

the  year,  because  no  rent  was  due  till  the  feast  of  Easter,  and 

no  apportionment  shall  be  in  respect  of  time;  but  in  the  same 

case,  if  part  of  the  land  had  been  (&)  evicted  before  the  feast  (6)  Oo.  Lit. 

of  Easter,  apd  the  feast  of  Easter  incurred  in  the  life  of  the  lessor,  ^*^*>* 

there  shall  be  an  apportionment  of  the  rent,  but  not  in  respect 

of  the  time  which  well  continued,  but  in  respect  that  parcel  of 

the  land  leased  is  evicted  (f).  *And  this  difference  appears  in  our  [  *  128  b.  3 

(e)  When  the  lessor  enters  tortiouslv  into  the  term  through  some  murt,  though  not  to 
or  upon  part  of  the  land,  and  evicts  the  lessee,  the  last  instant  of  the  clay  oif  pa3naaent ;  but 
the  rent  shall  not  be  apportioned.  Co.  Lit.  148.  the  rent  accruing  under  the  latter  leases,  was 
b.  Walkei'iCatej  Vol.  ii.  p.  61.  Hodgkint  v.  declared  to  belong  to  the  person  entitled  in 
RoSson  and  Thornborough,  1  Yentr.  277.  S.  C.  remainder ;  for  the  terms  contimiing  notwith* 
[9  Lev.  143.  PoUexf.  141.  9  Keb.  500.  505.  standing  the  death  of  the  k»8or,  the  tenant 
51 8. 541 .  557].  If  the  lessor  acts  ministerially  had,  till  the  last  instant  of  the  days  dT  pay- 
as  sheriff  in  evicting  the  lessee,  such  eviction  ment  ('*  the  rent  being  payable  on  those  days 
will  not  suspend  the  rent.  VocheU  v.  Doncattell^  durine  the  term"),  to  pay  the  rent, and  it  was, 
Moore,  891.  Vid.  note  (2)  Salmon  v.  SntUh^  therefore,  never  completely  due  to  the  lessor, 
1  Saund.  204.  Bac.  Ab.  Rent  L.  note  (b)  but  followed  the  reversion.  Earl  of  Stn^ord 
Eawiyn't  Case,  Vol.  ii.  p.  421.  v.  Lady  Weniworih,  Prec  in  ChsL  665,    la 

(p)  By  Stat.  1 1  Geo.  2.  cap.  19.  $  15.  ^  where  Norrii  v.  Harmon,  2  Madd.  868.  where  a 
any  tenant  for  life  shall  happen  to  die  before  or  tenant  for  life  had  granted  leases  in  conformity, 
on  the  day  on  which  any  rent  was  reserved  or  to  his  power,  and  aied  before  midnight,  thou(^ 
made  payable  upon  any  demise  or  lease  of  any  after  sun-set,  on  the  rent  day,  the  remainder- 
lands,  tenements,  or  hereditaments,  which  de-  man  was  declared  entitled  to  the  rent.  Vid. 
termined  on  the  death  of  such  tenant  for  life,  also  Dttppa  v.  Mayo,  1  Saund.  287.  Mr.  Swan- 
the  executors  or  administrators  of  such  te-  ston's  note,  exparU  Smyth,  1  Swanst.  343. 
nant  for  life  shall  and  may,  in  -  an  action  on  The  statute  1 1  Geo.  2.  applies  to  those  cases 
the  case,  recover  of  and  from  tach  under-te-  only  where  the  lease  is  not  binding  on  the  re* 
nant  or  under-tenants  of  such  lands*  tene-  mamder-man  or  reversioner.  If  therefore  te» 
ments,  or  hereditaments,  if  such  tenant  for  life  nant  for  life,  with  a  leasing  power,  makes  a 
die  on  the  day  on  which  the  same  was  made  lease  in  conformity  to  his  power,  and  dies  bch 
payable  the  whole,  or  if  before  such  day  then  fore  tlierent  day,  the  rent  will  not  be  lest^but 
a  proportion  of  such  rent,  according  to  the  will  go  to  the  remainder-man,  and  cannot  be 
time  such  tenant  for  life  lived,  of  the  last  apportioned.  Vid.  the  opinion  of  Lord  Ken- 
year,  or  quarter  of  a  year,  or  other  time  in  yon  note  (b)  ex  parte  Smyth,  1  Swanst.  351. 
which  the  said  rent  was  growing  due  ai  afore-  But  if  such  tenant  for  life  makes  a  lease,  not 
said,  making  all  just  allowances  or  a  propor-  warranted  by  his  power,  and  the  interest  of  the 
tionable  part  thereof  respectively."  Before  lessee  determines  with  the  life  of  the  lessor, 
this  statute  was  passed,  it  had  been  determined  the  rent  is  apportionable.  Sx  parte  Sn^fth,  1 
that  if  a  lessor  or  a  grantee  of  a  rent-charge  for  Swanst.  337, 

life  died  on  the  day  of  payment,  though  before  Whether  the  actextendsto  a  lessee  of  tenant 

the  last  instant  at  which  the  rent  was  payable,  in  tail,  whose  estate  is  determined  before  tibe 

the  rent  should  not  be  lost.  Thus  in  Southern  rent  day  by  the  death  of  tenant  in  tail,  has  been 

V.  Beliasit,  1  P.  Williams,  179  n.  where  the  much  disputed.    Yid.  Paget  y.  Gee,  Ambler, 

grantee  of  a  rent-charge  died  between  sunset  1 98.  Vernon  v.  Vernon,  2  Bro.  C.  C.  659.  HaW' 

and  midnight  of  the  day  of  payment,  his  ad^  kins  v.  Kelly,  8  Ves.  308.    Es  parte  Smyth, 

ministrator  was  declarecf  at  law  entitled  to  the  1  Swanst.  356.  and  Mr.  Swanston*s  note,  ib« 

rent.  And  where  a  tenant  for  life  with  leasing  p.  346.    Mr.  Evans'  note,  Statutes,  Part  4. 

power  had  granted  leases,  some  by  virtue  of  Class  XIX.  No.  25.  VoL  iv.  p.  176.  8d  edit, 

his  interest,  and  others  by  virtue  of  his  power,  Whitfield  y,  Pindar,  C.  B.  HiL  1781.  died 

reserving  rent  payable  at  Michaelmas  ana  Lady-  Hawkim  v.  Kelly,  8  Ves.  311.,  seems  to  be  an 

day,  and  died  on  Michaelmas-day  about  noon,  authority  that  at  law  a  lease  by  tenant  in  tail 

Lord  Macclesfield  declared  his  representatives  is  within  the  statute. 

entitled  to  the  rent  accruing  under  the  former  In  equity,  where  the  tenant  has  paid  the 
leases,  on  the  distipction  that  it  had  actually  whole  rent  to  the  successor,  the  personal  re- 
become  due  to  the  tenant  for  life,  and  his  right  presentative  of  the  lessor  will  be  entitled  to 
to  it  was  vested  in  him  by  the  continuance  of  an  apportionment,  without  reference,  it  would 
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(a)  Fit«.  Det.  books  27  E.  3.  84.  b.  In  debt  (a)  against  executors,  declaring, 
Gnut  of  a  ^^^^  their  testator  granted  bim  a  pension  of  £0/.  to  remain  witli 
yearly  pent  ion  bim  in  the  King's  wars  at  the  time  that  he  should  be  reasonably 
to  be  paid  warned,  to  take  at  four  times  of  the  year  equally  ;  and  shewing 
mntor  diet  further,  that  he  went  with  him  to  Calais  by  the  warning  of  their 
before  Uie  se-    testator,  and  was  there  armed ;  and  demanded  judgment,  and 

cnded^"*therc  P''**y^^  ^^^  ^^^^'  '^^  which  the  defendant  said,  that  tor  the  first 
shall  be  DO  ap.  quarter  he  was  paid  5L  and  shewed  forth  an  acquittance,  and 
portionment  before  the  second  quarter  ended,  the  testator  died,  and  demanded 
fof^hat^auar"  judgment  of  the  action;  and  Mowbray,  of  counsel  with  the  plain- 
ter.  *  tiff,  moved,  since  you  do  not  deny  the  pension  to  be  granted  as 

one  entire  by  the  year,  upon  a  condition  which  we  have  per- 
formed, sc,  that  we  have  remained  with  him,  we  pray  the  debt : 
but  Wilby  Chief  Justice  by  the  rule  of  the  Court,  awarded  that 
the  plaintiff  should  take  nothing  by  his  writ,  because  there  should 
be  no  apportionment  in  respect  of  part  of  the  time,  although  it 

teem,  to  the  case  being  within  the  statute,  but  because  it  would  be  difficult  for  them  to  find 
on  the  principle,  that  the  money  being  paid  in  credit  fornecessaries,  if  the  payment  depended 
respect  of  the  enjoyment  of  the  subject,  is  un«  on  their  living  to  the  time  of  the  annuity  be- 
derstood  as  paid  to  the  use  of  the  person  from  coming  due.  Houfeilr,  Uanforth^  2  Black.Rep. 
whom  that  enjoyment  is  derived,  and  the  1017.  Hajfy,Paimer,Sf.  Wms.  501.  Where 
principle  of  apportionment  is  therefore  time,  an  annuity  was  made  payable  quarterly,  and 
Motokhu  V.  JCeUyf  8  Ves.  308.  Aynsleyv,  Wadt'  was  secured  bv  the  bond  of  a  testator,  whose 
worth,  S  Ves.  &  Beam.  534.  but  vid.  WilUanu  v.  will  charged  his  real,  in  aid  of  bu  personal, 
Powdlf  10  East,  S69.  Mr.  Swanston's  note,  estate,  and  was  directed  by  an  order  of  Chan- 
ex  farte  Smyth,  1  Swanst.  548.  Courts  of  cerv,  to  be  paid  half-yearly,  at  Midsummer 
equity  will  not  apportion  land  tax  and  quit  and  Christmas,  the  annuitant  haviM  died  be- 
rents  between  the  representatives  of  the  te-  tween  Lady-day  and  Midsummer,  ner  repre- 
nant  for  life  and  the  tenant  in  remainder;  the  sentative  was  cfeclared  entitled  to  the  arrean 
statute  of  1 1  Geo.  S.  not  being  applicable  to  due  at  Lady-day.  WM  v.  Lady  Shaftdmnf, 
that  case.    Sutton  v.  CkapUn,  10  Yes.  66.  1 1  Ves.  561. 

•  Periodical  payments  of  every  description  With  respect  to  interest.— Interest  being 

becoming  due  at  fixed  intervals,  are  not  ap-  due  ae  die  in  (Hem,  is  not  one  entire  thing,  but 

pordonable  by  the  common  law.    Annuities  is  an  aggregate  of  many  distinct  things ;  it  b 

therefore  are  not  apportionable.    Pearly  v.  obvious  therefore,  that  the  representatives  of 

Smthy  5  Atk.  260.  Howely,  Hanforth,  2 Black,  a  party  dving  before  the  day  at  which  interest 

Rep.  1016.  I^vidends  on  money  in  the  Funds  was  usually  payable,  would  be  entitled  to  io- 

are  not  apportionable.    Pearly  t.  Smith,  ubi  terest  up  to  Uie  time  of  the  party's  death.  Nor 

i«p.  Basmeigh  v.  Master,  3  dto.  C.  C.  101.  is  the  principle  varied  by  reason  that  thfe  mo- 

Sherrard  v.  Sherrard,  5  Atk.  502.    Wilton  v.  ney,  in  respect  of  which  the  interest  is  claimed, 

Harwum,  9  Ves.  672.  S.  C.  Ambl.  279.    But  is  secured  on  mortgage  ;  Edwards  v.  Cotuiteu 

where,  the  annuity  is  for  the  separate  main-  of  Warwick,  2  P.  Wms.  176.  S.  C.  1  Bro.C.C. 

tenance  of  a  feme  covert,  living  apart  from  207.,  note(l)  Hay  v.  Palmer,  S  P.  Wms.  501, 

her  husband,  and  is  secured  by  a  bond  with  a  or  by  a  bond  with  a  condition  restfving  the 

penalty,  and  judgment  has  been  obtained  upon  interest  by  half-yearly  payments.    Banner  v. 

the  bond,  and  a  rule  has  been  entered  into  by  Lowe,  15.  Ves.  155. 

consent,  that  the  judgment  should  stand  as  a  Generally  there  can  be  no  apportioninent 

security^  with  leave  to  apply  to  the  court  to  in  the  case  of  an  entire  contnict,    unle»i 

take  out  process  of  execution  from  time  to  indeed,  an  agreement  to  that  effect  can  be 

time,  whenever  any  arrears  should  accrue,  the  implied.    Thus  with  respect  to  the  common 

courts  of  common  law  will  permit  execution  case  of  a  hired  servant.    "  Such  a  servant, 

to  be  taken  out,  for  the  proportional  arrears  of  though  hired  in  a  eeneral  way,  is  considered 

the  annuity  since  the  last  quarter  day.  Howell  to  be  hired  with  reference  to  the  general  nn- 

▼.  Hanforth,  2  Black.  Rep.  845.  1016.    But  derstanding  upon  the  subject,  that  the  serrant 

where  an  annuity  is  left  to  the  separate  use  of  shall  be  entitled  to  his  vrages  for  the  time  be 

a  wife,  who  is  living  with  and  maintained  by  serves,  though  he  do  not  continue  in  the  ser- 

her  husband,  equity  will  not  make  an  appor-  vice  during  tne  whole  year."  Per  Lawrence,  J. 

tionment.    Anderson  v.  Dwyer,  I  Sch.  &  Lef^  CuUer  t.  Powell^  6  T.  K.  526.    Vid.  5  Yin.  Ab. 

305.   Where  annuities  are  left  for  the  mainte-  8,  9.     In  Bret  v.  J,  S,  and  Wtfe,  Cro.  £)iz. 

nance  of  infants,  equity  will  decree  an  ap-  756,  the  Court  was  of  opinion  that  a  con- 

portionment  up  to  the  day  of  their  deaths,  &c.  traa  for  <*  tabling  "  was  apportion^e. 
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happened  by  the  act  of  God.     Vide  10  E.  4.  18.   20  H.  6.  & 
9  E.  4.  1.  SO  H.  8*  Br.  Apportionm.  7.     If  I  am  bound  to  yob  Bondof  S(M.to 
by  bond  of  20/.  to  be  paid  at  four  usual  feasts  of  the  year  by  ^paW«Jthc 
equal  portions,  the  obligee  shall  not  have  an  action  of  aebt  be-  feaau  by  equal 
fore  all  the  terms  incurred;  the  same  law  of  a  contract  (g):  but  porUoos;  no 
if  a  rent  is  reserved  on  a  lease  for  years  at  four  usual  feasts  {j^g^u^aif^ 
of  the  year,  the  lessor  shall  have  an  action  of  debt  after  the  first  termsincarred: 
day,  and  shall  not  stay  till  the  <whole  is  due»  because  it  is  ac-  otherwise  of 
counted  in  law  as  a  reservation  of  parcel  of  the  issues  and  profits  JJSoinSi»nce! 
of  the  land,  which  is  no  debt  before  the  day,  as  in  the  said  case 
of  a  bond  or  contract :  and  that  is  the  true  difierence  betwixt 
the  case  of  the  bond,  and  a  rent  reserved  on  a  lease  for  years  pi  55fcr^Car 
in  Lit.  117*  b.  Vick  F.  N.  B.  367*  and  note  a  difierence  betwixt  241. 4  Co'.  94.' 
a  recognizance  of  a  debt  payable  at  several  days,  for  that  is  not  ^*  *^*''  ^» 
like  a  bond,  but  a  rent  reserved  on  a  lease  for  years.     Fide  505.8^00*153. 
3  Mar.  (a)  Dyer  103.  another  difierence  betwixt  a  covenantor  a. 
promise,  and  a  contract  or  bond.     Vide  5  Mar.  Action  sur  le 
Case,  Br.  108.  10  E.  2.    Execut.  137-  and  16  E.  2.   ibid.  138. 
Vide  9  E.  3.  7.     For  authorities  in  the  point,  I  have  seen  a  re-  Case  34.  H.  a. 
port  of  a  case,    Mich.  34  H.  8.  in  the  time  of  Baldwin,  Chief  cited:  rcntre- 
Justice  of  the  Common  Pleas,  that  it  was  the  opinion  of  all  the  lease  for'Tean 
Justices,  that  if  a  man  seised  of  land  in  fee  1  die  OctoV  makes  a  made  by  te- 
lease  of  the  same  land  for  ten  years,  from  the  feast  of  St.  Mi-  "*"'^  *®®» 
chael  then  last  past,  yielding  to  him  and  his  heirs  the  yearly  oertaiDday%r 
rent  of  20/.  at  the  feast  of  St.  Michael  the  Archangel,  or  within  within  a  month 
one  month  after ;  that  in  this  case,  if  the  lessor  dies  between  JiSfJ/e^aftef" 
the  feast  of  St.  Michael  and  the  end  of  the  month,  that  the  the  day,  bat 
heir  (6)  shall  have  the  rent  as  incident  to  the  reversion,  and  not  within  the 
the  executors  as  rent  behind,  because  it  was  not  due  till  the  end  Je^r^ll'lMiTe 
of  the  month.    *The  same  law  if  the  lessor  betwixt  the  said  two  [  *  129  a«  1 
days  had  granted  the  reversion  over,  and  the  tenant  attorned)  the  rent  as  ia- 
the  crantee  (c)  should  have  the  rent  as  incident  to  the  reversion,  cident  to  the 

**  reversion: 

same  law,  apon  a  grant  of  the. reversion  between  the  two  days. 

And  Mich.  2  &  3  P.  &  M.  Prideaux  Serjeant  moved  Montague  ^we  Mich. 
Chief  Justice,  and  the  other  justices  of  the  Common  Pleas,  uat  cited:  leue 
if  a  man  makes  a  lease  for  years,  yielding  a  yearly  rent  at  the  forvearsreo- 
feast  of  Easter,  or  one  month  after,  with  condition  of  re-entry,  <i«ring  rent  at 
and  the  lessee  (d)  tendereth  the  rent  at  the  last  instant  of  the  feast  or^one  mon^' 
of  Elaster,  if  the  lessor  may  enter  upon  demand  made  at  the  last  after,  with 
instant  of  the  month :  and  it  seemed  not,  because  the  lessee  had  ^?*'*^^5'®" 
liberty  to  pay  it  then:  and  the  difierence  was  taken  betwixt  the  of  Ae' rent  at' 
said  disjunctive  reservation,  and  when  the  reservation  is  at  a  the  day  saves 
certain  feast;  and  a  condition  is  added,  that  if  it  be  behind  by  ^^  ^®'™* 
the  space  of  a  month  after  the  feast,  that  then  the  lessor  shall  re- 
enter, there  the  lessee,  for  the  salvation  of  his  lease,  cannot  ten-  jtg^jiQ  *p 
dcr  it  at  the  last  instant  of  the  feast-day,  because  he  has  not  £j.  5^5. 575.' 
such  liberty  and  election  as  in  the  other  case.    And  it  was  said  Ooh.  Leg.  159. 
by  the  new  Serjeants,  that  in  the  time  of  the  Lord  Baldwin  it  Yelv?i67*i' 
was  resolved  by  all  the  justices,  that  in  the  said  case  of  the  dis-  Brownl.  106. 

3  iCeb.  195. 

(0  Cr.  Jac.  S28.  (d)  Cr.  El.  14.  48.  75.  Moor  IfS.  ns.  Plowd.  70.  b.  Co.  Lit  211.  a.  t  Leon.  ISO. 
Oodb.  58. 

(o)  Vid.  notes  (▲)  (c)  Walka's  eate^  VoL  IL  pp.  59, 60, 
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Jf ^cJcMOL  jwnctive  reservation,  if  the  lessor  dies  betwixt  the  two  days,  the 
tike  two  dayiL  ^^^^  disll  have  the  rent,  and  not  the  executors :  which  case  the 
the  heir  almU  Chief  Justice  shewed  in  court  reported  by  an  ancient  and  learned 
have  the  rent,  bencher  of  the  Inner  Temple,  Trin.  3 1 .  El.  in  the  King^s  Bend^ 
gi^j^  Rot.  666*  betwixt  Smith  plaintiff  and  Bustard  defendant,  where 

T.  the  case  was  in  effect,  that  Smith  leased  certain  kind  for  years, 

fTt^ M^ '  y'^'^^^g  yeariy  a  rent  of  35/.  at  the  feasts  of  St.  Michael,  and 
{mlease  fbr^  the  Annunciation  of  our  Lady,  or  within  twelve  days  after  each 
yeen  at  two  of  the  said  feasts,  payable  at  the  font-stone  in  the  Temple  church, 
in^i'daT****'  upon  condition  that  if  the  said  rent  of  35/.  or  any  part  of  it  be 
after  ei^er.  behind  and  not  paid  per  prad*  spatium  12  dier^  proi^  post  alt- 
with  condittoD  quod  prad^  Jestorum  seu  dierum  solutionis  inde  prout  supradic( 

i^ald  b^^d  ^'  ^^^  ^^^  ^^^  ®^^  \e2Ae  should  be  void;  and  it  was  adjudged, 
00  non-pay-  that  the  lessee  in  safeguard  of  his  lease  should  have  twelfe 
nent  or  the       days  {a)  after  the  first  twelve  days  to  pay  the  said  rent,  for  when 

•paceof\V  ^^  '^"^  ^^  "^^  P^^^  *^  ^^^  ^^^^  ^*y»  ^^  ^*  ^  much  as  if  it  had 
days  after  the  been  reserved  upon  the  twelfth  day  after :  and  where  it  is  said, 
feasts,  or  days  per  prad!  spotitm  12  dierum  postf  ^c.  by  good  construction  all  the 
the^lcMee**  *  words  ought  to  take  effect,  sc.  post  aliquod  praed!  festoft'  seu  dierm 
shall  have  It  solutionis  inde;  and  dies  solutionis  is  the  twelfth  day  after  the  feast, 
foat'if^d'  ^*  ®"^  therefore  the  lessee  shall  have  twelve  days  after  the  twelfth 
to  pay  the^*  ^J)  which  is  dies  solutionis  post  Jestum,  S^c.  and  that  for  the  lessee's 
rent  S.  C.  greater  advantage,  for  whose  benefit  ftirther  time  was  given;  and 
i^^uisW     ^^"^  words, prcedict  spatium  12  dierum^  stand  right  in  good  sense, 

sc.  per  prcedicf  spatium  1 2  dierum  post  prcedic^  1 2  dies,  for  that  is 
r  «  1^9  b.  1  pr(Bdid?  spatium^  although  they  have  not  the  same  *b^inning  21s 

the  other  have ;  and  so  the  quaere  in  3  &  4  P.  &  M.  142.  well 

resolved  and  adjudged,  Trin.  30  Eliz.  in  Communi  Banco  inter[b) 

'  Pilkington  and  Duton.     The  case  was,  a  parson  of  a  rectory 

r^        made  a  lease  for  years  rendering  rent  at  the  feast  of  St.  Michael, 

Dattan  cited :    or  within  one  month  after ;  the  lessor  died  ten  days  after  the 

lease  ^r  fg^gj  ^f  g|. .  Michael,  and  the  plaintiff  was  barred  by  judgment 

parson  render-  of  the  court,  because  the  lessor  (c)  died  before  the  rent  was  due. 

ing  rent  on  a 

certain  day,  or  within  a  month  aAer ;  lessor  died  after  the  day  and  within  the  month :  the  plaio- 

tiff  was  barred.  S.  C.  Cro>.  Eliz.  575. 

Walgrave  .  Pasch.  40  £1.  in  the  King's  Bench,  the  case  was,  the  Lad; 
•JIfoor  cited  •  Elizabeth  Pawlet,  late  the  wife  of  Chedwick  Lord  Pawlet,  seised 
S.  P.  as  In  '  of  the  manor  of  Wade  in  the  county  of  Southampton  for  her  life, 
PHikxngtvn,  by  deed  indented,  leased  the  said  manor  to  William  Pawlet  for 
Dol/oa  Mor^.     i^inety-nine  years,  if  the  said  dame  Elizabeth  should  so  long  live, 

yieldmg  the  yearly  rent  of  100/.  at  the  feasts  of  St.  Michael  the 
Archangel,  and  the  Annunciation  of  our  Lady,  or  within  forty 
days  after  each  of  the  said  feasts ;  William  Pawlet  made  Dol- 
cibel  his  wife  executrix,  and  died ;  Dulcibel  took  to  husband 
John  Moor,  Esq.  the  Lady  Elizabeth  Pawlet  made  Ed.  Wal- 

frave  her  executor,  and  died  the  Idth  day  after  the  feast  of  St. 
^,^  _^ ^..     lichael ;  her  executor  brought  an  action  of  debt  for  the  half 

88. 97.  pi  104.  year  ended  at  the  feast  of  St.  Michael,  before  the  death  of  the 
ptowd.'m.  b.  ^^^y  Elizabeth,  and  tola  curia  contra  querentem:  but  by  entreaty 
Dy.  i4«.pl.*      of  some  of  the  justices,  John  Moor  gave  the  plaint]£PlO{.  And  in 

50. 

(6)  Swinb.  3f 3.  3  Keb.  47.  (c)  Cr.  £1. 380.  Cr.  Jac.  997. 233. 311.  1  BoUtr.  1,  S.  1  BrownL  10^ 

f  Brownl.  %iO,  Yelv.  167. 
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the  case  at  bar  judgment  was  giyen,  quod  querens  nihil  capiat  per 
billam  (g). 


iVi  ..L 


(g)  If  rent  is  made  payable  at  Lady-day  and  out  of  the  term,  shall  be  rejected  rather  than 

Michaelmas  yearly,  or  within  ten  days  after,  the  lessor  shall  lose  the  Tent.    Barwidct  v. 

'  and  the  le^e  ends  at  Michaelmas,  the  ten  dats  Fo9ter^  Ydv.  167. 
after  the  last  MJchaelmws,  as  they  would  be 


,;    II    ■  ill   !■*■ 


JAMES  OSBOKN'S  CASE. 


Mich.  II  Jac.  1.  in  B.  R. 


In  assumpsit,  the  plidntiff  declared  diat  he  had  bought  wmmfiderum  kcH,  Osborm 
AngUci  a  field  bedstead  with  a  testem,'and  curtain  of  say,  &c.^fbr  ^       ** 
1 1/.,  and  that  the  defendant  had  not  ddhrered  them.    On  mm  auumptU  pn^^  X.-ld0*8. 
pleaded,  and  issue,  the  jury  found  for  the  plaintiff,  and  assessed  damages 
and  costs,  and  the  plaintiff  had  judgment ;  and  upon  error  asugning  fbr 
cause,  that  no  damages  ought  to  have  been  given  fbr  tiie  addition  subse- 
quent, viz.  with  a  testem  and  curtains  of  say,  the  judgment  was  affirmed. 
Fulcrum  lecH  is  the  only  thing  for  which  damages  are  given,  for  the  test^ 
and  curtains  no  damages  are  g^en,  for  they  are  not  alleged  potiiwi  but 
expositivS. 

The  four  sorts  of  words  that  pass  under  the  name  of  Liatin.   S.  C.  Jenk. 
Cent.  270. 


Mich.  9  Jacobi  Regis  in  C.  Banco  Rot.  1427*    J^mes  Osbom  Hard.4i. 
Generosus  brought  an  action  on  the  case  ^inst  Fran.  Middle- 
ton,  and  declaredi  that  whereas  the  plaintiff  14  Febr.  anno  4 
Itegis  Jacobi  had  bought  diversa  bona  et  catalla^  viz.  umtm  ful- 
crum lecti  (a)  Anglici  a  field  bedstead  with  a  testem  and  curtain  (a)  Hob.  i7f . 
of  say,  unum  canopium  vocaC  a  canopy  for  a  bed  of  domix,  unum  ^i:  u^Re^*^** 
operimentum  vocaf  a  rug,  &c.  ad  valentiam  llL  pro  undecim  libris  gi.  ^55, 
eideni  Francisco  super  28  die  Jurf  tunc  pros?  sequeri  sohencCf  and 
d^lared  upon  Assumpsit^  S^c,  (upon  certain  considerations  men- 
tioned in  the  declaration)  a^f  deliberandi!  bona  pncdicf^  4*c.  which 
the  defendant  had  not  done,  &c.  the  defendant  pleaded  non  as- 
sumpsit;  and  the  jury  found  for  the  plaintiff,  and  assessed  da- 
mages and  costs,  upon  which  the  plaintiff  had  judgment;  and 
the  defendant  brought  a  writ  of  error,  and  assign^  for  error, 
that  damages  were  entirely  given  for  divers  things,  and  for  some 
of  them  no  damages  ought  to  be  given :  for  where  it  is  said  wuim 
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^Cr.  He.  Julprvm  lecti  {a\  Anglice  a  field  bedstead,  for  that  damages  might 
{b)  Hott  it5.  ^^^  ^  ffiven :  but  for  the  addition  subseauent,  sc.  ^  with  a  tes- 
Cr.  Jmc.  665.  tem  and  curtains  of  say,'*  no  damages  ouffht  to  have  been  gi^en: 
189*Ul'i^^*'*  foryiifcniOT  lecti  doth  not  include  more  £an  the  bedstead  itself, 
61. '         ^^    for  Jidcrum  dicitur  ajiddendo^  quo  lectus  sustinetur^  and  when  (i) 

damages  are  entirely  given,  and  for  part  no  damage  ought  to 

have  been  given,  there  juratores  male  se  gesserunt  in  asstdendo 

[  *  130  b.  ]  damna^  and  therefore  no  ^judgment  ought  to  have  been  given  io 

!'  Moor  lit.      such  case,  and  therewith  agreef  9  H.  ?•  3.  a.  b.  in  rescous,  and 

sro^^i  ^%i  *®  ^'  ^*  *^'  ^'  *°^  ^^^  ^^  ^^  ^^  ^''  ^y*  ^^^*  ^**  ^^^  ^^^ 
Co.*£.*b.  56.  -^^^  ^^^^^  ^^9  ^^^  ip)  Clifford  brought  a  writ  of  JE;ectione  custoi 

m.  s  Baltt  S8.  terra:  et  hteredis^  Sfc.  and  declared  accordinglv,  and  the  issue  was 
?  S^ii^SIa**      taken  upon  the  traverse  of  the  tenure,  whicn  was  tried  by  Jfid 

lRoU.784.  .*^  M  t    :%  1  11  j^^ 

Postea.i5s.a.  prtus  pro  querente^  and  damages  assessed  generally,  and  it  was 
Cr.  Jac  104.  said  in  arrest  of  judgment,  that  an  action  did  not  lie  pro  custodia 
SM%^'  A^rr^^/tf,  sed  pro  custodia  terra  tantum,  and  therefore  in  the  case 
(d)  5  Co.  108.  suprOf  damages  being  entirely  assessed  for  the  ejectment  of  the 
*«^  BiiUt.  los.  land  and  hdr,  the  plaintiff  relinquished  his  damages  as  to  him, 
5f .  Hard.^166.  ^"^  prayed  judgment  of  the  ejectment  of  the  land  only.    All 

these  cases  were  agreed  by  the  court:  and  further  in  proof  there- 
of, two  judgments  were  cited,  the  first  in  Mic  14  and  15  £1.  in 
PoUf  the  King's  Bench,, in  trespass  hy{d)  Foley  against  Osborn  for 

Oifftoni  cited  •  breaking  his  close,  and  beating  bis  servant  (and  did  not  say  per 
tretpiM  for  '  ?<^  seroitium^  4*^.  amisit)  the  defendant  pl^uled  not  guilty,  and 
breaki^  the  jurv  found  him  guilty  generally,  and  assessed  damages  also 

€lMe!^*beat-  g^^^^^^Jf  *^d  ^^  ^^  moved  in  arrest  of  judgment  because  da- 
ing  his  ser-  mages  were  entirely  given,  where  bv  the  law  no  damages  ought  to 
Tint,  without  have  been  given  the  plaintiff  for  the  battery  of  his  servant,  un- 
oZdMr^iMM  ^^^  '^  ^^^  been  alleged  that  by  reason  thereof  he  had  lost  his  ser- 
mmiMit;  upon  vice:  for  Otherwise  the  servant  should  have  the  action,  and  not  the 
not  guilty,  the  master :  to  which  it  was  answered  by  the  plaintiff's  counsel,  that 
ieHicT  for^the  '^  should  be  intended  that  the  court  (which  ought  to  direct  the 
plaintiff,  and  jury  in  points  of  law)  had  given  direction  to  the  jury  for  how 
astessed  da-  much  according  to  law  they  should  assess  damages,  aiid  there- 
rally '  t^^  ^oi'^  1^  should  be  intended  in  the  case  at  bar,  that  the  jury  bad 
court  arrested  given  damages  only  for  the  breaking  of  the  close,  and  not  for 
the  judgment.    ^{^^  beating  of  the  servant;  forasmuch  as  for  that  (as  the  said 

case  was)  no  damages  ought  to  have  been  assessed :  and  they 
compared  it  to  the  common  case,  if  a  man  brings  an  action 
(f)  1  Roll.  767.  on  the  case  against  another  for  (e)  scandalous  words  {eietih 
Jac^eso*  ?'  -P'^  gratia)  for  these,  "  Thou  art  an  arrant  knave,  a  cosener, 
El.  329. 1  Sid.  ^^^  ^  traitor,"  the  defendant  pleads  hot  guilty,  and  the  jury  find 
38.  for  the  plaintiff,  and  assess  damages  generally ;  it  is  well  donie^ 

for  it  shall  be  intended,  that  the  court  directed  the  jury  to  give 

damages  only  for  the  actionable  words,  sc.  ^*  Thou  art  a  trdtor,** 

and  not  for  the  other  words  for  which  no  action  lies.    But  it  was 

resolved  by  the  court,  that  in  the  said  case  of  Foley  juratorts  w 

f/)Cr.Ei.685.  assidendo  damna  male  se  gesserunt^  for  when  damages  are  {/)  en- 

Cr.  Jac.  127.     jjj.^|y  assessed,  it  shall  be  intended  for  all  that  for  which  the 

\ks  c^'  ^'  *^*'  pl^'^it'ff  co"^pl^^os,  and  therefore  it  would  be  good  policy  in  such 

1S7.  '**'  *^*      cases  to  direct  the  jury  to  give  damages  for.  the  thing  (g)  only  for 

[  *  131  a.  1  which  ^damages  ought  by  law  to  be  given;  as  if  m  the  saine 

case  the  jury  had  given  damages  (A)  particularly  for  the  break- 
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ing  of  the  close,  that  had  been  good.     And  as  to  the  case  of  ^Jl^^^^^^^  „Jfj 
slanderous  (a)  words,  the  court  agreed  the  same  to  be  good  law  actionable  are 
for  two  reasons.    1.  That  it  is  an  action  on  the  case,  and  there-  spoken  at  the 
fore  he  might  well  (ft)  declare  his  case  as  it  really  was.     2.  All  J^/JjJ^i™"^ 
together  is  but  one  scandal,  and  although  no  action  lies  for  the  ih^^t  are,  and 
said  words,  **  Thou  art  an  arrant  knave,  a  cosener,"  by  them-  an  action  i» 
selves ;  yet  being  spoken  at  one  and  the  same  time,  and  coupled   ^otb^andTlie 
with  the  other  words  actionable,  they  aggravate  them  :  but  if  at  jnry  giveda- 
one  time  the  defendant  calls  the  plaintiff  traitor,  and  at  another  mages  gene- 
time  he  calls  him  "  arrant  knave  and  cosener,"  and  the  plaintiff  be"f;,teVde*d 
brings  an  action  on  the  case,  and  alleges  the  said  several  words  that  the  jury 
spoken  at  several  times,  as  several  causes  of  action ;  there  if  gave  damage* 
upon  not  guilty  pleaded,  the  jury  assess  damages  entirely,  judg-  actionable^ 
ment  shall  be  arrested  for  the  whole;  for  he  grounds  his  action   words;  bnt 
upon  two  several  scandals,  whereas  one  is  not  actionable  (a).  w'»«v^  the  ac- 

■  ^         tion  is  brought 

for  words  averred  to  have  bePD  spoken  at  several  times,  some  of  which  are  actionable  and  some 
noty  if  entire  damages  are  assessed,  the  jndgment  will  be  arrested.  (a)  Cro.  Jar.  1^7. 

543.  4t4. 630.  CrorEI.  296.  685.  1  Roll.  576.  767.   1  Bulst.  37.  1  Anders.  130.  Moor  78.0.  Hob.  6. 
Hot.  5S.  1  Sid.  38.  {h)  Cro.  El.  882.  Rep.  Q.  A.  96. 


(a)  It  is  a  general  rule,  that  if  entire  da-  unless  indeed  the  jury,  as  in  Williams  v.  Pri- 
mages be  assessed,  and  any  one  or  more  of  the  don,  tup.,  calculated  the  damages  on  evidence 
counts  be  bad  or  inconsistent,  judgment  may  applicable  to  the  good  counts  only.  And  the 
l>e  arrested,  because  it  must  be  intended  that  Court  will  not  alter  a  verdict,  unless  such  al- 
some  part  of  the  damages  was  assessed  upon  teration  will  be  clearly  agreeable  to  the  inten- 
these  counts ;  Grant  v.  Attle,  Dougl.  730.  On-  tion  of  the  juiy.  Spencers,  Goter,  1  H.  Black. 
slow  v.  Homey  3'Wils.  177.  Penson  v.  Gooday,  79.,  and  vid.  Serjt.  Williams's  note  {l)^  Han^ 
Cro.  Car.  328.  Compoffnony.  Martin,  2  Black,  bleton  v.  Vere,  2  Saund.  171a. 
Rep.  790.,  and  the  judgment  shall  be  arrested  Where  words  which  are  not  actionable  are 
in  toto,  and  no  venire  de  novo  shall  be  awarded,  laid  in  the  same  count  with  those  that  are,  and 
Hancock  v.  Haywood,  3  T.  R.  435.  Holt  v,  the  jury  give  damages  generally,  the  Court  will 
Scholefield,  6  T.  R.  694.  But  vide  Eddotvet  v.  reject  the  insufficient  words,  for  the  insuffi- 
Hopknu,  Dougl.  377.  Joknttone  y.  Sutton,  1  cient  words  coupled  with  the  actionable  words 
T.  K.  542.  Grant  y.Astle,  Dougl.  731.  Anger  are  only  aggravation,  and  give  judgment  for 
▼.  Wilkins,  Barnes,  478.  Smith  v.  Howard,  ib.  those  which  are  actionable.  Vid.  the  text 
480.  If  at  the  trial  there  was  evidence  given  auprd,  Broughton't  Case,  Moor,  142.  Brooke 
upon  such  counts  only  as  are  good  and  con-  v.  Clarke,  Cro.  Eliz.  328.  Tkaxlne  v.  Smithy 
sistent,  a  general  vercuct  may  be  altered  from  ib.  788.  Penton  v.  Gooday,  Cro.  Car.  328. 
the  notes  of  the  judge,  an4  entered  only  on  Lloyd  y.  Morris,  Willes,  443.  Onslow  v. 
those  counts.  Eddowesyr,Hopkins,Doug\,376,  Home,  3  Wil,  185.  The  plaintiff  need  not 
So  where  it  appears  by  the  judge's  notes  that  prove  all  the  words  laid  in  the  same  count, 
the  jury  calculated  the  damages  on  evidence  though  they  are  all  actionable.  Still,  how- 
applicable  to  the  good  counts  only,  the  Court  ever,  he  is  bound  to  prove  so  much  as  is 
will  amend  the  verdict  by  entering  it  on  those  sufficient  to  sustain  his  cause  of  action,  and  it 
counts,  though  evidence  was  given  applicable  is  not  enough  to  prove  equivalent  words  of 
to  the  bad  counts  also ;  WUHams  v.  Breedon,  slander.  Per  Lawrence,  J.  Maitland  v.  Gold' 
1  Bos.  &  Pull.  329.,  and  the  postea  may  be  fiey>  2  East,  438. 

amended^by  the  judge's  notes  at  any  time,  even  It  seems  to  be  also  generally  true,  that  when- 
after  final  judgment,  and  a  wnt  of  error  ever  an  injury  is  charged  to  have  been  corn- 
brought.  Doe  V.  Perkins^  3  T.  R.  749.  But  mitted  at  one  and  the  same  time,  and  the 
the  Court  will  not  enter  the  verdict  on  parti-  matters  in  which  such  injury  u  chained  to 
cular  counts  according  to  the  judge's  notes,  consist  appear  some  to  be  actionable,  and 
after  a  lapse  of  eight  years,  and  after  the  judg-  others  not,  the  court  will  presume,  after  ver* 
ment  has  been  reversed  in  error,  for  a  cfefect  diet,  that  the  damages  were  given  for  the  ac- 
in  one  count.  Harrison  v.  King,  1  Barn.  &  tionable  part.  Smalley  v.  JCerfoot,  3  Strange, 
Aid.  161.  But  where  there  is  any  evidence  1093.  Ro^  v.  GtUehouse,  1  L.  Raym.  146. 
which  applied  to  the  other  bad  or  inconsistent  CotUston  v.  Carr,  Cro.  Eliz.  848.  Anon.  2  Roll, 
counts,  the  postea  cannot  be  amended,  be-  Rep.  79.  Rolle's  Ab.  Damages  F.  Butler  t. 
cause  it  would  be  impossible  for  thcjudge  to  say  Hod^et,  1  Sid.  319.  Pave  v»  Broymt  ib.  379. 
on  which  of  the  counts  the  jury  had  found  the  But  if  an  action  be  brought  for  several  words 
damages,  or  how  they  had  apportioned  them ;  spoken  at  several  times,  and  the  action  will 

VOL.   V.  MM 
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Another  case  was  adjudged  in  the  King's  Bench,  Mic.  SO  and 
SI  El.  Begin' ;  but  it  was  enteretl  Mich.  28  and  ^9  El.  Boi.  476. : 
Moor  the  case  was  such  (a),  Moor  brought  an  action  on  the  case 

f *  t  d       against  Bedel,  and  declared,  that  whereas  Pasch.  22  El.  Bedel 
where  an  ^^^  recovered  by  default  in  an  action  of  waste,  and  45/.  damages, 

award  directs  after  which  judgment,  sc.  ultimo  Novenibr^  anno  24  EL  they  sub- 
f^b'^^d'**^  "b *'*  "^*^^^  themselves  to  the  award  of  Palmer  and  Povyof  all  matter 
a  stranger  to  then  in  variance  betwixt  them,  in  consideration  that  the  plaintiff 
the  submission  had  nssumed  to  perform  the  award  on  his  part ;  the  defendant 
iVdiTirtctioir  "*^^^  reciprocal  promise  to  perform  it  on  his  part,  and  that  he 
S.  C.  ri  Leon,  would  not  sue  execution  on  the  said  judgment  in  the  action  of 
170.  Goldsb.  waste,  and  afterwards  10  DecemV  anno  24,  the  said  arbitrators 
91.  Jenk.  J64.1  j^^jg  ^^  award  in  writing  to  this  effect ;  they  awarded  that  Moor 

should  pay  to  Bedel  10/.  at  certain  days,  and  \5l.  at  other  cer- 
tain days,  and  for  the  payment  of  the  15/.  one  Will.  Salter  should 
f2i^«44"i45**  ^^  ready  to  seal  and  deliver  fifteen  bonds,  &c.  and  further  they 
S47!5Co.  108.  awarded,  that  whereas  certain  copyhold  land  of  the  manor  of 
a.  1  Roll.  Rep.  Langley  in  the  county  of  Bucks,  of  which  the  said  Bedel  had 
Ron  ^ep*s  made  a  (i)  lease  for  years  by  indenture,  contrary  to  the  cus- 
19S.  Winch,  tom,  &c.  that  the  said  William  Salter  should  do  his  endeavour 
33. «  Baistr.  pro  posse  suOj  that  no  advantage  should  be  taken  of  the  forfei- 
Palin?io7.^^^*  ture;  and  in  consideratione  inde  that  Bedel  should  dischai^ 
Bridgm.  58,  Moor  of  20/.  parcel  of  the  said  451.  recovered  in  the  said  action 
^^*  of  waste,  and  that  upon  the  readiness  of  William  Salter  to  seal 

2/     '  '  and  deliver  the  said  fifteen  bonds.  Bedel  by  his  deed  should  re- 

(c)5Co.  78.  a.  lease  to  Moor  all  actions  then  depending,  and  all  demands  to 


Roll.  Rep.  »70. 

Kelw.  43.  a.  3  said  fifteen  bonds,  and  did  his  endeavour  pro  posse  sua,  quoi 
Leoo.^.Hntt.  f^Hfj^fi  advantagium  caper etur  de  forisfactura^  Sfc.  and  assigned 
Moor  3. 3;>9. '  two  breaches  of  the  award,  the  one  that  the  defendant  had  not 
Cro.  Car.  2?6.  made  the  said  release  upon  request  made ;  the  other,  that  he  had 
yli\  98  *"^^  execution  upon  the  said  judgment  by  Fi.  Fa.  and  had  le- 

vied 4/.  parcel.  The  defendant  pleaded  non  assumpsit^  and  this 
issue  was  found  for  the  plaintiff,  and  50/.  damages  given :  and 
in  this  case  two  points  were  resolved,  which  were  only  moved  in 
the  King's  Bench ;  the  one,  that  although  the  parties  had  been 
bound  by  bond  to  perform  the  award  (as  in  this  case  by  mutual 
promises)  yet  as  to  all  that  which  was  to  be  done  by  William 
Salter,  being  a  (c)  stranger  to  the  submission,  the  award  was 


not  lie  for  the  words  spoken  at  one  time,  but  '*  from  a  cause  subsequent  to  the  commenee- 
will  iie  for  die  words  spoken  at  another,  and  a  **  ment  of  the  action,  or  previous  to  the  plain- 
verdict  be  found  for  ail  the  words,  and  entire  '*  tiff's  having  any  right  of  action,  and  the  jury 
damages  given,  it  is  not  good,  and  judgment  **  give  entire  damages,  judgment  will  be  arrest- 
will  be  arresCed ;  text  svprdf  Lloyd  v.  Morris,  "  ed;  but  where  the  cause  of  action  is  properly 
Willes,  445.  Bemon  v.  Gooday,  Cro.  Car.  327. .  "  laid,  and  the  other  matter  dther  comes  under 
RoHe's  Ab.  Damages.  F.  Per  Popham,  C.  J.  "a  scilicet,  or  is  void,  insensible,  or  impo$s3»le, 
Jfrovke  V.  CIttrke,  Cro.  Eliz.  328.  Jaxon  v.  **  and  therefore  it  cannot  be  intended  that  the 
Tanner,  Cro.  Car.  236.  Also  **  the  cases  seem  '*  jury  ever  had  it  under  their  considerttioii> 
"  to  establish  this  principle,  that  where  it  is  po-  '*  the  plaintiff  will  be  entitled  to  his  judgment** 
"  sitivcly  and  expressly  averred  in  the  declara-  Seijt.  Wms.  note  (l^,  HanMcton  v.  Vcre,  iM 
**  tion,  that  the  plaintiff  has  sustained  damages  sup.  quod  vide,  and  toe  cases  dted  i^ 


131  b.— 132  a.  JAMES  osborn's  case*  469 

Toid ;  for  they  are  not  bound  to  perform  any  award,  but  that 

which  is  within  the  submis^^ion ;  and  so  it  was  adjudged  Pasch, 

24  Regirue  EL  Rot.  2417.  between  Ecclesfield  and  {a)  Mallard  Case  ?2  H.  6. 

in  the  King's  Bench  ;  and  therewith  agrees  17  E.  4.  5.  b.  by  all  commented  on. 

the  justices.     Vide  (6)  22  H.  6.  the  opinion  to  the  contrary;  but 

the  case  is  good  law,  but  ill  reported ;  for  in  an  action  of  debt 

on  a  bond,  the  defendant  pleaded  that  the  bond  was  indorsed  on  0^^^^°-  ^^*  *• 

such  condition^  that  if  the  defendant  stood  to  the  arbitrement  j  g^jf  \^^ 

and  award  of  A.  and  B.  of  all  quarrels  and  debates  betwixt  the  (b)'i2  H.  6.46. 

plaintiff  and  him,  &c.  that  then  the  bond  should  lose  its  force;  ^•.  ^Yi^t^io 

and  said  that  they  awarded,  that  the  defendant  should  pay  to  Br.  ArbitVe-' 

one  Kendal  205.  which  he  had  paid  him,  judgment,  &c.  Ashton  ment  24.  Br. 

of  counsel  with  the  plaintiflF  took  exception  to  the  plea,  because  Condit.  59. 

it  appeared  that  this  arbitrement  was  void,  so  the  bond  remained 

in  force :  but  that  without  question  is  a  iion  sequitur :  for  if  no 

arbitrement,  or  a  void  arbitrement  is  made,  wfiich  is  all  one  in 

law  (b),  the  bond  is  not  forfeited,  nor  shall  the  obligee  take  any  A  void  award 

benefit  thereof;  and  therefore  all  that  follows  there  is  (as  I  con-  a^^\.j/i,ad 

ceive)  mistaken  by  the  reporter,  as  an  opinion  not  pertinent  to  been  made. 

the  case  in  question.    Vide  20  H.  6.  13.  8  E.  4.  22.  19  E.  4.  1. 

£lE.4.  75. 

2.  Although  many  things  are  awarded  to  be  done  in  satisfac-  f.  Point  in 

tion  of  another  (as  that  case  was)  and  some  are  within  the  sub-  bedell 

mission,  and  some  out,  and  so  void;  and  although  all  were  in-  Moor:  where 

tended  by  the  arbitrators  to  be  a  plenary  and  entire  recompence,  several  things 

for  the  things  which  the  other  should  do  in  consideration  there-  areawarded  lo 

of,  notwithstanding  if  any  thing  to  be  given  or  done  to  the  tisfaction  of  " 

party,  although  it  be  of  small  value,  be  within  the  submisi»ion,  another,  and 

the  award  is  good,  although  it  appears  by  the  intent  of  the  ar-  fomearewitb- 

bitrators,  that  that  which  is  within  the  submission,  without  *the  r  »  132 "a.  1 

others  was  not  a  plenary  satisfaction  for  the  thing  to  be  done  by  mission,  and' 

tlie  other  party  :  whereupon  judgment  was  mven  for  the  plain-  some  not,  and 

f;«•/'/^^  t'        J      6  &  r  all  are  intend- 

""  V^^  ed  to  be  an 

entire  recompense  for  the  things  which  the  other  is  to  do  in  consideration  thereof,  the  award  is 
good. 

(b)  Formerly  it  seems  to  have  been  holden  should  be  bound  with  a  surety,  the  award  is 

that  after  a  plea  of  nul  agard,  the  defendant  void  only  as  to  the  surety.  Norwich  and  Nor- 

could  not,  in  his  rejoinder,  shew  an  award  wich^t  Case,  3  Leon.  62.  Coke  v.  fVhorwood, 

made,  but  void  in  law ;  but  it  is  now  settled  2  Lev.  6.    So  where  the  arbitrators  direct  by 

that  he  may  shew  that  the  award  in  fact  made  whom  the  costs  are  to  be  paid,  the  costs  not 

is  not  a  good  award  in  point  of  law.  Fishery,  being  within  the  submission.  Bargrave  v.  Ai- 

PimhUy,  1 1  East,  1 88.  kins,  3  Lev.  4 1 3,  Candler  v.  Fuller,  Willes,  62. 

((.')  This  position  seems  doubtful.  If  indeed  George  v.  Lovaley,  8  East,  15.     So  also  where 

an  award  directs  a  payment  to  a  stranger,  such  the  directions  as  to  costs  are  too  vasuc  and 

part  of  the  award  may  be  void,  and  the  other  uncertain  to  be  supported,  the  award  is 'bad 

part  remain  good,  because  the  parties  to  the  only  firo  ianto,  Addison  v.  Gray,  2  Wils.  299. 

award  arc  not  prejudiced,  thougn  no  payment  Fox  v.  Smith,  2  Wils.  267.    So  also  where  an 

be  made  to  the  strangen    Per  Saunders  arg,  arbitrator  awarded  a  sum  of  money  to  be  due. 

Pope  V.  Brett,  2  Saund.  293.    So  also  for  the  and  it  appeared  upon  the  face  of  the  award 

same  reason,  where  an  award  directs  a  'case  that  a  certain  part  of  the  supposed  debt  arose 

for  life  to  one  of  the  parties  with  remainder  from  an  illegal  transaction,  the  award  was  set 

to  a  stranger  in  fee.  Bretton  v.  Pratt,  Cro.  aside  pro  tanto,  Aubert  y.  Maze,  2  Bos.  &  Pul. 

Eliz.  758.  Also  if  any  thing  awarded  upon  is  571.     So  if  an  award  order  one  of  two  things 

out  of  ih'j  submission,  the  award  is  void  only  to  be  done  in  the  alternative,  and  either  of 

for  so  much ;  Webb  y.  Ingram,  Cro.  Jac.  664.  the  two  is  uncertain  or  imnosbible,  the  award 

Ingram  v.  Milnes^  8  East,  445.,  as  that  one  is  good,  and  the  party  is  bound  to  perform 

M  M   2 
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Bedell  And  thereupon  the  said  executors  of  Bedel  brought  a  writ 

Moor  in  error  ^^  error  upon  the  new  statute ;  and  the  said  exceptions  moved 

cited':  where  in  arrest  of  judgment  in  the  King's  Bench  were  moved  again; 

ia  ao  action  jmj  xh^  justices  of  the  Common  Pleas  and  barons  of  the  Ex- 

forming^^n*  chequer   agreed  as  to   them  with  the   judges  of   the  King's 

award,  two  Bench :  and  then  another  error  appearing  in  the  record  was  a»- 

breacbes  were  gigned,  which  was  not  moved  in  the  King^s  Bench,  and  that  was, 

of'them  apou  that  there  were  two  breaches  assigned  by  the  plaintiff,  one  of  the 

a  matter  not  refusal  to  make  the  said  release,  and  the  other  the  suinff  of  exe- 

Jli^'°3?®  *"""  cution  ;  and  as  to  the  release,  the  award  was  void,  and  by  con- 

bitrators  au-  '      ,  ,    .  ^.     i        .  i.     •    j  .      •  "^      /• 

thority  ;  and  sequence  damages  bemg  entirely  given,  the  judgment  given  for 

tbe  jnry  as-  those  damages  was  erroneous,  ana  it  appeared  that  the  said  re- 

damaref^nd  '^®se  was  out  of  the  (a)  submission ;  for  the  submission  was  of 

tbe  plaintiff  all  things  in  variance,  ult.  Nov.  24  El,  and  the  award  was,  that 

bad  judgment;  Bedel  should  release  to  Moor  all  demands  to  15  day  of  June 

erro^^brongbr  ^^^^  ^^  ■^^'  ^"^  ^^^  request  to  make  the  said  release  was  anno 
reversed  the  26  El.  and  SO  one  of  the  breaches  was  out  of  the  submission. 
judgoieut.S.C.  Acainst  which  it  was  objected,  that  it  is  true,  when  two  points 

f1  Leon.  170.         ®^..  jr  .•!•  jj  ^ 

Goidsb.  91.  ^i*^  pu^  1°  issue,  and  tor  one  no  action  lies,  and  damages  are  en- 

Jenk.  5f64.]  tirely  assessed,  it  is  erroneous,  because  both  are  directly  within 

(a)  Hob.  191.  the  charge  of  the  jury,  as  in  the  said  case,  of  breaking  of  the 

sbi  SbsUrL  <^lose  and  battery  of  his  servant;  but  in  the  said  case  between 

6S9. 640. 664.  Moor  and  Bedel,  the  defendant  in  the  action  on  the  case,  pleads 

s  Lev.  188.  Cr.  ^^^  astumpstl  modo  et  format  which  is  only  their  chaise,  and  it 

&  Cro.  217. 1  ^^^^^  be  intended  that  the  Court  directed  the  jury  as  to  damages 

Ro.  Ab.  th6.  for  that  breach  only  which  is  within  the  award  and  the  assumpsit: 

vuM  ^*^8a5.  ®"^  ^^*^  ^^^  depended  long  in  advisement ;  and  after  the  case 

Hntt.  9.  S9. 1  ^^^  ^^^"  often  argued  before  them,  and  upon  conference  amongst 

Brownl.  48.  i  themselves,  it  was  resolved  by  them  all,  that  it  should  be  intenoed 

Cb)5  ^  if«lf '  (''^  '^  ^®  "°^  specially  found)  that  (i)  damages  were  given  for  both 

a.Cr.  Jac.si5.  the  breaches,  and  therewith  agrees  (c)  Clifford's  case  aforesaid 

343.  Cr.  Car.  in  22  £1.  Dyer,  where  the  issue  was  joined  on  the  tenure,  and 

fc'TdCo^ios^*  damages  generally  assessed  extended  as  well  to  the  custody  of 

a.  10  Co.  130.  the  body  as  of  the  land ;  and  forasmuch  as  in  the  said  case  be- 

b.  1 1  Co.  45.  b.  twixt  Moor  and  (d)  Bedel,  one  of  the  breaches  was  out  of  the 

56.  a.  Dy.369  • 

370  pi.  56.  «  Bulst.  28.  1  Roll.  784.  Cr.  Jac.  104.  Hard.  166.  Styl.  399.  (d)  1  Roll.  14S,  f43,  t44, 
1^45. 1247.  258.  5  Co.  108.  a.  2  Roll.  Rep.  192.  Hardr.  399.  Wincb.  33.  Palm.  107.  S  BalsU-.  258. 1 
Roll.  Rep.  270.  437.  Bridgm.  58,  59. 

the  Other  of  them.    Simmonds  v.  Swmncy  1  where  one  entire  thing  is  awarded,  wfaidi  is 

Taunt.  549.      Wilmer   and    Oldfield^t   Case,  not  in  its  nature  divisible ;  for  in  the  first  case^ 

1  Leon.  304.    So  where  the  award  in  part  is  some  being  badly  awarded,  does  not  vitiate 

impossible,  it  is  good  for  the  remainder.  Rolle  the  residue ;  but  in  the  other  case,  there  can 

Arbit.  N.    pi.  €.    The  general  rule  b  that  be  no  apportionment,  and  conseqaently  the 

where,  as  in  the  above  cases,  the  matters  award  will  be  bad  m  ioio.  Bcwner  v.  CAaWltoa» 

awarded  are  distinct,  and  liot  the  one  depend-  5  East,  142.    Aurud  v.  SmUhy  i  Turn.  C  C. 

ing  on  tbe  other,  the  award  mav  be  good  as  to  123.    But  when  the  subject  is  dewlj  capable 

one  part,  and  void  as  to  the  other.  Lee  v.  El"  of  being  separated,  as  in  tne  case  of  an  award  of 

ih'fu,  1 2  Mod.  585.,  where  Powel,  J.,  observes,  a  release  to  the  time  of  the  mmkinff  the  award, 

that  the  rule  put  in  Osbome*s  Case  will  not  and  so  beyond  the  arbitrator's  authority,  such 

bold  of  the  extent  which  Coke  gives  it.    Vid.  award  is  void  only  for  the  time  between  tbe 

Simmonds  v.  Swahe,  1  Taimt.  M£L  But  where,  submission  and  the  award.    Pickerms  v.  Ifa^ 

as  in  Pope  v.  Jlrettt  2  Saund.  292.  by  the  nul-  son,  1  Black.  Rqp,  1117.  eonir^  Rdi.  Arbit 

lity  of  the  award  in  any  part,  one  of  the  par-  B.  pi.  4.  contrd,  Webb  y.  Ingram^  Cro.  Jac  633. 

ties  cannot  have  the  advantage  intended  him  and  vid.  LunUey  v.  Hutton^  Cro.  Jac  448.  So 

as  a  recompence  or  consideration  for  that  an  award  of  general  releases  on  a  spedal  r^ 

which  he  is  to  do  to  the  other,  the  award  is  void  ferenoe  is  good  for  the  matter  lelerred,  aad 

in  tbe  whole.    Vid,  Serjt.  Wms.  note  (i)  Pope  void  as  to  the  rest.    Pickering  t.  W§Uon,  wH 

V,  Brett,  2  Saund.  393.    There  is  also  a  (us-  sub,    Vid.  note  (a)  &mum*t  Cast^  Vol.  m* 

tinction  where  several  things  «re  wfrstdt^^wEA  ^^^  \S*\ « 
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submission,  as  it  was  resolved  bj  all  the  justices  and  barons,  the  (ayenk.Cent. 
judgment  given  in  the  King's  Bench  was  for  that  reason  re-  Hard!*4f7' 
versed  (d).  Cro.  Jac '  665. 
But  in  the  case  at  bar  it  was  unanimously  agreed  that  the  (a)  Resolved:  in 
judgment  was  well  given  by  the  Judges  of  the  Common  Pleas,  the  case  at 
and  that  it  ought  to  be  affirmed.     And  in  this  case  these  dif-  mVnHlTgood^" 
ferences  were  agreed.    1.  Between,  the  cases  in  which  two  things  forfulcrHmiecH 
are  directly  *put  in  issue,  or  obliquely  enquired  of  by  the  jury;  and  [  *  132  b.  ] 
the  case  at  bar,  where  there  is  but  one  thing  only,  tor  Jtdcr^  lecti  K^^^^^^^n.  . 
is  only  the  thing  for  which  damages  are  given,  and  for  the  testern  damages  are^ 
and  curtains  no  damages  were  assessed,  for  they  are  not  alledged  given ;  for  the 
positive^  but  expositive^  sc.  unum  {b)  fulcrum  lecti  (c)  Anglice  ;  and  *^"^ero  ■"<> 
the  exposition  extends  to  more  than  Jtdcrum  lecti  signifies,  and  damages  are 
therefore  all  the  residue  is  a  mere  nugation,  and  void,  as  a  thing  given,  for  they 
not  at  all  alleged;  and  by  the  statute  of  (d)  S6  E.  3.  c.  15.  it  is  ed^ °°iJi*"*gut 
enacted,  that  all  pleas  which  shall  be  pleaded,  &c.  be  pleaded,  expositivL 
shewed,  defended,  answered,  and  debated  in  the  English  tongue:  (j,)  cr.  Jac. 
(and  that  they  shall  be  entered  and  enrolled  in  Latin)  and  that  6^5. 
the  laws  and  customs  of  the  said  realm,  terms,  and  process  be  WHardre8  4. 
holden  and  kept  as  they  are,  and  have  been  before  these  days.  See  the  pre- 
And  it  was  resolved,  that  this  statute  as  to  the  first  was  intro-  hon's^EnSish 
ductive  of  a  new  law,  but  as  to  the  two  other  branches,  they  are  Lawyer,  as  to 
declarative  of  the  old,  for  of  old  time,  and  before  the  Conquest,  ♦•>«  words  in 
the  original  writs,  and  all  the  process  and  proceedings  upon  \l^^  ^^^^  *' 
them  were  entered  in  Latin,  and  infinite  records  before  this  time 
yet  extant,  are  entered  in  Latin  :  and  yet  for  the  better  illustra-  yf^^*  ^^' 
tion  of  the  truth,  a  deed,  English,  French,  or  Dutch,  &c  may  ^^  Dntdil&c. 
be  entered  either  in  a  plea,  or  special  verdict  (e)  {e)  41  E.  3. 16.  may  be  enter- 
tit.  Brief  &  Abatement  de  ceo,  Br.  49.  (the  book  at  large  being  ^f^aorriVl 
ill  printed)  in  a  Frcecipe  quod  reddcU,  the  writ  was,  Prcecipe  quod  verdict/ 
rcddatjllio  et  heire,  where  it  should  be  haredi  in  Latin,  and  for 
this  cause  the  writ  was  abated  ;  for  as  Shard,  Chief  Justice,  saith  /^p^  ru  «a.i 
in  ^9  ti*  3.  31.  a.  Latin  is  a  formal  language  to  put  in  writs,  &c.  b.  Cro.  El.  85. 
and  English  are  the  words  of  the  common  people;  and  yet  when  Dy.JS9.pl.3J. 
English  or  French  is  parcel  of  a  name,  there  it^hall  besuifered  \  coWeifa?* 
in  a  writ,  and  therefore  if  the  name  of  a  manor  be  A.  beside  K. 
he  may  demand  it  in  a  Prcecipe  by  that  name  in  English,  for 
perad venture  notwithstanding  the  name,  the  said  manor  lies  in 
K.  and  therefore  in  a  Prcecipe  if  he  should  say  in  Latin  h.juxta 
K.,  then  without  question  if  any  part  of  the  manor  should  extend 
into  K.  the  writ  would  ahate,  and  therewith  agree  (/)  44-  E.  3.  ^y  *^  ^  ^'  *^' 
12  b.  &  29  E.  3.  31.  a.     So  if  a  man's  surname  be  Fiiz-John,  (/)Fitz.  Br. 
he  may  be  so  named  in  a  writ;  for  if  he  should  be  named  in  a  574.  Br.  Brief 
writ,  Prcecipe  Willielmo  Jilio  Johannis,  it  would  be  a  good  plea  Brjefsi.*"' 
to  say  that  his  father  had  another  Christian  name,  as  Richard,  (f)  Co.  Lit.  5. 
&c.  and  so  abate  the  writ,  and  so  it  is  held  in  29  E.  3.  30.  b.  31.  ?-f*^  ®"®^ 
a.  (g)  40  E.  4.  22.  a.   44  E.  3.  12.  b.  &  13  a.    11  Ass.  p.  29. 

(d)  Here  the  second  breach  is  inito  own  6  T.  R.  162.,  and  it  seems  that  he  must  also 
nature  actionable,  which  distinguishes  this  case  set  out  a  translation.  It  is  certainly  necessary 
from  the  rule,  ante  note  (a)  p.  487.  that  an  indictment  for  forgery  should  contain 

(e)  In  an  action  for  a  libel  written  in  a  anEnglish  translation  ofthe  instrument  forged, 
foreign  language,  the  plaintiff  must  set  forth  Bex  v.  Goldstein,  3  Brod.  &  Bing,  801.  S.  C. 
the  fibel  in  the  original;  Zcnobio  v,  AiteH  Russ.&Ry.  C.  C.  R.  473. 
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(«)FH2.Br.  11  E.  3.  Estoppel  228.  {a)  10  E.4,  12.  a.  So  I  have  read  that 
165.    "^      °^*  one  Henry  bad  to  his  surname  In  the  Hall,  and  he  brought  a 

writ  by  that  name,  which  consisted  of  three  English  words,  et 
[  *  133  a.  ]  bene,  for  his  name  is  not  *Henricus  in  Atdd.     Vide  29  E.  8.  2.  a. 

So  that  brevia  tarn  originalia  quam  judicialia  patiuntur  Anglica 
nomina. 
Of  words  '2.  It  was  resolved,  that  words,  which  pass  under  the  name  of 

nnderU'^*  Latin  are  of  four  8orts(F).  1.  Good  Latin  allowed  by  gramma- 
name  of  Latin,  rians.  2.  Words  significant,  and  known  to  the  sages  of  the  law,  but 

not  allowed  by  grammarians,  nor  having  any  countenance  of 
Latin.  S.  In  what  cases  mala  grammatica  false  Latin,  or  no  Latin, 
and  yet  having  countenance  of  Latin,  shall  abate  or  destroy,  and 
wHere  not.  4*.  Words  insensible,  and  of  no  signification,  and 
which  have  not  any  countenance  of  Latin,  are  utterly  rejected. 
(A>  1  Sid.  98.  Of  the  fir^t  sorts  are  good  and  proper  (i)  Latin,  and  that  with- 
183. 5  Co.  ijfi.  jjm  question  is  within  the  stat.  of  85  E.  3.     Of  the  second  sort 

a.  8Co.  l.')9  b.  '  .  ,   ^  !•  »  •  •  tf 

Stil.  328. 358.  ^^^  messitagium^  tojtttm^  gardtnum^  oruera^  jampna^  maremtum^  qc. 
2  Vent.  173.  These  and  divers  other  of  the  same  nature  are  allowable,  not 
1  iTilst^  146  ^"'y  '"  pleading,  but  in  original  writs  also ;  for  these  words  are 
Hub.  191.  Cr!  known  to  the  law,  and  to  the  judges  thereof,  and  such  also  are 
Jac.  S07.  Cr.  within  the  said  act  of  36  E.  3.  And  so  in  other  sciences  it  is 
Car.33.  S8<).      frequent,  as  the  professors  of  the  civil  law  use,  reprisalia^  feuda^ 

shopa^  sollaria^  and  many  other,  the  like;  and  many  times  they  use 
to  explain  them  by  Anglice^  SfC.  as  soUaria^  Anglice  warehouses; 
and  the  physicians  use  this  barbarous  word  brothium^  for  broth, 
and  such  like.  Of  the  third  sort  are  false  Latin  or  incongruous 
Latin,  which  shall  abate  an  original  writ,  but  shall  not  make 
Fitzflfib.  3.  any  judicial  writ,  count,  pleading,  or  judgment  vicious  (for  false 
iSalit.  328.       Latin  shall  be  in  such  cases  amended)  a  muUo  fortiori  shall  not 

avoid  a  grant,  or  any  deed,  &c.  And  therefore  neither  false 
(c)  Co.  Lit.  Latin  nor  false  English  shall  make  void  a  (c)  grant  or  other 
304.  b.8  Co.  deed,  when  the  meaning  of  the  party  appears,  Mich.  S  &  4  Eliz. 
i<6!a.6Co.  ^"  ^^®  Common  Pleas,  Rot.  1350.  The  obligation  was  in  octets 
65.  b.Cr.  Car.  ginta  /i 6m,  with  condition  for  payment  of  40/.  and  although  this 
146, 147. 417.  word  octaginta  is  minus  Latinum^  yet  it  was  adjudged  a  good  ob- 
261. 603.  Noy  I'g^^'O"  ^^  octoginta  libris.  Nota  octingenf  is  800.  So  Mich.  44 
119.  .'3Kcb.  and  45  Eliz.  Rot.  1031.  in  the  Common  I^leas,  the  obligation 
ofi^H  h^'  ^^*  ^®^  ^^  septungenta  libris^  with  condition  for  the  payment  of 
19^20. 116. Cr.  three  hundred  and  fifty  pounds;  and  it  was  adjudged,  that  that 
Ki.  896.  septungenta  should  be  taken  for  septingen^^  i,  seven  hundred 

stvl^^^s^o  ^*  pounds.  So  in  9  H.  6.  7.  a.  an  obligation  of  wiginti  lihris  taken 
Moor  645!  864.  ^^^  vigiiiti  Ubrisy  and  9  H.  7.  16.  b.  and  2  H.  4.  8.  a.  ace.  Mich, 
Br.  Obiiga.  4.  H  Jacobi  Regis  in  the  Common  Pleas,  a  bill  was  made  in((/) 
Tl^*r^*i"'^^^*  English,  sc,  in  sewtene  pounds  which  was  false  English,  and  yet 
4);3.  Salk.  462.  adjudged  a  good  bill  or  seventeen  pounds,  tor  the  intent  01 
Comb.  477. 60.  the  parties  appeared.  Also  when  there  is  no  Latin  word  for  di- 
6m.  '       ^^^^  things,  as  for  a  stirrup,  but  a  feigned  word  stapedia:  and  so 

C  *  133  b.  1  ^^^  velvet  there  *is  no  Latin  word  for  it:  and  therefore  in  that 

case  it  may  be  said  in  pleadhig  two  or  three  virgatas  velvetu 
And  in  all  such  cases  where  it  is  no  Latin,  and  yet  is  significant, 
and  has  the  countenance  of  Latin,  it  is  wisely  done,  to  make  an 


(y)  By  Stat.  4  Geo.  2.  c.  26.  all  proceedings  in  Courts,  &c.  all  bonds,  &€•  «H»11  be  in  Ae 
English  tongue.  Vid.  note  (g),  Buckley  v.  Wood,  Vol.  n.  p.  294. 
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illustration  of  such  words,  to  add  (a)  Anglice,  as  in  the  said  case  C*)  ^  •[<>oes 
before^  Anglice  of  velvet;  4*  sic  de  similibusj  as  in  the  case  at  bar,  ctr.  554.  Cn 
operimentum^  Anglice  a  rug,  there  being  no  Latin  word  for  a  rue.  Jac.  129. 
And  these  are  also  within  the  said  act  of  36  £.  S.  Of  the  fourtn 
sort  are  insensible  words,  8cc  as  in  the  case  of  replevin  Pasch.  3(i  EL  . 
between  Thomas  Gawyn  atid  Sir  Edmond  Ludlow,  the  declara- 
tion was  of  divers  goods  and  chattels,  and  amongst  them  was 
viirium  ;  and  upon  issue  joined  the  jury  assessed  damages  en- 
tirely for  all.    And  it  was  resolved,  that  if  vitrium  be  a  word  in- 
sensible, and  of  no  signification,  then  damages  could  not  be  given 
for  it,  but  for  the  residue  only :  but  the  Court  did  strongly  in- 
cline, that  it  was  but  false  Latin  ;  for  vitrtim  is  Latin  for  glass, 
and  vitrium  has  countenance  of  Latin,  and  doth  sufficiently  as- 
certain  the  Court  that  he  intended  it  for  glass ;  and  so  quacunque 
via  data,  Gawyn  had  judgment  to  recover.     And  afterwards  by 
all  the  justices  in  the  case  at  bar  the  judgment  was  affirmed. 
Note  reader;  Multa  renascentur  qius  nunc  cecidere,  cadentque 

Q]ue  nunc  sunt  in  honore  vocabuluy  Sfc. 


READ  AND  REDMAN'S  CASE. 


Pasch.  10  Jac.  1.  in  C.  B. 


In  debt  brought  by  two  executors,  one  was  summoned  and  severed,  and  after-  Read  and 
wards  he  who  was  severed  died,  and  the  defendant  pleaded  it  in  abatement  ^^^m^^'* 
of  the  writ.    Held  the  writ  shall  not  abate.  PartX.-134i. 

Difference  between  writs  real  original  and  writs  real  judicial. 
Difference  in  real  writs  original  between  the  act  of  God  and  the  act  of  the 
party. 

Difference  between  real  actions  concerning  freehold  or  inheritance  without 
having  regard  to  survivor,  and  actions  merely  personal,  or  personal  and  in 
some  manner  mixt  with  the  realty. 

Note.  *  Summons  and  severance  are  always  before  appearance,  and  non- 
suit after,  where  the  severance  b  without  process.*  &c. 


In  debt  brought  by  two  executors,  one  was  summoned  and  sc-  15  Co.  32.  Co. 
veredi  and  afterwards  be  who  was  severed  died,  and  the  deliend-  El^s.^sfcrof 
ant  pleaded  it  in  abatement  of  the  writ  (a).    And  it  was  resolved,  Car.  420. 

(a)  By  Stat.  8  &  9  W.  3.  c.  11.  §  7.  "In  but  such  death  being  suggested  upon  the  re- 
all  actions,  if  there  be  two  or  more  plaintiiB  cord,  the  action  shall  proceed  at  the  suit  of 
or  defendants,  and  one  or  more  of  them  should  the  f^urviving  plaintiff  or  plaintiffs,  against  the 
die,  if  the  cause  of  such  action  shall  survive  to  surviving  defendant  or  defendants."  Vid.  Seijt. 
the  surviving  plaintiff  or  plaintiffs,  or  against  Wms.  note,  Underhill  y,  Devereux,  2  Saund. 
the  surviving  defendant  or  defendants,  the  78  1.  S  Tidd*8  Practice.  1171.  8th  edition, 
writ  or  action  shall  not  be  thereby  abated; 
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(a)Hntt.s7.  the  writ  should  not  abate  against  the  book  briefly  reported  ia 
(6?Cr*Car.  ^^  ^'  ^'  ^ '  •  ^^^^^^  ^^^  Reporter  saith  the  contrary.  Ter.  frin. 
574.583.589.  16  Reg.  ^c,  and  20  E.  3.  Account.  78.  the  executors  of  the  Earl 
1  Jones  45f.  of  Salisbury  brought  an  account,  and  one  was  summoned,  se- 
vered, and  afterwards  died,  and  the  writ  by  award  was  abated. 
But  for  the  better  understanding  of  the  true  reason  of  the  law  in 
Difference  be-  this  case  and  the  like,  these  differences  are  to  be  observed.  The 
tween  writs  first  is  bctwixt  writs  (a)  real  original,  and  writs  real  judicial, 
and  wriu°real  ^^^  ^^  ^^^  (*)  Coparceners  bring  a  real  action,  and  one  is  sum- 
judicial,  moned  and  severed,  and  afterwards  dies  having  issue  or  no 

issue,  the  writ  shall  abate.  So  if  two  joint- tenants  bring  an  as- 
(c)  11  Co.  5.  b.  gi2e  or  other  original  or  real  action,  and  one  is  summoned  and 
Rep.  S4. 77. 7  severed,  and  he  who  is  summoned  and  severed  dies,  the  writ  shall 
E.  s.  s;8.  36.  abate,  although  the  thing  in  demand  shall  survive;  for  a  man  in 
H  b  ifdi"*  78  *  ^^^^  action  shall  never  recover  upon  a  writ  either  false  in  words, 
199.  Yeiv.7i.  OT  (c)  unapt  for  his  case ;  because  he  may  have  another  writ  true 
148.  Palm.  nnd  apt  also,  neither  shall  a  man  recover  a  moiety,  where  he  may 
70*  iSl^Cro*^*  ^^^^  *"  original  writ  to  recover  the  whole ;  and  sometimes  by 
Car.  575.  Cro.  the  act  of  God  subsequent  the  words  of  the  writ  well  brought 
[  *  134  b.  ]  become  false  or  unapt  for  his  case,  and  in  such  cases  *  the  writ 
£i.  335. 1  shall  abate ;  and  therewith  agree  5  E.  3. 3.  in  a  writ  ofAiel^  John 

f  sTd!'/^*.      ^^  Hatton's  case,  38  E.  3.  S5.  b.    37  H.  6.  J 1.  b.  19  R.  2.  Brief 

923.  Vide  38  E.  3.  43.     But  if  two  coparceners  bring  a  Sci.fa. 
which  is  a  judicial  writ  upon  a  fine  levied,  8cc.  and  one  coparce- 
ner is  summoned  and  severed,  and  dies  without  issue,  the  judicial 
writ*  shall  not  abate:  the  same  law  in  case  of  two  joint-tenants; 
but  if  the  coparcener  who  dies  has  issue,  then  the  writ  shall 
abate,  as  it  is  adjudged  in  42  E.  3.  2.  &  8.    Vide  32  E.  3.    Brief 
Difference  in     299,    19  E.  3.  ibid.  258.     The  second  difference  is  in  real  writs 
"^rlrb^w"'    ^**'g^"ftlj  where  he  who  is  summoned  and  severed  dies,  which  is 
the  act  of  God    the  act  of  God  by  which  the  writ  is  abated,  and  taking  of  hos- 
and  the  act  of   band,  or  entry  into  the  land  by  him  who  is  summoned  and  se- 
the  party.         vered,  which  shall  not  abate  the  writ,  for  these  are  the  acts  of 

him  who  is  summoned  and  severed,  and  the  writ  by  such  acts 

(where  there  is  not  any  summons  and  severance)  becomes  only 

Difference  be-    abateable;  and  therewith  agrees  39  E.  3.  16.     The  third  differ- 

tween  real  ac-    gp^,g  jg  between  real  actions  concerning  freehold  or  inheritance 
lions  concern*  •      r  -j        -.i.      -.  i.      •  j^  •  i      .• 

inf(  ft^hold  or  ^^  ^^  aforesaid,  without  having  regard  to  survivor,  and  actions 

inheritance,  merely  personal,  or  personal  and  in  some  manner  mixt  with  the 

ine*reffard*t'  ''^^l^yj  '"  which  chattels  or  entire  things  are  demanded :  there 

survivor  and  'f  one  plaintiff  be  summoned  and  severed,  his  death  (where  the 

actions  merely  entire  thing  survives  to  the  other)  shall  not  abate  the  writ.    As 

Snai  Md  ^"  *  ^^^^  °**  ^«^^  ^f  ^^®  '^y  37  H.  6.  11.  88  E.  3.  35,  36,  &c 
in  some  man-  Vide  50  E.  S.  7-  SO  E.  3.  14.  38  E.  3.  36.  1  H.  5.  12.  9  H. 
ner  mixt  with  6.  30,  56.  7  E.  3.  364.  1 7  E.  3. 1 1.  tit.  Brief  665.  38  E.  3. 48. 
thereaity.  T.  17  E.  3.  1 1.  F. N.  B.  35-  3 H.  5.  4.  Qua.  imp.  71.  10  El. 
<«/)  7  Co.  «6.  b.  Dy.  272.  And  in  such  case  of  (d)  Quare  impedit  in  sope  case 
LiM^Qs  ^^'  ^^^  death  of  one  of  the  plaintiffs  shall  not  abate  the  writ  without 
Daiiison  7.  ^"J  severance,  sc.  where  otherwise  the  plaintiff  who  survives  will 
F.N.B.  :55.  L.    be  without  remedy,  &c.  as  upon  a  plenarty  and  six  months  past, 

or  thai  lapse  will  incur,  which  reason  peradventure  will  reconcile 
all  the  books  aforesaid,  which  prima  facie  seem  to  disagree ;  and 
that  is  the  reason  given  in  some  of  the  said  books,  as  in  38  £•  S. 
^6.    9  H.  6.  30,  &c.     That  otherwise  the  wrong  done  to  Uie 
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plaintifF  will  be  unpunished,  or  otherwise  the  lapse  will  incur 
&c.  and  peradventure  such  wrong  will  turn  to  the  disinheritance 
of  the  survivor  for  ever;  as  if  two  purchase  an  advowson  in  fee^ 
and  a  stranger  usurps,  and  they  bring  a  Quare  impeditj  and  the 
six:  (a)  months  pass,  and  afterwards  one  of  them  dies,  if  in  this  (a)  t  Roll. 585. 
case  the  writ  should  abate  by  the  act  of  God,  the  survivor  would 
be  disinherited  of  the  advowson  for  ever :  but  when  after  the 
death  of  one  of  the  plaintiffs,  the  survivor  may  have  a  new  writ 
without  any  prejudice  to   him,   there  you  will  find  in  some  of 
the  said  books,  that  the  writ  has  been  abated :  but  without  ques- 
tion if  one  of  the  plaintiffs  in  a  Quare  impedit  be  (6)  severed  and  ^^^  ^®'^'  ^^• 
dies,  *  the  writ  shall  not  abate.    In  a  writ  of  {c)  Detinue  of  char-  r*#  ]  35  ^  -i 
ters  brought  by  three  coparceners.    Vide  19  E.  3.  Severance  14.  (c)Co.  liu 
20  H.  6. 45.  2  E.  3.   Severance  19'     In  a  writ  of  debt  by  exe-  S86.  b. 
cutors,  which  is  the  case  now  in  question,   5  E.  2.    Brief  802* 
16  E.  2.    Executors  UK    3H.  ?•].     For  there   the  debt  de- 
manded is  entire  an^i  survives ;  but  in  these  cases  if  one  plaintiff 
dies  without  severance  the  writ  shall  abate.  Vide  2  R.  3.  1.  Vide 
37  H.  6.  16.    In  48  E.  3.  32.     Two  bring  a  writ  of  warranty  of 
charters,  &c.  and  the  one  dies,  the  writ  shall  abate,  for  that  is 
an  original;  but  in  a  Quid  juris  clamat  by  two,  and  one  of  them 
dies,  tne  writ  shall  not  abate,  for  that  is  a  judicial  writ,  48  £.  3. 
32.     And  regularly  in  all  judicial  writs  in  personal  actions,  the 
death  of  one  of  the  plaintiffs  shall  not  abate  the  writ,   41  E.  3. 
Execution  38.    1 1  R.  2.    Brief  638.    Vide  25  K  3.  38.  b.  &  18 
H.  6.  2.    Vide  20  E.  3.    Severance  17.  that  summons  and  sever- 
ance lies  not  in  Quid  juris  clamat,  but  the  {i)  nonsuit  of  one  is  (d)  Co.  lit. 
the  nonsuit  of  both,  for  the   tenant  shall  not  be  put  to  attorn  ^^^*  ^ 
to  one  only.    Another  difference  is  between  writs  in  which  some- 
thing is  to  be  recovered,  and  writs  in  which  nothing  is  to  be  re- 
covered, but  are  to  discharge  the  plaintiff  only  of  a  burden  :  and  Comb.  S65. 
therefore  in  a  writ  of  error  the  death  ofoneof  the  plaintiffs  shall  ^^* 
abate  the  writ  (b),  3  H.  7.  1.    2  R.  3.  1.  a.    19  Ass.  p.  7.  &  44 
E.  3.    Brief  584.     But  in  [e)  Audita  querela,  which  is  also  an  ^*25^  ^*' 
original,  the  death  of  one  of  the  plaintiffs,  or  of  one  of  the  de-  (/)  Co.Lit 
fendants  shall  not  abate  the  writ,   ^  R-  3.  1.  11  R.  2.  Brief  638.  i59. 6  Co.  S5. 
because  he  is  to  recover  nothing,  but  only  to  discharge  himself  JrCr.EI.448. 
of  a  burden  and  charge  (c).     And  fbf  tliis  reason  the  nonsuit  of  (^)  co.  lit. 
one  is  not  the  nonsuit  (f)oi  the  other  in  Audita  querela  i  but  i^*  b. 
there  shall  be  summons  and  severance^  i6  E.  3.  Severance  23. 
Nota  reader,  summons  and  severance  is  always  before  appear-  Note,  sum- 
ance,  and  (g)  nonsuit  after  appearance,  where  the  severance  is  ""*"•  *"^  ^^ 

without  process,  &c.  38  E.  3.  9*   26  Ass.  p.  35.  always  before 

appearance, and  nonsait  after,  where  the  severance  is  withont  process,  ^c. 


(b)  Now  by  stat.  8  &  9  W.  5.  ell.  J  7.,        (c)  Vid.  ace.  Leigh  v.  Bargany,  Cro.  Jac 
which  has  been  held  to  apply  to  writs  of  error,    19.  Spenser  v.  Woodward^  Yeiv.  209.  Middle^ 
nhe  writ  does  not  abate  bv  the  death  of  one  of    ton  v.  CrofU,  Andrews^  57. 
several  plaintiffi.  Vid.  stldd's  Practice,  1830. 
8th  edition. 
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RICHARD  SMITH'S  CASE. 


Trm.  11  Jac.  1.  in  C.  B.  which  Plea  began  Hil  7  Jac.  1  Rot.  1231. 


SMltS 
V. 

Thomas^ 
Bishop  op 

PBTBR  BO- 
ROUGH AMD 
OTHERS. 

PartX.-135b. 


Resolybd.  1.  None  shall  have  a  quote  impedit  pngteniare  ad  medietatem  eak- 
skg,  but  only  when  there  are  two  several  patrons,  and  two  several  incum- 
bents of  the  church,  within  one  and  the  same  town. 
If  in  quare  impedit,  the  plaintiff  declares  that  W.  T.  yna  seised  of  a  minor 
ad  quod  advocatio  medietatis,  &c.  periinmi,  et  adhuc  pertinet,  &c.  it  implies 
two  several  patrons,  and  two  incumbents. 

When  the  register  gives  a  writ  for  the  whole,  it  is  a  sufficient  warrant  to 
bring  it  for  any  part,  if  the  case  will  warrant  it. 


Resolved  1.: 
none  shall  have 
a  quare  impe* 
dii  prtneniare 
ad  midUtatem 
eccUtue,  bat 
only  when 
there  are  two 
several  pa- 
trons and  two 
several  incam- 
bents  of  the 
church,  within 
one  and  the 
same  town, 

Co.  lit.  17, 18. 
a. 


[•  136  a.] 


Richard  Smith,  administrator  of  Gregory  Backhouse,  was  plain- 
tiff in  a  Quare  impedit  against  Thomas  Bishop  of  Peterborough, 
Thomas  Abbot  and  Hugh  Lloyd,  Clerk ;  and  the  writ  and  count 
WBsde  placito  quod  permittat  ipsum  Rich*  prcesentare  idaneam per- 
sonam ad  medietatem  eccV  de  Woodford  in  toni  NorthamptotC  qua 
vacat  Sf  ad  svam  spectat  donationem^  and  in  this  case  after  many 
arguments  at  bar,  and  now  this  term  at  the  bench,  divers  points 
were  resolved.  1.  That  none  should  have  a  Qttare  impedit  pra- 
sentare  ad  medietatem  eccP  but  when  there  are  two  several  pa- 
trons, and  two  several  incumbents  of  the  church  within  one  and 
the  same  town,  so  that  one  patron  has  a  distinct  and  separate  ad- 
vowson  of  one  half  of  the  church,  and  his  incumbent  has  a  dis- 
tinct and  separatehalfpartbyitselfof  the  tithes  and  other  ecclesias- 
tical profits  in  tlie  same  town,  and  so  has  the  other  patron  and  his 
incumhentmutatismtitandis;  and  in  that  case  the  advowson  and  the 
church  are  severed  in  right  and  in  possession :  but  when  there  is 
but  one  incumbent,  although  the  advowson  be  divided  and  severed 
into  several  hands,  yet  there  shall  never  be  Quare  impedit  pro- 
sentare  ad  medietatem  seu  tertiam  partem  ecclesiiSj  S^c.  and  the  rea- 
son of  this  difference  is  manifest,  for  every  Quare  impedit  is  in 
the  possession,  and  respects  the  church  which  belongs  to  the  in- 
cumbent :  and  therefore  in  the  writ  of  Qirnre  impedit^  id  est^  quod 
permittat  ipsum  prasentare  ad  ecclesiam  de  W.  and  thereby  it  ap- 
pears that  the  state  and  quality  of  the  church  directs  the  Quare 
impedit :  and  therefore  when  the  church  is  not  severed,  but  there 
is  but  one  incumbent,  one  church,  one  cure,  it  is  not  possible 
that  in  respect  of  the  *  severalty  of  the  advowson,  that  any  Qwl, 
imp.  should  be  brought  ad  medietatem^  Sfc.  eccV  /  for  there  is  not 
any  moiety  in  the  church,  but  that  is  entire ;  but  he  who  pre- 
sents has  a  moiety,  &c.  in  the  advowson :  and  therefore  when  at 


136  a. — is6b.  RICHARD  smith's  CASE.  497 

the  beginning  of  the  foundation  of  the  church,  one  and  the  same 

church  of  one  and  the  same  town  was  divided  and  severed  in 

two  parts,  and  the  advowson  of  the  one  part  allotted  to  one,  and  of 

the  other  part  to  the  other;  and  that  there  should  be  two  {a)  se-  (a)t  Jones 

verfll  incumbents,  one  de  una  medietate  eccFj  and  the  other  de  ^^' 

alia  medietate  eccF^  and  one  part  of  the  town  should  go  to  one, 

and  the  other  to  the  other ;  there  when  one  patron  presents  to 

the  moiety  of  the  church,  and  is  disturbed,  he  may  well  have  a 

Qua,  imp.  quod  permittat  ipsum  present  are  ad  (i)  medietatem  eccP^  (*)  F.N.B.  33. 

for  in  truth  the  incumbent  shall  have  but  the  moiety  of  the  church,  *' 

and  not  the  whole  church,  nor  the  whole  profits  of  the  church, 

nor  the  whole  cure  of  souls.     But  the  writ  of  right  of  advowson 

is  brought  to  recover  the  advowson,  and  the  writ  is  Pracipequod 

reddat  advocationem  eccV^  and  therefore  the  estate  and  quality  of 

the  advowson,  and  not  of  the  church,  shall  direct  that  writ;  for 

the  incumbent  of  the  church  shall  not  be  removed  by  that  writ, 

for  advocatio  belongs  to  the  patron,  and  ecclesia  to  the  incum«  ' 

bent;  and  therefore  it  was  utterly  denied,  that  if  a  consolidation 

is  made  of  three  advowsons,  so  that  all  make  but  one  incumbent 

and  one  church,  in  that  case  although  the  advowsons  are  several 

to  present  by  turns,  yet  the  Qt/a  imp.  shall  be  in  such  case  priE'  (0  1  Jones 

sentare  ad  eccF^  for  now  upon  the  matter  it  is  but  one  church  and  ^^' 

one  incumbent  (c),  Vide  F.  N.  B.  39.  f.  g.    5  H.  7.  8.  a.     And  it  If  In^iiareun- 

was  objected,  that  admitting  that  in  such  case  as  has  been  put,  fSf  j^j^^^ 

sc.  where  there  are  two  separate  incumbents,  that  the  Qua.  imp.  that  W.T. 

should  be  inix\ntQ\nM[e  de  medietate  eccV^  yet  such  special  case  wasteisedofa 

ought  to  be  set  forth  in  the  count,  or  else  it  should  not  be  in-  ^^^^^^ 

tended,  and  no  such  special  matter  is  alleged  in  the  count  in  the  dietatu^  ifc* 

case  at  bar.     To  which  it  was  answered  and  resolved,  that  the  p^ftinuU/xt 

count  in  the  case  at  bar  was  sufficient  to  ascertain  the  court,  that  Mvmlpa? 

there  were  two  {d)  patrons  and  two  incumbents:  for  the  count  tronsand  two 

was,  that  one  William  ThorleyyttiV  seisitus  de  manerio  de  Thor^  iacnmbents. 

leys  in  coni  prced^^  ad  quod  advocatio  medietatis  eccF  prced\  S^c. 

pettinuit  Sf  adhuc  pertinet,  in  dominico  sua  ut  defeodo^  Sfc.    And 

always  one  is  said  to  be  seised  de  ddvocatione  medietatis,  when 

there  are  two  several  patrons;  and  so  Prisot  held  in  {e)  33  H.  6.  /^  d^^^  ^^ 

1 1.  b.  in  Sir  Edward  OdingsePs  case:  and  therefore  in  the  case  87.  t48. 

at  bar,  when  the  plaintiff  declares,  that  William  Thorley  was  ^^-S^'  ^^}J' 

seised  de  advocatione  medietatis,  it  implies  two  several  patrons  and  |,|  |>y^  ^99^  p|[ 

two  incumbents,  for  there  the  advowson  and  the  church  are  se-  3f.  Moorier. 

vered  in  right  and  in  possession.  {/)  14  H.  6.  15.  h.  per  Newton  Pl\^J?f'f:^ 

ace  F.  N.  B.  31.  b.    in  31  E.  1.  (g)  Droit  68,  69.  it  appears  that  17.  b. 

a  man  shall  have  a  writ  of  right  de  medietate  advocationis,  where  (f)Co.  Litis. 

the  advowson  is  parted  betwixt  two  coparceners,*  and  one  is  dis-  [  *  136  b.  ] 

turbcd  by  a  stranger  :  but  a  writ  of  right  de  advocatione  medie^  "g^^*^**** 

talis  ecclesia  lies  where  two  several  patrons  present  two  several  (A)  f.N.B.  33. 

parsons  to  one  church,  as  there  are  in  some  churches  two  parsons,  •• 

against  the  opinion  of  Finchden  in  45  E.  3.    Fines  41.   Vide  45  WP-N.B.30. 

t.  3.  12  b.   17  E.  3.  38.  b.  Poining's  case.   Vide  17  E.  2.  Dower 

1 63.  a  writ  of  Dower  de  tertid  parte  advocationis.  Vide  {h)  F.  N.  B. 

33.  (1)  when  a  parson   sues  in   the  Spiritual  Court  for  tithes 

amounting  to  a  fourth  part  of  the  value  of  the  church,  against 

the  parson  of  anotlier  parish,  that  parson  who  is  so  sued  may 

have  a  prohibition  called  Indtcavit,  to  the  ecclesiastical  Judge  and 
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to  die  ^ntft  and  dien  the  patroo  of  the  pmraoo  so  prohibited 
mmf  hove  a,  writ  of  right  de  mdoocatkme  decimarum  S  partis  ecde^ 
sue  deS.vd4  partis  :  but  that  writ  is  given  bj  the  staL  of  W.  8. 
€.  5.  vars.  jEaau  l^.38E.d.lS.  SI  H.  6.  14.  and  the  &Ut  of 
jhtieaUClmc.%.m^CdmfamcismJeqgb^  D.& 

Stnd:  c  io.  £  108.    Ficfe  4  E.  d.  V,  29.    7E.S.42.    8E.S.49. 
9ELS.4S.  2H.7.1S.    lftE.4.1d.  FM<f  Roister  29.  b.  Pro- 
ape  qmad  rediat  adoaeaiumem  wudietatis  eedesue  deS.  velS  partis 
and  F.  N.  Bw  da    31  E.  1.   Droit  68,  69.    22  Ass.  p.  S3,  where 
there  are  three  par«MM  of  one  church,  and  one  io  a  Quare  imp. 
declared  pnesaiare  ad  wudietattMj  where  it  shoald  be  ad  taiiam 
pmrtesSj  and  the  writ  abated,  which  proves  that  in  such  special 
esse  a  QMre  nap.  lies  jm^eKiitonr  ad  ssedictatewi,  or  S  partem ;  7 
E.3.S£7.   SIL3.42K   33  E.  S.  Qs.  nii|p.  169.    14  H.  6.  13.  5 
EL  ?•  &  and  therewith  ames  the  Book  of  Entries  477.  tit  Quare 
imp.  diviswme  portiom\  Stich.    S8  H.  6.    Rot.  469.    a    writ   of 
(m)  Dr. 7S.  pL   QfMoreiwKp.  wn pnesettiare  ad2pari€S ecdesiit.  Fide  6  E.  6. 78. {a) 
**•  ^^y-^**     Dyer  the  Lord  Windsor's  case.     And  it  was  objected,  that  there 
^  was  not  an  J  writ  in  the  Regiiter  of  any  Qfiare  imp.  pneseniare 

ad  ssedietatem  sesk  tertiam  partem  ecdesiit^  but  ou\y  ad  eccUsiam. 
Whatht  rv  To  which  it  was  answered  and  reaolTed,  that  when  the  Register 
IJ^^S^  ^  giTes  a  writ  fiur  the  whoic^  it  is  a  sufficient  warrant  to  bring  it  for 
whale,  'tt'm  •  any  part,  if  the  case  will  warrant  it,  and  the  latter  part  of  the 
■■Aoe^war-  opinion  of  Prisot  in  (6)  33  H.  &  1 1.  b.  was  denied,  sc,  that  when 
i?for»piirt.  ^'^^^  *^  ^""^  patrons  and  two  incumbents  of  one  and  the  same 
if  tke  OK  wa  church,  so  that  the  diurch  iuelf  is  divided  iqto  moieties,  that 
'^        there  a  Quare  ' 


—  ,.^      ____^  ^     -  —  _^  ^  — 

and  many  authoritks  in  law  are  against  it,  as  appears  before : 
^^C^  I^   but  I  conceiTe^  that  in  such  case  Uie  patron  de  advocaf  me^t 


17.  b.  MoM^       may  have  a  Qn^  nap'  preatnf 


^kmti^^^      him  it  is  one  church.    And  so  the  plaintiff  may  have,  as  I  con- 

ceive  a  writ  in  the  one  form  or  in  the  other  (a)  ;  and  therewith 
agrees  Windsor^s  case  in  the  5  Part  of  my  Rep.  f.  102.  where 
the  account  was  de  advoeaf  3  partis^  and  yet  the  writ  was  ad  a- 
€&sf  ,  and  not  adSparteau  And  so  you  will  the  better  understand 
the  reason  of  your  books,  and  thereby  attain  the  true  sense  and 
judgment  of  the  law.  And  afterwards  jud^nnent  was  given,  that 
the  writ  was  good,  and  the  defendant  ruled  to  answer  over,  and 

[  *  IS7  a.  ]  so  be  did     Fide  Trin.  14  EL  *  Rot.l06a  Pasch.  37  Eliz.  Rot. 

U)5  C^  102.     1226.  Sir  Thomas  (c)  Stanhope's  case.  PascA.  41  Eliz.  Bat.  S36. 

M  4  Co  75.      '^^  ^'^^  ^^  ^^  church  of  (d)  Darsfield,  where  such  a  writ  of 

Quare  impedit  as  this  is  in  the  principal  case^  sc.  quod  pertmttat 
pmsentare  idoneam  personam  ad  medietatem  ecclesue  de  Dan- 
afield  was,    upon  demurrer   and  solemn  argumentf    adjudged 
maintainable. 


(a)  Vid.  WmdkoM  r.  Bishop  of  Norwidk,    Watsoo's  Clerg.  Law.  S50.  &  Tid.  note  (a> 
1  Brownl.  165^  where  it  is  said  thiU  the  count    Wmdtof^s  Cote,  VoL  ui.  p,  209. 
mutt  be  to  the  mokty  of  the  church.    Vid. 
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CASES  UPON  THE  STATUTE  AND 
COMMISSIONS  OF  SEWERS. 


THE  CASE  OF  CHESTER  MILL  UPON  THE 

RIVER  OF  DEE. 

Pasch.  7  Jacobi  1. 


Thi  Stat,  of  Magna  Charta,  quod  omnet  kidtlU  dtponanhtr  de  e€rtero  pemhu  Tbb  Casb  ov 
per  Thametiam,  &c  extends  only  to  open  wears  for  taking  fish ;  the  first  iJ^^^JUT^^^, 
Stat,  which  extends  to  abating  mills,  mill-stanks,  &c  is  25  E.  3.  cap.  4.         part  X.-157  h. 
The  statutes  85  £.  3.,  and  1  H.  4.  remain  in  force,  and  the  authority  given  by 
the  commissioners  of  sewers,  does  not  extend  to  mills,  mill-stanks,  causeys, 
&C.  erected  before  the  reign  of  Ed.  I.  unless  they  had  been  raised  and  ex- 
alted beyond  their  former  altitude,  and  therefore  made  more  prejudicial ; 
in  which  case  they  are  not  to  be  thrown  down,  but  to  be  reformed  by  the 
abatement  of  the  excess  and  inhancement  only.  S.  C.  13  Rep.  55. 


A  Causey  or  mill-stank  of  stone  in  the  river  of  Dee  and  city  of  qoIu^** 
Chester,  before  the  reign  of  King  E.  1.  was  made  and  erected,  Com.  Dig! 
for  the  necessary  maintenance  of  certain  mills,  some  of  the  Sewers. 
King's,  others  of  the  subject,  which  stood  at  the  end  of  the  said  g^'ers^ 
causey ;  and  now  of  late  a  certain  decree  was  made  by  certain 
Commissioners  of  Sewers  fo^  a  breach  to  be  made  by  ten  rods 
in  length  in  the  said  causey,  which  causey  (as  it  was  admitted  by 
both  sides)  was  erected  before  the  reign  of  King  E.  1.  and  so 
hath  continued  until  this  day,  without  any  exaltation  or  inhance- 
ment.    And  if  by  any  decree  of  the  Commissioners,  by  force  of 
any  statute,  any  breach  might  be  made  in  this  causev,  was  the 
Question,  which  was  referred  by  letters  of  the  Lords  of  the  Privy 
Council  *to  the  two  Chief  Justices  and  the  Chief  Baron ;  and  I*  198  a.  ] 
upon  hearing  of  counsel  learned  divers  days,  and  ffood  considera-  («)  13  Co.  S5. 

tion  had  in  the  time  of  the  last  vacation  of  all  the  statutes  con-  t}Sf\^:^ 

1  «.  .1  ^11  i4Uiu  Lieci. 

cernmg  sewers,  and  upon  conference  had  amongst  themselves,  S58. 

it  was  resolved  as  follows.  1.  Where  it  is  provided  by  the  statute  ^he  stat.  Ma«- 

of  Magna  Charta(a\  Quod  omnes  Indelli  deponaniur  de  aetero  naCharu,cap. 

penitus  per  Thamesiam  Sf  Medetxieyam^  et  per  tof  AngV  nisi  per.  ^«  ^^^^^  p«>- 

costeram  mariSi  it  was  resolved,  that  this  statute  extends  only  to  ]i„2«  wJdSf 

dtponantur  de  emttro  penihu  per  ThamesioMy  tfc  extends  only  to  open  wears  for  taking  fish ;  the 
rst  Stat,  which  extends  to  abating  mills,  mill-stanks,  &c.  is  S5  £•  3.  c.  4. 


^ 
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kidel,  I.  open  wears  for  taking  of  fish ;  but  the  first  statute  which 
extends  to  the  putting  down  or  abating  of  any  mills,  millstanks 
(a)  15  Co.  35.  and  causeys,  was  the  statute  of  («)  25  E.  S.  c.  4.  which  act  ap- 
points such  only  to  be  put  down  or  abated,  which  were  levied  or 
erected  in  the  reign  of  King  E.  1.  or  after;  but  by  the  statute 
(fr)  15  Co.  36.     made  {b)  1  an.  H.  4.  c.  12.  upon  complaint  in  Parliament  of  great 

damages  which  had  happened  by  the  outrageous  inhansing  of 
mills,  mill-stanks,  and  other  impediments  made  and  erected  be- 
fore the  reign  of  King  E.  1.  the  said  ancient  mills  and  mill-stanks 
(c)  13  Co.  36.     were  appointed  by  act  then  made  to  be  surveyed,  and  such  as 

were  found  much  inhansed  to  be  corrected  add  amended ;  saving 
(1)18  Co.  56.  Always  reasonable  substance  of  such  mills,  mill-stanks,  wears,  &c. 
^r.  Jac.  356.  SO  in  old  time  made  and  levied ;  none  of  which  acts  extend  to 
8  BuUtr.  197.  ^hg  ^ase  in  question,  for  this  causey,  &c.  was  erected  before  the 
140.  a.  CallU  *  T^ign  of  King  E.  1.  and  was  never  exalted  or  inhansed  after  the 
Lect.  f.  1.5  erection  thereof:  and  the  statute  of  (c)  12  E.  4.  c.  7.  confirms 
Co.  99.  b.  gji  ^j^Q  ggj J  ^^jg  mjj  [jy  them  ^^e  generality  of  the  said  act  of 

The  sut  25.  Magna  Charta  is  restrained,  as  by  the  said  act  appears.  And 
TOlnu^the  *^  by  the  statute  of{d)  25  H.  8.  c.  5.  none  of  the  said  acts  (as  to 
manner,  form,  the  point  in  question)  is  repealed :  for  first,  the  same  act  appoints 
tenor,  and  ef  the  manner,  form,  tenor,  and  effect  of  the  commission  of  sewers, 
commission.       ^7  which  power  and  authority  is  given  to  th^  Commissioners  to 

survey  walls,  &c.  sewers,  causeys,  &c.  mills,  8cc.  and  them  to 
correct,  repair,  amend,  '*  put  down  or  reform,  as  cause  shall  re- 
quire, according  to  their  wisdoms  and  discretions ;  and  therein 
as  well  to  ordain  and  do,  after  the  form,  tenor,  and  efiect  of  all 
and  singular  the  statutes  and  ordinances  made  before  the  first  of 
March  anno  23  H.  8.  as  also  to  enquire  by  the  oaths  of  honest 
and  lawful  men,  8cc.  through  whose  defaults  the  said  hurts  and 
(<)Co.  Lit.        damages  have  happened,  &c."  By  which  it  appears,  that  the  (e) 
W.b.  5Co.      discretion  of  the  Commissioners  was  limited,  sc.  to  proceed  ac- 
i4o!a.4  Inst,     cording  to  the  statutes  and  ordinances  before  made;  and  then  all 
41.  Hard.  146.    the  subsequent  clauses,  "  and  also  to  reform,  repair,  and  amend 
s  Buist  197^*     the  said  walls,"  &c.  by  force  of  this  word  (said)  have  relation  to 
198.  Hob.  158«  the  precedent  purview  of  the  act :  ^*  and  further,  to  reform, 
Cailis  L«ct.       amend,  prostrate  and  overthrow  all  such  mills,  8cc  and  other 
^^^*  impediments  and  annoyances  (aforesaid)  as  shall  be  found  by  in- 

quisition, or  by  your  survey  and  discretion  to  be  excessive  and 
hurtftil :"  (a)  which  word  (aforesaid)  refers  this  clause  also  to  the 
precedent  purview,  sc*  such  impediments  and  annoyances  as  are 
[•  138  b.  1  <^^°st  the  statutes  and  ordinances  before  made*    ^Also  it  is 

ftirther  enacted  by  the  said  act,  <^  that  all  and  every  statute,  act 

and  ordinance  heretofore  made  concerning  the  premises,  or  any 

of  them,  not  being  contrary  to  this  present  act,  nor  heretofore 

repealed,  shall  from  henceforth  stand  and  be  good  and  efiectoil 

iUitea  138.  a/    ^^^  ever.''     But  the  said  acts  of  {/)  25  E.  3.  and  1  H.  4.  are  not 

{g)  11  Co.  6S.    contrary  to  any  clause  of  this  act,  nor  were  repealed  before.  And 

*'  always  such  (g)  construction  ought  to  be  made,  that  one  part  of 

(a)  The  commissioners  cannot  erect  a  turn-  for  finding  an  expedient  how  a  thing  erected 

bling  bay  to  prevent  an  inconvenience  occa-  for  a  private  benefit  may  be  continued,  and 

uoned  by  a  private  lock,  and  a  lock  to  prevent  yet  be  no  nuisance ;  tbeir  business  is  to  abate 

the  damage  the  tumbling  bay  would  occasion  the  nuisance.  Reg,  v.  InhabitanU  of  Wetikdm^ 

to  the  navigation.    It  is  out  of  the  power  of  10  Mod.  159. 
isnooers  of  sewers  to  charge  inhabitants 
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the  act  may  agree  with  the  other,  and  all  to  stand  together.  And  W  *  Ron.Rcp. 
if  they  had  intended  to  have  repealed  the  said  former  acts,  they  ^,5'  e  Co/ri. 
would  not  have  repealed  them  by  such  general  and  (a)  doubtful  (6)  i3  Co.  S6. 
words,  concerning  causeys,  mill-stanks,  and  mills,  when  they 
concern  the  inheritances  of  many  subjects.     And  according  to  The  certificate 
tliis  resolution  we  (A)  certified  the  Lqrds  of  the  Council,  that  ^rds'ofUie 
the  said  statutes  of  £5  E.  3.  and  1  H.  4.  remained  yet  in  force;  Comicil. 
and  that  the  authority  given  by  the  commission  of  sewers,  did 
not  extend  to  mills,  miU-stanks,  causeys,  &c.  erected  (c)  before  /^.t3Co.s^* 
the  reign  of  King  E.  1.  (b)  unless  they  had  been  raised  and 
exalted  beyond  their  former  altitude,  and  thereby  made  more 
prejudicial :  in  which  case  they  are  not  to  be  (d)  thrown  down 
or  over-turned,  but  to  be  reformed  by  the  abatement  of  the  ex- 
cess and  inhansement  only. 


(b)  But  it  shall  not  be  intended  that  they  were  erected  before  the  time  of  £dw.  1.   Inhabit 
ants  0/ Oldlnuy  v.  Slqfford^  1  Sid.  145. 


KEIGHLEY'S    CASE. 

Mich.  7  Jac.  l.inC.  B. 


Ir  one  is  bound  by  prescription  to  repair  a  wall,  &c  against  the  flowing  of  the  Kbighlit^ 

sea,  and  there  is  no  default  in  him,  but  by  reason  of  the  sudden  and  un-  ^^*'* 

Part  X«— 139  a. 
usual  increase  of  water  the  wall  is  broken,  the  commissioners  of  sewers 

ought  to  tax  all  who  hold  lands  or  tenements,  or  common  of  pasture,  &c» 
or  have  or  may  have  any  loss,  damage,  &c.  according  to  the  quantity  of 
their  lands.  If  any  fault  is  in  him,  and  the  danger  is  not  inevitable,  but  he 
may  well  repair  it,: the  commissioners  may  charge  him  only  to  repair  it. 
If  through  his  fault  the  danger  becomes  inevitable,  or  he  cannot  reptar  it^ 
by  which  all  are  charged,  &c.  every  one  charged  may  have  an  action  on 
the  case  against  him. 

The  several  commissioners  of  sewers  throughout  England,  are  not  bound 
to  follow  the  laws  and  customs  of  Romney  Marsh. 
The  words  in  the  act  23  H.  8.  c  5.  viz.  according  to  your  wisdoms  and  dis- 
cretions, are  to  be  intended  and  interpreted  according  to  law  and  justice. 


This  term,  upon  evidence  to  a  jury  of  Essex  in  the  case  of  one  («)  Dal.64.  pL 

Keighley,  it  was  resolved  per  Mam  Cw^  de  Communi  Banco^  that  J/K^***  "* 

if  one  who  is  bound  by  prescription  to  repair  a  wall  contra  (ja)  ^q^  J^|^  -^  ^  * 

JliLTum  mariSi  and  he  keeps  the  wall  in  good  repair,  and  of  such  Ash.  pi.  lo.  s 

height,  and  as  sufficient  as  it  was  accustomed ;  and  by  the  sudden  Bobtr.  soo. 
and  unusual  increase  of  water,  salt  or  fresh,  die  walls  are  broken, 
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or  the  water  overflows  the  walls ;  that  in  this  case  the  Com- 
missioners of  Sewers  oaght  to  tax  all  sach  persons  who  hold  any 
lands  or  tenements,  or  common  of  pasture,  or  profit  of  fishing, 
or  have  or  may  have  any  loss,  damage,  or  disadvantage  by  any 
manner  of  means  in  the  same  places,  according  to  the  quantity 
of  their  lands,  &C  for  no  fault  in  this  case  was  in  him  who  ought 
(a)  Antem  iss.    to  repair  it  (a).    And  the  statute  of  (a)  £3  H.  8.  cap.  5.  first  ao- 
2  BiiUte>i97.    ^horises  the  Commissioners  <*  to  enquire  by  the  oaths  of  the  honest 
Cr.  Jac.  ^.     and  lawful  men,  Sec  through  whose  default  the  said  hurts  or  da- 
CaHb  LecL  f.    mages  have  happened,  8cc.  and  who  hath  or  holdeth  any  lands, 

or  tenements,  &c.  or  hath  or  may  have  any  hurt,  loss,  or  disad- 
vantage, &c.  and  all  those  persons,  and  every  of  them  to  tax,"  fee 
which  ought  thus  to  be  intended,  that  when  one  by  prescription 
[     139. b.  ]  or  *  otherwise  (b)  oucht  to  repair  any  wall,  sewer,  &c.  that  ht 

ought  to  do  it ;  but  if  he  is  not  able  to  do  it,  and  for  inevitable 
necessity  it  ought  to  be  repaired,  in  prevention  of  a  great  and 
public  hurt;  or  if  no  default  is  in  him  by  reason  of  the  extra- 
ordinary rage  and  violence  of  the  water,  that  the  Commissioners 
of  Sewers  in  such  cases  have  power  by  the  said  act  to  charge  all 
who  have  any  loss,  &c.  according  to  the  quantity  of  their  land, 
&C  But  when  one  is  bound  by  prescription  or  otherwise  to  re- 
pair a  wall,  &c.  if  any  fault  is  in  him,  and  the  danger  is  not  in- 
evitable, but  that  he  himself  may  weU  repair  it,  the  Commis- 
sioners may  by  the  true  intent  of  the  act  charge  him  only  to 
repair  it ;  and  if  through  his  fault  the  danger  becomes  inevitable, 
or  that  he  himself  is  not  able  to  repair  it,  by  which  as  it  hath 
been  said,  all  are  charged,  Sec  every  one  of  them  may  have  an 
action  on  the  case  against  him  who  is  so  bound  to  repair  the  wall, 
&c.  and  shall  recover  their  damages  according  to  their  loss  (c). 
(fr)  Style  i9t.     Xq  ^5)  18  E.  3.  23.  an  action  on  the  case  was  brought  against  B. 

and  the  plaintifiT  declared  that  the  said  B*  was  seised  of  certain 
lands  in  K.  by  reason  whereof  he  and  his  ancestors,  and  all  the 
terre-tenants  a  tempore  cigus^  S^c.  have  made  and  repaired,  when 
need  should  be,  so  many  perches  of  the  wall  of  the  sea  in  K.  &c« 
and  for  want  of  reparation,  Sur.  the  water  entered  and  drowned 
the  plaintiflTs  land,  the  defendant  traversed  the  prescription  upon 
which  they  were  at  issue,  and  it  was  found  for  the  plaintifi^,  and 
that  there  was  a  defect  in  the  wall  for  not  repairing  of  it ;  for 
which  the  plaindfi*  recovered  his  damages,  and  a  writ  was  awarded 
to  the  Sherifi*  to  distrain  B.  to  repair  the  wall  there  where  there 
was  need,  and  a  fault    NaiOy  reader,  this  judgment  in  an  action 

(a)  And  accordingly,  where  a  sea-bank  or  &Creit.477.  S.C.  sDow.&RyL  700.  Note 

wall,  which  the  owners  of  particular  lands  are  (b)  Rook*»  Case,  Vol.  lu.  p.  805. 

bound  to  repair,  is  destroyed  by  tempest,  the  (b)  As  where  the  lessee  covenants  to  pay 

Commissioners  of  Sewers  may  order  a  new  all  assessments,  charges,  and  taxes,  towards  or 

one,  and,  if  necessary,  in  a  different  form,  to  concerning  the  reparation  of  the  premises,  for 

be  erected  at  the  expence  of  the  whole  level,  such  covenant  is  within  their  lurisdiction; 

lUx  ▼.  Somerset  Cojnmitsionert,  8  T.  R.  312.  but  where  the  covenant  is  merdy  coUatersl, 

&  vid.  Anon.  Shales,  192.    But  unless  the  as  if  a  man  who  b  a  stranger  covenants  to 

damage  sustained  by  an  extraordinary  tide  paj^  charges  for  repairing,  &c.  it  is  out  of  their 

and  tempest  has  been  without  the  default  of  junsdiction.  Commms  y.  Mauawn^  March  20(X 

the  par|^  bound  to  repair,  the  other  land-  Yin.  Ab.  Sewers  D. 

owners  in  the  level  cannot  be  called  upon  to  (c)  Vid.  Fitzherb.  Nat.  Brer.  183.  ta  nUit^ 

"  ite  to  the  repairs  of  the  wall  so  da-  Vin.  Ab.  I<)uisance,  A.  H.  pL  9« 
Bex  y.  Essex  C<mmissioners.  I  Barn. 
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on  the  case,  and  the  reason  thereof  is  pro  bono  publico^  for  (a),  («^  Noy  30. 
salmpopuli  est  suprema  lex ;  and  therefore  it  is  part  of  the  judg-  ^  (;^,  11'.  a.  5** 
ment  in  this  action  on  the  case,  that  the  defendant  shall  be  dis-  Co.  2?.  a.  6  Co. 
trained  to  repair  the  wall.     And  in  the  case  at  bar,  the  law  is  ^}'  ^#^09* 
grounded  upon  great  reason:  for  although  by  the  law  one  be  HaVd.ss?. 
bound  to  keep  and  repair  it,  yet  (J)  impotentia  excusat  legeniy  and 
that  which  comes  by  the  act  of  God,  and  is  so  inevitable,  that 
by  no  providence  or  industry  of  him  that  is  bound,  it  can  be  pre- 
vented, shall  not  charge  him :  and  therefore  if  tenant  for  life  or  If  tenant  for 
years  does  not  (c)  repair  a  sea-wall,  so  that  by  his  fault  the  land  Jjfeo'' years 
is  drowned,  and  becomes  unprofitable,  it  is  waste;  but  if  the  land  paira  sea-wall 
is  drowned  by  the  extraordinary  rage  and  violence  of  the  sea  so  that  the 
without  his  feult,  it  is  no  waste;  no  more  than  if  a  house  is  *''"d  is  drown- 

ed  it  IS  waste  * 

burnt  by  lightning,  or  overthrown  by  the  rage  of  the  wind  or  otherwise,      ' 
tempest,  without  fault  in  the  lessee,  it  is  no  waste  (d).   And  many  where  t^c 
times  great  tides  are  occasioned  by  strong  winds:  and  therewith,  ""'a^^^nj^  !,„ 
*  as  to  waste,  agrees  the  opinion  of  the  Court  of  Common  Pleas,  r  ♦  140  a.  ] 
in  an.  6  Reg.  El.  in  {d)  Justice  Dallison's  Reports.  the  extraor- 

And  the  court  had  consideration  of  another  clause  in  the  said  binary  rage 
act  of  {e)  23  H.  8.  c.  5.    «  And  to  make  and  ordain  statutes,  of  Ihe'ieT* 
ordinance,  &c.  after  the  laws  and  customs  of  Romney-Marsh  in 
the  county  of  Kent,  or  otherwise,  after  your  own  wisdoms  and  ,j,|^^  seyeral 
discretions."     f  And  it  was  resolved  clearly,  that  the  several  commissionen 
Commissioners  of  Sewers  throughout  England  are  not  bound  to  of  sewers 
follow  the  laws  and  customs  of  (y)  Ilomney-Marsh  :  but  in  case  Eng"a^'d"are 
where  some  particular  place  within  their  commission,  has  such  not  bonnd  to 
laws  and  customs  as  Romney-Marsh  has,  there  they  may  follow  follow  the  laws 
them;  for  (g)  consuetudo  loci  est  obsenx^nda.     Lastly,  it  was  re-  *? Romoey* 
solved,  that  these  words  in  the  said  act,  sc.  ^*  according  to  your  Marsh, 
wisdoms  and  (A)  discretions,"  are  to  be  intended  and  interpreted  '^«  words  in 
according  to  law  and  justice,  for  every  Judge  or  Commissioner  3*^^^ 5!  ^m- 
ought  to  have  duos  saleSf  viz.  salem  sapientia^  ne  sit  insipidus^  4*  cording  to 
salem  conscientice.  ne  sit  diabolus  (e).  Also  discretion,  as  it  is  well  y'>""'  wisdoms 

^  •  and  discre- 

tions/* are  to  he  intended  and  interpreted  according  to  law  and  jnsdce.  (c)  Ace.  F.N.B. 

f.  59.  N.  2  Inst.  303.  {d)  Dall.  64.  pi.  66.  Dall.  in  Kelw.  2U6.  pi.  10.  Dall.  in  Asli.  pi.  10.  Mo.  62. 
pi.  68. 173.  pi.  73.  117.  pi.  200.  Co.  Lit.  53.  b.  {e)  Ant.  138.  a.  139.  a.  13  Co.  36.  2  Biilst.  197.  Cr. 
Jac.  336.  Callis  Lect.  f.  1.  5  Co.  99.  b.  (/ )  4  Inst.  276, 277.  Callis  Lect.  202.  {g)  4  Co.  28.  b.  6 
Co.  67.  a.  7  Co.  5.  a.  (A)^2  Bulstr.  197, 198.  Hob.  l.'iS.  Callis  Lect.  112.  Co.  Lit.  227.  b.  6  Co.  100. 
a.  4  Inst.  41.  Antea  f.  138.  a.  Hard.  146.  Cr.  Jac.  336. 


(d)  Acc.  Griffith^ t  Coie,  Moore,  69.  pi.  187.  *3  Black.  Comm.  55,  74.  And  if  Commissioners 
Anon.  Moore,  73.  pi.  200.  Co.  Litt.  53  b.  but  of  Sewers  proceed  after  a  certiorari  delivered 
if  lessee  suffers  a  little  breach  in  the  wall  to  out  of  K.  B.  an  attachment  will  issue  against 
continue,  by  means  whereof  the  violence  of  them,  and  they  may  be  fined.  SmUh^tCate^M 
the  sea  afterwards  breaks  all  the  wall,  and  sur-  tup,  S.  C.  1  Lev.  288.  S.  C.  1  Mod.  44.  S.  C. 
rounds  the  land,  it  seems  reasonable  that  it  2  Keb.  635.  S.  C.  T.  Raym.  186.  Vin.  Ab. 
is  waste.   Per  Dyer,  Anon.  Moore,  62  pi.  173.  Sewers  E.  pi.  2.   Com.  Dig.  Sewers  I.    The 

(e)  It  is  now  clearly  established,  that  the  Court  of  King's  Bench,  before  it  grants  a  c^r/io- 
Court  of  Commissioners  of  Sewers  (like  other  rart,  inquires  into  the  nature  of  the  fact,  that  nd 
inferior  jurisdictions)  is  subject  to  the  discre-  mischief  may  happen  by  inundation  in  the 
tionary  coercion  of  the  Court  of  King's  Bench ;  meantime;  but  this  is  only  a  discretionary 
for  wherever  any  new  iurisdiction  is  erected,  execution  of  their  authority.  Cardiff  Bridge 
be  it  by  private  or  public  act  ofparlioment,  it  Case,  tUn  sup.  The  preponderance  therefore 
issubjecttotheinspection  of  the  Court  of  King's  must  be  very  strong  against  the  propriety  of 
Bench,  by  writ  of  error,  or  by  certiorari  and  an  order  of  Commissioners  of  Sewers  to  in- 
mandamus.  Case  o/Cardiffe  Bridge,  iSalk.  146.  duce  the  Court  of  K.  B.  to  remove  it.  The 
S.  C  1  L.  Raym.  580.  Smith's  Case,  1  Vent.  66.  Court  of  Chancery  will  not  entertain  jurisdic^ 
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1  HE  CASE  OF  THE  ISLE  OF  ELY. 

Mich.  7  Jac.  1. 


Commissioners  of  sewers  cannot  make  a  new  river.  The  Case  or 

When  an  old  sewer  is  newly  to  be  made  or  cleansed,  some  small  alteration  J"^  ^^^^  ®' 

Kly. 
in  respect  of  the  natural  change  of  the  current  may  be  made.  i>^^l  X.-141  a. 

When  an  old  wall,  by  the  violence  of  the  water,  is  broken  down,  another 

wall,  in  case  of  inevitable  necessity,  may  be  made  to  defend  the  level. 

But  if  the  danger  may  be  avoided  by  the  reparation  of  the  old  wall,  a  new 

one  ought  not  to  be  erected. 

None  can  be  taxed  towards  the  repairs,  &c.  but  those  who  have  prejudice 

or  damage,  &c,  by  the  nuisance,  and  who  may  have  benefit  by  the  repair. 

The  assessment  ought  to  be 

1.  According  to  the  quantity  of  their  lands,  &c. 

2.  According  to  the  rate  of  every  person's  portion,  tenure,  or  profit,  or  of 
the  quantity  of  the  common  of  pasture,  or  fishing,  &c. 

A  tax  generally  of  a  several  sum  in  gross  upon  a  town,  is  not  warranted  by 
the  commission. 


A  Case  was  referred  by  the  Lords  of  the  Council  to  Coke,  Chief  Com.  Dig. 
Justice  of  the  Common  Pleas,  Daniel  and  Foster,  Justices  of  the   ak^c"'    ^"^' 
Common  Pleas,  concerning  a  decree  made  by  the  Commissioners 
of  Sewers,  for  making  a  new  river  within  the  Isle  of  Ely;  and 
in  effect  the  case  was  such.    The  Commissioners  of  Sewers  had 
decreed,  that  a  new  river  should  be  cut  out  of  the  old  river  of 
Owse,  and  through  the  main  land  within  the  same  isle,  for  seven 
miles,  to  another  part  of  the  same  river :  and  for  the  doing  there- 
of, they  had  severally  taxed  as  well  Fen,  Drayton,  Samsey,  Over- 
Wivelmgham,  Rampton,  Cottenham,  and  nine  other  towns  within 
the  county  of  Cambridge,  out  of  the  said  isle,  as  the  inhabitants 
of  the  said  isle,  and  the  tax  was  general,  sc.  so  much  of  one  town, 
and  so  much  of  another,  and  sic  de  singulis.  And  in  this  case  two 
questions  were  moved.    1.  If  the  Commissioners  of  Sewers  nn'ght 
by  force  of  their  commission  make  such  new  river,  or  not.    2.  If 
such  general  taxation  upon  the  town  was  lawful,  or  not.     As  to 
the  first,  we  must  consider  what  might  have  been  done  by  the 
common  law,  before  any  statute  made  thereof.     And  it  is  to  be  j^*  common 
known,  that  by  the  common  law,  before  the  statute  of  6  H.  6.  am.  6  h!!6.V.^ 
c.  5.  the  King  ought  of  right  to  save  and  defend  his  realm,  as  5.  the  king 
well  airainst  the  sea,  as  asrainst  the  enemies,  that  it  should  not  "n»Khtgranta 

o  '  o  '  rommission  to 

enqoire  into  and  determine  defaults  in  sea-walls  broken  down,  and  sewers  and  gutters  not  drain- 
ed Day.  Rep.  66.  IS  Mod.  531.  F.N.B.  113.  A. 
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f*  141  b.  ] 


Ry  the  com- 
miM'.on  at 
rommoo  law, 
ancient  wallny 
l^iitten,  &c. 
might  be  re- 
paired or  new. 
made ;  bnt  not 
b'w  walN, 
giittent,  &r. 

1:1  what  cases 
the  statutes 
have  made 
provision. 


be  drowned  or  wasted,  and  also  to  provide,  tbat  his  subjects  have 
tijcir  passage  through  the  realm  by  bridges  and  bi^ways  in 
safety :  and  therefore  if  the  sea-walls  be  broken,  *  or  the  sewers 
or  gutters  are  not  scoured,  that  the  fresh  waters  cannot  have  their 
direct  course,  the  King  ought  to  grant  a  commission  to  enquire^ 
and  to  hear  and  determine  these  defaults:  which  commission  ap- 
pears in  the  Register,  amongst  the  commissions  of  oyer  and  /rr- 
miner;  in  which  it  is  said,  nos  eo  quod  ratione  dignitatis  nostrte 
Ecgia:  ad  providend*  salvationi  Re^  nostri  circumquaqtie  sumus 
s/riciij  ^c.  and  with  that  agrees  the  statute  of  6  H.  6.  c  5.  and 
tlie  statute  of  23  H.  8.  c.  5.  and  as  to  that  vide  a  notable  prece- 
dent Pasch.  44  E.  3.  Midd.  2.  cor^  Sege^  pracepf  est  xAcearri  quod 
distriiigat  A,  B.  Sf  alios  quod  ipsi  defectus  walliarum  erga  terras 
suas  reparanfy  et  si  ipsi  sitfficientes  nonjueruntj  quod  distrin*  onmes 
tenentcs  terrar\  8fc.  qui  dcfensiorC^  commodF^  salvamen^  vet  damnum 
ratione  rej^araf  seu  non  reparation*  walliie  pned!  habent  seu  aliquo 
modo habae poterintj  ita  quod  quilibet  tenentium pntd^juxta  quanr 
titatem  ienune  sua:  ibid*  contributionem  pntfaf  A.  B.  et  aliis  ad 
-dcallias  illasfaciendF  Sf  reparandas  faciant  indilate :  which  record 
was  before  any  act  of  Parliament  that  limited  any  form  of  com- 
mission.    The  second  thing  observable  in  the  said  commission 
at  the  common  law,  is  this  clause,  ad  hujusmodi  wallias^  Jbssala^ 
gtitturaSj  suerasj  pontes,  calceta^  et  gurgites  in  locis  necessariis  (a) 
reparand*  4*  quoticscunque  et  ubi  necesse  Jiierit  de  novo  Jacienda : 
by  which  it  appears,  that  by  the  commission  in  the  Register  at 
the  common  law,  that  the  ancient  walls,  gutters,  and  sewers  might 
be  repaired  or  new-made,  but  no  new  walls,  gutters,  or  sewers, 
by  force  of  the  said  commission  might  be  made*   Then  we  must 
consider  in  what  cases  the  statutes  have  made  provision  in  these 
cases :  and  it  is  to  be  known,  that  the  statute  of  6  H.  6.  c.  5.  en- 
larges the  commission  which  was  at  the  common  law ;  for  where 
these  words  {de  novo  Jacienda)  refer  only  to  old  walls,  gutters, 
sewers,  &c.  the  said  act  hath  these  words,  4*  eadem  et  alia  quoties- 
ainque,  et  ubi  necesse  fuerit  de  naoo  fadenda  ;  which  words  [et  alia) 
being  added  to  the  former  commission,  give  the  Commissioners 
power  to  make  new  walls,  gutters,  sewers,  &c.  but  this  act  con- 
tinued but  ten  years  (b);  and  by  18  H.  6.  c  ]0«  the  like  com- 


(a)  In  Yeaww  Holland,  2  Black.  Rep.  717, 
it  washeld,  that  Coiniuissioners  of  Sewers  have 
no  jurisdiction  over  sewers  running  into  a  na* 
vigable  stream,  such  sewers  not  being  them- 
selves navigable,  and  not  within  two  miles  of 
London,  (vid.  stat.  3  Jac.  1.  c.  14.)  and  there 
being  in  them  no  ebb  or  flow  of  the  tide.  But 
this  must  be  understood  where  they  are  not 
necessary  or  useful  in  navigation,  for  in  Doe 
V.  Gray,  2  T.  R.  558.  it  was  determined,  that 
they  iiave  jurisdiction  over  a  sewer  communi- 
catu^iwith  a  navigable  stream,  or  with  the 
sea,  above  the  point  where  the  tide  ebbs  and 
flows,  if  the  sewer  is  useful  to  the  navigation, 
mul  the  pur tv  over  whose  land  the  work  is 
done  iiiit  ii  likely  to  be  benefited  by  it. 

13  Eliz.  c.  9.  ail  commissions  of 
continue  in  force  for  fen  years, 
[determined  by  stipcnedeas  or  a 


new  commission;  and  all  laws,  ordinances, 
and  constitutions  made  by  force  of  fucb  com- 
mission being  written  in  parchment,  indented 
and  under  seal,  &c.  shall  continue  in  force 
notwithstanding  the  determination  of  the  com- 
mission by  tupertedeaty  until  altered  or  re- 
pealed by  new  commissioners,  and  that  with- 
out such  certificate,  &c.  as  is  required  b^ 
23  H.  8.  c.  5.  $  17.,  and  all  such  laws,  ordi- 
nances, and  constitutions  written  in  parch- 
ment, &c.  shall  without  certificate,  &c.  con- 
tinue in  force  for  one  year  after  the  expiratioo 
of  such  commission  by  lapse  of  ten  yean  froo 
the  tette.  In  a  case  upon  this  act,  Rexi, 
Somerset  Commiisumers^  9  Easi,  109,  it  was  hdd, 
that  the  laws,  ordinances,  and  constitutioQs 
mentioned  in  this  act  mean  the  tame  as  the 
laws,  acts,  decrees,  and  ordinance*  mentioned 
in  23  H.  8.  c.  5.  (  1 7.,  by  which  last  act  it  is 
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mission  was  established  for  ten  years ;  and  by  23  H.  6,  c.  9*  f^r 
fifteen  years ;  and  by  1 2  E.  4.  c.  6.  for  fifteen  years ;  and  by  4 
H.  7.  for  twenty-five  years ;  and  by  6  H.  8.  c.  10.  for  ten  years, 
and  until  the  next  Parliament  and  afterwards  the  statute  of  23 
H,  8.  c.  5.  was  made,  which  recites  none  of  the  former  acts  as 
the  others  do,  but  enacts,  that  there  shall  be  for  the  future  a 
commission  of  sewers  "  according  to  the  manner,  tenor,  form, 
and  effect  hereafter  ensuing,"  and  rehearses  the  form  of  the  com- 
mission de  verbo  in  *  vcrbum :  which  commission  omits  the  said  [  ♦  149  a.  } 
words  (4*  alia)  and  follows  the  commission  in  that  point  which 
was  at  the  common  law;  the  words  of  the  act  of  23  H.  8.  being, 
*^  And  also  to  reform,  repair,  and  amend  the  said  walls,  ditches, 
banks,  gutters,  sewers,  &c.  and  the  same  (omitting  these  words, 
and  other)  as  often,  and  where  need  shall  be,  to  make  new;"  and 
the  former  clause  concerning  execution  of  the  former  statute  and 
ordinances,  is  restrained  with  these  words  "  touching  the  pre- 
mises," which  refer  only  to  repair  the  old  walls  or  sewers,  or  to 
make  them  new;  and  also  a  subsequent  clause,  <<  That  all  and 
every  statute,  &c.  heretofore  made  concerning  the  premises," 
(which  restraineth  that  clause  lU  suprd)  "  not  being  contrary  to 
this  present  act,  nor  heretofore  repealed,  shall  stand  and  be 

5ood  and  effectual  for  ever."  So  that  it  was  resolved  by  the  said  2ioner8™Tnnot 
ustices,  that  by  force  of  the  said  commission  founded  upon  the  make  anew 
act  of  23  H.  8.  the  Commissioners  could  not  make  the  said  new  f»ver  for  fonr 
river  out  of  the  main  land  for  four  reasons.     1.  That  this  act  j^^^^^p^ 
prescribes  the  manner  and  form  of  the  commission  in  express    *  ' 

words,  which  extends  only  to  the  reparation  and  new  making  of 
old  walls,  gutters,  &c     2.  That  these  words,  et  alia,  which  were  2.  Reason, 
included  in  the  statute  of  6  H.  6.  and  all  the  said  acts  are  left 
out  of  this  commission*     3.  All  the  former  acts  were  for  a  time,  3.  Reason, 
but  this  act  w^hicb  establishes  this  commission,  is  made  perpetual 
by  the  statute  of  3  E.  6.  c.  8.  and  therefore  it  would  be  hard  to 
enlarge  it  beyond  the  words,  and  to  give  power  to  Commissioners  ^^"  ''*'*•  ^^  **• 
to  try  new  inventions  at  the  charge  of  the  country,  which  perhaps 
will  never  take  good  effect,  but  via  trita  est  tutissima.     4.  It  ap-  *•  *ea»on» 
pears  by  the  Register  in  die  writ  of  Ad  quod  damnum^  fo.  252. 
and  F.  N.  B.  225.  £.  that  if  an  old  ditch  or  trench  coming  from 
the  sea  to  a  town,  by  which  boats  or  vessels  use  to  pass  to  the 
said  town ;  now  if  it  is  stopped  by  the  outrage  of  the  sea,  and  a 
man  would  sue  to  the  King  to  have  leave  to  make  a  new  trench, 
and  to  stop  the  old  trench,  he  ought  first  to  sue  Ad  quod  damnum, 
to  know  what  damage  it  will  be  to  the  King  or  others :  by  which, 

enacted,  that  such  laws,  acts,  decrees,  and  or-  it  ratione  tenurte  (and  who  did  advance  the 

dinances  as  shall  be  made  by  the  commis-  money  accordingly),  and  that  a  rate  should  be 

sioners,  shall  stand  good,  and  be  put  in  ezecu-  made  on  the  level  for  their  reimbursement, 

tion  so  long  as  their  commission  endureth,  could  not  be  enforced  by  commissionen  under 

and  no  longer ;  and  therefore  the  Court  de-  a  new  commission,  issued  more  than  a  year 

cided  that  a  decree  made  bv  commissioners  after  the  expiration  of  Reformer  commission, 

under  a  former  commission,  which  had  expired  as  to  so  much  of  it  as  remained  unexecuted, 

by  lapse  of  ten  vears,  directing  a  sea-wail  to  though  good  to  the  extent  to  which  it  had  been 

be  refounded,  which  had  been  destroyed  by  a  executed :  and  therefore  the  Court  refused  a 

violent  tempest  and  inundation,  and  the  sums  mandamus  to  the  new  commissioners  to  direct 

necessary  for  its  construction  to  be  advanced  a  rate  to  be  levied  on  the  level  for  the  rcim- 

by  those  who  were  before  bound  to  sustain  bursement  directed  by  the  decree* 
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and  by  the  writ  in  the  Register  De  antiqud  trenched  obstruendd 
et  nomfaciendd  sen  habenddf  it  appears  that  no  such  new  trench 
or  river  which  runs  to  the  sea,  can  be  made  without  the  writ  of 
Ad  quod  damnunty  and  thereupon  to  obtain  the  King's  licence  to 
make  it  (c).  For  if  any  commissioners  might  do  it  ex  qffictOf 
great  inconvenience  thereupon  for  private  lucre  might  ensue  as 
well  as  for  public  damages  as  stopping  of  havens  (which  are  the 
[  *  142  b.  ]  gates  of  the  kingdom),  *and  other  common  rivers,  as  particular 

nuisance  and  prejudice  to  private  men,  by  drowning  of  their 
lands  and  inheritance,  and  therefore  such  new  rivers  cannot  be 
made  without  the  King's  licence,  grounded  upon  a  writ  of  Ad 
quod  damnum.  Fide  the  writ  of  Ad  quod  damnum  in  such  case, 
New  inven-  qi»a  optimum.  But  it  was  resolved,  that  as  new  inventions,  as  of 
tions  are  not     an  artificial  mill  to  cast  out  the  water,  or  of  a  great  river  out  of 

the'commission  ^^^  ^^^^  ^*°^>  ^^^  Other  the  like,  are  not  warranted  by  the  said 
upon  the  act  commission  upon  the  said  act  of  23  H.  8.  quia  nihil  semel  inven- 
ts H.  8.  but  fnfjfi^  ^5/  ^i  perfectum ;  so  when  an  old  sewer  is  newly  to  be  made 
teration  in  re-  ^^  cleansed,  some  small  alteration  in  respect  of  the  natural  change 
spect  of  the  of  the  Current,  or  otherwise  for  the  public  good  of  such  place  (and 
nataral  change  gQ  j^  |.jjg  jjj^g  cases)  may  be  made.     So  wnen  an  old  wall  by  the 

may  be  made '  extreme  rage  of  the  water  is  broken  down,  to  preserve  the  Lands 
in  an  old  sewer,  within  the  same  level  from  inundation,  another  wall,  in  case  of 
wair  b*"h*c^  inevitable  necessity  for  the  public  good  of  that  part,  may  be  made 
▼ioience  of  the  to  defend  the  people,  and  their  lands  within  the  same  level;  for 
watrt-  is  bro-  this  manner  of  defence  by  walling,  is  no  new  invention,  but  the 
anotherwaii  in  ^'^  ^^y  *"^  mean  well  approved  of  by  experience,  and  upon  the 
case  of  inefit-  matter  it  is  but  a  new  making  of  the  old  wall  in  a  place  by  in- 
able  necessity  eviiuble  necessity  more  fit  tlian  the  other.  But  if  by  the  timely 
biu^if  ^he^  ^*  reparation  of  the  old  wall,  the  extreme  danger  may  be  avoided, 
danger  may  be  no  other  ought  to  be  made ;  for  si  assuetis  mederi  possisy  nova  non 
avoided  by  the  ^y^^i  ientanda :  but  when  new  inventions  are  proposed,  as  is  afore- 
the  dd  waH  a  ^*^^»  ^^  ^^^Y  ^^^  apparently  profitable,  no  owner  of  the  land  there 
newoneoQght  will  deny  to  make  contribution  for  his  advantage;  and  then  it 
not  to  be  ought  to  be  made  by  their  voluntary  consent  and  charge,  and 

not  by  constraint  by  force  of  the  said  commission  of  sewers  upon 
the  said  act  of  23  H.  8.  but  sometime  when  the  public  good  is 
pretended,  a  private  benefit  is  intended ;  and  if  any  such  new  in- 
vention is  in  truth  {quod  raro  aut  nunquam  Jit)  good  for  the 
commonwealth,  and  yet  no  consent  can  be  obtained  for  the 
making  of  it,  then  there  is  no  remedy  but  to  complain  in  Parlia- 
ment, and  there  to  provide  relief,  as  Sir  John  Popham,  late  Chief 
Justice  of  England,  did,  who  exhibited  a  bill  in  Parliament  anno 


(c)  S.  P.  contra  per  Popham  &  Anderson.  Commissioners  may,  however,  if  necessary, 

Dugdale  on  Embankment,  370.    Contra  Caliis,  erect  an  old  bank  or  wall  in  a  new  form.  Anon. 

97.  ace.  Styles,  192.  and  vid.  Reg»  v.  Inhabit'  Styles,  192.   Comnxhu  v.  Masham^  Marsh.  200. 

anis  of  Westham,  10  Mod.   159.,   where  the  Hex  y,  Somerset  Cornmisgumcri^  sT.ILBlf* 
Court  said  ^  the  Commissioners  of  Sewers        Whatever  works  the  commissioners^  may  be 

have  no  power  to  make  a  river  navigable,  nor  authorized  to  make,  the  property  in  the  worb 

even  to  improve  the  navigation  of  a  river  be-  is  not  vested  in  them,  nor  have  they  sudi  * 

yond  what  it  was  before.    Preserve  it  they  possession  as  is  sufficient  to  enable  them  to 

may,  in  the  state  it  was,  by  removing  obstruc-  maintain  an  action  of  trespass.   Duke  o/Kew 

tions,  and  by  other  natural  ways ;  but  they  castie  v.  Clarke,  8  Taunt.  60SL     S.  C.   2  B. 

cannot  even  help  the  navigation  by  erecting  Moore,  666. and  vid. ^o^  v.  (To^iicA,!  Barn. 

locks  or  any  such  artifidai  methods.     The  &  Cress.  221.  S.  C.  2  Dow.  &  Ryl.  316. 
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3  Jac.  for  making  a  new  rivet  in  tlie  sard  isle,  winch  lie  'himself 
at  bis  great  charge  be^n,  knowing  that  without  an  act  of  PSeuv 
liament,  none  could  be  compelled  by  force  6f  the  Cotmnissrion 
of  SeWersy  to  contribute  to  such  new  attempt.  But  the  btU  was 
utterly  rejected. 

It  was  also  resolved,  that  iiohe  could  be  taxed  toi^axtls  the  re:-  None  can  be  ^ 
paration,  &c.  but  those  who  had  prgudice,  d«mafi;e,  olr  diskdVito-  ^«<*  towards 
tnge  bythe  said  nusanc^s  Or  defaults,  atidi<^honii^t'have*behefit  r  ♦'^i43*a  1 
and  profit  by  the  reformation  or  r^movinirbf  them  (d).  k-r  KnfthnL 


Cro.  Arg.  24, 
&c. 


ice.  bnt  those 
who  have  pre- 
judice or  damage,  &c.  by  the  nuisance,  and  who  may  have  benefit  by  the  repair* 

Also  the  (a)  tax,  assessment,  and  charge  ought  to  have  these  qua-  Y!?J* JJ**^^** 

lities.    1.  It  ought  to  be  according  to  this  quantity  of  their  lands^  'itt^diah^^ 

tenements,  and  rents,  and  by  the  ntrtaber  of  ad^  atldp^rebes. 

2.  According  to  the  rate  of  every  person^  pdtixdh,  tetibre,  or  (tiyC^Hh-ft^, 

profit,  or  of  the  quantity  of  the  common  of  pasture,  or  of  fishing,       * 

or  other  commodity.     And  therefore  it  was  clearly  resolved  by 

them,  that  the  said  tax  generally  of  a  several  sum  in  gross  upon  a  tax  ofasnm 

a  town  is  not  warranted  by  their  commission,  but  it  ought  to  in  gross  upon  a 

have  been  particular,  according  to  the  express  words,  upon  every  JJ^^teJl 

owner  or  possessor  of  lands,  tenements,  rents,  &c.  observing  the 

qualities  aforesaid  (e).    And  it  is  to  be  observed,  that  there  are  The  three 

manner  of 
statutes  which  concern  sewers. 


(d)  And  accordingly  it  was  held  in  Masters 
T.  ScroggSy  3  M.&  S.  447.,  that  Commissioners 
of  Sewers  cannot  assess  a  person  in  respect  of 
drains  which  communicate  with  other  drains, 
that  fall  into  the  great  sewer,  if  the  level  of 
his  drains  is  so  much  above  the  sewer,  that 
the  stopping  of  the  sewer  could  not  possibly 
throw  back  the  water  so  as  to  injure  his  pre- 
mises ;  and  if  he  is  not,  and  it  does  not  appear 
that  he  is  likely  to  be  benefited  by  the  works 
done  upon  the  sewer.  Vid.  Anselm  v.  Bar^ 
nardf  2  Keb.  675.  The  decree  of  the  commis- 
sioners is  not  conclusive  against  a  party  re- 
siding within  the  district  over  which  they  pre- 
side, that  he  derives  benefit  from  the  sewer 
on  account  of  which  he  is  rated,  but  he  may 
shew  the  contrary  in  an  action  against  a  per- 
son who  takes  his  goods  to  satisfy  the  rate. 
Stafford  v.  Hamston,  2  Brod.  &  Bing.  691.  S.C. 
5.  B.  Moore,  608. 

(e)  "  He  saith  it  was  by  them  resolved,  that  a 
'*  general  taxation  upon  a  town,  to  pay  so  much 
"  towards  the  repair  of  the  sea  banks  is  not 
**  warranted  to  be  done  by  the  Commissioners 
"  of  Sewers ;  but  that  the  same  must  be  upon 
«  every  particular  person,  according  to  the  quan- 
<'  tity  of  his  land,  and  by  number  of  acres  and 
'*  perches,  and  according  to  the  portion  of  the 
"  profits  which  every  one  hath  there.  If  this 
'*  should  be  law,  it  giveth  a  great  blow  to  the 
**  power  of  that  commission,  and  may  bring  much 
**  mischief  with  it ;  for  if  a  sudden  inundation  of 
**  the  sea  happens,  and  the  walls  and  banks 
**  a^tnst  the  sea  be  carried  away  by  the  sudden 
*'  violence  of  the  stream,  if  the  Commissioners 


**  of  Sewers  shall  stay  their  taxation  for  the 
"  pair  of  the  walls  and  banks  till  every  man's 
*'  lands  be  known,  and  till  every  acre  or  perch 
**  be  by  survev  divided  and  numbered,  which 
"  cannot  be  the  work  of  one  day,  but  of  many 
*'  months,  the  whole  country  haply  may  be 
*'  drowned.  And  therefore  in  case  of  necessity, 
"  the  laws  allow  those  ways  that  are  of  most  ex- 
"  pedition,  and  of  quickest  dispatch,  which  is  by 
*<  settling  a  seneral  tax;  and  then  the  landholder! 
''amongst  diemselves  to  rate  themselves  in  par- 
**  ticular,  that  the  work  may  go  on  with  speed.'* 
Lord  EUesmere*s  Observations,  pp.  13,  14. 

According  to  Callis,  122,  et  seq,  an  assess- 
ment may  be  made,  in  general,  upon  such  a 
tovm,  and  afterwards  the  parties  liable  may 
apportion  it  among  themselves ;  or  the  com- 
missioners may  afterwards  make  a  decree  for 
apportioning  it.  So  in  the  case  of  the  Level 
of  Hull,  2  Strange,  1187.,  an  order  to  levy 
nine  pence  per  acre,  to  be  paid  to  the  clerk, 
to  be  applied  towards  defiraymg  charges  in  and 
about  the  execution  of  the  commission,  was 
held  to  be  good.  Vid.  Commissioners  of  Sewers 
&  Nevbardy  3  Keb.  827.  But  an  assessment 
upon  a  town  in  general  (if  it  can  be  supported) 
to  be  good  must  afterwards  be  apportioned ; 
Moore,  825.,  and  the  assessment  cannot  be  di- 
rected to  be  levied  upon  the  goods  of  one 
person.  Hetley  v.  Boyer,  Cro.  Jac.  ZZ^^  S.  C* 
2  Bulst.  1 97.  An  assessment  upon  all  the  lands 
between  such  a  place  and  such  a  place  is  bad; 
it  ought  to  be  on  each  part  in  several,  and 
equity  vnll  not  aid  this  irregular  assessment. 
Of.  Commissioners,  Eq.  Cas.  Abr.  2  vol.  206. 
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three  manner  of  statutes  which  concern  Sewers :  the  first  consists 
in  defendendo  et  reparando  wallias^  seweraSf  <$^.  The  2.  in  de* 
struendo  et  amaoendo  nocumenta^  4*^.  The  3.  which  concerns  both 
the  points,  tarn  in  destruendo  quant  in  defendendo.  Of  the  first 
sort  are  Magna  charta^  c.  15  8c  16.  6  H.  6.  c  5.  18  H.  6.  c  10. 
«3  H.  6.  c.  9.  12  E.  4.  c.  6.  4  a  7.  c.  1.  6  H.  8.  c.  10.  Of  the 
second  sort  are  Magna  Charta,  c.  23.  25  E.  3.  c.  4.  45  E.  3.  c.  4. 
(a)  Antea  138.   1  H.  4.  c.  12.   9  H.  6.  c.  9.  (aS  12  E.  4.  c  7.    The  third  sort  of 

statutes,  which  concern  both  the  former  sorts,  are  23  EL  8.  c.  5. 
25  H.  8.  c.  10.  3  E.  6.  c.  8.  and  13  Eliz.  c  9. 


B<no  V.  Smiihf  9  Mod.  94.    Vide  VId.  Ab.  tuate  in  the  king's  dock  yard,  deriving  a  be- 

Sewers  B.  Com.  Dig.  Sewers  E.  2.  By  the  9  (  of  nefit  from  the  public  sewers,  and  occupied  bj 

die  Stat.  93  H.8.  cap.  5.  explained  by  3&  4  an  o£ficer  of  government,  who  p^d  no  rent, is 

Edw.  6.  c.  8.  §  9.,  the  lands  ot  the  king  are  ex-  liable  to  be  rated  to  the  sewers.    NetherUm  v. 

pressly  mad^  liable  to  the  assessment  of  the  Ward,  5  Bam,  &  Aid.  81.  &  yid«  stat.  7  Aon, 

commisuonersy  and  therefore  a  tenement  n-  cap.  lo.  $  3. 
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S  C  R  O  P  E'S     CASE. 


Mich.  10  Jac.  1. 


In  the  Court  of  Wards. 


S.,  IN  a  covenant  to  stand  seised,  reserved  to  himself  a  power  of  revocadon,  by  Briogbi 
writine:  indented  under  his  hand  and  seal,  subscribed  in  the  presence  of  »         ^- 

1  •  J     r  •    *•  i?       u     *!.  .X.        SCROPB  AND 

three  witnesses,  and  of  appointing  new  uses,  &c«  by  the  same  or  any  other  qthrrs. 
writing  signed,  &c  as  above ;  afterwards  by  indenture  subscribed  in  Uie  pre-  Part  X^i43  b* 
sence  of  three  witnesses,  he  covenanted  to  stand  seised  of  the  same  lands 
to  other  uses.    Resolved,  although  there  is  no  express  declaration  of  any 
intention  to  revoke  the  former  uses,  the  conveyance  shall  enure  first  as  a  re- 
vocation  of  the  former  uses,  and  secondly  as  a  declaration  of  new  uses. 
All  circumstances  prescribed  by  the  proviso  must  be  observed  in  the  se- 
cond indenture. 


The  case  between  Thomas  Bridges  and  Anne  his  wife,  plaintifli)  Fitzgib.  f  i8. 
and  Elizabeth  Scrope  and  others,  defendants^  was  such:  Nicholas  2^^5  Keb 
Scrope  seised  in  fee  of  the  manors  of  Harleston  and  Mount,  and  537. 551. 57s. 
having  issue  the  said  Anne,  one  of  tlieplaintifis  by  Winefrid  his  l^t.Rep.  tii. 
wife,  by  indenture  dated  26  Junii  25  Eliz.  for  the  preferment  of     "*     ®^ 
Winefrid  his  wife  and  Anne  their  daughter,  covenanted  with 
divers  to  stand  seised  of  the  said  manors  to  the  use  of  the  said 
Nicholas,  Winefrid,  and  Anne  for  their  lives,  and  afterwards  to 
the  said  Anne,  and  the  heirs  of  her  body,  with  other  remainders 
over ;  with  a  proviso,  that  if  the  said  Nicholas  during  his  life, 
and  after  the  debts  paid,  mentioned  in  a  schedule  annexed  to  the 
indenture,  should   be  disposed  either  to  determine,  disannul, 
change,  alter,  enlarge,  diminish,  or  make  void  <*  the  uses  or 
estates,  or  any  of  them  of  the  premises,  or  any  part  thereof;  that 
then  it  shall  be  lawful  to  and  for  the  said  Nicholas,  at  all  times 
at  his  pleasure,  by  his  writing  indented  under  hi^hand  and  seal, 
subscribed  in  the  presence  of  three  witnesses,  to  determine,  dis-  ) 

annul,  &c«  And  also  by  the  same  writing  at  his  will  and  plea- 
sure, or  any  other  writing  whatsoever,  signed  and  subscribed  as 
above,  to  limit,  declare,  and  appoint  the  uses  of  the  same  to  the 
persons  abovesaid,  or  to  any  other  persons,  &Ch"  Winefrid  died, 
the  said  Nicholas  married  Elizabeth  Morrice;  and  by  indenture 
iilL  Nov,  33  EL  subscribed  in  the  presence  of  three  witnesses,  in 
consideration  of  a  jointure  to  be  made  to  the  said  Elizabeth,  co- 
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[  *  144  a«  ]  Tenanted  with  Wykes  and  WarnFord,*  to  stand  seised  of  the  said 

Manor  of  Harleston  to  the  use  of  the  said  Nicholas  and  Elizabeth 

.    for  their  livesy  and  afterwards  to  the  use  of  the  right  heirs  of  the 

said  Nicholas,  &C  and  other  conveyances  of  the  fee-simple  were 

afterwards  made.   And  it  was  resolved  by  the  two  Chief  Justices, 

(a)  Rayin.soi.  and  the  Chief  Baron,  that  although  in  this  case  there  is  not  any  (a) 

Hob.  313.  Cro.  express  signification  of  his  purpose  or  determination  to  determine, 

Roli^s6f  %63.  disannul,  «c.  Yet  forasmuch  as  by  the  said  indenture  of  33  Ehz. 

1  Jooes  393.  *  he  covenanted  to  stand  seised  to  the  use  of  himselt^  and  the  said 

6  Co.  33.  b.  Co.  Elizabeth,  then  his  wife,  and  afterwards  to  his  right  heirs,  it  in- 

1  Sid!^43!        ured  to  two  intents.   1.  To  declare  his  purpose  and  determination 

Winch.  83.        to  determine,  disannul,  &c.  and  thereby  ipso  Jado  the  former 

uses  ceased.  And  2d,  the  covenant  in  the  same  indenture  inured 
to  raise  a  new  use  to  the  said  Nicholas  and  Elizabeth  his  wife, 
and  to  the  heirs  of  the  said  Nicholas :  and  so  it  was  resolved  in 
(h)  t  Roll,  f 63.  a  case  in  the  King^s  Bench,  between  (i)  Frampton  and  Fram])- 
(c)3Keb.537.  lon^  Tfin,  2  Jac.  Regis^  quia  [c)  non  referi  an  quis  intentionem 
sollsRou!  suatn declaret  verbis^ an  rebus  ipsis,  velfactis :  and  when  he  limited 
%6$.  10  Co.  5S.  new  and  other  uses,  he  thereby  signified  his  pui-pose  to  determine 
^-  and  alter  the  uses  before.     But  it  was  resolved,  that  all  incident 

circumstances  prescribed  by  the  proviso,  as  to  subscription,  wit- 
Bridgm  /i^*"  nesses,  and  other  (d)  circumstances,  ought  to  be  observed  in  the 
Lit.  Rep.  25.     second  indenture  (a). 

(a)  Vid.  note  (ol)  Digget^s  Case.  Vol.  i.  p.  410.  Sugden  on  Powers,  283.  3d  edit. 
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